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ERRATA  ET  ADDENDA. 


K*  B.  In  ToL  9,  in  the  Table  of  Contents,  sd  Page,  id  Lbe,  read  <*  ife^^t** 
mftead  of  •«  twJhiUings'C*  »nd  Page  l8.  Lint  5,  read  ^^fmyaUiU  Os  vitat*' 
ififtead  of  **isfhtaiIeajafiiaUtiae." 


P^gc  S  and  7,  read  '*  Saint  0/ytti**  uiftead  of  "  Saint  B^h^  and  fo  through  the 

caufe ;  and  alfo  **  Darey**  iilftcad  of  **  Dercy, 
— -^    II»  Line    16,  read  "  impropriatt^^  inftead  of  *'  imparfomet, 
-«—    35,  Laft  line  but  one,  read  **  this  day,''*  inftead  of  **  tbt  tcth  e/yovtader 

■Mi*    39,  Line      8,  read  <<  (^ef  tr^«  AreSt^^  inftead  of  «  aii  (^  iMf  ArtGed,** 

and  Line  i<^,  read  **  ijfuet  inftead  of  "  ijfue  **    . 
»— -^    €1,  Line    4,  read  **  defendant  Tvrotf^/.'* 
«    ■'     75,  Line  3S,  read  of  *^  four  pounds  yearly  as  andforfucb  modmsJ'* 

—  79,  Line  39,  read  "  within**  inftead  of  "wirA" 

^-«»  123,  Line  30,  read  '*  tavfnjhip**  inftead  of  **  tovfnjhipi^* 

138,  Line   5,  read  ♦*  I78i*'inrfcad  of  "  1761." 

*— .  158,  Line  x6,  read  •«  1780"  inftead  of  "  1680." 

— —  162,  Line  30,  read  "/»r'*  inftead  of  **/r©M." 

*-^  180,  Linear,  read  «  hay"  inftead  of  **  ray.^' 

— —  192,  Line    i,  read  **  amf*  inftead  of  **  an.*' 

— *-  240,  Laft  line  but  three,  ftrikeout  the  words  *<  t»the  plaintijp* 

«— .  272,  Line    I,  read  **  feveral  deertes'^  inftead  of  "  three fivaral** 

—  289,  Line  34,  read  '<  agtjhne'nt  tithe*  inftead  of  «  tithe,** 
— »  346,  Line  38,  read  ^  cvmmijion  or  commijftons  might  he." 

■         4^9,  Line  34,  read  *'  to  have  heen  made'*  inftead  of  "  have  made.** 

— —  345,  Line  i4,  read  «*  hy  31,"  inftead  of  "  by  69.** 

-i—  558,  Line  44»  read  «  NorcHJfe"  inftead  of  «•  BorOffe.** 

.— -  562,  read  *<  Doekingfeld  '*  inftead  of  <*  DorkingJUU;*  through  the  cavfe. 

.i— -  564,  Liiie    s,  read  «  r^rii'*  inftead  of  «*  GaldemV 

——  565,  Line  26,  read  «*/««'  ''•''"  inftead  of  **fealrolC* 
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7HE  COURT  OF  EXCHEQUER 

IN 

TITHE-CAUSES, 

DURING 

THE  REIGN  OF  GEORGE  THE  THIRD, 


Turner  againj  Hemus^  mi«.  Tmm, 

17.  Cxo«  ]• 
Worcejierjhire^  I  ith  December  1776. 

THE  plaintiff  bad  been  appointed  by  the  inhabitants  of  i^^«>Wbethvr 
the  parifli  of  Ken^fey,  in  the  county  of  tTorceJer,'  f^^^^^ 
chaplain  of  the  chapel  of  Stoulton^  in  the  faid  parifli^  ^xXlhli  limp* 
for  the  term  of  his  natural  life  ;  and  having  been  duly  licenfed  fiy^mmrcefitr" 
by  the  biihop  to  preach  therein,  he  claimed  by  his  bill,  by  virtue  ft^*t  <*  enciaed 
of  immemorial  ufage,  all  tithes,  oblations,  obventions,  and  'Pi^j'*^'"*'* 
other  fpiritual  profits,  happening  within  the  faid  tithing  of  ^hapcfcy  *of 
Stonlion^  the  tithes  of  grain  and  mortuaries  only  excepted.  Siotdtm  in  kind» 

The  defendant  i/i?i»Mf  admitted,  that  the  chapel  w^  an  ancient  penfitio  of^iil! 
ehapel  \  but  denied^  that  the.  inhabitants  of  Stoulton  had  a  right  iSs;  411.  iim 
10  nominate  a  chaplain  thereto  for  life,  or  that  the  licence  of  the  inhabitanttt 
the  bi{hop  could  entitle  him  to  receive  the  profits  thereof ;  and  J!!,lJ^!l^]J^*'* 
contended,  that  the  fame  either  belonged  to  the  dean  and  chapter  "**!***"•*•'• 
•f  Worcejitr^  or  to  the  vicar  of  Kem^ey. 

The  defendant  Reeves  faid,  that  two  hundred  years  ago,  and 
upwards,  the  inhabitants  of  Stoulton  procured  a  licence  to  ere£l  a 
phapel,  and  to  maimain  a  chaplain  therein  ^  that  they  agreed 

Vol.  IV.  £  amongft 


HCMVI. 


DECREES  IN  TITHE  CAUSES 

TviNift  amongft  themfelves  to  ralfe  an  annual  ftipend  of  thirteen 
^iai«fi  pounds^  eighteen  ihlllingS)  and  fourpence,  for  the  maintenance 
of  fuch  chaplain ;  that  the  faid  fum  was  to.  be  raifed  according 
to  the  proportion  of  land  which  each  inhabitant  occupied 
within  the.  chapelry  ;  that  it  had  been  accordulgly  raifed^  and 
paid  by  quarterly  payments  to  fuch  chaplain^  in  lieu  of  all 
fpiritual  demands  on  the  inhabitants ;  that  he  had  conftantly 
received  the  faid  fum  of  thirteen  pounds,  eighteen  fhillings^ 
and  fourpence  from  the  inhabitants,  and  the  annual  fum  of  fix 
pounds  from  the  dean  and  chapter  of  Worcefier^  or  their  leflee 
of  the  tithes  of  the  faid  hamlet,  in  full  fatisfia£tion  of  all  tithes 
and  demands  on  the  faid  inhabitants.  m 

The  defendants  Toovey  and  Sir  Charles  Cocks  anfwer  in  like 
hxanner. 

The  dean  and  chapter  of  Worcejler  admitted,  that  if  the  plain* 
tiff  had  been  regularly  licenfed  and  duly  nominated  he  would 
have  been  entitled  to  receive  the  faid  feveral  tithes  and  profits 
ift  as  ample  manner  as  any  of  his  predecefibrs  had  recdved  and 
enjoyed  the  fame. 

The  defendant  BouUer^  the  vicar  of  Kempfej^  faid,  that  he  be- 
lieved the  plaintiff  was  licenfed  to  the  chapel  by  the  Bijbop  tf 
IVorciJler  \  that  the  chapel  was  a  chap£L  op  ease  to  the  pari& 
<)f  Ketnpfey  \  that  it  was  formerly  enjoyed  by  the  vicar  tlvereof  % 
but  that  he,  the  prefent  vicar,  did  not  claim  any  tithes  of 
fpiritual  dues  belonging  thereto,  as  he  did  not  perform  any  fpi- 
Htual  office  thereiil. 

The  pllintiff  rfeptied  to  the  aftfwers  of  the  defendants  Hemus^ 
Recvfy  Toovey^  and  Cocks  \  and  the  defendants  rejoined  ;  and 
^vitnef^cs .  were  examined  on  both  fides  ;  and  upon  hearing 
rounfcl  for  all  pat-tics ;  and  reading  the  following  evidence  fof 
the  plaintiff,  viz.  a  decree  or  award  of  the  vicar  general ^  dated  at 
f force  iter  the  laft  day  of  Jaly  1529;  feveral  depcifitions  of 
witnelfes ;  a  terrier  figned  '•  John  Syntonds^  curate,  and  three 
others,  churchwarden  and  inhabitants,  dated  in  1585  ;  and 
reading  for  the  defendants  an  indenture  of  leafe,  dated  the 
twenty-third  of  June  1774,  from  the  dean  and  chapter  of 
Worcejkr  to  the  defendant  Cocks  \  and  alfo  two  receipts  \ 

The  Court,  which  was  full,  directed  ati  iffue  to  try,  «« Whe* 
*«  ther  the  plaintiff  "Richard  Turner^  as  clerk  or  chaplain  of"  the 
<*  chapel  of  Stouiton,  in  the  parifh  of  Kempfey^  in  the  county 
•'  of  Worcejier^  is  entitled  to  have,  receive,  and  enjoy,  alltithes^ 
*'  oblations,  obvcntions,  and  other  fpiritual  profits,  happeningi 
'<  arifing,  incrcafing,  and  renewing^  within  the  tithing,  diftri£t,  of 
f  *  chapeiry  ofStcuIton  aforcfaid  (the  tithes  of  grain  and  living  mor« 
*«  tuaric&only  excepted),  or  toany  and  what  partoffuch  tithes.** 
The  phir.tiff  in  equity  to  be  the  plaintiff  at  law  |  the  action  to 
be  tried  by  a  fj^ecial  jury  ;  the  judge  to  indorie  any  fpecial  mat- 
ter y  and  further  dircitions  to  be  refcrved  until  after  the  trial. 

CAL£t 


DtJRING  THE  REIGN  OF  GEORGE  THE  f  HIRli; 


Caley  azain^  Willi ams6v*  HrtAtYTitM 

^      ^  J7.  Geo,  3; 

Tork/biriy  ^^  Fibruary  i^^ii 

»pHE  tm  ftatcd,  that  F.  La/ceUit,  dcccafcd,  bcliig  feifed  off  there  is  a  woJms 
^    the  Impropriate  rc^Slory  of  Brompton^  in  the  county  of  Tork,  ^^  ^^*  »  X"** 
knd  entitled  to  all  the  tithes  of  corn,  grain,  bay,  and  other  tithes,  ^aorofSl-JL! 
great  and  fmall,  ariiing  therein,  did,  by  indenture  dated  the  tQniitinrkjkiri, 
eighth  of  OBobir  1663,  made  between  him  of  the  one  part  and  in  lieu  of  the 
Sir  Wtlliam  Cajley^Ktught  and  ^^w/irf,  anceftor  of  the  plaintiflTs,  P*«  ^  ^'"«» 
bf  the  other  part,  deceafed,  for  the  confiderations  therein  mea-  !J^^^  ^  p^^ 
tioned,  grant  to  him  and  his  heirs  for  ever,  all  the  tithes  of  corn,  tri^^^  parm  at 
grain,    hay,    and    other    tithes    whatfoever,    ariflng    within  lies  within  the 
FowMJge,    Tron/Jalff   and  Darcombe^   in    the  faid    parifh   of  ^Wparifli. 
Brompion^  and  ail  the  tithes  of  wool  and  lambs  ariiing  in  the 
£ud  parifh,  and  alfo  within  Sawden  in  the  faid  parifh,  toehold 
the  fame  to  and  to  the  ufe  of  the  laid  Sir  William  CayUj^  his 
heirs  and  afligns,  for  ever  ;  that  at  the  time  of  fuch  ^eafe,  all 
the  faid  tithes  and  preoiifes  were  in  the  podeiHon  or  occu- 
jKition  of  the  faid  Sir  ff^lliam  CayUy^  his  undertenants  or  afSgns  ; 
that  by  virtue  of  the  faid  indenture,  the  faid  Sir  JVilliam  Cajley 
became   entitled  to   have  and  receive  all  the    tithes  thereby 
granted  him  in  kind  ;  that  the  plaintiff,  by,  through,  Or  under 
him  was,  and  ever  fince  the  twentieth  day  of  Auguji  1764  had 
been,  as  tenant  in  fee  fimple,  fee  tail,  or  fome  other  good 
eftate  of  inheritance^  well  entitled  to  have  and  receive  to  his 
bwn  ufe  all  the  faid  tithes  an'fing  within  Fowbridge  aforefaid,  in 
the  faid  parifh,  and  parcel  of  the  faid  reAory  impropriate,  and  td 
take  the  fame  in  kind  \  that  the  defendant  for  feveral  years  laft 
p9&.  had  been,  and  then  was,  tenant  and  occupier  of  a  very  large 
farm  within  Fovf bridge f  confifting  of  arable,  meadow^  paflure» 
and  other  land  ;  that  fince  Mi$baitmas  Day  1772^  he  had  ufed 
the  faid  farm,  and  had  had  thereon  corn,  grain,  clover,  grafs 
feeds,  hay,  horfes,   mai'cs,  colts,  cows,  talves,  fheep.  lambs^ 
|>ouitry,  and  the  other  titheable  matters  ftated  in  the  billj  th^ 
lithes  of  which  he  had  refufed  to  pay. 

The  dcftiidafif  faid,  that  fyilliatn  Beihelt  v^as  feifed  of  the 
inanof  oi*  capital  roefluage  of  Fo^ubridge,  otherwife  FowlbridgCi 
ftnd  of  all  the  houfes,  buildings,  lands,  and  hereditaments! 
thereto  belongibg^  for  and  during  ^hfee  Hted,  Under  a  leafe 
granted  to  him  by  the  Arckbljhap  of  Tori,  at  t^^cnty  pounds 
a-year  ;  that  he,  the  defendant,  dnthe  thirtieth  of  Oflobir  1772, 
contrafted  and  agreed  ^lihfPllliam  BtthUfot  the  purchafe  of  one 
moiety  of  the  manot  and  the  intirety  of  fuch  part  of  the  capital 
inefiuages,  buildings,  la^ds,  grounds,  and  hereditaments  as  were 
then  in  the  occupation  of  his,  the  defendant's,  mother  ;  that 
Vincent  Selhr  contrafted  for  the  other  half,  as  by  indentures  of 
Ittfe  anJd  releafe  dated  the  fixth  and  feventh  of  April  i^t^  \ 

B  ^  ftated 
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Caist     *  ftated  in  the  anfwer^  would  more  fully  appear  i  that  ever  finee 
agahjf        1^1^  fj^jj  purchafe^  he  had  been,  and  then  was,  feifed  of  and 
iLttAMioBr«  ^^u  entitled  to  one  undivided  moiety  of  the  manor  or  reputed 
manor  of  Fowbridge^  and  the   intirety  of  fuch  parts  of  the 
faid  capital  meiluage,    buildings,  lands,  hereditaments,    and 
premifes,  as  were  thereby  conveyed  to  him  \  that  fuch  eftate 
,  {o  purchafed  and  conveyed  tp  him  coniifted,  beiides  the  un- 
divided moiety  of  the  manor,  of  a  dwelling-houfe,  barn,  and 
divers  dofes  of  land  in  the  anfwer  mentioned  ;  that  part  of  the 
faid  clofes  and  grounds  lay  within  the  faid  parifh  of  Brompton  \ 
that  the  remaining  part  thereof  lay  in  the  parifh  of  Ebberfton  % 
that  he  could  not  tell  the  feveral  quantities  of  the  faid  eftate 
which  lay  in  the  faid  parishes  refpeftively  ;  that  the  yearly  fum 
of  five  pounds,  and  no  more,  had  been  immemorially  payable 
by  the  occupier   of  the    particular  lands  before  mentioned| 
not  fituate  in  the  parifh  of  Ebberfton^  to  the  rcftor  or  the  impro- 
^  priator.of  the  parifli  of  Brompton^  by  half-yearly  payments,  oil 

Lady  Day  and  Michaelmas  Day^  as  a  modus  in  lieu  of  all  tithes 
whatfoever,  both  great  and  fmall,  arifing  from  fuch  lands 
not  iituate  in  the  parifh  of  Ebberflon  and  every  or  any  part 
thereof ;  that  he  had,  ever  fince  Lady  Day  1 773,  held  the  farm 
and  lands  fo  purchafed  as  owner  thereof,  fubje^  to  a  moiety  of 
the  archbifhop's  rent  of  twenty  pounds  a-year  \  that  he  had  ten- 
dered fuch  tnodtis  to  the  plaintiiF  every  half-year  fince  that  time, 
but  which  he  had  refufed  to  accept.  He  admitted,  that  on  the 
twelfth  of  November  1772,  the  plaintiff  had  given  notice  to 
his,  the  defendant's,  mother,  who  then  occupied  the  faid  farm, 
that  he  would  for  the  future  take  his  tithes  thereof  in  kind  ; 
that  he,  the  defendant,  was  foon  afterwards  informed  thereof  \ 
but  thaty  admitting  him  to  be  entitled  to  tithes  in  kind,  the 
notice  was  not  regular.  He  alfo  admitted,  that  in  July  1773 
the  plaintift*  had  demanded  of  him  the  tithe  in  kind  of  his 
hay  ariiing  on  hb  faid  farm  for  that  year  ;  ^nd  that  he  bad 
reAifed  to  fet  it  out  ^  and  he  infifted  on  fuch  modus  in  bar  to  the 
relief  prayed  by  the  bill. 

.The  plaintiff  replied  ;  the  defendant  rejoined  $  and  witnefles 
w^re  examined  on  both  fides  \  and  the  caufe  came  on  to  be 
heard  oii  the  tenth  of  July  1776,  when  the  defendants  undertook 
to  admit  the  plaintiff's  right  to  tithes  in  kind,  in  cafe  tithes  (hould 
appear  to  be  due,  and  to  infift  only  on  the  modus  in  lieu  thereof. 
The  caufe  was  accordingly  continued  in  the  paper  of  caufes,  and 
ordered  to  ftand  over  until  Michaelmas  Term  \  the  dc^fendant  in 
the  mean  time  to  be  at  liberty  to  take  one  or  both  of  his  anfwers 
off  THE  FILE,  as  he  fhould  be  advifed,  and  to  amend  the  fame, 
by  infixing,  that  the  lands  in  his  occupation  in .  the  pariih  of 
^  Brompton  were,  together  with  the  lands  in  the  0€CQ|)ation  of 
Vincent  Seller^  mentioacd  in  the  anfwer  of  the  faid  Fincenf 

Seller 
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Sitter  to  a  bill  filed  againft  kim  by  the  plaintiff,  which  caufc*      CAtiT 
vas  likewife  (landing  in  the  paper  for  hearing,  fubjeA  to,  one  ^  '-^^ 
entire  yearly  modus  of  ten  povjhds,  payable  as  in  the  faid  de-  * 

fehdant's  anfwers  in  this  cauie,  or  one  of  them,  is  mentioned^ 
with  refpeA.to  a.ifK7^ir/x  of  five  poupds  fet  up  by  the  faid  anfwers^ 
or  one  of  them,  in  lien  of  tithes  claimed  by  the  plaintiff*,  and 
by  £triking  out  and  waiving  the  modus  of  five  pounds  infifled 
CO  by  the  faid  anfwers  or  one  of  them  j  the  faid  anfwers  to  be 
amended  in  the  (^veral  particulars  aforefaid,  and  filed  forth- 
with ;  the  defendant  fhould  pay  to  the  plaintiff  five  pounds,  the 
coils  of  the  day. 

The  defendant,  in  purfaanceof  thefaid  order,  paid  fuch  cods, 
and  amended  his  anfwers  in  the  aforefaid  particulars  $  and  the 
caufe  came  on'  to  be  heard  the  third  of  February  1777  ;  and 
upon  hearing  counfel  on  both  fides  j  and  on  debate  of  the 
matter ; 

The  Court  ordered  a  trial  at  law  upon  the  following  iffue  : 
#*  Whether,  from  the  time  whereof  the  memory  of  man  is  not 
f*  to  the  contrary,  the  yearly  fum  of  ten  pounds  has  been  paid, 
"  and  hath  been  lawfully  and  of  right  due  and  payable  from  or 
•*  by  the  occupier  or  occupiers  for  the  time  being  of  a  certain 
<«  capital  mcfluage,  called  FowMdge^  otherwife  Foivlbriige^ 
^*  within  the  pariih  of  Bromptoriy  in  the  coiuity  of  Torh^  and  all 
<*  the  houfes,  lands,  and  hereditaments,  thereto  belonging,  now 
<<  in  the  occupation  of  the  faid  defendant  and  the  faid  Vincent 
«*  Setter^  and  not  fituate  within  the  parifh  of  Ebherjlon^  to  the 
**  reftor  or  impropriator  of  the  reftory  or  pariQi  of  Brompton  for 
<*  the  time  being,  or  his  leflce  or  farmer,  by  equal  half-yearly 
<«  payments,  to  wit,  on  Lady  Day  and  Michaelmas  Day^  old  ftile, 
<<'.as  and  for  a  modus  in  lieu  and  full  fatisfa£lion  of  and  for  all 
<*  tithes  whatfoever, both  great  and  fmall,  arifing  on  or  from  fuch 
««  lands  within  the  faid  manor  of  Fo*wbridge^  otherwife  Foiv!^ 
^*  bridge^  as  arc  not  fituate  within  the  faid  pariih  of  Ebberfton^  or 
•«  any  part  thereof.'*  The  defendant  in  equity  to  be  plaintiff  at 
law  ;  thea^ion  to  be  tried  by  a  fpecial  jury  ;  the  judge  to  in- 
dorfe  any  fpecial  matter  ;  and  coils  and  further  direAions  re- 
ierved  until  after  triaL 

« 

The  ifiiie  was  accordingly  tried,  and  the  jury  found  a  verdift 
in  favour  of  the  modus. 

The  Court,  on  the  twenty-fecond  of  June  i778,accordingly 
t>rdered  the  bill  to  be  difmiffed  with  coils. 

The  bill  brought  ^j  Caley  againil  Seller  was  alfo  difmiffed 
Vith  coils,  i 

ScTNNER,  Chief  Baron. 
£tr£.  Baron. 
HoTHAu^Barwi. 
Ferrtn,  Baron. 
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HiiAByTiiM    '  Stagey  azainfi  Cremer, 

Fjfexy  lift  February  1777. 

Theieflfec,undcr  »TpHE  bill  ftatcd,  that  by  indenture  of  leafe  dated  the  twcnty-r 
^TeC^t^H^f  ^^^^^  ^^  Augnft  I76,8>  made  between  the  governors  of  the 

1/ihc  rcaoiTof  ^^'^^^J  pofleffions,  revenues,  and  goods,  of  the  nofpital  of  Kino 
South  Mjnfier,in  J^MEs,  founded  in  the  charter-houfe, in  the  county  of  MiddUfex^ 
J^a:.  claims  the  at  the  petition  and  only  cofts  and  charges  of  Thomas  Suttm^ 
com  tithes   of  Efq.  of  the  one  part,  and  the  plaintiff  of  the  other,  Ihcy  demifed 

mit  Far^'tZ  !^  ^'^  ^^^  *^^  ^^^^^  ^'^^^^5  y«^^y  ^'fi"g  '^^  ^^''^^  Minjler, 
fhe  tithe*  of  hay  *^  ^^^  county  of  EJex,  belonging  to  the  rcStory  of  So'4h  Adin/ler, 
of  Broadward  which  thcn  or  then  late  were  in  the  tenure  or  occupation  of 
/^^».  Richard  Firebrane^  together  with  a  garden  and  piece  of  land,  and 

fuch  liberty  of  ingrefs  as  in  the  faid  indenture  was  mentioned, 
%o  hold  to  him  for  twenty-one  years,  at  one  hundred  and  feventy 
pounds  a-year,  as  in  the  faid  indenture  was  more  fully  mentioned  \ 
that  the  faid  governors,  from  the  time  of  their  firft  incorporation, 
had  been,  and  ftill  were,  impropriators  of  the  refVory  of  Soidh 
Mtnjifr  and  the  tithes  thereof  5  that  by  virtue  thereof,  they  or 
their  lefTecs  had,  for  all  the  faid  time,  of  common  right  oeen 
entitled  tp  have,  take,  and  receive,  all  and  iingular  the  tithes  of 
porn  and  graip  ^nd  other  great  tithes  yearly  growing  therein  in 
kind;  that  the  defendant  Gilbert  Cremer ^before  and  at  Michaelmas 
Day  T  768,  was  the  tenant  or  occupier  of  Sot4th  Minjier  HallFarm^ 
poniifting  of  five  hundred  acres  of  arable  land  \  that  he  held  and 
enjoyed  the  fame  to  Michaelmas  Day  1770  ;  that  he  then 
furrendered  up  the  poffeflion  thereof  to  the  defendant  John 
Cf^etner  his  fon,  who  ever  fince  had  been,  and  then  was, 
the  tenant  or  occupier  thereof  \  that  the  defendants,  during  the 
faid  time,  had  yearly  ploughed  and  fowed  the  greater  part  of 
the  lands  belpnging  (hereto  with  corn  and  grain,  clover  and 
pther  grafs  feeds,  and  mowed  and  made  the  fame  into  hay,  and 
had  yearly  therefrom  crops  of  corn,  grain,  and  hay,  and  othee 
tithpable  matters,  which  they  had  carried  away,  without  fetting 
put  the  tithes  thereof  in  kind,  or  peripiitting  the  plaintiff  to  take 
and  receive  the  fame  as  he  ought  to  have  dpne  \  that  the  defendant 
Gilbert  Cremer^  ever  iince  Michaelmas  1768,  was  tenant  and 
pccupier  of  ^Broadward  Farm^  being  moftly  mes^dow  land,  an4 
bad  regularly  mowed  yearly  feveral  loads  of  hay,  the  tithes 
whereof  he  had  refufed  to  pay.  The  bill  therefore  prayed  an 
account  of  the  faid  tithes  from  Michaelmas  Day  17<58  tq 
Michaelmas  Day  1 77 1  incluiive,  and  payment  thereof 

Jx\}^  defendant      Th^  defendant  admitted,  that  before  Aftchaelmas  176^  he  vpa^ 
^wly/jl!**^  S  tepant  or  occupier  of  ^outh  Mittfter  Hall  Farm ;  that  he  enjoyed  . 
^frtTwM  lart  the  fa^ne  until  Michaelmas  1770  ;  that  he  then  furrendered  ^hcs 
of  th  Vfwefre  t^rjt  of  the  manor  of  South  Minfter ;  that  Uic  manor  was  parcel  of  tbc  poflciliona  of  the 

iponJ^ftery  of  Siaim  Bytb^  and  wai  therefore  tiihc  frc^, 

ppffc^qn 
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pofieffion  thereof  to  h!s  Ton,  who  had  ever  fincc  been  the  occupier       Stacet 
thereof;  that  the  faid  farm  was  part  of  the  Denufne  Lands  of         ^ir^*^ 
the  manor  of  South  Minfter  ;  that  the  fame  were  formerly  part  of      ^*»H«»^  • 
the'poflemons  of  the  monaflery  of  Saint  Bythy  in  the  county  of 
EJJex  ;  that  the  faid  rectory  impropriate  belonged  to  the  faid 
inonaftery  }  that  the  farm  was  at  the  time  of  the  diflblution  of 
the  monaftery,  and  then  for  time  immemorial  had  been  held 
freed   and  difcharged  from  the  payment  of  great  tithes,  by 
prefcription  or  otherwife;  and  that  by  the  ftatute  31.  Hen.  8. 
the  fame  was,  and  ever  iince  had  been,  fo  exempted  and  dlf« 
charged  \  that  the  faid  manor,  farm,  and  premifes  were^  by 
letters.patent  dated  the  fixteenthof  ^n'/j  in  the  fourth  year  of 
Edward  the  Sixth,  granted  to  Thomas  Dercy  j  that  the  fame 
afterwards   came   to  Thomas  Lord   Dercy ;     that    Lord  Dercy 
fold  and  conveyed  the  fame  to  Thomas  Sutton,  founder  of  thb 
CHARTER  HOUSE,  by  licence  dated  the  third  of  May^  in   the 
twenty-feventh  year  of  ^tfeen  E/izabeth  ;  that  Henry  the  Eighth^ 
in  the  year  1539,  granted  the  reftory  of  South  Min/ler,  and  the 
advowfon  of  the  vicarage  of  the  faid  pariih,  to  Sir  Richard  Ricb,^ 
which  afterwards  defcended  and  came  to  his  fon  Richard  Lord 
Rich\  that  Lord  Rich,  on  the  fecond  of  September  1575,  conn 
veyed  the  fame  to  Heron  and  Jlhany^  from  whom  the  fame 
afterwards  came  to  or  was  vefted  in  W.  Wifeman,  who  conveyed 
the  faid  reftory  or  parfonage  and  advowfon  to  the  faid  Thomas 
Sutton  I  that  if  any  tithes  in  kind,  or  compoiition  in  lieu  thereofj^ 
for  any  the  tiiheable  matters  arifing  upon  the  faid  farm,  had 
ever  been  rendered  or  paid  by  any  occupier  or  occupiers  thereof, 
the  fame  were  fo  rendered  and  paid  through  the  isnorance  oP 
fuch  occupier  not  knowing  that  the  faid  farm  was  fo  exempted 
or  difcharged  therefrom.    He  faid,  he  never  had  in  his  cuftody 
or  power  any  entry  or  memorandum  of  any  payment  of  great 
tithes  arifing  on  the  faid  farm,  or  compofition  in  lieu  thereof  ^ 
that  the  plaintifi^at  the  time  he  bid  for  a  leafe  for  the  faid  titheSj^ 
apprehended  there  was  a  modus  of  twenty  pounds  yearly  paid  for 
.the  great  tithes  of  the  faid  farm ;  and  that  after  and  before  he. 
pbtamed  fuch  leafe,  on  being  informed  that  there  was  only  a. 
moius  of  ten  pounds,  ten  (hillings  a-year  papble  in  lieu  thereof^^ 
he  thereupon  got  an  abatement  of  ten  pounds  a-year  in  the  rent 
he  had  firft  oSered  to  give  for  the  fame ;  that  at  the  time  th& 
leaib  before«mentioned  was  granted  to  the  plaintiff,  h^  appre« 
hended  that  fuch  modus  often  guineas  was  payable  in  lieu  of  tl^e. 
great  tithes  arifing  on  the  faid  farm  \  but  had  fince  found,  that 
no  modus  whatever  was  payable  in  lieu  of  the  faid  tithes,  bu^ 
that  the  faid  farm  was  exempted  and  difchasged  therefrom. 
He  admitted,  that  fince  Michaelmas  1768  he  had  alfobeen  tenant  ikat  \  wadmu  o^ 
or  occupier  of  Broadward  Farm,  containing  five  hundiied  acres  4o»«  »-7«»r  va»' 
of  meadow  l^nd  ;  and  that  the  fame  had  yearly  produced  large  Jf/a'^^of  ^V«^4 
^iMOtiti^)  pf  hay  \  b^thc  infilled,  that  a  mdus  of  forty  fhillings  ^^^,°  in  T^ 

^  the  tithe  baj  of  Sroadward  farm  s 
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Stacit  Bad  been  immemorially  paid  at  Michaelmas  to  the  vicar  of 
H^  South  MinfteTy  in  lieu  of  fuch  tithes  of  hay ;  that  the  faid 
Ckemsb.  yearly  fum  of  forty  ihllUngs  was  paid  by  the  occupiers  of  Hall 
ni4t  a  modut  of  p^gi^^  2t  Michaelmas^  as  a  modus  and  in  lien  of  tithes  for  all  fuch 
p^ahk^mUeuiof  P^^  ®^  ^^^  lands  as  were  called,  and  had  been  known  by  the 
tfw  titbff  «f  tbt  name  oitbe  Marjb  L^/jifj  containing  one  hundred  and  fixty  acres 
IdarJbLaiidioo-'  or  thereabouts ;  that  they  alfo  paid  aeompoftion  of  feven  or  eight 
W^  M^st  P^"*^^^  half-yearly  for  the  reft  of  the  faid  lands.  He  further 
Midi  Fdtm  ^       ^^^^»  ^^*^  ^^  ^*^  lately  caufed  fearch  to  be  made,  and  eztra£ls  to 

be  taken  from  the  records  in  the  augmentation  office  concerning 
the  lands  of  the  faid  parifh,  and  examinations  to  be  made  into  all 
the  hiftorical  accounts  of  the  county,  and  into  all  fuch  plots « 
furveys,  and  plans,  to  which  accefs  could  be  had,  as  might  tend 
to  throw  any  light  upon  the  fubjeft  \  and  that  the  refult  of 
fuch  enquiries  and  rcfearches  was,  that  part  of  the  faid  parifh 
was  formerly  part  of  the  Demefne  Lands  of  the  faid  abbey  ;  but 
that  it  did  not  appear  that  the  faid  farm  was  comprifed  therein^ 
and  that  therefore  he  did  not  then  infift  upon  fuch  exemption. 
He  further  faid,  that  although  the  faid  farm  had  been  occupied 
by  the  fame  perfon  who  was  alfo  at  the  fame  time  leflee  of  ihc 
faid  tithes,  which  had  occafioncd  great  confufion  and  miftakes 
in  afcertaining  the  real  nature  and  right  of  the  faid  tithes,  yet 
that  the  faid  farm  had  never,  he  believed,  paid  tithes  in  kin<), 
or  compofition  for  the  fame,  for  the  whole  thereof,  but  that 
thcMarJb  Lands  aforefaid,  part  thereof,  had,  for  time  immemo- 
rial, been  fubje£t  only  to  a  modus  of  forty  ftiillings  a-year  in  lieu 
of  the  great  tithes  arifing  thereon.     He  further  faid,  that  there- 
was  then  amongft  the  title  deeds  and  papers  relating  to  the  faid 
farm  at  the  Charter  Houfe^  an  old  map  or  furvey  of  the  faid  farmy 
taken  above  one  hundred  and  flxty  years  dgo,  in  which  there 
was  a  line  drawn  through  part  of  the  faid  map,  mentioning  that 
the  lands  on  one  fide  of  the  line  did  not  pay  tithes  ;  and  that 
he  believed  the  faid  lands  were  the  Matjh  Lands  before  dc- 
fcribedf 

The  defendant  John  Cremer  put  in  the  like  anfwer  as  occupier 
of  South  Miijfier  Hall  farm  from  Michaelmas  1770  with  the 
plaintifi; 

The  plaintiff  replied  ;  the  defendants  rejoined  \  and  witneflcs 
were  examined  on  both  (ides;  and  upon  hearing counfel  on  both 
fides  ;  and  reading  the  feveral  proofs  takep  inihe  caufe  ;  and 
on  debate  of  the  matter  \ 

Th#  tithei  nf  TheCourt  ordered  the  defendants  feverally  to  account  With 
^!3f  rJm^^  ^^^  plaintiflF for  all  the  riiheable  matters  which  had  arifen  upon 
avid  iakiiuL      ^^^  ^^^^  Farm  during  three  years,  except  one  hundred  and  fixty 

acres  thereof^  called  the  Marjh  Landsy  and  which  the  defendant 
Gilbert  Cremer  had  infifted  were  exempt,  and  only  liable  to  % 
modus  of  forty  fliillings  yearly  payable  in  lieu  thereof* 

Thx 
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Thb  Coukt  farther  ordered,  by  confent  of  the  parties,       SrAtcr 
as  to  tbe  one  hundred  and  fixty  acres  of  Marjh  Lands,  and        againft 
alfo  as  to  the  whole  of  BroadnvMrd  Farmy  that  it  be  referred  to  jwf  *  *c*ft"n  •• 
the  arbitration  of  Lioyd  Kenyon,  B/q.  and  J^n  L/ofd,  Efq^  and  tothcliibilitycf 
fucli  third  perfon  as  they  ihould  name,  >Rrho,  or  any  two  nf  the  Marjb  Undt 
theqi>  fliould  determine,  whether  the  faid  one  hundred  nn^.  a''d  of  Broad- 
iixty  acres  of  Marjb  Landr,    and   the   whole   of   Broadward  ^'^  .^^^  ?* 
Farntj  or  cither  and  which  of  them,  was  or  were  not  exempt-  J*^^   JJ^  ^  ^^^ 
ed  from  the  payment  of  tithes,  by  any   and  what  f?tod:^s  or  jut     in     Ik  a 
comppCtion  in  lieu  thereof,  and  llkewifc  as  to  the  cofts  berwecn  thereof,  referre* 
tlic  parties  ;  but  that  in  cafe  no  award  Qiould  be  made  therein  *°  art>itf«»»«»^ 
by  the  arbitrators,  or  any  two  of  them,  on  or  before  the  end  of 
the  firft  week  in  Trinity  Term  next,  then,  and  in  fuch  cafe, 
IT  "WAS  FURTHER  ORDERED,  that  the  defendants  fhould  account 
with  the  plaintiff  for  the  tithes  in  kind  as  well  ariiing  out  of  the 
fi^d  one  hundred  and  fixty  acres  called  tbe  MarJb  Lands  as  the 
jefidue  of  the  Hall  Farm  ;  and  alfo  for  the  whole  of  the  farm 
called  Broadward  Farm  \  and  pay  the  plaintiff  his  cods :  further 
dircAioDS  to  be  referved  until  after  the  report. 

On  the  twelfth  of  February  1778,  the  plaintiff's  counfel 
informed  the  Court,  that  his  client  and  the  defendant  y^bn 
Crenter  had  finally  ended  all  matters  in  difpute  between  them 
relating  to  the  tithes  in  queftion,  by  agreeing,  as  to  the  tithes  of 
**  tbe  Hall  Farm^  that  'John  Cremer  (hould,  on  or  before  the 
"  twenty-firft  day  oi  February  next,  pay  into  court  fix  hundred 
«<  'and  fifty  pounds,  in  lieu  of  all  tithes,  damages,  and  intercft, 
*'  rcfpefting  fuch  tithes  of  the  Hall  Farm  up  to  Michaelmas  / 

•'  1776  ;  that  the  tithe  of  agiftment  claimed  by  Ham  Stacty^  as 
^«  leilee  of  the  impropriator,  in  refpcft  of  the  Hall  Farm^ 
«*  ihould,  from  the  year  1777,  be  left  to  the  determination 
«•  of  Lloyd  Ken  yon,  Efq.  and  John  Lloyd,  Efq.  and  in  caft 
*«  they  ihould  not  agree  to  John  Skynnkr,  Eff],\  and  if  the 
**  award  ihould  be  tor  Ham  Stacey  the  value  of  I'uch  agidment 
**  tiihc  from  Michaelmas  1776  to  Michaelmas  1 777  ihould  be  left 
•«  to  the  determination  of  Mr.  JostPH  Bygrave,  of  Maiden^ 
**  in  EfeXf  and  'John  Cremer  ihould  continue  to  pay  the  tithe  as  it 
<^  ihould  become  due  ;  but  if  the  award  ihould  be  with  John 
•*  Cremer^  then  he  ihould  go  quit  of  all  agiftmcnt  tithes  what- 
«  ever,  and  fo  continue  ;  the  coi^s  of  this  fuit  to  be  fettled  be* 
<<  tween  the  clerks  in  court  and  folicitors." 

The  agreement  was  dated  the  twenty- fourth  dhy  of  September 
1777,  and  was  made  an  order  of  court)  and  to  be  ablblutely 
binding  upon  the  parties*  ^     ^  ^ 
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HilaitTiia  Robinson,  Bart,  agamjl  Appj-eton, 

Turk/hire^  2ld  February  1777. 

The  pfoprietort  ^HE  plaintilF  Rohtn/ofti  as  tenant  in  fee  of  one  undivideii 
of  the  jreat  X  moiety  ;  the  plaintiflF  Gumell^  as  tenant  in  fee  of  odc 
^£^^f  ^  undivided  fourth  part  j  and  the  plaintiff  William  M&rlej^  as 
j)7:fir/i^f  in  the  tenant  in  fee  of  the  reiQaining  undivided  fourth  part  of  the  tithes 
parfli  of  Top.  of  cord,  hay,  and  clover,  ariiing  in  the  townfliip  of  Diifortb^ 
difft,  lA  nri-  in  the  parifh  of  Topcliffe^  in  the  county  of  Tork^  and  their  re- 

'to^ihe'utbf  hi"*  ^P^^^^  ^^^^^  ^^ *^  ^^^  *'"*^^*'  claimed  of  the  defendants  the 
#f  ^the  £dd  tithes  of  corn  and  hay  arifing  in  the  faid  townihip^  and  to  have 
townfiiip     i  n   the  faid  tithes  of  hay  fee  out  in  hay  cocks. 

kjiui  ;    and    to  ,     ,       - 

hwe  the  lame  'The  defendants  admitted,  that  the  plaintiffs  were  proprietors 
fee  out  in  hay.  and  leffees  of  the  great  tithes  of  Disforth^  as  ftated  in  the  bill  ^ 
***^  that  the  incumbent  Topcltffig  was  a  vicar  ;  and  the  plaantifis, 

or  fome  of  them,  entitled  to  the  corn  tithes  yearly  in  kind  ; 
but  they  denied,  that  they,  or  any  of  them,  were  entitled  to  the 
tithes  of  hay,  whether  made  of  common  grafs,  or  of  clover>  or 
of  any  other  grafs  in  kind  \  and  infifted,  that  there  was  within 
the  faid  townfhip  a  real  compofttion  of  twelvepence  ^  acre,  payable 
at  Clmflmas  yearly,  to  the  proprietors  of  the  laid  tithes,  in  lieu 
of  all  tithe  hay  growing  therein  \  and  that  the^  had  received 
fuch  compoiition  in  lieu  thereof. 

The  plaintifis  replied  ;  the  defendants  rejoined ;  and  wit- 
nefTes  were  examined  on  both  fides ;  and  upon  hearing  counfel 
for  all  parties  ;  *and  reading  the  depoiltions  of  feveral  witnefles 
on  both  fides  }  and  on  full  debate  of  the  matter  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  tithe  of  hay  and  clover  demanded 
by  the  bill,  but  without  cofts. 

Smtthe,  Chief  Baron^ 
Eyre,  Baron, 
HoTyAM,  Baron^ 


HilaktTibk  Tones  azainft  Howell. 

17  Geo.  3.  •'  ^     ^ 

CaermarthenJIAre^  2/^th  February  l^^^• 

The  propriftori  H^HE  impropriator   of  the  great  tithes  of  Llanvimo^  in  the 

of    the    pteat  J-    county  of  Caermarthen^  claimed  the  tithes  of  wheat,  barley, 

tifhcs  of  LW  ^jjj  jjfj^gr  grain,  and  of  hay  and  clover,  which  had  arifen,  for 

^ma^ibeijkire^  i«  fi^ceu  years  paft,  upon  Finmn  Velen  Fartn^  in  the  faid  parifli. 

"^k'^""^  f\2^  The  defendant  denied,  that  the  plaintiff  was  the  impropriate 

tiinct  01   corn,  i./^nii         «       i_*  i_«»t_-ii 

i:rain,  and  hay,  rector  bf  the  parilh  ;  and  muftcd,  that  he  had  not  by  his  bill 
oqFiffflcii  VtUn  dated  any  legal  title  to  a  portion  of  tithes  within  the  reAory. 
Urm  in  kind,    j^^  s^dmittcd|  that  he  had,  for  feme  years  paft,  received  the  tithes 

of 
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f>f  the  com  and  grain  which  had  arifen  in  fome  part  of  the  pa« 
rifh,  but  difputed  his  title  thereto,  as  well  as  to  the  tithes  of  hay 
or  gra(s  arifing  within  any  part  of  the  pariih.  He  admitted » 
that  he  had  for  fifteen  years  paft  and  upwards,  occupied  a  tene- 
XDcnt  called  Finnon  Vekn  Farm^  and  alfo  other  tenements  and 
lands ;  and  that  he  had  yearly  gathered  thereon  wheatj  barley^' 
92id  other  grain,  as  well  as  hay,  grafs,  and  clover. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides  \  and  upon  hearing  counlel  \ 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  tithes  in  kind  demanded  by  the 
bill,  during  the  fpace  of  ^;i;  years  previous  to  the  time  of  filing 
(h?  Uxsit,^  with  cofts  to  this  time. 

Smythe,  Chief  Baron. 
Etre,  Baron. 
HoTHAM,  Baron. 
Ferryni  Baron. 


JOKEf 

mgamp 

HOWBLt. 


Trott  againjl  Rxjdd. 

Bedfordjhirej  2\Jl  April  i^TJ. 

^HE  bill  ftated,  that  by  indenture,  dated  the  twentieth  of 
-■'  May  1747,  between  the  Rev.  William  Mufgrave^  prebendary 
of  the  prebend  of  Biggle/wade^  and  parfon  imparfonce  of  the 
paribnage  of  Bigglefwade^  appropriated  to  the  faid  prebend, 
within  the  cathedral  church  of  Lincoln^  of  the  firft  part ; 
Elizaietb  J^etviSf  fpinfier,  of  the  fecond  part ;  Sufannab  Lewis 
of  the  third  part;  and  Edward  Rudd  of  the  fourth. part ;  the 
faid  W*  Mufgrave^  for  the  confiderations  therein  mentioned, 
demifed  and  granted  to  the  fstid  Elizabeth  Lewis,  her  heirs,  &c. 
^\l  that  the  prebend  and  reflory  of  Biggie/wade^  with  all  and 
fingular  the  houfes,  &c.  in  and  about  the  faid  prebend  and  rec-^ 
tory,  and  all  the  glebe  lands,  paftures,  meadows,  tithes,  oblations, 
pfferings,  and  fifhings,  and  all  other  profits,  rents,  &c*  referving 
fo  him  and  his  fucceflbrs,  prebendaries  thereof,  the  prefenta- 
tion,  advowfon,  nomination,.and  free  difpofition  of  the  vicarage 
of  Bigglefwadiy  and  all  tithes,  oblations,  ofi-erings,  and  other 
appurtenances  thereunto  belonging,  to  hold  to  her,  her  heirs, 
&c.  for  the^three  lives  of  E.  Lewif,  S.  LewiSy  and  S,  Chittyy  at 
fifty  pounds  per  annum  ;  that  by  indenture  of  leafe  and  releafe^ 
dated  the  nineteenth  and  twentieth  of  June  1754,  s|S  fully  ftated 
in  the  bil]|  it  was  amongft  other  things  recited,  that  J.  Camp^ 
^//intermarried  with  5.  Lewis  m  1773  >  ^^^  ^^  plaintiff  en- 
tered into  2^  treaty  with  him.  for  a  leafe  of  the  faid  tithes  ;  that 
he  died  and  left  his  widow  \  that  by  indenture,  dated  the 
fw^i)tl9|lx  9f  Au^^  ip29  Wd  mad?  between  tjic  faid  S.  Camp^ 
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TviNii  amongft  themfelves  to  raife  an  annual  ftipend  of  thirteM 
^gainfi  pounds,  eighteen  ihillingSi  and  fourpence,  for  the  maintenance 
of  fuch  chaplain ;  that  the  faid  fum  was  to  be  ratfed  according 
to  the  proportion  of  land  which  each  inhabitant  occupied 
within  the.  chapelry  ;  that  it  had  been  accordhlgly  raifed^  and 
paid  by  quarterly  payments  to  fuch  chaplain^  in  lieu  of  all 
fpiritual  demands  on  the  inhabitants ;  that  he  had  conftantly 
received  the  faid  fum  of  thirteen  pounds,  eighteen  fhillings^ 
and  fourpence  from  the  inhabitants,  and  the  annual  iiim  of  fix 
pounds  from  the  dean  and  chapter  of  Worcefter^  or  their  leflee 
of  the  tithes  of  the  faid  hamlet,  in  full  fatisfa£tion  of  all  tithes 
and  demands  on  the  faid  inhabitants.  m 

The  defendants   Taovtj  and  Zir  Charles  Cocks  anfwer  in  like 
hxanner. 

The  dean  and  chapter  of  Worcejier  admitted,  that  if  the  plain* 

tiff  had  been  regularly  licenfcd  and  duly  nominated  he  would 

.  have  been  entitled  to  receive  the  faid  feveral  tithes  and  profits 

ift  as  ample  manner  as  any  of  his  predecefibrs  had  recdived  and 

enjoyed  the  fame. 

The  defendant  Soulier,  the  vicar  of  Kempfey^  faid,  that  he  be- 
lieved the  plaintiff  was  licenfed  to  the  chapel  by  the  Bt/bop  tf 
IVorceJler  ;  that  the  chapel  was  a  chap£L  op  ease  to  the  pari£b 
df  Kempfey  \  that  it  was  formerly  enjoyed  by  the  vicar  tlvereof  ^ 
but  that  he,  the  prefent  vicar,  did  not  claim  any  tithes  of 
fpiritual  dues  belonging  thereto,  as  he  did  not  perform  any  fpi- 
Htuai  office  therein. 

The  pllintiff  rfeplied  to  the  aftfwers  of  the  defendants  Hemus^ 
Recvey  Toovejy  and  Cocks  \  and  the  defendants  rejoined  ;  and 
^ritnei^es .  were  examined  on  both  fides  ;  and  upon  hearing 
counfcl  for  all  pat-tics ;  and  reading  the  following  evidence  fof 
the  plaintiff,  viz,  a  decree  or  award  of  the  vicar  general^  dated  at 
H'orcefter  the  laft  day  of  Jaly  15^5) ;  feveral  depbfitions  of 
witnelfes  ;  a  terrier  iigt>ed  *«  J<>hn  Syfhonds^  curate,  and  three 
others,  churchwarden  and  inhabitants,  dated  in  1585  ;  and 
reading  for  the  defendants  an  indenture  of  leafc,  dated  the 
twenty-third  of  June  1774,  from  the  dean  and  chapter  of 
Worcejkr  to  the  defendant  Cocks  \  and  alfo  two  receipts  \ 

The  Court,  which  was  full,  direflcd  ati  iffue  to  try,  «« Whe* 
*«  ther  the  plaintiff  R/VA^r</ STwrw^r,  as  clerk  or  chaplain  of"  the 
«*  chapel  of  Siouitcu,  in  the  parifh  of  Kempfivf  in  the  county 
•*  oi  Wovcejiery  is  entitled  to  have,  receive,  and  enjoy,  all  tithes^ 
*•  oblations,  obvcntions,  and  other  fpiritual  profits,  happenings 
'<  arifing,  increafing,  and  renewing^  within  the  tithing,  diftri£t,  of 
f  *  chapeiry  oiStoultoH  aforcfaid  (the  tithes  of  grain  and  living  mor« 
f^  tuarie&only  excepted),  or  toany  and  what  part  of  fuch  tithes.** 
The  plaintiff  in  equity  to  be  the  plaintiff  at  law  |  the  adtion  to 
be  tried  by  a  rpecialjury  ;  the  judge  to  indorle  any  fpecial  mat- 
id  i  and  further  dircitions  to  be  refcrved  until  after  the  trial. 

Calet 
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CaLEY  tfJfa/V  WlLLIAMSdNi  HrUjiYTitM 

^      ^  17.  Geo,  3. 

Torkjbire^  ^d  February  tJTJi 

'-pHE  till  ftated,  that  F.  La/cellet,  decezkd,  being  fcifed  off  inhere  »» i,i*/«f 
-*    the  impropriate  reftory  of  Brompton,  in  the  county  of  York,  ^^  "j'*  »  X"*" 
iind  entitled  to  all  the  tithes  of  corn,  grain,  hay,  and  other  tithes,  ^caorlf^rJipl 
great  and  fmall,  ariiing  therein,  did,  by  indenture  dated  the  ton^  in  nrkjkirg, 
eighth  of  OHober  1663,  made  between  him  of  the  one  part  and  in  lieu  of  the 
Bir  WlHtarn  Cayky,  Knig/jt  and  A»r(?/irf,  anccftor  of  the  plaintififs,  P*«  "^  ^""^^ 
bf  the  other  part,  dcceafcd,  for  the  confidcrations  therein  mcnr  ^^^  ^  p^^ 
tioned,  grant  to  him  and  his  heirs  for  ev(;r,  all  the  tithes  of  corn,  irid^t  Farm  n 
grain,    hay,    and    other    tithes    whatfoever,    ariflng     within  lies  within  th« 
JFowbriJge,    TronfdaUj   and  Darcombe^   in    the  faid    parifh   of  Cai^JpariOi. 
Brompiofif  and  all  the  tithes  of  wool  and  lambs  ariiing  in  the 
laid  pariih,  and  alfo  within  Sawden  in  the  faid  parifh,  to « hold 
the  fame  to  and  to  the  ufe  of  the  faid  Sir  William  Cayley,  his 
heirs  and  afligns,  for  ever  ;  that  at  the  time  of  fuch  ^eafe,  all 
the  faid  tithes  and  pren^ifes  were  in  the  poileiHon  or  occu- 
pation of  the  faid  Sir  ff^illiam  CayUy,  his  undertenants  or  aiSgns  ; 
that  by  virtue  of  the  faid  indenture,  the  faid  Sir  JVilliatn  Cayley 
became  entitled  to  have  and  receive  all  the    tithes  thereby 
granted  him  in  hind  ;  that  the  plaintiff,  by,  through,  Or  under 
him  was,  and  ever  iince  the  twentieth  day  oi  Auguji  1764  had 
been,  as  tenant  in  fee  fimple,  fee  tail,  or  fome  other  good 
eftate  of  inheritancej  well  entitled  to  have  and  receive  to  his 
bwn  ufe  all  the  faid  tithes  arifing  within  Fowbridge  aforefaid,  in 
the  faid  parifh,  and  parcel  of  the  faid  reAory  impropriate,  and  td 
take  the  fame  in  kind  \  that  the  defendant  for  feveral  years  laft 
paft  had  been,  and  then  was,  tenant  and  occupier  of  a  very  large 
farm  within  Fovfbridgif  confifting  of  arable,  meadow^  paflure» 
and  other  land  ;  that  iince  Mieboitmas  Day  1772^  he  had  ufed 
the  faid  farm,  and  had  had  thereon  corn,  grain,  clover,  grafs 
feedsj  hay,  horfes,   mai'cs,  colts,  cows,  talves,  iheep.  lambs^ 
poultry,  and  the  other  titheable  matters  ftated  in  the  blll^  th^ 
lithes  of  which  he  had  refufed  to  pay. 

The  dcfehdaftt  faid,  that  fyilUatrt  Beihelt  v^as  feifed  6f  the 
taanof  oi*  capital  mefluage  of  Fotvbridge,  otherwife  Fowlbridgei 
tind  of  all  the  houfes,  buildings,  lands,  and  hefedicamentsi 
thereto  belongitigj  for  and  during  three  lite^.  Under  a  leafd 
granted  to  him  by  the  Archbijhop  of  Tork,  at  tv^cnty  pounds 
a-year  ;  Ihat  he,  the  defendant,  dn  the  thirtieth  of  Oflobtr  1772, 
contrafted  and  agreed  ^lihfPllliam  Bethetl  for  the  purchafe  of  one 
moiety  of  the  manot  and  the  intirety  of  fuch  part  of  the  capital 
liieffltages,  buildings,  la^ ds,  gi'ounds,  and  hereditaments  as  were 
then  in  the  occupation  of  his,  the  defendant^  mother  5  that 
Vincent  Selkr  contrafted  for  the  other  half,  as  by  indentures  of 
Itafe  md  releafe  dated  the  fixth  and  feventh  of  April  1773  y 

B  ^  ftated 
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Caist     *  ftated  in  the  anfwer,  would  more  fully  appear  j  that  ever  finee 
ag^fl        1^1^  fj^jj  purchafei  he  had  been,  and  then  was,  feifed  of  and 
LtiAMMm.  ^^jj  ^n^jjigj  j^  Qjjg  undivided  moiety  of  the  manor  or  reputed 
manor  of  Fowhridgey  and  the  intirety  of  fuch  parts  of  the 
iaid  capital  meiTuage,    buildings,  lands,  hereditaments,    and 
premifes,  as  were  thereby  conveyed  to  him  ;  that  fiich  efiate 
,  fo  purchafed  and  conveyed  tp  him  confifted,  bcfides  the  un- 
divided moiety  of  the  manor,  of  a  dwelling-houfe,  barn,  and 
divers  clofes  of  land  in  the  anfwer  mentioned  ;  that  part  of  the 
faid  clofes  and  grounds  lay  within  the  faid  parifh  of  Brompton  \ 
that  the  remaining  part  thereof  lay  in  the  parifh  of  Ebherjton  \ 
that  he  could  not  tell  the  feveral  quantities  of  the  faid  eftate 
which  lay  in  the  faid  parifhes  refpeftively  ;  that  the  yearly  funv 
of  five  pounds,  and  no  more,  had  been  immemorially  payable 
by  the  occupier   of  the    particular  lands  before  mentioned| 
not  fituate  in  the  parifh  ofEbberJioftjXo  the  rcftoror  theimpro« 
,  priator.of  the  parifli  of  Brompton j  by  half-yearly  payments,  oti 

Lady  Day  and  Michaelmas  Day^  as  a  modus  in  lieu  of  all  tithes 
whatfoever,  both  great  and  fmall,  arifing  from  fuch  lands 
not  fituate  in  the  parifh  of  Ebberjion  and  every  or  any  part 
thereof  \  that  he  had,  ever  fince  Lady  Day  1 773,  held  the  farm 
and  lands  fb  purchafed  as  owner  thereof,  fubje^  to  a  moiety  of 
the archbifhop's  rent  of  twenty  pounds  a-year ;  that  he  had  ten- 
dered fuch  modtis  to  the  plainti if  every  half-year  fince  that  time, 
but  which  he  had  refufed  to  accept.  He  admitted,  that  on  the 
twelfth  of  November  1772,  the  plaintiff  had  given  notice  to 
his,  the  defendant's,  mother,  who  then  occupied  the  faid  farm, 
that  he  would  for  the  future  take  his  tithes  thereof  in  kind  ; 
that  he,  the  defendant,  was  foon  afterwards  informed  thereof  9 
but  thaty  admitting  him  to  be  entitled  to  tithes  in  kind,  the 
notice  was  not  regular.  He  alfo  admitted,  that  in  July  1773 
the  plaintiff  had  demanded  of  him  the  tithe  in  kind  of  his 
hay  arifing  on  hb  faid  farm  for  that  year ;  ^nd  that  ho  had 
reAifed  to  fet  it  out ;  and  he  infifted  on  fuch  modus  in  bar  to  the 
relief  prayed  by  the  bill* 

The  plaintiff  replied  ;  the  defendant  rejoined  $  and  witnefles 
^re  examined  on  both  fides ;  and  the  caufe  came  on  to  be 
heard  on  the  tenth  of  July  1776,  when  the  defendants  undertook 
to  admit  the  plaintiff^s  right  to  tithes  in  kind,  in  cafe  tithes  fhould 
appear  to  be  due,  and  to  infift  only  on  the  modus  in  lieu  thereof. 
The  caufe  was  accordingly  continued  in  the  paper  of  caufes,  and 
ordered  to  fland  over  until  Michaelmas  Term  \  the  d<;fendant  iii 
the  mean  time  to  be  at  liberty  to  take  one  or  both  of  his  anfwers 
off  THE  FILE,  as  he  fhould  be  advifed,  and  to  amend  the  fame, 
by  infifling,  that  the  lands  in  his  occupation  in .  the  parilh  of 
'  Brompton  were,  together  with  the  lands  in  the  oecopation  of 
Vincent  Seller^  mentioucd  in  the  anfwer  of  the  faid  Vinctn$ 
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Siffer  to  a  bill  filed  againft  him  by  the  plaintiff,  which  caufc*      Caiit 
vas  likcwiTe  (landing  in  the  paper  for  hearmg,  fubjed  to,  one  ^   '^^ 
entire  yearly  modus  of  ten  pounds,  payable  as  in  the  faid  de-  * 

fe'ndant's  anfwers  in  this  caufc,  or  one  of  them,  is  mentioned^ 
with  refpedt.to  z.modt4s  of  five  pounds  fet  up  by  the  faid  anfwers^ 
or  one  of  them,  in  lieu  of  tithes  claimed  by  the  plaintiff,  and 
by  ilrlking  out  and  waiving  the  modus  of  five  pounds  infilled 
CO  by  the  faid  anfwers  or  one  of  them  ^  the  faid  anfwers  to  be 
amended  in  the  ii^veral  particulars  aforefaid,  and  filed  forth- 
with ;  the  defendant  fhould  pay  to  the  plaintiff  five  pounds,  the 
coils  of  the  day. 

The  defendant,  in  purfuanceof  thefaid  order,  paid  fuch  cofts^ 
and  amended  his  anfwers  in  the  aforefaid  particulars  ;  and  the 
caufe  came  on*  to  be  heard  the  third  of  February  1777  ;  and 
upon  hearing  counfel  on  both  fides )  and  on  debate  of  the 
matter ; 

The  Court  ordered  a  trial  at  law  upon  the  following  Iflbe : 
.f<  Whether,  from  the  time  whereof  the  memory  of  man  is  not 
<*  to  the  contrary,  the  yearly  fum  of  ten  pounds  has  been  paid, 
<^  and  hath  been  lawfully  and  of  right  due  and  payable  from  or 
•*  by  the  occupier  or  occupiers  for  the  time  being  of  a  certain 
<*  capital  mefluage,  called  Fowhrfdge^  otherwife  Fowlbriige^ 
^^  within  the  pariih  of  Brompton^  in  the  coimty  of  Torh^  and  all 
<*  the  houfes,  lands,  and  hereditaments. thereto  belongin^r,  now 
*<  in  the  occupation  of  the  faid  defendant  and  the  faid  Vincent 
•«  Seller 9  and  not  fituate  within  the  parifh  of  Ebherjlon^  to  the 
<*  reftor  or  impropriator  of  the  reftory  or  parifti  of  Brompton  for 
«<  the  time  being,  or  his  leffce  or  farmer,  by  equal  half-yearly 
<<  payments,  to  wit,  on  Lady  Dax  and  Michaelmas  Day,  old  ftilct 
«'.as  and  for  a  modus  in  lieu  and  full  fatisfadion  of  and  for  all 
•'  tithes  whatfocver, both  great  and  fmall,  arifing  on  or  from  fuch 
«*  lands  within  the  faid  manor  of  Foivbridgef  otherwife  Fowl* 
^*  bridge^  as  arc  not  fituate  within  the  faid  parifh  of  Ebberfton^  or 
•«  any  part  thereof."  The  defendant  in  equity  to  be  pfaintiff  at 
law  ;  the  aAion  to  be  tried  by  a  fpecial  jury  ;  the  judge  to  in- 
dorfe  any  fpecial  matter  \  and  coils  and  further  directions  re- 
ferved  until  after  trial. 

« 

The  ifiiie  was  accordingly  tried,  and  the  jury  found  a  verdiCl 
in  favour  of  the  modus* 

The  Court,  on  the  twcnty-fccond  of  June  177 8, accordingly 
ordered  the  bill  to  be  difmiffed  with  cods. 

The  bill  brought  by  Caley  againfl  Seller  was  alfo  difmiffed 
Vith  cofis,  / 

ScTNNER,  Chief  Baron. 
Etre,  Baron* 
HoTHAUfBarw. 
Perrtn,  Baron. 
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Hii.4>yTiiii    '  Stagey  azainft  Cremer. 

17.  Gto.  3.  d>      ^ 

-^^j  2ift  February  1777. 

Theieflfee,undcr  •X^HE  bill  ftatcd,  that  by  indenture  of  leafe  dated  the  twcnty-r 
^\^^^^H*f  ninth,  of  Auguft  1768,  made  between  the  governors  of  the 

l/ilte'reQoiTof  ?^"^^>  poffeffions,  revenues,  and  goods,  of  the"bofpital  of  KinQ 
South  Mittfier,  in  J  AMES,  foundcd  in  thc  charter-houfe,  in  the  county  oiAJtddUfeM^ 
J^AT.  claims  the  at  the  petition  and  only  cofts  and  charges  of  Thomas  Sutton^ 
com  tithes   of  Efq.  of  the  one  part,  and  the  plaintiff  of  the  other,  they  detnifed 

lUll  Fa!w'tZ  !^  ^*°?  ^^^  ^^^^  ^^^^^  ^'^^^^^  y^^^y  ^^fi^g  '^^  ^^'^^^  Minfter^ 
^he  titiica  of  hay  *^  ^^^  couHty  of  Ejfex,  belonging  to  the  reftoryof  5^-//A  Mmjler^ 
of  Broadwatd  whlch  then  or  then  late  were  in  thc  tenure  or  occupation  of 
farm.  Richard  Firebrane^  together  with  a  garden  and  piece  of  land,  and 

fuch  liberty  of  ingre(s  as  in  the  faid  indenture  was  mentioned, 
%o  hold  to  him  for  twenty-one  years,  at  one  hundred  and  fe?enty 
pounds  a-year,  as  in  the  faid  indenture  was  more  fully  mentioned  \ 
that  thc  faid  governors,  from  the  time  of  their  firft  incorporation, 
had  been,  and  ftill  were,  impropriators  of  the  re^Vory  of  South 
Mtnjl^r  and  thc  tithes  thereof  j  that  by  virtue  thereof,  thev  or 
their  leffees  had,  for  all  the  faid  time,  of  common  right  been 
entitled  to  have,  take,  and  receive,  all  and  iingular  the  tithes  of 
porn  and  grain  and  other  great  tithes  yearly  growing  therein  in 
Jcindv  that  the  defendant  Gilbert  Cremer^heforc  and  at  Michaelmas 
Day  T  768,  was  the  tenant  or  occupier  of  South  Mififter  HallFarm^ 
ponfifling  of  five  hundred  acres  of  arable  land  \  that  he  held  and 
enjoyed  the  fame  to  Michaelmas  Day  177O  ;  that  he  then 
furrcndered  up  the  poffefiion  thereof  to  the  defendant  John 
Cremer  his  fon,  \irho  ever  fincc  bad  been,  and  then  was, 
the  tenant  or  occupier  thereof  j  that  thc  defendants,  during  the 
faid  time,  had  yearly  ploughed  and  fowed  the  greater  part  of 
the  lands  belpnging  thereto  with  corn  and  grain,  clover  and 
^ther  grafs  feeds,  and  mowed  and  made  the  fame  into  hay,  and 
had  yearly  therefrom  crops  of  corn,  grain,  and  hay,  and  othee 
tithpable  matters,  which  they  had  carried  away,  without  fetting 
put  the  tithes  thereof  in  kind,  or  permitting  the  plaintiff  to  take 
and  receive  the  fame  as  he  ought  to  have  dpne  \  that  the  defendant 
Gilbert  Cremer^  ever  iince  Michaelmas  1768,  was  tenant  and 
pccupierof  jBroackuard  Farm ^  being  moAIy  meadow  land,  and 
had  regularly  mowed  yearly  feveral  loads  of  hay,  the  tithes 
whereof  he  had  refufed  to  pay.  The  bill  therefore  prayed  an 
account  of  the  faid  tithes  from  Michaelmas  Day  1768  tQ 
Michaelmas  Day  1 77 1  incluiive,  and  payment  thereof 

■ 

JX'ixe  ckfcndapt      The  defcjidant  admitted,  that  before  Michaelmas  176^  he  ^a^ 
i^y\<^^  S  t^P?*^^  or  occupier  of  South  Mitifter  Hall  Farm  i  that  he  enjoyed. 
4^1rm  was  \m  thefape  until  Michaelmas  1770;  that  he  then  furrcndered  ^he 

of  the  Dcmefrt  tntrdi  Cf  the  Manor  of  South  MinJIer  ;  that  ihc  manor  Was  parCCl  Of  (bc  pofleipiicms  of  tKe 

iTicniillcrv  of  Si^lnt  Bytb^  and  wai  therefore  tiihc  frcy. 

poffcffion 
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poflefflon  thereof  to  his  fon,  who  had  ever  fincc  been  the  occupier       Staciy 

thereof;  that  the  faid  farm  was  part  of  the  Demefne  Lands  of      ^1^«^ 

tbe  fnamr  of  South  Minfler  ;  that  the  fame  were  formerly  part  of      C»*M««t 

the  poflemons  of  the  monaftery  of  Saint  Byth^  in  the  county  of 

E£ex  ;  that  the  faid  reftory  impropriate  belonged  to  the  faid 

monaftery  \  that  the  farm  was  at  the  time  of  the  diflblution  of 

the  monaftery,  and  then  for  time  immemorial  had  been  held 

freed   and  difcharged  from  the  payment  of  great  tithes,  by 

prefcription  or  otherwife;  and  that  by  the  ftatute  31.  Hen.  8. 

the  fame  was,  and  ever  fince  had  been,  fo  exempted  and  dif« 

charged  \  that  the  faid  manor,  farm,  and  premifcs  were>  by 

letters,  patent  dated  the  (ixteenthof  ^/>n7,  in  the  fourth  year  of 

Edward  the  Sixth,  granted  to  Thomas  Dercj  \  that  the  fame 

afterwards   came   to  Thomas  Lord   Dercy  5     that    Lord  Dercy 

fold  and  conveyed  the  fame  to  Thomas  Sutton,  founder  of  thb 

CHARTER  HOUSE,  by  licence  dated  the  third  of  May^  in   the 

twenty-feventh  year  of  ^ueen  Eiizabeth  ;  that  Henry  the  Eighth^ 

in  the  year  1539,  granted  th«  redlory  of  South  Minjler^  and  the 

advowfon  of  the  vicarage  of  the  faid  pariih,  to  Sir  Richard  Rich,^ 

which  afterwards  defcendcd  and  came  to  his  fon  Richard  Lord 

Rich\  that  Lord  Rich,  on  the  Cccond  of  Septemter  1575,  conn 

veyed  the  fame  to  Heron  and  Jlbany^  from  whom  the  fame 

afterwards  came  to  or  was  vefted  in  W.  Wifeman,  who  conveyed 

the  faid  reftory  or  parfonage  and  advowfon  to  the  faid  Thomas 

Sutton  \  that  if  any  tithes  in  kind,  or  compoiitlon  in  lieu  thereof,^ 

for  any  the  tiibeable  matters  arifing  upon  the  faid  farm,  had 

ever  been  rendered  or  paid  by  any  occupier  or  occupiers  thereof, 

the  fame  were  fo  rendered  and  paid  through  the  ignorance  ot 

fuch  occupier  not  knowing  that  the  faid  farm  was  (o  exempted 

or  difcharged  therefrom.    He  faid,  he  never  had  in  his  cuftody 

or  power  any  entry  or  memorandum  of  any  payment  of  great 

tithes  arifing  on  the  faid  farm,  or  compoiition  in  lieu  thereof  | 

that  the  plaintifi^at  the  time  he  bid  for  a  leafe  for  the  faid  tithes, 

apprehended  there  was  a  modus  of  twenty  pounds  yearly  paid  for 

.the  great  tithes  of  the  faid  farm ;  and  that  after  and  before  he- 

obtamed  fuch  leafe^  on  being  informed  that  there  was  only  a. 

mfltfftAf  of  ten  pounds,  ten  {hillings  a-year  payable  in  lieu  thereof^^ 

he  thereupon  got  an  abatement  of  ten  pounds  a^year  in  the  rent 

he  had  firft  ottered  to  give  for  the  fame ;  that  at  the  time  the. 

leaib  before«mentioned  was  granted  to  the  plaintiff,  h^  appre-*. 

hended  that  fuch  modus  of  ten  guineas  was  payable  in  lieu  of  tl^e 

great  tithes  ariiing  on  the  faid  farm  ;  but  had  fince  found,  that 

no  m/idus  whatever  was  payable  in  lieu  of  the  faid  tithes,  bu^ 

that  the  faid  farm  was  exempted  and  difchatged  therefrom. 

He  admitted,  that  iince  Michaelmas  1768  he  had  alfa  been  tenant  l;latftlllaaWo^ 

or  occupier  of  Broadward  Farm,  containing  five  hundved  acres  4o«-  «-7«r  iwas 

of  meadow  l^nd  ;  and  that  the  fame  had  yearly  produced  large  ^/a'^of^VJJI 

^U9nUtl€9  pf  hay  \  but  he  infifted^  that  a  mdus  of  forty  {hillings  Minfier,  in  T  « 

^  tbe  tithe  hsj  of  Broadvierd  farm  S 

B4  h^ 
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T»t  DvKi  or  refpeAively,  from  time  whd^of  the  memory  of  man  was  not  td 
*'''^"*  the  contrary^  conftantly  paid  tithes  in  kind  for  them  to  the 
Baaxm.  owners  of  the  reAory.  The  bill  alfo  charged,  that  there 
was  not  any  modus  payable  in  lieu  of  tithes,  and  prated,  that 
the  right  of  tbi  Duki  of  Rutland  to  the  faid  tithes  and  tttheable 
matters  might  be  eftablUhed  \  and  an  account  for  the  iingle  value 
of  the  tithes  decreed. 

ftyt  ItJuiTth^'  '^^  defendants  faid,  that  they  were  owners  of  the  inheri- 
vetenantflnfM  tance  of  all  the  lands  in  their  (everal  occupations  within  the 
ofthtbiidi  they  faid  Te&orj  ;  that  they  had  belonged  to  the  Abbey  ofRwalx^  in 
occup7,aiKi  thftt  the  county  of  Torh  \  that  the  faid  abbey  came  to  the  crown  by 
vhK^wi  ^^'^^  ^^  ^^^  ^^^«  ^^  the  3 1.  Hen.  «. ;  that  the  abbey  vm  aa 
«f  thepoAcAcMit  ancient  abbey  from  time  beyond  memory  ;  that  the  lands  and 
oftheoiooaftcry  tenements  belongingthereto  were  in  the  pofleffion  of  the  abbot 
•'  **««^j  we  before  and  at  the  diflblution  -,  that  the  abbot  held  the  fame  dif- 
otiicfrrc.  charged  from  the  payment  of  all  tithes  whatibever,  when  they 

were  in  his  own  hands,  and  were  not  let  to  tenants  \  that  the 
abbey  had  been  founded  before  the  Cowkil  of  Lateran  \  that  the 
convent  thereof  were  of  the  order  of  the  CiJUrtiam ;  that  by 
virtuethereof  the  faid  lands  were  difcharged  firom  the  payment 
of  all  tithes  or  other  ecdefiaftlcal  dues  |  that  the  abbey  did,  by 
furrender,  in  the  thirty-firft  year  of  Henry  the  Eighth^  become 
vefted  in  the  faid  king,  bis  heirs,  and  fucceflbrs,  difcharged  of 
all  tithes  or  other  ecclefiaftical  dues,  in  like  manner  as  when 
the  fame  belonged  to  the  faid  abbey;  th%t  Henry  the  Eighth^  by 
•  letters  patent,  made  in  the  thirty-third  year  of  his  reign,  granted 
to  the  then  Earl  of  Rut/and,  in  fee  amonft  other  things,  the 
manors  of  Helmjley^  being  part  of  the  pofleffionsof  the  late  diA 
fcrived  Abbey  ofKivalx  \  that  all  the  faid  lands  fo  occupied  by 
them  were  part  of  the  faid  diflblved  abbey  fo  granted  to  the 
faid  Earl  of  Rutland  s  and  that  by  feveral  conveyances  thereof 
the  fame  were  then  become  vefted  in  them,  and  being  in  the 
hands  and  occupation  of  the  owners  thereof,  were  exempted 
from  tithes.  They  denied,  that  the  faid  lands  had  been  granted 
to  the  abbey  fubfequent  to  the  Council  of  Lateran. 

^lecaiilc  The  plaintiff  replied  I  the  defendants  rejoined;  and  witneflea 

were  examined  on  the  part  of  the  plaintiff  only;  and  upoa. 
hearing  counfel  on  both  iides  %  and  reading  the  feveral  proofs 
taken  in  the  caufe ; 

Tttfatt  in  Jdnd      Ths  Court  ordered  the  DukiofRutland^s  righl  to  the  tithes 
**■*"**  in  queftion  to  be  eftabliflied  \  and  the  defendants  to  account  for 

all  tithes  demanded  by  the  bill|  with  co(b« 

Smtthe,  Chief  Harwi. 
Etrb,  Baron. 
HoTHAM,  Baron. 
Perryn,  Baron. 

FADOt 


t>URtNG  THE  HEtGK  0^  &EdRGE  THE  tHtkO.  x^ 

« 

Paddy  againfi  Dxcksok^  Tttw,  ti«m, 

^npH£Ticarof£flV/>j[^iM|  in  the  county  of  ^rif  claim  the  ticv    of 

'*'    tithes  thereto  belongingt  and  alfo  all  the  tithes,  both  great  KtiMKgtm,     in 
•«nd  fmall  ariliDg  upoif  ytrmmd  CU/ty  in  the  iaid  parifli ;  andftatc()>  l^^J^  *:^*'**' 
that  there  were  in  the  pajrifh  the  townfhips  of  KemHgt$n^  Beal^  ^^ihT^^iixZ 
EdghoTQugh^  and  WhitUj  s  that  to  the  faid  townfhips  there  always  kind ;  Uie  grtac 
liad  and  then  belonged  very  extenCve  open  common  fields;  that  »nA  finaU  tiih.i 
in  the  Faid  icommoh  fields  thcf  e  had  been  yearly  for  twenty  years  of -'^^•'C.'**; 
paft  four  hundred  acres  or  more  fown  with  turnips,  the  crops  tunifpf«fownif 
Vhereof  had  been  tatten  by  tlie  occupiers  of  fuCh  lands  ;  that  the  the     common 
defendants  bad  before,  and  ii\  the  year  1770,  occupied  houfes  Aekborthctown. 
and  lands  in  the  pari(h,  and  had  for  three  years  paft  grown  ^^  oiKe/Hng. 
turnips   thereon  ^,  thiit  they  had  alfo  kept,  fed, '  and  depaC  'H^J^f*  ^'*^ 
tared  thereon   a  number  o^  barrita  and  unpro£table  cattle  9  ^uui^^  abd  the 
that  all  the  turnips  or  the  greater  part  thereof  had  been  in  each  tithei of  feedtns 
7car  fold  by  the  defendants  ;  that  other  parts  had  beeH  drawn  ***P  ^^  *»''- 
and  fold  \  that  «ther  parts  had  been  fed  and  depaAured  by  the  ^  **"^  ^^*^" 
cattle  and  iheep  of  other  perfons  taken  in  by  the  defendants  se«  anotte- 
fbr  hire  ;  that  other  parts  thereof  had  been  fed  and  depa/lured  caafe,  Eafttrjo. 
by  the  other  cattle  and  (heep  of  the  defendants,  and  afterwards  ^^^^  3« 
ibld«     The  bill  therefore  prayed  an  account  of  xhtJingU  value  of 
the  tithes  of  turnips  and  of  agiftment  (a),  except  from  the  de« 
fendants  William  Dickfin  and  U^iUiam  Bever  before  Michael- 
mas Day  \ztt^  they  having  paid  the  plaintiff  the  fame  to  that 
time,  and  payment  of  what  fliouJd  appear  due  thereOn* 

The  defendants  admitted,  that  the  plaintiflT  was  entitled  tO  TKe  defendants 
the  tkhes  of  turnips,  agi(lment,  and  other  fmall  tithes  in  kind,  tdaJk  that  the 
except  where  any  modus  was  payable  in  lieu  thereof,  and  alio  **^"  enti:)ed 
except  from  the  lands  in  jBm/ called  Board  Lands,  the  great  and  2J*  ^tSl*of 
imall  tithes  of  which  belonged  to  Samuel  Cnmpton,  out  ef  ArmrUd  c/^; 
which  the  plaintiiSf  received  the  ufual  modufes  and  cullomary  pay^-  andtothecimet 
ments  for  cows,  calves,  foals,  and  bees  only.  Tliey  alfo  ad-  ©'twniipa^afirt. 
mitied,  that  he  was  entitled  to  all  the  tithes  yearly  ariiing  from  SSI^thJ^t^lSn 
Armrdd  Cleft.  They  alio  admitted,  that  within  the  faid  pariih  cept  in  tboT* 
there  were  the  fevoral  townfhips  or  hamlets  of  Kil/iftgUn,  Biol,  lands  in  the 
EJghorougb,  and  Whitley  j*  that  within  the  fame  there  were  wwnAipofJfc./ 
many  eztenfive  open  common  fields,  wherein  turnips  had  been  ^^,^^^^^ 
fowed  yearly,  to  wit,  in  the  common  open  fields  of  Killitigtou  and  cepc  for  thofe 
Beat  about  twenty  years  tail  paft,  and  of  £dgebor$ugh  about  things  for  which 
^hirty  years,  amounting  ui  the  whole  to  three  hundred  and  fix*  mMxvK^^-^ 
fy-fix  acres;  that  the  price  or  value  of  an  acre  of  fuch  tur-  * 
nips  there  to  be  fold,  one  with  another,  was  worth  about  one 
pound,  ten  fhiliings;  and  that    the  crops  thereof  had  been 

(«)  Set  {he  cafe  of  Almond  «.  Trinity  CftUege^  vol.  s.  page  443* 

C  z  taken 


^<^  DECREES  IN  TITHE  CAUSES 

^t^aJa  *^^"  ^^^y  ^^  ^"^^  occupiers  of  the  lands.  They  alfo  admittcrf^ 
D^/xtoN.  ^^^'  *^^y  ^^^  ^^^^  ^"^^  occupied  for  fcveral  years  paft  hoofcs 
and  lands  in  the  paniih,  and  had  growing  oh  tha  lands  turnipsj 
which  they  depaftured  each  year  with  cattle  or  iheep  ;  that 
they  had  alfo  kept  and  depaftured  fome  but  not  many  barren 
and  unprofitable  cattle  ;  and  they  fet  up  the  modufes  aftcr-mcn* 
tioned,  in  lieu  of  all  tithes  of  herbage  of  depafturage  of  (beep 
and  lambs  from  time  to  time  kept,  fed,  and  depaftured  in  the 
parifh. 

The  defendants  IV.  Diclfon  and  W.  Bever  faid^  that  they 
iiad  paid  the  plaintiff  all  that  was  due  to  him  from  them  in  lieu 
6f  fuch  tithes  of  herbage  or  depafturage  in  each  year,according  to 
the  faid  ancient  ufage  >  and  that  the  plainti£f  had  accepted  the 
fame  accordingly* 

^""^•'^"^S  r^  ^^^  defendant  Richard  Dick/on  faid,  that  be  was  ready,  and 
andTartTcuiariy  V  ^^^  anfwer  offered  to  pay  the  plaintiff  what  was  due  to  him. 
Id.  a- head  for  in  licu  of  the  tithes  of  herbage  and  depafturage  for  i77i>  puf- 
aJi  (hecp  bought  fuant  to  fuch  moJufes,  but  that  he  had  refufed  to  accept  the 
bcfort  the  thir-  fame,  THAT  IS  TO  SAT  for  oblations  or  Eajier  offerings,  each 
uemho:FcSrua-  p^j-fon  above  the  age  of  fixteen  years,  .being  an  inhabitant,  had 

r/in  every  year,  f  ^,  o  r        ^  ^        e  e  ^     \ 

and  fold  before  been  ufed  to  pay  twopence ;  for  the  wages  of  fervants,  two- 
thc  flicaringday,  pcnce  for  every  pound  of  fuch  wages,  by  the  matter  ;  for  each 
in  lieu  of  the  meffuage,  ahd  the  tithes  of  any  garden  or  gardens  thereto  belongs 
fitbe  heibagcand  j^^^  fourpcnce  halfpenny  ;  for  each  cottage  and  the  tithes  of  anv 
jhcep  J  garden  or  gardens  thereto  belongmg,  twopence  hanpenny  \   tor 

the  tithe  of  geefe,  every  tenth  geoTe  at  Michaelmas ^  or  one  penny 
for  each  goofe  under  ten,  and  fo  in  proportion  for  any  number 
.  above  ten  j.  for  pigs,  every  tenth  pig  ;  for  orchards,  the  tithe  of 
fruit  in  kind  j  for  each  fwarm  of  bees,  one  penny  \  for  one  fowl^ 
one  penny  ;  and  the  fame  fum  for  each  foal,. foaled  in  the  fame 
Tear ;  for  a  mileh  cow  and  calf,  three  halfpence,  in  licu  of  the 
%.  ,.  tithes  of  milk  and  calves;  for  a  cow  that  does  not  calve  within 
a  year,  called  a  ftripped  milch  cot^,  one  penny  \  for  wool,  every 
tenth  fleece,  the  owner  taking  two 'fleeces  and  the  tithing-man 
one  out  of  the  remaining  eight ;  for  lambs,  every  tenth  lamb  ; 
for  fheep  bought  before  the  thirteenth  of  February  and  dipped 
before  they  were  fold  the  full  tithes  of  wool,  and  for  fheep 
bought  before  the  thirteenth  of  February^  and  fold  after- that 
time  before  clipped,  one  penny  for  each  fheep,  as  a  modus  or 
ancient  cuftomary  payment  for  the  tithes  of  herbage  or  depaf^ 
tiirage  thereof ;  for  ewes  and  lambs  in  cafe,  they  were  fold  before 
clipped,  one  penny  for  each  ewe,  and  threepence  for  each  lamb^ 
as  a  modus  or  cuftomary  payment  for  the  tithes  of  fuch  herbage 
or  depafturage, 

and  infift  that  Thcdefeudants  fet  forth  the  number  ofacrcsofturnipsthey  had 
!!i'*a'JI'u.cd^^  fold  in  each  year  to  ditierent  perfons  5  the  price  for  which  they 
tJrnipsaift!t:;e-  had  fold  the  fame  ^  the  quantities  which  were  fed  witli  milcb 

abI^accoidin<;  10  €OW^ 

'n:;dui,    and  not 


DURING  THE  -REIGN  OF,  QEORGE  THE  THIRD.  j^i 

<5»ws,  beads,  and  fliecpi  the  quantities  that  had  been  eaten  by       Paddt 
their  own  fliecp  and  cattle  5  and  they  infilled,*  that  the  turnips      jJ^^-^ 
that  had  been  eaten  by  their  own  fheep  or  lambs  were  not  tithe- 
able  in  kind^  but  that  the  aforefaid  modufes  were  payable  in  lieu 
thereof,  and  ought  iq  be  accepted  by  the  plaintiff  in  fatisfa^ion 
of  fuch  herbage  or  depafturage,  whether  they  be  depaftiired  on 
turnips  or  other  pafturage.     They  further  faid,  that  none'  of  the  whether  the  tur<- 
turnips  which  had  crown  in  their  grounds  within  the  faid  parifh,  "^j**  ^*"    ^ 

J  1:         i-  1 J  f       1  1      1*  1        °  1  1  r  '^^i*'*    on     the 

ana  l)ecn  lold  by  them,  had  been  drawn  or  taken  out  for  any  groundor  drawn 
other  purpofe  than  to  be  eaten  by  cattle  or  fheep  as  aforefaid  ;  and  afterwards 
nor  had  they  been  fed  or  depaftured  by  the  cattle  or  fheep  of  K'^«n   ^o    U*? 
any  other  perfon  taken  in  for  hire,  or  by  any  cattle  or  fheep  of  ^"*^*  . 
defendants  there  fed  for  fale,  and  afterwards  fold  therefrom, 
other  than  as  aforefaid. 

The  plaintiff  replied  ;  the  defendants  rejoihied ;    and  wit-  T^  f*"^ 
nefles  were  examined  on  each  fides ;  and  upon  hearing  counfel;      ^  * 
and  reading  the  anfwers  ;  and  the  feveral  proofs  taken  in  the 
paufe }  and  on  full  debate  \ 

The  Court  ordered  the  deputy  remembrancer  to  take  an  The  tithes  of 
account  of  the  tithes  of  all  the  turnips  drawn  by  the  defend-  '^^f*  lumips 
ants  rcfpeftively,  and  eaten  by  the  barren  and  unprofitable  J^glJJn  and  eaten 
cattle  kept,  fed,  and  depaftured  by  them  on  the  faid  lands  oc-  by  barren  caiUc 
cupied  within  the  faid  pariQi  of  Kellingion^  during  the  time  de-  decreed. 
manded  by  the  bill,  except  fheep  \  and  also  an  account  of  the  The«M/«f  of  id. 
tithes  of  agiftment  and  depafturage  of  all  the  fheep  bought  in  by  in  lieo  of  the 
the  faid  defendants  refpeftively,  before  the  thirteenth  diy  of  *«h«  pafture  of 
February  in  each  of  the   faid  three   years,  and  fold  out  by  ?  ^??  ^^""^"^ 

■  ^r  t        n         -  1  r  -V  m  and  fold  as  a - 

them  before  the  fheanng  thereof;   and  also  ^n  account  of  forcfaid  decreed. 
what  was  due  for  the  agiftment  and  depafturage  of  all  fheep  xhc  tithe  of  q- 
by  them  kept,  fed,  or  depaftured  on  their  lands  and  grounds  ther  flieep  de« 
during  the  time  aforefaid,  except  thofe  bought  in  and  fold  out  creed  In  kin4, 
as  aforefaid,  according  to  the  modus  of  one  penny,  in  the  an- 
fwer  mentioned,  in  lieu  of  fuch  tithes  of  agiftment  and  de- 
pafhiragei  cofts  and  ftirther  direAioni  to  be  referved  till  after  the 

report, 

Smtthe,  Chief  Baron. 
Etre,  Baron. 
HoTHAM,  Baron^ 
Perrtn,  Baron^ 

Tx  •    n    A  MlCR.    TziMa 

Daubeney  agamfi  Applin,  ^8.  Co.  j. 

'     •  Dorfetfiirtj  l^tb  November  1 777. 

•THE  Tt&OT  of  Ibberton^  in  the  county  of  i>0fy?i,  claimed  the  The  reflor  of 

-^    great  and  fmall  tithes  which  had  arifen  therein,  fince  he  H>/><r$9H,  in  Dor. 

\)cc^p  incumbent,  in  the  month  of  j^i  1775,  and  infifted,  f^hesof^miH& 

voo],  larobsy  and  agiftment  of  A^eep  in  kind  and  dates  that  hie  i&  e^utled  m 


2%  DECREES  IN  TITHE  CAUSES 

PAVBf  iisr  that  he  was  entitled  %o  every  tenth  fleece  of  wool  (hearcd  in  tliet 
Ap/r  '^  parifli  from  all  iheep  kept  thereon  notwithftanding  they  might 
the  tench  fleece  ^^^^^  ^^^  ^^P^  P^^^  ^^  ^^<  7^^^  ^"  another  parifh;  that  he  was 
of  til  Iheep  s^lfo  entitled  to  an  agiflincx^t  tithe  of  all  (heep  kept  in  Mer-^ 
vu  .gh  fed  part  fofi  after  (hearing  time,  and  removed  from  thence  and  fold 
noih!  ^^^^  ?'  ^^  otherwifc  difpofed  of  before  the  next  (hearing  time,  and  not 
w  tsiftnwit  ^i^^^  (hearcd  in  the  faid  parifli  \  tliat  he  was  not  obliged  to  take 
•i:h(r9f  j^  (heep  bis  tithe  Iambs  till  they  were  weaned  at  the  time  when  the  occu* 
Hcpaftuied  be.  pier  weahed his  nine  Iambs;  that  St,  Mark's  Day  was  too  early 
dT^"^  i**fl!""^  lambs  in  that  pari(h  to  live  witboqt  th«ir  dams ;  that  no  lambs 
j  '^"  ^^  ^^^^  ^^^^  ^^  ^^*^  pari(h  taken  from  their  dams  and  wet^ned  as 
the  tbic  iamb«.  ^^I?  ^  ^f.  MarVs  Day  ;  that  the  defendants  did  not  wean  the 
nor  on  Samt  Iambs  claimed  by  the  plaintiff  to  be  tithed,  until  after  Lammas  ^ 
4^'i  J>ajyhat  and  that  the  plaintiff  ought  to  have  fuch  tithe  lambs  fet  out  to 
w      wcanciL    y^^^  j^^  kind,  at  the  time  the  defendants  we^iaod  their  lambsj^  k^ 

to  be  paid  the  value  of  them  at  th^l  time. 

The  dcfendancs  The  defendants  denied,  that  the  plaintiff  was  entitled  to  mora 
deny,  that  the  than  a  nioiety  of  the  tithes  of  lambs  dropped  in  the  parifh 
Ptiinciffii  e^tl-  jjy  ^^^  f^j  fyQ^a  Michaelmas  to  L(id^  Day  in  another  parifli. 
tkdionKrethan      ^   ♦  *  ■    •  «     ^  ^  f    »     r  *   a  F  r       ^ 

a  moiety  of  the  ^  ^^  morc  than  a  moiety  OT  the  tithe  of  wool  fheared  from 
tithe  lambidfop.  (heep  fed  frOni  Micbaetmas  to  Lady  Day  in  another  pari(h ;  or 
▼>ed,  and  (heep  ^hat  fec  wa?  entitled  \o  f  he  tithe  of  barren  and  unproiitablo 
f?d  froiQ  JWj  cattle,  hpr(c5,  mares^  a^nd  cohs,  pr  to  the  thhc  of  wood,  fave 
P«T*  0  iS  *^  ^^^  coppice  wQod  ip  a  wood  in  the  pari(h  called  Park  Wiodj 
tu..e«  oi  wood  hsi%  tjhey  a(tfnitted)that  he  was  entitlfxi  to  the  tithes  of  calves,  of 
facepf  1^  ^«()|  9^U  mQcn  CQws  and  heifers  depa(ivTcd,  and  of  all  lambs  dropped 
^*Wl  by  ewes  that  had  not  bc^n  depaftured  out  of  the  pari(h  from  AR- 

fhoilmas  to  L^ii^  JD^j  ^  to  wool  (beared  in  thepari(h  from  (heep 
tlvit  bad  not  been  depailured  out  of  the  pari(h  from  Mifha^huu 
%o  Lady  Day  s  to  the  agiftmcnt  of  the  tithe  of  (heep  not  yielding 
wool  or  lambs  ;  and  to  the  tithes  of  calves,  lambs,  pigs,  and 
Woo^  ou^  of  pari  tFood^  but  to  no  other  wood  ariling  therein  ; 
fnd  they  fet  forth  an  account  of  the  qtiantitles  of  land  they  fe- 
derally occupied,  with  the  titheaWe  matters  which  had  arifen 
therefrom ;  and  they  fcverally  dif^inguiflied  the  nuniber  of  (heep 
fhey  had  kept  in  the  parifh,  during  the  whole  yc^ar^  and  the 
number  of  flieep  put  to  keeping  out  of  the  pariih  fron^  MichaeU 
to  wdy  5^  a  9101  l<0(Lady  Day  \  and  inilfleJ  on  a  tnodus  of  threepence  a  cow  \ 
*^fj^^ ^  and  ?pother  modus  of  twopence  a  heifer,  in  lieu  of  tithe  milk, 
tithe  m^ki  and  They  s^lfo  in(i(led,  that  by  cuftom  time  out  of  mind  m  the  pa- 
tSat  H  if  obliged  rifli*  the  re^or  was  obliged  to  take  and  receive  Ui:;  tithe  lambs  at 
hytiK  cgftimof  Old  Matk^s  Day  before  they  were  weaned  ;  that  the  former  wn* 
f  le  patiihtotakt  q^\^  obliged  to  w^n  his  own  nine  lambs ;  that  Old  Saint  Mark's- 

in  ^%  "5^  ^^y  ^*  ^^^  ^^^  ^^^  ^^^  ^^^^  ^^  ^^^  ^**^  P^"^  ^  ^*^  ^'^^* 
MarkU  Dm*  '     P^'  their  dams ;  ti^at  lambs  in  that  parifli  were  taken   from 

their  dams  ^nd  weaned  as  early  as  MarKs  D/iy^  Qld  Stile  :  an^ 

^hat  the  plaintiff's  predeceifors,   rectors   of  the  (aic|   parifli| 

wheu 


DURING  THE  REIGN  OF  GEORGE  THE  THIRIX  ^3 

when  they  took  the  tithes  of  lambs  hi  hind,  took  them  on  Old   ^^JJVJ'* 

MarVs  Dajy  according  tothe  cuftom  aforefatd ;  but  they  admitted,      iXtum% 

they  did  not  wean  their  own  lambs,  claimed  to  be  titheable  by 

the  plaintiff,  till  after  Lammas  Daj^  about  which  time  the  de* 

fendants  and  the  reft  of  the  parifhioners  of  the  pariik  weaned 

their  lambs,  but  they  faid  that  many  of  the  lambs  bred  in  the 

pariih  weaned  them^lves  before  that  time;  and  they  iniifted 

they  ought  not  to  fct  out  to  the  plaintiff  their  tithe  lambs 

in  kind,  at  the  time  they  weaned  their  refpeAive  lambs  and 

took  them  from  their  dams  ;  and  that  they  ought  not  to  account 

with  him  for  their  faid  tithe  lambs,  according  to  their  worth 

when  taken  from  their  dams  and  weaned,  or  otherwife  than  for 

what  they  would  have  been  worth,  had  they  been  taken  and 

weaned  at  Old  MarVs  Day  as  aforefaid. 

The  plaintiff  replied ;  the  defendant  rejoined  ;  and  witneffes  Tht  mta 
were  examined  on  the  defendant's  part ;  and  upon  hearing  ^^^'^ 
coanfel  for  both  fides ;  and  reading  the  depofitions  of  feveral 
witnefles ;    and  feveral  entries    from    a  book    belqnging    to 
CbarUs  JSaker,  clerk|  late  re£tor  of  the  pariih  ; 

The  Court  ordered  the  bill  to  be  difmiiled,  fo  far  as  the  The  biD,  ai  m 
fame  related  to  the  demand  for  the  tithes  of  wood,  withcofts,  to  tithe  wood,  diC* 
be  taxed  for  the  defendants.  ^  ^"^ 

The  Court  further  ordered  a  trial  at  law  upon  the  follow*  '^«»  **2!* 
ingiffues:  10117,  whrthcr 

First,  ^  Whether  there  is  not,  and  from  time  whereof  the  ^^  !••»«&* 
«  memory  of  man  is  not  to  the  contray,  hath  been  a  modus  or  ^^    *o^^» 
*<  cuftomary  payment  of  threepence  a  cow,  paid  and  paya^  r 

<*  ble  to  the  re£lor  of  the  pari(h  of  Ibberiim^  in  the  county 
<<  of  Dorfet^  for  the  time  being,  by  the  occupiers  of  lands 
«  within  the  faid  parilh,  on  the  feaft  of  Saint  Bartholo^ 
"  mew^  for  and  in  lieu  of  the  tithe  of  milk  of  their  refpefHve 
%^  cows  kept  by  them  within  the  faid  parifbf  or  the  titheable 
^  places  thereof.'* 

Secondly,  «  Whether  there  is,  and  from  time  whereof  the  ^J!*  fa"  ?«i  *  ' 
<<  memory  of  man  is  not  to  the  contrary,  hath  been  a  modus  ot  ^^  ^^^^ 
<<  cuftomary  payment  of  twopence  an  heifer,  >paid  and  payable  to 
<<  the  reAor  of  the  laid  for  the  time  being,  by  the  occupiers  of 
<'  lands  within  the  faid  parifh  on  the  feaft  of  Saint  Bt^rthoiomevf  in 
M  each  year,  for  and  in  lieu  of  the  tithe  milk  of  their  refpeAive 
<|  heifers  kept  by  them  within  the  faid  parifh  or  the  titheable 
«*  places  thereof/* 

The  defendants  in  equity  to  be  plaintifis  at  laW|  and  the 
Judge  to  indorfe  the  fpocial  matter  on  the  fo/ka^ 

C4  The 
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DAu»BN»r         The  Court  further  ordered  the  defendants  to  account  for. 
<*gs»^      '  the  feveral  other  titheable  matters  demanded  by  the  hiili  vitk 

ApPLIN.  n  ^  '  —1 

The  other  tiihes  CO"S. 
decreed     wi.h    colU.  , 

The  rcaor  re-      Tlie  plaintiff  waived  the  trial  of  the  iflues,  and  confented  to 

iffuVs"^  ^'^  ^^^  P^^  *^  defendants  their  cofts  occafioned  by  the  fetting  off  the 
*  itiodufes  ;  and  on  the  twelfth  of  February  1 77B,  it  was  referred 

ordered  to  aJ  ^^  *^^  deputy  remembrancer  to  take  an  account  of  what  was 
count  for  milk  due  to  the  plaintiff  from  the  defendants^  by  reafon  of  the  faid 
according  to  the  two  feveral  moduffs ;  and  that  he  ihoul4  include  the  account  of 
woduja.  the  faid  modufes. 

The  report  con-  The  deputy  made  his  report,  dated  the  thirteenth  of  Julf, 
firmed.  1778  ;  and  on  the  fifteenth  the  report  wasf  confirmed,  and 

%hc  defendants-  ordered  to  pay  the  money  reported  due,  with 

fubfe^uent  cofts* 

Skinner,  Chief  Baron. 
£tre.  Baron. 
HoTHAM,  Baron. 
p£R&TN,  BaroHjt 


^rcH.  TiiM,  BqSWORTH,   D.    D.   agatflfl  LiMBRICK. 

Gloucejierjhire^  I'jth  November  1777. 

The  rcaor  of  'IT HE  reftor  o{  Tortworthy  in  the  county  of  Gloucejierf  claimed 
7artwortb,  in  1  all  the  tithes  of  the  parifh,  as  well  great  as  fmall,  m  kind ; 
ctouccjicrprt,      ^jjj  ^2Xtd,  that  the  defendant  Limbrich  had  ever  fince  the  year 

claims  the  whfile  •   j  i       a      *         •  i  •  i    t     »     j   »  l 

of  themiik  milk.  ^  773  Occupied  lands  thercm,  on  which  he  had  kept  a  number 
ed  on  each  tenth  of  milch  COWS,  Which  h^d  yielded  milk;  that  the  defendant 
natural  day,  a»  CuUimorey  fince  the  year  1773,  had  occupied  lands  therein, 
in^*as"ff  ^"^°"^'  that  he  had  made  hay,  raifec'^  potatoes,  and  fed  milch'  cows,  which* 
ing,  in^^iieu^  of  ^^^  yielded  both  milk  and  calves  ;  but  that  neither  of  the  faid 
the  lithe  of  tie  defendants  had  fet  out  or  paid  the  tithes  thereof,  or  of  the 
mak  mflkcd  du-  other  titheable  matters  on  their  Ciid  lands  j  that  the  defendant 
r««g  the  whclc  Cw////7wr/ and  his  Wife  had  refided  in  thcpariih,  and  had  three. 
naturafdays."*^  children  above fixteen  years  of  age,  as  part  of  their  family;  for 
sen  whom  twopence  a-head  were  due  for  Eajier  jofferings*    The 

'  •  yn,8o5,  plaintiff  then  charced  that  he  was  entitled  to  the  whole  of  the 
milk  milked  on  each  tenth  natural  day,  as  well  ip  the  morning  a^ 
in  the  evening,  as  and  for  the  tithe  of  the  milk  of  the  cows  for 
the  whol&nine  preceding  natural  days,  and  infiAed|  that  if  the 
tithe  of  the  milk  of  the  whole  herd  of  cows  was  to  be  fet  out 
at  every  tenth  meal  of  milking  only,  the  owners  of  fuch  cows 
would  claim,  contrary  to  natural  juftice,  an  option  to  fet  out 
the  tithe  either  on  the  tenth  morning's  m'eal,  or  on  the  tenth 
evening's. meal,  as  he  pleafed,  and  then,  by  fetting  out  the 
itt^ih  evening's  milk  for  tithe^  would  greatly  injure  the  plaintiff 
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fn  receiving  his  full  tenth  of  the  milk;  for  that  by  the  ufual*    Boiw^ith- 

way  of  milkine  cows*  the  milk  of  each  cow  milkod  in  the     .   ^^"^^ 

•ftemoon  was  on  an  average  near  one  third  icfs  m   quantity 

ihan  the  milk  milked  from  the  fame  cows  in  the  morning  of  ^^^  ^^^   *^ 

the  fame  day  ;  that  the  law  gave  him,  as  reftor,  the  full  tenth  produce    much 

part  of  the  milk  milked,  but  that  by  receiving  an  eyening  meal,  leis  milk  in  ti^ 

as  and  forthe  tithej  he  would  receive  lefs  than  a  full  tenth  ^'^"\" J  *""**?«« 

pf  the  milk  of  fuch  cows  ;  and  that  the  true  and  only  way  for  a  ^^^|°^'"'^ 

peribn  entitled  to  the  tithes  of  milk  to  receive  a  full  tenth 

thereof^  wa$  that  the  meals  of  the  tenth  natural  day,  both  in  the 

morning  and  in  the  evening,  fhould  be  fet  out  for  the  tithe  of 

jbch  milk.    The  bill  then  further  charged,  that  whenever  the 

defendants  had  fet  out  the  tithe  of  any  milk  in  kind,  they  had.  ^*"'  the  defend- 

1  r^w^-  •!•  •  *nte  had  fet  out 

^Iways  fet  ft  out  m  an  evening  and  never  m  a  morning,  or  on  ^j,^  ^^^^   ^.^ 
the  tenth  natural  day  as  they  ought  to  have  done.    ThiC  bill  qf  an   evening 
Mo  charged,  that  the  time  when  the  milk  of  the  cows  that  have  and  never  of  a 
halved  (hall  firft  begin  to  be  titheabic  in  each  fuccecding  year,  ^oming ; 
18  or  ought  to  be  con^puted  from  the  time  when  the  firft  cow  «.,th.**.!!*  cf^ 
^ter  camng  m  any  new  year    is  brought    to  the  pail    and  to  be  titheabk. 
milked,  and  fo  of  every  cow  after  calving,  and  not  by  the  un«  when  brought  ca 
fair  praAice  of  milking  a  few  cows  which  are  in  eSe^  dry,  as  ^^**  f^  ^^ 
being  then  big  with  calf,  in  order  to  make  the  tithing  day  ^  ^"^^ 
throughout  the  year  to  fail  on  one  and  the  fame  natural  day 
fhroughout  the    parifli,  fuch  cows   being  never  milked   un- 
|c(s  for  fuch  an  unfair  purpofe.     The  plaintiff  further  charged,  thatcyen  the  e, 
that  the  evening's  meal,  which  they  had  pretended  to  fet  out,  ^*^/?,f*|,^  "J^^ 
had  been  confiderably  lefs  than  it  ought  to  have  been,  which  fet  out  was  con* 
had  been  occaiioned  by  the  unequal  fpace  of  time  of  milking  in  rideiabiyicMhan 
the  morning  and  evening  on  thofe  days  when  the  ti|he  had  been  '*  **"Sht  to  liav^ 
pretended  to  be  fet  out,  for  that  fuch  fpace  of  time  between  ^^^^* 
the  nM>ming  and  evening's  milking  was  always  longer  ou  the 
days  which  were  not  tithe  days,  than  on  thofe  days  which  were 
called  tithe  days,  whereby  a  coniidcrable  lefs  quantity  than  the 
'full  tenth  of  fuch  milk  had  been  fet  out  as  the  titlie  thereof, 
which  the  plaintiff  conceived  he  was  not  bound  to  accept.    The 
plaintiff  alfo*  faid,  that  the  defendants,  on  the  days  they  called 
i^thing  daySi  milked  their  cows  very  late   in  the  morning  and 
early  in  the  afternoon,  and  not  at  the  hours  when  they  milked 
their  cows  on  other  days  which  were  not  tithing  days,  by  which 
inodo  *  of  milking  on  tithing  days  the  plaintiff  was  greatly  in* 
jured.      He  atfo  fet  forth  the  many  unfair  practices  which  the 
defendant  CullirmrshdA  committed  refpeAing  tithe  hay,  potatoes, 
and  calves,  and  alfo,many  other  vexatious  frauds,  by  which 
the  defendants  had  deprived  him  of.  his  due  right  to  the  faid 
tithes.     He  faid,  that  being  deiirous  that  the  mode  of  tithing 
milk  fhould  be  fettled,  he  had  accepted  the  tithe  thereof  in 
the  manner    the  other  occupiers   of  land  ^n    the  pariih  had 
thought  fit  td  fet  it  out,  in  order  that  it  might  not  be  wafted  or 
^oiled^  pending  the  fuit^  and  hoped  that  as  it  was  for  the  mu- 
*   '        *  *  *  tual 
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^H^^  tual  benefit  of  all  parties,  it  would  not  prejudice  the  right 
Uu^cm.  ^^  fought  to  eftablifli.  The  bill  therefore  prayed,  that 
Ltmbrick  and  CMifnon  might  be  decreed  to  account  for  the 
JingU  value  oil  the  faid  tithes ;  and  that  Stock  might  be  or- 
dered to  open  the  gap  fo  that  the  plaintiff  might  be  enabled  to 
bring  home  his  faid  tithes  through  the  fame,  and  over  and  along 
the  three  fields  mentioned  in  the  bill. 

!!*•  ^^^^^      '^^  defendants  Limhriel  and  CulKmort  left  the  plaintiff  to 

iireMw*!keew«  pro^e  that  he  was  duly  prefcnted  to  thereftory  of  TortHvorth\ 

in  Um  parjih.      ^^^  f^^d,  that  they  occupied  in  the  faid  parifli,  and  alfo  io 

.  feveral  adjoining  pariOies^  lands  of  a  great  yearly  value ;  and 

that  they  had  kept  thereon  milch  cows,  which  had  yielded  con* 

fiderable  quantities  of  milk  therein^ 

Tht  defendant      The  defendant  CuOimort  hldf  that  in  July  j  771,  he  received 
a^.wicre    fayi,  notice  in  writing  from  the  plaintiffi  that  from  and  after  the 

2t^*Wm^uiT  ^^^^  ^*y  ^*"  -^f"^  *^^"  °^*'»  '^^  compofitkn  twtween  them  for 

t9  fet  out  his  tithes  fhould  ceafe  on  the  then  terms  ;  and  that  the  tithes  ftiould 

«itbeofmnk,frDin  be  taken  in  kind,  unlefs  he  would  make  fuch  recompence  for. 

and  after    the  them  as  the  plaintiff  fhould  approve ;  that  the  plaintiff  was  very 

told^^'**'"  exorbitant  in  his  demands;  that  he  therefore  gave  him  notice 

.   in  writing,  that  he  fhould  fet  out  the  tithe  of  milk  at  his  ufual 

milking  places  in  the  afternoon  of  the  tenth  of  Aprils  then  in- 

flant,  at  his  ufual  time  of  milking  in  the  afternoon )  that  the 

fame  would  in  like  manner  be  continued  to  be  fet  out  as  it 

that  on Uie  after-  fliould  become   due  5  that  he  accordingly,  in  the  evening  of 

^tt%}^k%  ****'  ^^y*  ^^'  ^^^  '^^  *^*^^^  °f  ^"*  ^^^^  ^^^".  milked,  being  the 
out  the  tenth  of  tenth  meal,  computing  the  fame  from  the  night  of  the  fifth  of 
Che  milk  thaehad  ^r//  1772,  making  the  morning's  meal  of  the  fixth  of  April  th^ 
btenniiiked,ma-  firft  mcal,  from  the  time  the  former  compofition  was  by  the 
S"*m^lk  ^^  plaintiff's  notice  to  ceafe ;  that  the  fame  was  the  regular  and 
fixthof^/ri/the  ufual  mode  of  fetting  out  the  tithe  of  milki  it  being  by  every 
6rft  meai.  tenth  mealj  and  not  of  all  the  milk  milked  on  the  tench  natural 
'  day;   and  that  having  fo  fet  out  his  tithe  milk  in  the  afternoon 

of  the  faid  tenth  of  Aprils  the  plaintiff  fent  for  and  took  away  thq 

fame. 

The  defendant  The  defendant  Limhrick  faid,  that  he  entered  on  his  faid 
imhrUk  fayi,  lands  in  Tortwortif  on  the  four  feveral  days  in  the  anfwer  men- 
vrln  driven^on  *'®"^^  >  ^^^^  ^**  ^o^*  ^^^^  brought  on  his  lands  in  the  evening 
his  lands  on  the  of  the  faid  fifth  of  May  1773  »  that  he  then  gave  the  plaintiff 
evening  of  the  notice  in  Writing  that  he  had  that  evening  brought  on  bis  lands 
fifthofA&;,tnd  m  Tori^uorti  ten  cows;  and  that  he  ftiould  fet  out  the  tithe 
^yu^hT'^  milk,  which  would  be  due  to  the  plaintiff  on  Mondav  the  tenth 
out'  the  tithe  of  May  in  Floodgate  Mead  \  that  be  ftiould  afterwards  continue 
inilk»asbehigthe  to  fet  out  the  faid  tithe  milk  as  ic  ftiould  become  due^  at 
tenth  meaj  after  the  ufual  milking  4>lace  ;  that  in  the  afternoon  of  that  day  he 

S  oJXiai^  ^^  ^^^  ^^  °^^  ^^  ^^  ^*^**  ^^^  ^^^  mUked,  as  and  for  thi; 
*  tith^i 


DURING  THK^REIGK  OF  GEORGE  THE  THIRIX  a? 

th1ie,the  fame  being  ifie  tenth  meal  of  milk  next  after  his  cows     Boiwoits 
bad  been  brought  into  the  faid  parifh.  ,   '^'^ 

^  J  '  LiMBtlCX. 

The  defendants    admitted,    that    Tortwortb   was    a   dairy  tiuit  thdSOdmcal 
parifli;  and  faid,  fhat  they  had,  both  in  the  years   1772  and  ^'^  «•  t^tm»g 
1773,  conftantly  ftt   out  the  tenth  meal  of  milk,  fuch  meal  **»'<»'/•> 
being  an  evening  muJ  only  ;  and  they  infifted,  that  the  tithe  of  chat  eiche  mine 
milk  ought  not  to  be  taken  in  the  morning  as  well  as  evening  of  ^t^^  not  to  bt 
the  tenth  natural  day,  bccaufcthen  the  halves  muft  on  that  day  mJw^"g|"^ 
go  without  milk  to  feed  them  ;  that  there  would  be  no  whey  to  ^  evMiai  |^* 
give  the  pigs,  which  in  dairy  farms  is  almoft  the  only  thing  to  jzive 
them  \  that  a  calf  at  ten  days  old  would  drink  more  milk  than 
one  cow  would  give ;  and  that  they  were  generally  kept  (even 
weeks  if  not  more,  for  the  butcher.    They  furtlier  faid,  thai  the  . 
rector  was  entitled  to  the  tithe  of  milk  as  long  as  the  cows  gave 
any;  that  it  was  ufunl  in  all  dairy  farms  to  milk  their  cows  as 
long  as  they  gave  any  milk,  all  the  year  round  \  that,  as  the 
reftor  was  entitled  to  every  tenth  meal,  they  had  duly  fet  out 
the  fame ;  and  that  fuch  milking  their  cows  all  the  year  round 
could  not  be  to  prejudice  the  plaintiff*,  becaufe  it  was  always  ufual 
fo  to  do,  and  the  cows  were  thereby  the  better;  that  fuch  milking 
vas  neceflary  alfo  on  account  of  the  cows  calving  at  different 
times  of  the  year,  thofe  which  calve  in  the  fummer  giving  milk 
all  the  winter,  and  in  large  dairy  farms  the  cows  calve  in  almoft 
every  month  in  the  year,  fo  that  if  cows  were  not  to  be  milked 
in  the  winter  they  muft  neceffarily  fuffer  great  lofs.  They  further 
faid,  that  at  the  ufual  time  after  the  calving,  when  each  cow  came 
to  the  pail,  they  had  regularly  on  the  next  tithing  milk  day  iet 
out  the  milk  of  fuch  cows  with  that  of  the  others  which  had 
been  before  in  milking,  which  was  giving  the  reftor  a  confider* 
able  advantage.    They  infifted,  that  the  legal  mode  of  tithing  that  the   \t%A 
milk  was  by  letting  out  every  tenth  meal  of  the  whole  herd,  "^t,"^/*"*"?. 

J  t_   '-     .      o  ,        •'    ,  1      r        t  ^    ?  OBt  tlie  tithe  of 

and  not  by  fettmg  out  the  tenth  meal  of  each  cow,  computed  miikwasby  fet. 

from  the  tiineof  its  iirft  coming  to  the  paiL    They  denied,  that  ting  out  vttry 

they  bad  pretended  that  the  plaintiff  w^s  entitled  to  the  tenth  tenthmeaioftiit 

evening's  meal  only,  and  no  other  for  his  tithe,  but  faid  that  ^*^*  **'^' 

he  was  entitled  to  the  tenth  meal,  whether  it  happened  to  be  in 

the  morning  or  evening ;  and  that  they  had  feverally  fet  out  on 

every  fifth  day  the  tenth  meal  of  their  whole  refpeAive  herds. 

They  alfo  denied,  that  in  order  to  prejudice  the  plaintiff^  they 

had  ufed  any  unfair  praftices  to  Icffcn  the  quantity  or  value  of 

his  tithes,  or  that  on  tithing  days  they  had  milked  later  in  the 

morning  and  fooner  in  the  evening  than  was  ufual  on  other  days  ; 

for  on  the  contrary  their  orders  to  their  fervants  always  were' 

to  ufe  no  unfair  dealings  whatever  to  prejudice  tbe  plaintiff^,  and 

then  ftated  the  particular  hours  in  the  morning  and  evening, 

in  the  feveral  various  feafons  of  the  year,  when  they  began  their 

feveral  ^d  refpefUve   milkings  s^s  fully   mentioned  in  their 

WfwcfS. 

1  The 
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BoswoiTH  The  defendant  CuUinwre  fct  forth  the  other  tithcaWc  matters 
agiunft        ^^^  things  he  had  on  his  faid  farms  and  lands,  and  fpoke  fully 

^  '     as  to  the  farm  occupied  by  the  defendant  Stocky  and  refpefting 

the  ivay  through  the  faid  farm,  which  the  plaintiff  faid  he  had 
a  right  to  take  his  tithes  through,  and  denied  the  plaintiff  had  a 
right  to  go  over  the  clofes  in  the  bill  mentioned* 

.  The  defendant  Stoch  denied  the  right  of  thp  plaintiff,  or  of 
any  other  perfpn  to  go  over  the  clofes  occupied  by  him.  He 
admitted,  that  he  did  caufe  the  gate  to  be  takon  dourn  and  the 
gap  hedged  up,  and  infifted,  that  he  was  juftified  in  fo  doings 
and  in  preventing  the  plaintiff  from  going  over  any  of  the  faid 
(lofes,  he  having  no  right  fo  to  do. 

The  plaintiff  replied  ;  the  defendant  rejoined ;  and  witniefies 
were  examined  on  both  fides  y  and  upon  hearing  coutifei  on 
the  twenty-fevcnth  day  of  June  laft  for  both  parties;  and  rfead- 
Ing  the  depofitions  of  feveral  witncffes  on  both  fides ;  and  heap- 
ing counftl  feveral  days ;  and  reading  the  notice  to  the  plaintifl^ 
|igncd  Jofepb  Limbrrck^  dated  the  fifth  of  May  1773  of  ten 
cows  to  DC  milked ;  and  hearing  the  plaintiff's  counfel  in  reply 
on  the  fccond  day  of  Ju/y  following ;  the  Court  ordered  the 
caufe  to  ftand  over  for  the  judgment  of  the  Court ;  and  the 
caufe  ftanding  in  the  paper  of  caufes  accordingly  ; 

Thebinasagamft       The  bill,  as  againft  Join  Stocky  was  difmiffed  with  cofts* 

CuUbmreordend  The  Court  Ordered  Jo/epb  CuUimore  to  account  for  the  tithe 
to  account  for  of  the  hay  demanded  by  the  bill. 

tithe  hay.  '  ' 

Ctiirimer€andiJm-  The  Court  alfo  ordered  Joffpb  CuUitmre  and  jofepb  LimbrUk 
fc''*it!^'o7"r  ^^  ^^^^^^^  *or  t^c  tithes  of  potatoes,  garden  fluff, -and  fruit, 
ut(^»,  *agiiil  ^^^  agiftment  of  barren  and  unprofitable  cattle,  and  for  Eafter 
'iiunt,fruit,  and  offerings,  without  cofts. 

AnVaI^o  fcr  The  Court,  with  refpeft  to  the  plaintiff's  claim  of  the  tithe 
|he  ternhmoin.  of  milk,  declared,  that  the  plaintiff  was  entitled  to  the  tenth 
m\  meal  of  morning's  meal  of  milk,  and  to  the  tenth  evening's  meal  of 
umh  cvenin*"'!  "^^^^»  ^"^  ordered  the  defendants  Jofeph  CuUimere  and  Jofepb 
meal  of  mSk.^ '  Ltmbrick  to  account  for  the  fame  accordingly,  during  the  time 

in  the  bill  mentioned^  and  pay  what  fhould  appear  due  onfuch 

account,  with  cofls. 

The  defendants  The  faid  defendants  appealed  to  the  housb  of  lords  againft 
appeal  to'  the  this  decree  refpefling. tithe  milk  j  and  the  appeal  was  heard  on 
houfc  of  lords  the  fecond  of  February  1779*  wheji  the  faid  appeal  was  difmiffed, 
cree"  as  to\ithc  "^^  ^^^  decree  therein  complained  of  affirmed  |  and  on  th^ 
nulk)  but  the  twenty-third  of  February  the  faid  order  of  the  Kqufe  of  lord^ 
appeal    is  dif.  ,was  made  an  order  of  this  court. 

roifled ;  and  ihe       .  ,. 

dcace  affirmed,  £tre,  Baron^ 

Hqtham,  Baron* 

f  ERRTN,  Barcn 

SrOCKDAi^ 
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* 

Stockdale  azainfi  ColeMan%  Wich.  Tiiir, 

Norfolk  and  Suffolk,  IJtb  November  j^j  J. 

^T^HE  bill  ftated,  that'the  plaintifF  was,  about  the  fifteenth  of  The  tIcv    44 
^    OBfAer  17711  inftitutcd  into  the  vicarage  of  Mendham^  part  A^«»<<fc«»,whidi 
in  the  county  of  &uffrik  and  part  in  the  county  of  Norfolk,  and  '*  ^^^  '^^   *^ 
had  by  virtue  of  fome  ancient  endowment,  prefcription,  or  and"mrt  in  th* 
other  lawful  means,  thereby  become  lawfully  entitled  to  the  county  of  js«r^ 
tithes  of  hay,  clover,  and  other  grafs,  turnips,  •  cows,  calves, /^^i  cUiint  th* 
milk,   agiftment   for    barren    and    unprofitable   cattle,   eggs,  ^ijhw  of  the  pa. 
chickens,  poultry,  pigeons,  turkies,  P^g^*  iheep,  wool,  lambs,  ^^    **    .  * 
Iniit,  garden    fluff,    orchards,  honey«   wax,    and    all    other 
vicarial  tithes  in  kind  ;  and  charged,  that  the  defendants  had 
for  feveral  years  pail  occupied  fiairms  in  the  faid  parifh,  on  which 
they  had  yearly  mowed  hay,  hay  grafs,  clover,  clover  grafs,  and 
other  grafs ;  that  they  had  kept  thereon  cows  which  had  pro* 
duced  calves  and  milk ;  that  they  alfo  had  turnips  whith  they 
pulled  and  fed  a  number  of  cattle  with  ;  that  they  had  chickens, 
turkies,  and  other  titheable  matters,  the  tithes  of  which  they 
had  refufed  to  pay. 

The  defendant  Coleman  faid,  that  the  plaintiff  mijjht  have  y\^^   r!efcne!,int 

been  inftitutcd  and  inducted  into  the  vicacage,  but  that  it  was  Co/eman  fiy^t\>t 

fubjeft  to  a  bond  of  refignation  in  favour  of  an  infant  fon  of  the  plainriffh-d  ac. 

late  vicar,  and  grandfon  of  the  prefcnt  patronefs  of  the  vicarage;  ^^^P*"*^  ofthe  vj. 

^  *  o    '    CAra£c   under  a 

and  that  he  was  not  lawfully  entitled  to  the  tithes  claimed  by  the  ix>nd  ofrctigna* 
bill,  except  as  after  mentioned.  He  admitted,  that  he  had,  tion  $ 
fince  the  twelfth  of  Auguft  I774>  occupied  a  farm'  and  a  large  «hathc,  the  de« 
garden  in  the  parifh  ;  and  had  had  thereon  the  feveral  titheable  [""f^^'^J'^"'^^ 
matters  ftated  in  the  bill;  but  he  infifted,  that  the  faid  farm  pj^rifti  'which 
was  lithe  free,  as  having  been  parcel  of  the  Priory  of  Meudham,  wit  tithe  frcr, 
and  time  out  of  mind  legally  difcharged  of  tithes,  except  as  "  havmg  bt^n 
after  mentioned;  that  he  held  the  faid  farm,  and  other  lands  P*!^^*  r V/!*!? 
out  of  the  parifh,  under  a  leafe  from  PVilUam  Ratit ;  that  it  J^J|J7  ^ 
confided  of  a  meffuage  called  the  Sclte  of  ike  Priory,  a  large  gar-  that  lie  aifo  held 
den,  and  one  hundred  and  fifty-eight  acres  of  arable,  meadow,  a  f«rm  called  tht 
and  paflure  land,  parcel  of  the  faid  priory  lands ;  that  the  Suf^  SateoftbePnorj^ 
folk  part  of  the  faid  vicarage,  which  included  the  farm,  was  for-  ^^^  -^  ^^^ j  _^^ 
merly  parcel  of  the  Priory  of  Mendhmn  ;  that  the  faid  priory  oi  Meudham  i 
Was  diflblved  by  Henry  the  Eighth  ;  that  the  faid  meffuage  and  tim  that  part  of 
all  the  lands  thereto  belonging,  except  three  acres,  part  of  four  ^^,  vicarage 
acres  aftermentioned,  and  two  acres  lying  in  Witherfdale,  and  ^ntyofiwAM 
adjoining  to  Mendham,  were  parcel  of  that  priory  j  that  the  waatormerlyi>ar- 
faid  premifcs,  after  one  or  more  alienations  thereof,  came  from  cciof/i&f  i'riVv; 
the  crown  into  the  family  and  predeceffors  of  the  faid  William  «*cepi  two  par. 
Rant  i  that  the  impropriator  of  Mendkam  never  had  demanded  "***^*  f^''**^  *' 

.,         r  ^      ^  1       n   '         r        /i_         ij  n         i  CI  Cb  and  two  a* 

any  great  tithes  from  the  Priory  Landsy  but  had  conftantly  re-  cics  in  miUru 
ceivcd  a  fee  farm  rent  of  eighteen  pounds,  eighteen  fhillings,  in  daU  j 

that  a  Uc  farm 
It  Jit  of  i%\$  2St«  WM  payable  for  the  great  tithes  of  prl^rj  Latds, 

lieu 
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SToetvAift  lieu  thereof*  He  further  faid,  that  the  vicar  had  never  ctattfddf 
'^^  any  tithes  for  tbe  Priory  Lands ^  but  that  there  had  been  imme^ 
'  mortally  a  proportioned  yearly  fettled  rate  upon  all  the  houfetf 
of  i6l.^os!  caU  ^^^  lands  of  the  parifliioners  of  MenJbdm^  amouriting  to  fix- 
teeMmgemtittyf  teen  pounds,  ten  (bilUngs  y  that  the  fa!d  fum  had  been  cdlte&ed 
had  been  ratea.  by  the  vicar,  under  the  denomination  of  hirbmge  mmej^  and 
WycoUtaedfrom  ^^^t  he  had  received  the  fame  by  way  of  tfiodus,  in  full  fatisfac* 

^^tndham)v!  ^^^  ^^  ^^^  ^^  ^'^^  ^  ^  claims  and  demands  for  tithes 
the  vicaryin  lieu  ts  hi9  glebe  was  not  fufficiently  profitable  to  maintain  him« 
of  all  vicarial  He  further  faid,  that  tomips  were  firft  introduced  into  the. 
cWni«  i  country  aboulf  forty    years   ago,  being   then    a  new  grain  \ 

tliat  the  tithca  and  that  the  parifliioncrs  of  the  parifb,  in  confideration  of  the 
bl  "'hirf  be*  n"*  ***^  ^'^*'''  (*'^*  Turner)  poverty,  and  hk  large  family,  thought 
abo!^  fortyyeari  ^^  increafing  the  income  of  the  vicarage  ;  that  they  agreed  to 
bcftNc.beAowed  give  him  the  tithe  of  turnips  as  a  voluiKary  gift ;  that  a  few 
gratttitouily  on  years  afterwards,  through  the  like  motives,  they  agreed  to  give 
chfi  vicar  j         ^ixm  the  tithe  of  hemp  }  that  the  fakl  vicar  and  hi»  fttcceffi>rs 

had  been   fince  contented  with  and  thankful  for  the  fud  gifts, 

until  the  prefent  vtcar,  or   his  next    immediate  predecefibr^ 

under  colour  of  fuch  gifts,    had,  after  havmg  deftroyed  the 

t  01  ''^^'^<^   ^^  fixteen  pounds,   ten    (hillings,    fet    up  a  claim  to 

liad  ever  faetn  Other  tithes  from  the   partflibners.      He  further  faid,  that 

made  for  I'maii  from  time    of    the    didolution    of   religioi^   houfes  in  the 

tithet  «or    lie  reign  of  Henrj  the  Eighth^    until  the    prefent   vicar's    time, 

^r»ty  Lards ;     ^^  vicar  had  cvcr  infilled  on  tithes  in  kind  from  tie  Priory 

^  Landsj   nor  fet  up  any  claim   thereto,  except  the  laft   vicar 

thereof-,  but  that  the  laft  vicar,  being  the  fon  of  the  late 
patron  of  the  vicarage,  had  conftantly  figned  the  terriers  In  wiiich 
that  thcpayment  the  herbage  money  was  fet  forth,  in  words  to  the  efie£l  following  : 
ot  tbt  btrhagt  cc  Thcrc  is  a  fettled  payment  of  herbage  money  amounting  to 
b***?  temeT^n  **  fixtecn  pounds,  ten  {hillings,  per  annum^  except  only  that 
tiic  vicar*!  poT-  ^'  in  fome  old  terriers  the  herbage  money  is  mentioned  to  be 
CBiOon  I  *f  eighteen  pounds,  ten  {hillings ;''  that  the  faid  fuppofed  va* 

riation  was  a  miftake,  it  ftanding  in  the  terriers  for  the  laft 

thirty  or  forty  years  and  more,  ohly  *<  fixteen  pounds,  ten  ihil- 

<<  lings  ;''  that  the  plaintiflF  and  his  predeceflbrs  had  conftantly 

colleAed  the  faid  fixteen  pounds,  ten  Shillings,  proportionably 

ctiat  tithes  are  of  the  occupiers,  and  no  other  film  ;  that  no  tithes  whatever, 

only  payable  for  except  the  tithes  of  turnips  and  hemp,  had  ever  been  demanded 

MtmJh^^F-Jj   ^^  ^^"^  ^^^'  lately  for  or  in  refpeft  of  the  Priory  Lands  in  his  oc- 

«nd  two  acrei  pupation,  nor  a^tiy  great  tithes^  or  compofition  in  lieu  thereof. 

In   miterjUaie,  ^vcT  paid  for  the  fame,  except,  to  wit,  three  acres,  parcel  of 

at  tht  rate  of  the  five  acres  in  the  field  in  Meudham^  m  Siiffolk^  doled  out, 

*  k-S?"  ^  "wlfj  ^^^  three  acres,  parcel  of  four  doled  out  in  the  fame  field,  and 

mwT         ^°  *<=^«  io  Wither/dale,  in  Suffolk,  the  adjoining  parifh  j  that 

the  faid  fix  acres  were  titheable  to  the  impropriator  of  Mendham  \ 
that  two  {hillings  and  fixpence  an  acre  had  been  paid  the 
plaintiff,  or  to  the  former  vicars  for  the  faid  three  acres, 
parcel  of  the  five  aareS|  when  fown  with  turnipsj  but  not  when 

fowed 
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fbwed  with  hay  feed  ;  that  he  had  offered  to  pay  the  plauntiff   Stock* ah 
in  like  manner  for  the  fame  his  proportion  of  the  faid  rate^     qJ^^^^ 
to  v>if,  ten  (hillings  and  fixpence  at  Eajier^  and  five  fliiUings  at 
Lammas^  up  to    Lammas  and  Eafier  laft,  except  tea  (hiUings 
part  ihereot. 

The  other  defendants  denied  that  tithes  were  payable  in  kind  The  other  de* 
for  the  agiftment  of  cattle,  young  ftock  bred  upon  their  farms,  Jf****"*  «^9 
or  beads  of  the  plough  fed  upon  turnips  after  they  were  pulled*  ought  to  be'pliid 
They  admitted,  that  about  the  eleventh  of  March  1775,  the  for  the  fecdia^ 
plaintiff  had  given  them  notice  to  fet  out  their  tithes  in  kmd,  vfcatde  ortur* 
and  faid  that  they  had  always  been  ready  to  pay  him  the  cofto-  J^  '^  J:^'^ 
voarf  payments  by  way  of  modus  for  each  farm  or  houfe  they  whk?hi5blea 
reipefiively  occupied,  as  fet  forth  in  their  anfwers ;  and  infifted,  nude  to  tfaevi- 
that  the  conceffions  refpeAing  turnips  and  hemp  could  not  car  could  not  de* 
conftitute  any  right  in  the  vicar,  or  be  binding  upon  them,  fo  ^"*y  'he  r<«l 
as  to  deftroy  the  modufes  or  real  compofttions  which  had  immemo-  ^^<^'^* 
rtaily  exifted. 

The  plaintiff  replied;  the  defendants  rejoined  ;  and  witneffes  Theonib 
were  examined  on  both  fides  \  and  upon  hearing  counfel  for  ^t«A^ 
ail  parties  (except  the  defendants  R^eve  and  Htll)  \   and  on  read- 
ing  feveral  proofs  taken  in  the  caufe  \  the  anfwer  of  the  defend- 
ant Coleman  \  an  affidavit  of  fervice  of  ftihpmfta  to  hear  judgment 
on  Reeve  and  Hill  \  and  a  furvey  from  the  firft  fruits  office  of  the 
cwenty-fixth  year  of  Henry  the  Eighth  of  the  lands  in  Mendham^  an 
iffue  was  direfted  to  try,  *<  Whether  the  plaintiff,  as  vicar  of  Mend"  Aa  ifiue  direft. 
**  iam^  was,  at  the  time  of  his  inftitution  and  induAion,  endowed  ^^  ^  ^|^^ 
*  ««  with  all  and  Angular  the  feveral  fpecies  of  tithcable  matters  JJ^J  'll^dJ^d 
•'  and  things  demanded  by  the  bill,  which  arofe,  renewed,  or  with  the  titm 
<<  increased  upon  the  lands  and  grounds  within  the  faid  parifh  demanded  byUi* 
<^  and  titheable  places  thereof    The  judge  to  indorfe  any  thing  ^« 
ipecial  that  (hall  arife  on  fuch  trial,  and  this  decree  to  be  binding 
on  Reeve  and  Hilly  unlefs  caufe  be  ihewn  to  the  contrary. 

The  decree  being  duly  ferved  on  Hill  and  Reeve^  and  they  The  pUmeiff^bf 
not  having  paid  the  five  pounds  cofts,  it  was  on  the  twenty-  ^^^^^W^ntiOtw 
.  ninth  of  January  1778,  made  abfolute  againa  the  faid  defend-  cofti!*^ '''**'*°^ 
ants.    But  on  the  twentieth  of  Afay  1778,  the  plaintiff,  by 
leave  of  the  Court,  and  with  the  confent  of  the  defendant^  dif- 
snifled  hie  own  bill  without  cofts. 

Plumbe  again/i  Pickering.  Wic»  Taaaf^ 

Lofica/bire,  lytb  November  l^^^•  '         ^*  ' 

npHE  rcAor  of  jiughton^  in  the  county  of  Lancafier^  claimed  ^^^  '•^  of 
-■'  the  great  and  fmall  tithes  in  kind,  particuUry  of  hay,  hay  I?S||3iU  ^^ 
graft,  clover,  clover  grafs,  and  potatoes,  and  ftated,  that  the  de<-  uihci,  panku. 
fiendants  bad  refufed  to  come  to  any  account  with  him,  under  pre*  Ur>y  ,>f  hay  and 
fence  of  fome  modus  or  ^ompofuion ;  but  that  if  any  compofitlon  wat  P^'^*^*  ^n  kind, 

M^  the  Iftnd  fr^m  which  they  htd  arifcn  had  been,  within  the  memory  of  nun,  barren  and  unc^tif atad^ 
shtrv  could  he  no  mUnn  or  prefciiption  paymtntitn  lieu  thereol 

paid, 
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^  t 

Pri>k»<fE  paid,  it  was  upon  private  agreement  made  by  the  refpe£livc  r e€- 
^^fi  tors,  for  that  fuch  payments  varied  and  differed  one  from  another  ^ 
and  that  there  c^uld  be  no  cuftom  or  prefcription,  time  out  of 
mindy  to  pay  a  certain  fumfor  the  tithes  of  the  lands  in  the  de- 
fendant's occupation,  becaufe  they  had  been,  within  time  of 
memory,  wade  and  unimproved* 

The  dtfcndahts .     The  defendants   admitted,  that  the  plaintiff  was  entitled  to. 

t:imit  that  the  j^e  tithe  of  corn,  grain,  and  geefe  in  kind  ;  and  infiftcd,  that 

wai"  and  e«fc'  ^^^  occupiersof  any  lands  in  Aughton^  except  the  occupiers  of  a 

are  payable  in  certain  meadow  called  Aughton  Meadow^  wliich  was  exempt 

kind  J  from   tithes,  fliould,  by  the  cuftom  oftheparifh,  gather  and 

tfjat  the  land-  bind  the  fhcafs  of  all  corn  and  grain,  and  fet  up  the  fame  id 

^J^^"*^^^^^^^^^^  or  hattocks,  and  that  in  confideration  thereof  fuch  oc^ 

'led.%^re,nMri-  cupier  fliould  only  iet  out  every  eleventh  fliock  or  hattock  to 

^*w,  *(hou!d  Art  the  reftor  for  the  tithes  thereof :  and  ai-so,  that  the  faid  occu- 

«KJt  tlic  tithe  of  fliers,  except  the  Aughton  Meadow  aforefaid,  fhould  pay  to  the 

-h^mccks-^''^"  reftor  tithe  geefe  at  M'tdfummer,  or  fo  foon  after  as  the  fame 

but  infift,'  that  ^^^ould    be  demanded,  one    goofe  out    of    every    levcn,   or 

they  arc  only  to  eightpence  in  ftioncy  in  lieu  thereof,  at   the  election  of  the 

frtout  every*/*.  redVor  :  AND  ALSO,  that  the  faid  occupiers,  except  as  aforefaid^ 

StTet^ef^oV-'^  fhould  pay  yearly  at  Fnjhr,  or  fo  foon  after  as  demanded,   to 

thatihe  faidUnd-  *^^^  rcftor,  onc  fhilllng  for  every  acre,  computing  at  the  rate  of 

holders    arc  to  eiglit   yards  to  the  pole  or  perch,  of  the  lands  in  their  feveral 

pay  at  A/v/W-.  occupafions,  as  a-  modus^  in  lieu   of  tithes  of  all  hay  arifing 

W   one  g^'ofc  upon  fuch  lands,  and  fo  after  that  rate  for  a  Icfs  or  greater 

'  ©r  Sd.  at  \ht  e.  ^"•'^"tity  tlian  an  acre  ;  AND  alsOj  that  the  laid  occupiers^  ex- 

•  ka^n   of   the  ccpt  as  aforefafd,   fhould  pay  yearly  at  Enjler^  or  fo  foon  after 

I'eftcrj  as  demanded,  to  the  rector,  eight  fliillings,  for  every  acre  of 

tii^t  thty  a'c  to  pot.j.tf>cs,  and  fo  after  that  rate  for  a  lefs  or  greater  quantity 

an  acre  rtcixn.-  ^^^^*"  ^^  '^cxt^  gro'^ving  and  being  in  the  faid  lands,  and  not  in 

ing  eight  yaidf  gardens,  computing  at  the  rate  aforefaid,  in  liet  of  the  tithe  of 

to  a  percij»  in  potatoes   growing   in   the    faid   lands  :    and  also  at    Eafter^ 

lieu 01  tithch^yj  ^j^^  penny  for  every  lamb  yeaned  and  fed  upon  their  laid  lands 

'  lieuof  tht'titi.es  ^"^^  grounds  in  the  faid  reftory  not  exceeding  four,  and  if  more 

*"of  fieldpoiatotiij  ti^ap  four  of  fuch  lambs,  then  the  fum  of  one  fhilling  for  every 

id.    lor    every  fifth  lamb,  as  a  moduSi  and  in  lieu  of  the  tithe  lambs :  and  also^ 

"i'^""/^^'^*?"''  ^'   Enjfer  one  halfpenny  for  every  fleece  of  wool  under  ten 

ftfth  Lnb  ^^'^^^  which  they  fhould  or  might  haye  from  flieep  fed  and  depaftured 

|d.    for   every  Upon  their  faid  lands,  and  for  every  tenth  fleece  of  fuch  ^wool 

.  fleece  undtrten,  lixpcnce,  as  a  modus  and  in  lieu  of  the  tithe  of  wool :  and  also^ 

and  6d  fcr  every  ^^  Eajlery  two  fliillings  for  every  breeding  fow  and  fo  many 

i^ituoftithe  woo*"  ^^^^^'^^  ^^  P*g^  which  fuch  fow  fhould  or  might  have  or  produce 

2s.    for    evtiy  in  one  year,  as  a  modus  in  lieu  of  tithe  pigs :  and  also,  at 

breeding  tow,  in  Eajleri  one  penny  for  every  milch  cow,  as  a  modus  in  lieu  of 

lieu oiiiti.e pigs j  tithe  milk:  and  also,  one  halfpenny  for  every  calf,  in  lieu  of 

•  co\v  ^nVu'of  ^^^^^  f  ^^^'^s :  and  also,  one  penny,   zs  wodus  in  lieu  and  fat  is- 

lithe' milk  j         faclion  of  the   tithe  of  all  roots,  herbs,  feeds,  fruits,  flowers 

.  4d.  for  ft  ©aif;     and  Other  things  arifing  in  their  gardens  and  orchards  :  and 

2d.  for  flowers  ALSO 

indgardcnliuff  j. 
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Also  one  penny  for  evcryhoufej  and  Eqfier  offerings  jtzAy^       Phtmbe 
threepence  for  a  man  and  his  wife  and  their  whole  family  of         ^l^ 
whatfocver  ages  they  wer<^  \  and  if  Ho  wife,  twopence  yearly  for    *^'^**'"*^» 
(uch  Ea/Ier  offerings  for  the  mart  and  the  reft  of  the  family;  and  ^^\^^^Ji 
they  ftatcd,  that  they  had  feverally  paid  the  laid  mcdujes  to  Eajler  \\^  \nV  »"  tf 

1773*  unmarried     for 

The  plaintifF  replied  ;  the  defendants  rejoined  ;  and  witncfles 
Were  examined  on  both  fides;  and  upon  hearing  counfel  for  all 
parties  ;  and  reading  the  depofitions  of  feveral  witnefles  taken 
in  the  caufe  ;  the  prefentation  of  Thomas  Plumhe^  the  plaintiff, 
to  the  rcftofy  and  pariOi-chnrch  ofAughton  ;  an  inditution  from 
Edmund^  Bijbop  of  Cbefier,  to  the  plaintiff,  inftituting  him  re^or 
of  the  reftory  and  pariOi-church  of  Aughton^  dated  the  twcnty- 
fixth  of  December  1769  ;  a  mandate  of  induftion  under  the  feal 
of  thefaid  Bijbop  of  Cheflei^f  dated  the  twenty-fixth  of  December 
1 769,  dlreAed  to  all  and  lingular  re^ors,  vicars,  curates,  and 
clerks  whomfoever,  empowering  them  jointly  and  feverally  to 
InduA,  or  caufe  to  be  indufted,  the  plaintiff  into  the  faid  rectory 
JOT  parifh  of  Aughton  ;  a  parchment  writing,  beginning  with  the 
vords  and  figures  "  Aughton^  June  loth^  1716,''  and  ending 
Whh  the  wofds,  «  Robert  Hind/ey,  rcftor,  Robert  Taylor^  John 
**  /^fi/4r;ifi«/,  churchwardens,"  being  a  copy  of  an  original  writing 
{Purporting  to  be  A  teiirier  of  the  parifh  of  Aughton^  purfuant 
"  lo  the  inftru&ions  at  the  end  of  the  book  of  articles  returned  to 
the  primary  vifitation  of  the  Right  Reverend  Francis^  Lord  Bijbop 
ff  Chefier;  Tit  IVigan^  the  twentieth  of  June  1716;  a  book. 
Containing  fundry  accounts  of  71?A/iP/irii;j^«,  clerk,  of  the  faid 
pari(h  of  Anghton  ,•  alfo  reading,  for  the  defendants,  feveral 
depofitions  of  witncffes  ;  a  copy  of  a  terrier,  entitled  a  terrier 
for  the  pariQi  oi  Aughton  for  1696  ;  another,  dated  the  twenty- 
fcvcnth  of  May  1701  ;  another,  the  nineteenth  of  June  1705  ; 
and  fome  others,,  returned  by  the  redlor  and  churchwardcos 
thereof  3  and  alfo  leading  feveral  receipts  $ 

The  Court  ordered  the  deputy  remembrancer  to  take  an  Theiithetofpo* 
account  of  what  was  due  for  the  tithe  of  potatoes  demanded  by  utoc» decreed m 
the  bill,  with  cofts  refpefting  the  faid  tithe.  '^^• 

The  Court  alfo  ordered  an  ifilue  to  try  the  modtts  ;  and  the  An  iflbe  onkr« 
jury,  which  was  fpecial,  found  the  following  verdift :  "That  ^u  10  try   the 
«  there  was,  and  from  time  whereof  the  memory  of  man  is  not  «««*<' ««<>«*«*» 
«  to  the  contrary  had  been,  within  the  pariQi  of  Aughton  and  j;^'  ^^   ^^ 
*<  the  tithcablc  places  thereof,  an  ancient  and  laudable  cuftom,  favour  of   tho 
•«  that  theoccupicrs  of  lan(is  within  the  faid  parifh  (except  the  m^dm^ 
*«  occupiers    of  a    certain  meadow,  called   Aughton   Mtadoruy 
*•  fituateMn  the  parifli  aforcfaid),  had  paid  and  ought  to  pay, 
**  yearly  and  every  year,  at  Eajier^  or  fo  foon  after  as  the  fame 
«•  fhould  be  demanded,  unto  and  for  the  ufe  of  the  reftor  of  the 
^  faid  pariih  of  Aughton  for  the  time  being,  one  {hilling  for 
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**  every  acre,  cprnputingat  the  rate  of  eight  yards  to  the  pole  oc 
Cc  perch  of  fuch  Iand$  in  their  feveral  occupations,  as  tf  tnodus^* 
*f  and  in  lieu  of  all  tithes  of  all  hay  arifing  in  and  upon  fuch 
<'  lands  ;  and  fo  after  that  rate  for  a  lefs  or  greater  quantity 
<«  than  an  acre  of  fuch  lands.** 

The  bill  dirmir.       The  bill  therefore,  fo  far  as  it  fought  a  difcovery  of  and  (atif- 
hay  w**h  'it**  &&ion  for  the  tithes  in  kind  of  hay  from  the  defendants^  was, 
'  /    "*  **  on  the  third  of  Df^</wi^r  1778,  difmifled  with  cofts. 


iS.  Gio.  3. 


The  nStcr  of 
Oaitf  in  Scmer- 
frjbirt,  c  aims 
the  tithes  of 
the  Five  Meads  f 
of  hay,  milk, 
garden  ft«fF, 
cyder,  apples, 
and  calves,  in 
kind. 


The  defendant 
f«y&,  th.it  the 
plaintift'enjoyh  a 
faece  of  land, 
called  the  TiU>^ 
ing  Acn^  in  lieu 
of  the  tithes  of 
the  Five  Meads  j 


Slocombi:  againjl  Bond  ;  et  e  Contra. 

Somerfetjbire^  2 oih  November  \^^^• 

'T*  HE  bill  ftated,that  the  plaintiff  was,  in  Augujl  \*)']\^  infti- 

'*'     tulcd  into  the  redtory  of  Oake^  in  the  county  of  Somcrfei  i 

that  he  had  thereby  become  entitled  to  all  tithes»  both  great  and 

fniall,  ariiing  in  the  parifli  \  that  the  parifhioners  and  occupiers 

of  lands  therein  had  been,  for  thirty  years  paft,  under  a  comp^fi* 

tion  with  the  lail  incumbent  for  all  their  tithes  i  that  he  had^ . 

e«rcr  fince  he  had  been  redlor,  refufed  to  accent  the  terms  on 

which  the  faid  compofitions  had  been  made ;  that  the  defendant 

had  ever  iince  occupied  lands  in  the  parifli  of  the  yearly  value  of 

two  hundred  pounds^  and  had  had  thereon  hay,  clover,  clover 

feed,  trefoil,  turnips,  feed,  wood,  furze,  rowen  or  after  grafs, 

milch  cows,  calves,  fheep, lambs,  wool,  fows,pigs,  geefe,  turkies, 

apples,  pears,  plumbs,  roots  and  herbs  of  all  forts,  horfes,  mares, 

colts,  barren  and  unprofitable  cattle,  and  other  titheable  matters 

of  confiderable  value,  the  tithes  of  which  were  due  in  kind,  but 

which  he  had  refufed  to  pay.   The  bill  therefore  prayed,  that  he 

might  be  decreed  to  pay  the  tithes  and  Eafter  offerings  now  due, 

and  as  they  fhould  hereafter  become  due. 

•  

The  defendant  admitted,  that  the  plaintiff  was  reftor  of  the 

pariih  ;  that  the  greater  part  of  the  parifhioners  and  occupiers  of 

lands  had,  for  thirty  years  paft,  been  under  a  compofltjon  with 

the  lafl:  incumbent,  and  had  paid  him  at  the  rate  of  two  fhillings 

and  fixpence  in  the  pound  according  to  the  annual  value  of 

their  eftates  for  all  tithes  both  great  and  fmall,  and  modufes  m 

lieu  thereof,  that  is  to  fay,  two  ihillinas  in  the  pound  for  the 

great  tithes,  and  fixpence  in  the  pound  for  the  fmall  tithes  and 

modufes  ;  that  the  plaintiff,  fince  he  had  been  re^or,  had  not 

accepted  of  the  compofition  f  and  that  he  had,  ever  fince  the 

plaintiff  had    been    reflor,  occupied   lands  in  the  parifh  of 

one  hundred  and  eighty-eight  pounds/fra/iffvia,  confifiing  of 

arable,  meadow,  pafiure,  orchard,  commonable  land  inclofed  and 

laid  down  to  paflure  and  tillage,  and  furze  land  ;  and  he  faid^ 

that  nine  acres  thereof,  heretofore  called  Court  Meads^  coniifting 

of  five  pieces,  viz.  Gull  Mead^  Chafman^s  Mead^  Pair  Meadp 

Proad  Mead,  and  Moor  Mead^  bad  been  immemorially  difcharged. 

(toux 
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Trom  tbe  payment  of  tithes  ;  for  that  the  plamtiflFand  all  his     StocoMsc 

predecefibrs  itmnemorially  held  a  certain  acre  of  land,  called       i^"*"^. 

Tithing  Acre^  fituate  within  and  furrounded  by  the  nine  acres      ^,  ^  c^rJa. 

aforefoid*  Hi  lieu  of  all  tithes  ariiing  oat  of  the  faid  nine  acres. 

He  alfo  infiftedy  that  the  following  modufes  were  payable,  at  and  infi^i  on 

Eqfter  yearly,  or  as  foon  afterwards  as  demanded,  to  the  rcftor,  mod^ijes  m  i,-u  of 

VIZ.  twopence  for  every  cow  kept  and  milked  in  the  faidpariih,  t^^  tithes  ot  hay, 

in  lieu  of  tithe  of  milk  ;  one  penny  for  every  ancient  garden,  ^^^^    ^^  ^^ 

in  lien  of  the  tithes  of  all  garden  (luff  yearly  arifing  therein  ;  pies/andcaWeis 

twopence  an  acre  of  meadow  and  clover  grafs,  in  lieu  of  the  tithe 

of  hay ;  twopence  a  hogfhead  of  cyder,  in  lieu  of  the  tithes  of 

the  apples  of  which  it  had  been  made  \  one  penny  for  every 

ihilling  received  for  apples  grown  in  the  parifh  and  fold  $  the  left    . 

fhoulder  of  every  calf  calved  in  the  parifh,  and  killed  for  the  ufe 

atod  confumption  of  its  owner,  and  no  part  thereof  fold,  in  lieu 

of  the  tithe  of  every  calf  fo  fallen  and  killed  :  and  he  fet  fortli 

an  account  of  his  titheable  matters,  which  he  faid  he  was  ready 

to  pay  according  to  the  modufes  with  coils  ;  and  denied,  that  he 

knew  of  any  written  evidence  relative  to  the  faid  modufes^  except 

an  ancient  terrier  in  the  regiftry  of  the  church  of  JVells^  and 

alfo  an  ancient  parifh  book  wherein  they  were  fet  down,  and  au« 

thenticated  by  three  fucceiGve  reftors  of  the  parifh. 

The  defendants  J.  Bond  and  E.  K.  Seaman  filed  their  crois  billj  and  6kt  a  cna 
infifling  on  the  faid  modufes.  ^* 

The  reftor  denied  the  feveral  modufes*  The  reaor  de. 

nief  the  modufes. 

The  plaintifis  in  both  caufes  replied  ;  the  defendants  re-  The  impn>pria. 
joined)   and  many  witneiles  were  examined  for  ail  parties;  tor  ordered  to  be 
and  the  caufes  came  on  to  be  heard  on  the  fecond  of  May  1776,  "^^^  •  1if'"*r 
when,  upon  hearing  counfel  in  both  caufes,  it  was  ordered,  J^^  ^^  '     ^'^' 
that  both  the  caufes  fhould  ftand  over,  with  liberty  ta  the 
plaintifis  in  tie  crofs  caufe  to  amend  their  bill,  by  making  the 
impropriators  of  the  redtory  defendants  thereto,  on  payment 
of  the  cofls  of  the  day. 

The  crofs  hUl  was  amended  accordingly,  and  the  impropriators  The  im|>ro|iria. 
appeared  and  anfwercd  without  oath,  pnrfuant  to  an  order  for  towanjwor.and 
thatpurpofej  and  then  fet  forth  the  will  of  i^.Pmvifc,  dated  the  e^ecrf  thrill 
tenth  of  March   1777  \    and  infifled,  that    the  trufl  efiates  iuja.  * 
in  the  faid  will,  and  particularly  the  advowfon  and  right  of 
prefentatioB  in  and  to  the  faid  re^ory,  was  now  vefted  in  them ; 
and  that  they  were  the  lawful  patrons  thereof.    They  further 
faid,  that  they  were  (Irangers  to  the  feveral  modufes  fuggefled  by  , 

the  crofs  bill ;  and  denied,  that  they  had  ever  heard  that  thofe 
or  any  other  modufes  exifled  in  the  parifh. 

The  caufes  came  on  to  be  further  he^lrd  on  the  twentieth  of  iflje»   dircacd 
Ifovemier  1777  j  and  upon  hearing  counfel  for  all  parties ;  and  10  t»y, 

D  a  reading 
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Slocohc^s      reading  the  depoCtion   of  Margaret  Knight  i  and  an  exhibit 
aidnfi        marked  A  ;  and  on  debate  of  the  matter ;  th£  Court  ordered 

B»iin  ;  '^^^  ^o  try  5 

Whether  »d.  an  FiRST,  "  Whether  thorc  now  is,  and  for  time  whereof  th« 
mat  U  payable  (c  memory  of  man  is  not  to  the  contrary  hath  been,  a  certain 
in  lieu  of  tithe  ,,  niodw  or  ancient  cnltomary  payment  paid  and  payable  by  all 
^y »  C4  and  every  occnpier  of  meadow  hnds  within  the  parifli  of 

««  Oait^  in  the  county  of  Somer/et,  at  the  feaft  of  Eafter  m  every 
<*  year,  or  fo  foon  after  as  demanded,  to  the  re£tor  of  the  faid 
«  parifli  for  the  time  being,  of  twopence  for  every  acre  of  gra(s 
<<  mowed  and  made  into  hoy,  and  fo  in  proportion  for  a  lefler 
.  «  quantity  than  an  acre,  for  and  in  lieu  of  the  tithes  of  iuch 
.  ^  grafs  fo  mowed  and  made  into  hay/* 

«<i.  hz  a  ccw.  Secondly,  "  Whether  there  now  is,  &c.  of  twopence  for 
in  liru  of  tithe  #c  every  cow  or  heifer  kept  and  nftilked  by  every  fuch  occupier 
'"*^*^»  <*  within  the  faid  parifh,  for  and  in  lieu  of  the  tkhe  of  milk  of 

**  every  fucli  cow  or  heifer  refpeflively." 

'  xa.  for  an  an-  ThirDLt,  «*  Whether  there  now  is,  Sec,  of  one  penny  for 
cicnt  garden,  in  a  every  ancient  garden  or  gardens  of  fuch  occupier,  for  and  in 
lieu  of  the  tithe  <«  jj^^  ^^f  ^^  tithcofatl  garden  ftuff  yearly  arifing,  growing, 
«  g    *n   u   J  II  j^jjj  renewing  in  or  upon  any  fuch  garden  or  gardens." 

id.  for  a  hogf.  FOURTHLY,  ««  Whether  there  now  is,  &c.  of  twopence  for 
head  of  cyder;    «c  every  hoglhead  of  cyder  made  by  every  fuch  occupier  from 

'*  appks  grown  on  his  f^id  lands  within  the  faid  parifh,  and 
"  fo  in  proportion  for  a  le's  quantity  of  cyder  than  an  hogfliead, 
<^  for  and  in  lieu  of  the  tithes  of  all  fuch  apples  £>  by  him  imde 
•'  into  cyder  as  aforcfaid**' 

id.  In  1$.  that  FiFTHLT,  *•  Whether  there  now  rs,  &c,  of  one  penny  in 
applet  fell  for  ^  <<  every  {billing  of  the  money  for  which  in  every  year  the  apples 

<(  or  pears  fo  grown  on  his  faid  lands  are  fold,  and  fo  in 
**  proportion  for  a  lefs  quantity  of  apples  or  pears  fold  av 
"  aforefaidy  for  and  in  lieu  of  the  tithes  of  fuch  apples  or 
pears< 


it w 


th^  leftlhoulder  SIXTHLY,  «*  Whether  thcte  now  is,  &c.  for  every  owner  and 
of  every  oUfkii  <<  occupier  of  lands  in  the  faid  parifli  to  pay  and  deliver  to  the 
kd  for  the  ufe  u  reAor  of  the  faid  parifli  for  the  time  being,  the  left  fliooldcr  of 
»f  tht  owntr  \    ,^  every  calf  fallen  on  their  faid  refpe^tive  lands,  and  kitted  for 

•(  the  ufe  and  confumption  of  fpch  owner  and  occupier,  and  no 
«<  part  thereof  fold,i  for  and  in  lien  of  the  lithe  of  every  calf  fo 
«  fallen  and  killed.'* 

v^^hethcr  the  SEVENTHLY,  "Whether,  for  time  whereof  the  memory  of 
piaiptier  enjoys  <«  man  ts  not  to  the  contrary,  nine  acres  of  land,  parcel  of  the 
ibi  riihmg  Acre  <c  land  in  the  pleadings  of  this  caufe  memioned,  heretofore 
"thef "  *f  efc*  **  ^^'^  Court  Meods^  now  lying  in  five  pieces,  that  is  to  fey, 
^w€     ^Mtait^  ^^  Gullj  Mead^  coniifiiDg  of  two  acres  or  thereabouts,  Chapmatfs 

formeriy    caltod  **  Mtod 
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••  iUtid  of  three  acres,  Pair  Mead  of  one  acre,  ProadMead  of     S*«co**i« 

♦•  two  acres,  and  Moor  Mead  of  one  acre,  or  thereabouts,  have        b^^^  • 

"  been,  and  ftiU  are,  freed  s^nd  difcharged  from  the  payment  of     etgCgBttm^ 

**  all  manner  of  tithes  whatfoever  from  time  to  time  arifing» 

*<  growing,  and  renewing,  from  and  out  of  the  nine  acres  of  land, 

^<  or  from  and  oat  of  any  part  or  parcel  thereof,  to  thereAor  of 

^  the  faid  parilh  for  the  time  being,  by  reafon  that  the  re^rs 

*^  for  the  time  being  had  and  have,  during  all  the  faid  time, 

**  held  and  enjoyed  a  certain  acre  of  land,  called  Tithing  Acre^ 

^<  fituate  within  and  furrounded  by  the  faid  nine  acres  of  land 

**  aforefaid,  in  lieu  and  full  fatisfaAion  of  all  tithes  arifing, 

^'  growing,  and  renewing,  from  and  out  of  the  (aid  nine  acres 

*«  of  land,'* 

The  plaintiflTs  in  the  crofs  UU  to  be  plaintiffs  at  law^  and  the 
defendants  to  be  defendants  ;  and  to  be  tried  by  a  J^ecial  jury  % 
and  the  judge  to  be  at  liberty  to  jndorfe  any  thing  fpecial,  8cc. 

The  Coort  further  ordered  the  defendant  Bond  to  account  The  ehhes  of 
with  the  re&or  for  the  tithes  of  the  feveral  other  thheable  **  ^^LT^' 
matters  and  things  demanded  by  the  bill.  tcintocittd. 

The  canfe  came  on  to  be  heard  on  the  iirft  of  Feintary  1779,  ^  v«idia  kmd 
on  the  return  of  the  p^fiea  \  and  it  appeared,  that  a  trial  had  been  ||L'*]]^  ^  ** 
had,  and  that  the  jurors  had  found  for  the  plaintiffs  at  law  ^^ 

the  fifft,  fecond,  third,  fifth,  iixth,  and  (eventh  iflues,  as  laid  in 
the  crofs  Uli\  and  as  <o  the  fourth  ifllie  they  found,  <<  that  there 
^^  had  been  an  immemorial  cuftom  in  the  faid  parifli  of  Oake^ 
^  that  occupiers  of  ancient  orchards  within  the  faid  parifli, 
^  having  apples  growing  thereon,  at  the  feaft  of  Eafter  in  every 
*(  year,  or  fo  foon  after  as  the  fame  have  been  demanded,  have 
«<  paid  and  ought  to  pay,  to  the  re^or  of  the  faid  parifh  for  the 
«<  time  being,  the  fum  of  twopence  for  every'hogfhead  of  cyder 
**  made  by  every  fuch  occupier  from  apples  grown  on  fuch  old 
<<  orchards,  and  fo  in  proportion  for  any  lefs  quantity  of  cyder 
<<  than  an  hogihead,  for  and  in  lien  of  the  tithes  of  all  fuch 
*^  apples  fo  by  them  vfizit  into  cyder  a«  aforefaid,** 

The  Court  accordingly  ordered  the  faid  ieveral  modufts  to  be  The  m^fn  c- 
•eAablifhed  ;  the  original  till  as  to  the  nine  acm  called  Court  Mea^  Aabliflied  y  the 
Jovisto  bedifmifled}  and  John  Botui  to  account  according  to  *'.'?  "*r^  «.'*** 
the  feveral  modufes  before  mentioned,  and  alfo  for  the  trndus  of  AfM^jdirmiffedi 
twopence  for  every   hogfhead  of  cyder  made  from    apples  uid^Wonier* 
grown  in  ancient  orchards^  and  for  the  value  of  the  tithes  ^  P  accoua 
in  kind  of  apples  grown  on  the  lands  by  him  occupied  in  the  '^^^^^v*^'/* 
£iid  parilh  not  being  ancient  orchards ;  the  plaintiffs  in  the  • 
^ofs  caufe  to  pay  the  cofts  of  adding  the  patrons  of  the  reAory 
as  defendants  according  to  the  courfe  of  the  court :  coIU  atid 
£unher  diredlions  referved  till  after  the  report. 

D  3  Thfr 


3$  DECREES  IN  TITHE  CAUSES 

StocoMKs  The  deputy  made  his  report,  dated  the  fifteenOi  day  oT 
H^  Deamber  1785  ;  and  on  the  tenth  of  February  1786,  the  faid 
<f  ^  Cirrr#i  J^P^rt  was  ratified  and  confirmed,  and  J.  Bond  ordered  to 
pay  to  the  plaintiff  the  feveral  ftuns  of  nine  pounds,  one  (hiliiogf 
and  ninepence^  and  fevMity-two  pounds,  nine  fliiliings,  and 
fixpence  halfpenny,  reported  due  in  refpedl  of  the  faid  modufef 
and  tithes  in  kind  ;  each  party  to  abide  by  their  own  cofts  of 
(he  fuits  inequity ;  but  W.  Sbcombe  to  pay  the  cofts  at  law  on 
the  trial  of  the  iflues. 

Sktnmbr*  Chief  Baron. 
Etre,  Baron. 
HoTHAM,  Baron. 
Perrtk,  Baron^ 


**""•  *^"»'»  Lang  LEY  a^ainjt  Buxton. 

Derb^tre^  gih  December  \^^^. 

Tiie  reaor  of  HpHE  ^eAor  pf  Fenny  Bentley,  in  the  county  of  Derby ^  claimed 
^^^Bml^ln    X    jjIi  ^jjg  jj^jjgj^  gr^g^  3jjj  fjj^jj^  arifinjr  in  the  parifli  ;  and 

cnti^d  to  the  ^^^^d,  that  the  defendant  was  a  parimioner  refident,  and 
fitbet  of  lambt  Occupied  lands  therein,  on  which  he  had  made  grafs  into  hay» 
in  kind  ;  and  kept  iheep,  which  had  produced  lambs,  and  fed  barren  and 
acre  in  l!co  of  ^^P'^^^^iWe  cattle,  milch  cows  which  had  calves,  and  breeding 
tjche  bay ;  id.  ^^^^  which  had  foals  j  that  he,  the  plaintifif,  was,  for  fuch 
a  cow  in  lieu  of  tithes,  entitled  to  receive  one  penny  a  cow,  one  halfpenny  a  calf, 
tithe  milk  ;  |d.  ^nd  fourpencea  foal,  and  for  the  other  matters  tithes  in  kind  ; 
a  calf  in  Ueu  of  b„^  ^^^y^  ^4,^  defendant  had  refufcd  to  pay.  The  bill  therefore 
4d.  a  foal  in  Ueu  P^J^^*  that  he  might  account  for  all  the  faid  tithes,  except 
fif  titbe  foali.      wool,  and  pay  what  ihould  appear  due. 


The  defendant  admitted,  that  the  plaiatifiT  was  reAor  of  the 
parifh  ;  that  he,  the  defendant,  had,  fince  1 767,  occupied  lands 
therein ;  that  he  had  annually  ploughed  or  mowed  or  depaftured 
the  fame  ;  tliat  he  had  had  lambs  and  milch  cows  and  brood 
mares  thereon,  but  no  barren  cattle,  fave  fuch  as  had  been  bred 
for  the  ufe  of  the  plough  or  pail ;  and  infifted,  that,  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  had  been  payable  to  the  rc£lor  of  Fenny  Bentley^  his 
lefleeor  farmer  of  the  tithes  thereof,  by  the  feveral  occupiers 
of  the  lands  now  in  the  occupation  of  the  defendant  E.  Buxton 
and  by  the  faid  defendant  himfelf,  for  fuch  lands  within  the 
faid  pari{h  having  hay,  cows  yielding  milk  or  calves,  or  foals 
brought  upon  (nch  lands  within  the  faid  parifh,  the  feveral 
prefcriptive  payments  following,  for  and  in  lieu  of  tithes  in 
kind  hereinafter  mentioned,  viz.  the  fumofeightpencefbrand 
in  lieu  of  the  tithes  of  hay  of  each  day's  math  or  acre  of  hay 
grafs  cut  and  carried  away  by  every  fuch  occupier  of  the  faid 
lands,  and  fo  in  proportion  for  any  lefs  quantity  than  a  day 
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^math  or  acre.  SficoNDLY,  The  fum  of  one  penny  for  and  in 
lien  of  the  tithes  of  milk  of  each  refj[>e^ivc  cow.  Thirdly, 
The  fum  of  one  halfjpenny  for  every  calf  brought  forth  upoft 
the  faid  lands  in  the  faid  pariifh,  for  and  in  lieu  of  the  titlies  of 
calves.  And  fourthly,  The  fum  of  fourpcnce  for  every 
foal  belonging  to  every  fuch  occupier  of  the  faid  lands,  and 
brought  forth  upon  fuch  lands  within  the  faid  parilh. 

An  iflue  was  direded  to  try  the  faid  modufes  ;  and  on  tbe 
twenty^fourth  of  November  1778)  the  plaintifThaving  Waived  the 
Crkl  of  Uie  liTue ; 

The  Court  ordered  the  bill,  as  to  tithes  in  kind  of  hay, 
milk,  calves,  foals,  and  agiftment,  to  be  difmifled  with  coAs  } 
and  the  deputy  remembrancer  to  take  an  account  of  the  tithes  of 
hay,  milk,  calves,  and  foals,  on  the  footing  of  the  modufes  \  and 
an  account  of  the  tithe  of  lambs,  and  for  Eajler  ofierlngs  a« 
demanded  by  the  bill :  further  direftions  and  cofts  (except  the 
ppfts  above  dir^Aed)  to  be  referved  until  after  the  report. 

Skynner,  Chief  Baron^ 

Eyre,  Baron. 

Hot  HAM,  Baron. 

FSRRYN,  Bargn. 


3^ 


Lakglxt 

MgMtlft 
buXTOW* 


Hardy  againjl  Kella.way. 

Dorfetjbire^  2^ih  January  1778. 

^T^HE  plaintiff,  as  leflee  of  £.  Bifcoe^  the  impropriator  of 
•*  PorUjbanty  in  the  county  of  Dorfet^  ftated,  that  the  defendant 
had,  from  the  year  1771,  occupied  Wad  Jon  Farm  and  Riccard's 
EJiate ;  that  he  had  fed  and  depaftured  thereon  milch  cows, 
heifers,  fbeep,  mares,  and  fows,  which  had  produced  calves, 
lambs,  colts,  pigs,  wool,  and  milk  ;  that  he  had  alfo  fed  and 
depaftured  thereon  cows,  heifers,  bullocks,  (heep,  horfes,  colts, 
and  other  cattle,  which  were  not  reared  for  the  pail  or  plough, 
and  which  had  not  yielded  any  tithes  ;  that  the  faid  cows, 
bullocks,  and  (heep  had  either  been  fold  by  him  fat  to  the 
butchers,  or  otherwife  difpolbd  of,  as  well  as  the  horfes,  colts, 
heifers,  and  other  cattle  ;  that  he  had  alfo  had  hens,  ducks^ 
geefe,  turkies,  eggs,  goofeberries,  potatoes,  fruit,  garden  fbufi^ 
and  various  other  titheable  things  \  that  he  had  had  wool  and 
lambs  from  his  iheep  ;  that  the  fheep  had  been  fraudulently 
removed  out  of  the  pariQi  fome  Ihort  time  before  they  were 
fhorn  or  had  lambed  ;  that  a  great  part  of  the  barren  cattle 
fo  fed  had  been  employed  by  him  in  hufbandry  in  other  parifbes  \ 
and  that  he  had  refufed  to  pay  the  tithes  that  was  lawfully  due 
for  the  faid  matters  and  things.  The  bill  therefore  prayed  aa 
account  and  payment. 

D  4  The 


HilaitTiiii 
x8.  Cto.  3« 


The  Impropriaa 
tor  of  Ptrtefi^wif 
in  Dorfit/bie,  it 
only  cniiikd  to 
18  ad.  on  Oid 
MicbaeltHM  Day^ 
for  every  milch 
cow  de|)aAured 
on  the  farms 
called  fTadd^m 
Farm  and  J?if- 
card't  £fate^  io 
lieu  cf  tithe  milk 
and  calve». 
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Ha^dt  The  defendant  denied,  that  the  plaintiff  was  entitled  to  the 

JCiiIawat  ^'^^^^  ^^  milk,  calves,  or  the  agiftment  of  barren  beafts  in  kind. 
He  admitted,  that  he  had,  from  Michaelmas  177 1,  occupied 
Little  Wadden  Farm  as  tenant  to  Mr.  Gr^ves^  and  Riccard's 
Farm  as  tenant  to  Riccardi  \  and  infixed,  that  he  had  paid  his 
tithes  in  kind  for  pigs,  potatoes,  wool,  and  lambs  ;  and  he  fet 
forth  an  account  of  the  number  of  (beep  he  had  depaftured 
in  the  pariih  which  had  not  been  ilieared  therein,  together 
with  the  value  of  the  agifhnent  tithe  thereof.  He  admitted, 
that  he  had  had  feveral  mares,  colts,  and  heifers  on  his  fafd 
farms  ;  but  faid,  that  the  mares  had  been  ufed  in  the  necefTary 
bufinefs  of  hufbandry  ;  that  the  colts  had  been  reared  for 
the  plough,  and  the  heifers  for  the  pail  on  his  farms ;  and 
that  no  tithes  were  due  for  the  feeding  of  fuch  mares,  colts,  or 
heifers.  He  admitted,  that  he  had  kept  fomc  colts  for  his 
landlord,  and  that  tithe  agidment  was  due  for  them  :  and  he 
infifled  on  a  modus  of  one  fliilling  and  twopence  for  milch  cows, 
%  in  lieu  of  tithes  of  milk  and  calves  \  of  fourpence  a  barren  beaft, 

in  lieu  for  the  tithes  of  agiftment  of  every  fuch  barren  beaft  ; 
and  that  they  had  been  accepted  by  the  plalntifl'  until  the  filing 
hii  bill :  and  he  fet  forth  the  feveral  fums  due  to  the  plaintiff 
on  account  of  the  modufesy  and  fuch  tithes  as  had  not  been  fet 
out  ;  and  faid,  that  he  had  paid  to  the  plaintiff,  and  for  his  ufe, 
feveral  fums  on  account  of  land  tax,  poors  rates,  and  countjF 
rate  ;  and  that  he  was  ready  to  pay  the  balance  of  fuch  account* 
He  denied,  that  he  had  removed  his  (heep  fraudulently  into  his 
Other  farms* 

The  plaintiff  replied ;  the  defendant  rejoined  j  andwitneflbs 
were  examined  on  both  jldes  \  and  upon  hearing  counfcl  oq 
both  fides  ; 

The  Court  ordered  the  bill,  as  to  the  tithes  in  kind  of  pigs, 
potatoes,  wool  (horn,  and  lambs  fallen  in  Fartejhamy  to  be  dif- 
iniffed  with  cofts. 

The  Court  alfo  direftcd  the  following  ifliic  to  try,  "  Whc^ 
•*  ther,  fropi  the  time  whereof  th^  memory  of  man  is  not  to  the 
*•  contrary,  the  occupier  or  occupiers  for  tlie  time  being  of  the 
*'  farms  in  the  defendant's  holding  at  Pprttjljatn  have  paid  and 
*«  been  accuftomed  to  pay,  and  of  right  ought  to  pay,  at  Oid  Mi* 
**  ctaclmas  Day  in  cz,ch  year,  untp  the  owner  and  impropriator  of 
«*  the  faid  rcftory  and  tithes  for  the  time  beings  or  to  his  farmer 
♦'  or  lefiiee  thereof,  or  to  his  or  their  ufc,  the  fum  pf  one  fiiilling 
**  and  twopence,  and  no  more,  for  every  milch  cow  depafturecl 
<'  on  the  faid  farms  and  lands  thereto  belonging,  as  a  modus 
<f  for  and  i^,  lieu  of  and  full  fatisfa<Slion  for  the  tithe  of  milk  and 
f*  (alyesof  every  fu^h  cow.**    The  dcfcn  ant  in  ec]^uity  to  bq 
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the  plaintiff  at  law  ;  to  be  tried  by  a  fpecial  jury ;  and  the  judge       Hai  wr 
to  indorfe  any  fpecial  matter.  ,  ^^^'-^ 

The  Court  further  ordered  the  deputy  remembrancer  to 
take  an  account  of  "vhax  was  due  for  agiftment  of  fheep 
depaftured  in  Porte/bam^  and  removed  before  (hearing  time  5* 
and  the  other  agiftment  tithe  demanded  by  the  bill  %  and  alfo 
the  tithes  of  geefe  and  turkies ;  the  deputy,  it  being  admitted 
that  the  defendant  had  paid  certain  Tums  to  the  plaintiff  or  for  his 
ufe^  to  allow  the  fame  to  the  defendant  in  the  nature  of  a  crois 
demand  or  fet  off. 

The  iffue  was  tried  by  a  fpecial  jury,  and  a  verdi^  found  in  fa- 
vour of  the  m$du4. 

The  Court  thereupon^  on  the  eighth  of  December  17789 
difmifled  the  bill  as  to  tithes  in  kind  of  milk  and  calves, 
with  cofts  both  at  law  and  in  this  court ;  and  ordered  the  deputy 
to  take  an  account  thereof^  according  to  the  modus* 

The  deputy  made  his  report,  dated  the  twenty-fixth  of  June 
1780;  and  on  the  twenty-feventh  of  the  fame  month  it  was 
ratified  and  confirmed,  except  as  to  thefeveral  articles  in  the  firil 
fchedule  thereto  mentioned,  amounting  to  eleven  pounds, 
fourteen  (hiilings,  and  tenpence,  being  for  the  agiilment  tithes, 
of  young  bea(^s  bred  for  the  plough  and  pail,  which  the  Court 
declared  were  not  liable  to  the  payment  of  agiitmcnt  tithe  ;  and 
further  ordered  the  defendant  to  pay  one  hundred  and  eight 
pounds,  four  (hillings,  and  fivepence^  the  refidue,  with  coils^ 
except  only  as  to  the  moduSm 


Place  azainft  Hyde.  HitAtTT«»« 

^      ^  1%.  Geo.  j. 

Hamji/biref  2/^  February  1778. 

'THE  vicar  of  Scpley^  in  the  county  oiHants^  claimed  the  finall  The  vicar  of 
*  tithes  yearly  arifing  therein,  and  particularly  the  tithes  of  *«/^f7»t«««i^- 
jnilk  and  calves,  the  agiftmcnt  of  barren  cattle,  and  of  Iheep  ^'T'*  "  ^^^  *"• 
fraudulently  removed  before  (hearing  and  lambing  time,  ^^  .^6d!**  \ 
out  pf  the  parilh,  and  to  avoid  paying  the  tithes  of  wool  and  ca!fj'xt.a^lt| 

laa)bs«  3d.    a    yctned 

The  defendant  admitted,  that  he  had,  from  Michaelmas  1774,  «*'**«"  .j«"^  »<<• 
occupied  a  large  farm  in  the  parifh  5  that  he  had  milked  a  num-  aL,*^*"^^^ 
ber  of  cows  which  had  calves  ;  and  that  he  had  agifted  fevcral  thTShcithrtt- 
ihccp  and  barreh  cattle  for  hire  ;  but  denied-  that  he  had  fed  oC 
any  (heep  which  had  been  (horn,  or  that  had  produced  Iambs, 
feve  one,  which  was  delivered  to  the  owner  j  or  that  he  had  any 
qther  matters  of  which  the  tithes  ought  to  have  been  (et  our, 
except  a  few  poultry  that  his  dairyman  had  kept  for  his  own  ufe,, 
Jle  adfo  admitted,  that  he  occupied  a  farm  10  the  pari(h  of. 
.3  Ellingbam^ 


At 
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£fftngl>am,  about  fix  miles  from  Scphy ;  but  dcfifed^  that  he  haul 
fed  any  iheep  in  Soplfy  which  before  (hearing  ot*  lambing  tlmo 
he  removed  to  ,ElUngbam  to  dqprive  the  plaintiff  of  his  tithe, 
(uch  removal  being  made  only  for  pafturei  and  to  confume  the 
turnips  growing  on  each  farm  as  the  fame  became  ripe  and  fit 
for  facing  -  fed  off :  and  he  infifted,.  that  for  time  beyond  the 
ibemory  of  man  the  feveral  modufesor  cuftomary  payments  were 
of  right  due  and  payable  to  the  vicar  of  the  faid  pariih  For  the 
time  being)  for  and  in  lieu  of  the  tithes  of  the  feveral  titheable 
matters  and  things,  that  is  to  fay,  one  penny  for  the  milk  of 
every  cow,  fi^pence  for  every  calf|  one  ihilling  for  every  colt, 
threepence  for  every  lamb  yeaned,  tvropence  forcvay  garden, 
and  one  penny  for  the  agiftment  of  every  fheep  |  that  all  tne  fai4 
fams  were  payable  at  Altchaelmiu  in  every  year*- 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  )  and 
reading  the  defendant's  anfwer,  and  the  depofitions  of  Jofiph 
Sabben^  the  plaintiff  declining  an  iflu^  to  try  the  feveral  modufef 
infiiled  on  by  the  defendant  | 

The  Court  ordered  the  bill,  as  to  tithes  in  kiiid  of  milk^ 
calves,  garden  ftuff,  and  wool,  to  be  difini£Sxi  with  cofts^  and 
the  deputy  to  take  an  account  of  what  was  due  for  the  fai4 
modufes  and  the  tithe  of  lambs  and  of  agifiment  \  tb^  Uft^QVCi)^ 
tioned  accounts  to  be  taken  without  coib* 


i%.  do.  3. 


^ht   redor   of 

JJttU  Mongbam^ 
in  Kentf  is  en- 
tilled  to  the 
great  tichet  of 
thofe  lands  in 
the  parift  which 
•were  iinin^cdby 
Jienry  thf  Eighth^ 
to  tUC  jircUiJbop 
ff  Canter  ^iiry  ^d 
mrbich  were  be- 
fore pdrcei  of  the 
Ip^tfeiTionsofthe 
monatlery  of 
fmat  jiujlln^  in 
j^iad. 


White  againft  Friend. 

Kfntf  6th  February  1778. 

'T^HE  reftor  of  Little  Mongham^  in  the  county  of  Ketti^  claimed 
^     all  tithes  and  oblations  arifing  therein. 

The  defendant  Wyburn  faid,  that  he  had  i^gularly  every  yeav 
fet  out  bis  tithes,  and  that  they  had  as  regularly  been  carried 
9way  by  the  defendant  Friend^  but  by  what  right  he  claimed  the 
fame  he  knew  not. 

The  defendant  Friend  faid,  that  during  the  year  1773 
he  occupied  lands  in  the  parifh  as  tenant  to  Sir  N.  Daeth^  Bart.  % 
that  Sir  N,  Daeth  held  the  faid  lands,  with  divers  other  lands 
andpremifes  in  the  faid  parifh,  by  leafe  dated  the  twcmy-firfl  of 
June  1 77 1,  from  the  Archbijbop  of  Canterbury  to  his  father; 
that  all  the  faid  premifes  were  formerly  part  of  the  pofleffions  of 
the  monaftery  of  Saint  jfujiin,  in  or  near  the  city  of  Canterbury, 
one  of  the  greater  monafteries  ;  that  the  faid  lands,  on  the 
diffolution  thereof,  were  feifed  into  the  hands  of  Henry  the 
Eighth^  and  were  afterwards  by  him  granted  to  Thomasy  then 
jirchbi/hop  of  Canterbury^  and  his  fucceflurs;  that  they  were  held 
by  the  monadery,  before  the>  diffolution  thereof^   freed  and 
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exempted  from  the  payment  oftithes ;  that  hj  '^nHen.  8.  c.  13,  Wwit* 
the  faid  lands  were  difcbarged  from  the  payment  of  tithes  as  H^ 
freeljj  and  in  as  large  and  ample  manner  as  the  faid  monaflery 
had  held  and  enjoyed  the  fame ;  and  that  he  had  good  rightj 
power^  and  authority  to  hold  and  enjoy  the  fame,  in  like  manner,^ 
exempt  and  free  from  payment  of  tithes  to  the  plaintiff 
or  any  other  perfon  whomfoever.  He  admitted,  that  he  had 
taken  all  the  tithes  which  had  accrued  in  the  faid  year  for  the 
faid  lands  in  the  occupation  of  the  defendant  fFj^ium,  which,  he 
contended  he  was  well  entitled  to  do,  they  having  been  for 
many  years  pad  received  by  Sir  N.  Daeth  or  his  anceftors  :  and 
he  infifted,  that  if  the  plaintiff  fought  a  fatisfa£tion  for  the  faid 
tithes.  Sir  N.  Daeth  ought  to.be  a  party  to  this  futt. 

The  plaintiff  replied;  the  defendants  rejo.incd;  and  wit* 
nefies  were  examined  on  the  psMTt  of  the  defendant  ;  and  the 
^uie  came  on  to  be  heard  on  the  twelfth  of  December  1775  ; 
and  the  Court,  on  the  defendant's  counfel  objeAing  to  the 
plaintiff's  proceeding  for  want  of  pr6per  parties,  ordered  it  to 
ftand  over.  The  plaintiff  amended  his  biUj^  and  made  Sir  ^ 
J)aetb  and  the  AreWtJbop  of  Canterbury  defendants  thereto. 

Th^  defendant  Sir  N.  Daetb  ini^fted,  for  the  reafons  dated  in 
FrienJ^'S  anfwer,  that  the  lands  were  exempt  and  iree  from  the 
payment  q£ great  Utbes  to  the  plaintiff  or  to  any  other  perfon. 

The  Archbi/bcp  of  Canterbury  faid,  that  &V  N.  Daetb  held,, 
by  leafe  dated  the  twenty-firft  of  June  1771,  all  his  parfonage 
or  almery  of  Northboume^  is^c, ;  that  he  had  caufed  enquiry 
to  be  made,  whether  the  defendant  or  his  leffee  had  any  and 
what  right  to  the  tithes  demanded  by  the  bill,  or  to,  any  portion 
thereof  j  and  that  it  did  not  appear  that  he  had  any  right  to 
the  faid  tithes,  unlefs  it  had  been  fuggeded  that  the  premifes 
comprifedin  the  faid  leafe  were  formerly  part  of  the  poffeffions 
^f  the  monadery  of  Saint  Auftin ;  and  dates  the  fame  as  in.  the. 
anfwer  of  the  defendant  Friend^  and  which  lands  were  freed  and, 
difcharged  from  the  payment  of  tithes  as  aforefaid,  or  unlefs  the 
tithes  of  the  lands  are  a  portion  of  tithes  lying  within  the  re£lory 
of  Little  Monghanty  and  belonging  to  the  parfonage  or  almery  of 
Noribbourne^  or  are  comprifed  within  the  defcription  of  the  landji 
in  the  faid  leafe. 

The  plaintiff  replied  to  Sir  N*  Daetb,  who  rejomed,  but  no 
more  witnedes  were  examined  by  any  of  the  faid  parties  ;  and 
upon  hearing  counfel  for  all  parties }  and  reading  the  depofition 
of  Vincent  Ladey  the  only  witnefs  examined  ;  the  mintder's 
accounts,  viz» ,  of  fobn  Fletcber^  firom  the  twenty-eighth  to  the 
twenty*Dinth  year  of  the  reign  of  Henry  the  Eighth  of  the  mo- 
nafiery  of  Saint  Aujiin^  near  Canterbury  \  and  the  recital  therein 
of  a  leafe  dated  the  twenty-third  of  ^eptember^  in  the  twenty- 
dghth  year  of  Henry  the  Eighth  /  a  grant  from  Henry  the  Eighth 

to 
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to  the  then  Archbiftfop  if  Canterbmy^  dated  the  twentj-eighth  of 
Aprils  in  the  thirty-iccond  year  of  his  reign ;  the  leafe  granted 
by  the  Archbijbop  of  Canterbury  to  the  defendant  DaetVs  father, 
dated  the  twenty-Brft  of  June  1771  ;  and  the  counterpart  from 
him  to  the  defendant  rriend\  an  order  to  prove  exhibits 
niva  voce,  viz.  an  indenture  dated  the  eighth  of  AHaj,  in  the 
thirty-fixth  year  of  ^ueen  Elizabetb,  between  the  then  Jrchbijhop 
ijf  CarOerbury  and  John  Smith  \  the  parliamentary  furvey  of  the 
ArcUn/bop  of  Canterbury,  made  the  thirtieth  of  April  1647  ^ 
the  following  leafes  from  the  Arcbhijbop  of  Canterbury^  viz. 
of  the  feventh  of  Marcby  in  the  thirtieth  year  of  Charles  the 
Second^  to  John  Ellis  s  of  the  feventeenth  of  June,  in  the  firft 
year  of  George  the  Firjl,  to  Tjxmas  Daetb  and  Ertzabeth  his 
wife  ;  of  the  fixth  of  February,  in  the  twentieth  year  of  Charles 
the  Second^  to  T.  Diconfm;  and  on  full  debate  of  the  mat- 
ter; 

The  Court  ordered  the  bill^  as  againft  J.  ff^ybourn,  to  be 
difmifled  without  cods,  and  J.  Friend  to  account  for  all  the 
great  tithes  which  had  arifen  on  the  lands  in  his  occupation  in  the 
parilh  of  Little  Mongham  in  the  year  1773  >  and  likewife  for  the 
great  tithes  by  him  received  from  J.  Wyboum  during  the  faid 
year^  but  without  cods.  None  of  the  parties  in  this  caufe  to  hav^ 
any  cofts  of  fuit^  &c* 

Sktnner,  Chiff  Baron.    • 

EyrE)  Baron. 

Hot  HAM,  Baron. 

Perryn,  Baron^ 


KiKAii'tTxiw 

f&  Gxo.  ^ 


The   itdor  of 

Stratftrd  Stoat 
A»dr€Wy  in  Suf* 
folk,  ciaiint  the 
cith»  of  tiin>ipy» 
clover,  calves. 
Iamb*  9  milk, 
pid  COWB,  cohff, 
poultry,  or* 
chards,  meadow 


DiNSDALE  againjl  Newsom. 
Suffolk,  2^th  February  X'j'ji. 

'T*HE  reftor  of  Stratford  Saint  Andrew,  in  the  county  of 
*  Stfffblk,  claimed  both  great  and  iinall  tithes  arifing  therein 
in  kind,  and  particularly  the  tithes  of  hay,  clover,  turnips, 
barren  and  unprofitable  cattle,  milch  cows,  calves,  milk,  under- 
wood, lambs,  wool,  fiuits  of  gardens  and  orchards,  and  other 
titheable  matters,  from  Michaelmas  Day  1774  to  Alichaelmas  Day 

lands,  md  firewood,  in  kind* 


The  defendant  The  defendant  faid,  that  the  tithes  of  the  faid  parilh  had  been 
ilthc  **'f 'c  ^^  immemorially  paid  and  fatisfied  to  the  reftor  thereof  in  the 
hlmp/  p^'  following  maiiner  :  First,  The  tithes  of  corn,  hemp,  pigs, 
and  geefe,  are  and  gecfe  in  kind.  Secondly,  That  when  any  perfon  had  only 
payable  in  kind,  fcvcn,  eight,  or  nine  calves  or  lambs,  one  calf  or  lamb  ihould 


•vir. 


one  calf  or  Iamb  in  feven,  eight,  or  nine,  the  reabr  paying  |d.  when  nine  j  id.  when  cigbt }  «nd 
jjd*  when  fcvcn  ',  said  receiving  {d  fcf  all  under  iieves  ^ 

be 
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U  paia  to  the  reftor  for  ^he  tithe  thereof,  fach  perfon  being    tt-.oAtE 
allowed  by  the  reftor  when  the  ninth  was  paid,  one  halfpenny!        'f^ 
«id  when  the  eighth  was  paid,  one  penny  j  and  when  the      >'«*«om. 
teyenth  was  paid,  three  halfpence ;  and  that  if  the  number  of  «"<•  the  ««« 
wives  or  lambs  ftould  be  under  feven,  then  the  parfon  had  one  "^ 
hatfpcnny,  and  no  more.    Thikdlt,  For  the  milk  of  every  .R   .  mad. 
milch  cow,  twopence  hatfpeimy  a-year.    Pourthlt,  For  every  «wj         "^ 
jaft  cow,  twopence  in  each  year,  in  lieu  of  tithes  in  kind  of  fuch  «4  .  g.ft  cow , 
t^^  M^""*  ^"""y^^  agiftmcnt  or  feed  of  every  bullock,  ijd. .  b«u«ic  | 
three  balance,  m  lieu  of  tithes  of  fuch  buHock.    Sixthlt!  id,.co|i. 
For  every  colt  fallen  within  the  faid  parifc,  6ne  penny,  in  lieu  of 

«^^*^  •    '^^^f "™".'  Fpr  each- hen  kept  in  thefaid  o«e  e^  for «« 

panfti,  one  egg  m  each  year,  m  lieu  of  the  titheTof  eggs  and  -y  b^i 
chKkens,    Eighthly,  Foorpcnce  a-year  by  the  occuSers  of  *l  «• 
every  orchard  within  the  faid  paria,  tothTparfon.in  n^S*^ 
all  tithes  fifing  from  fuch  orchard.    Ninthly,  That  the  44  «  «,  fcr 
occupiers  of  all  the  meadow  and  clover  lands  in  the  parifh  ulcd  mttTw     iS 
to  pay  the  pn-fon  thereof  each  year  fourpence  for  every  acre  of  '*»'«'-*  1 
Ac  faid  land,  m  lieu  of  the  tithes  of  fuch  meadows  and  clover 
hnds.  Thnthlt,  Sfacpence  for  a  hearth  hen,  in  lieu  of  the  tithes  <kL    ft,  *, 
rf  all  wood  fcWed  or  cut  within  thefaid  parifli  for  firewood  vL, 
or  fad.     He  farther  fatd,  that  the  laid  mwi//«,  or  the  creatcr  .k«  L     ,  u 
^t  thereof,  were  taken  notice  of  in  an  anient  terSTrf  X  «  i^ 
the  reaory  and  glebe  lands  of  the  faid  porifl,,  made  the  thirtieth  M^LZt 
of  7««  1 73;  at  the  vifitation  of  fTt/iiam,  then  Lord  Archbi/bol,  "^"^  *«*«  * 
tf  Ca«teriury,  by  the  advice  and  affiftancc  of  the  reftor,  churclii.' 
wardens,  and  other  inhabitants  of  the  parifli.  then  remalnine  of 
accord  m  the  court  of  <^r  Iti/iop  of  Norwich ;  on  the  back  of  which 
temer  were  mdorfed  thefe  words  :  »  A  note  of  the  manner  of 
«  paying  tithes  within  the  faid  town  of  &r^>„/ as Xd  been 
«  ufed  and  accuftomed  fmce  moft  of  the  ancient  inhabitaiS 
«  there  can  remember,  and  is  as  follows,  to  wit.  <«  In  fc.n<l 
«  firft,  they  have  ufed  to  pay  in  kind  the  tenth  Jf  all  coraof 
«  the  tenth  flicaf,  and  of  hemp  by  the  tenth  glean  ;  of  pL  ™nd 
..  geefetheypaythe  tenth;  of  calves  and  Umbs  they  pfy  the 
«  tenth,  and  if  they  have  feven,  eight,  or  nine,  he  pay«h  one 
«  being  allowed  back  by  the  parfon  when  the  LinthVSw  on^ 
**  halfpenny,  when  the  eighth  is  paid  one  penny,  and  when  the 
f^^'ffth  «  paid  three  halfpence  J  and  if  the  number  of  caW« 
«  and  lambs  be  under  fevcn,  the  miniftcrto  have  one  halfpenny 
«  and  no  more,  by  cuftom  ;  for  the  laftage  of  every  mili  cow       '     . 
*'  ^^"^  0'  "nd*"-  f"cn.  twopence  halfpenny  ;  for  a  gaft  cow 

«  for  the  fall  of  a  colt,  one  penny  ;  for  every  hen.  one  ea«  t 
«  for  every  orchard,  fourpence  ;  for  an  acre  of  m^dow  ffl 
-'  fourpence  i  for  every  houfehold  paid  an  hearth  hen,  in  refoca 
*  ^h.u-cof  they  pay  no  tithe  wood ;!'  that  in  a  fahfequcnt  t^rriS 
made  in  1747,  and  remaining  in  the  faid  bilhop's  court.  5 
<he  Tcftorj,  glebe  lands,  and  tjthcs  of  the  faidpariib,  and  fignS 
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Djvi»a&b     b;  the  re£^r,  cborckwardeiB,  awl  cbief  inhabitants  of  the  faUl 

H^fi        pariih,  the  like  payments  and  manner  of  pajing  tithes  within  the 

Niwwit.      J^jd  pariih  is  alio  indorfed  thereon.  He  farther  fairf,  that  he  had 

*  that  it  was  coU  fet  out  the  tithes  of  bis  wheat  and  turnipsi  except  of  ioch  turnips 

tomary  in  the  ^  h^d  been  fold  wWlft  in  the  ground,  for  the  tithes  of  which  he- 

to  ev^*"*^.^!'  ^^^  off«^d  ^^o  P^y  ^^«  plaintiff  one  pound,  five  flalliogs,  tfaaH 

vhichturnipain  being  after  the  rate  of  two  {hillings  for  every  twenty  &itfing» 

tbe  ground  fold  which  fuch  turnips  had  fold  for,  it  being  ufual  to  pay  the  reftor 

^^  i  after  that  rate  for  turnips  fold,  and  which  had  always  been^ 

llre'duefor'tu"  accepted,  except  in  this  inftance  :  and  he  infilled,  that  when  his 

Dtps  eaten  by  his  crops  of  turnips    were    eaten  and   confnmed  upon  his  fana 

own  caule ;   .    by  his  own  cattle,  that  no  tithe  was  due  to  the  plaintiff  for  and 

that  he  had  ten-  Jq  rcfpcdl  thereof  ;  and  that  he  had  offered  to  pay  the  tithes 

^c^iMtoIhe  ^^  turnips,  clover,  hay,  milk,  hens,  eggs,  chickens,  apples^ 

iiiA  modujesf,       and  pears,  according  to  the  modufes  and  cufiomary  payments  t<> 

Michoilmas  Day  1775)  ^^^  which  the  plainti^^  had  refufed  to 
accept. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneflea 
^  were  examined  on  bbth  fides  \  and  on  reading  tlie  feveral  proofs  ^ 

and  on  fall  debate  of  the  matter  \ 

The  modiijei  at  Ths  Court  ordered  an  account  to  be  taken  of  what  was  due' 
to  turnips,  do-  gjp  ^j^^  tithes  in  kind  of  turnips,  clover,  calves^  and  lambs, 
Unnbs  decreed!    according  to  the  feveral  cuftoms  alledged  in  the  anfwcr,  and 

admitted  on  the  hearing  by  the  plaintiff's  counfel  to  be  payable" 

in  lieu  thereof. 

ifiuesordered  to      The  Court  further  ordered  a  trial  at  law  on  the  following. 

try,  whether       iffues  : 

»ld.  is  payable  FiRST,  "  Whether  there  is,  and  from  time  whereof  the 
iw  every  mUch  ^,  xnemory  of  man  is  not  to  the  contrary  hatb  been,  paid  or 

cow,  in  heu  of     ,  i_i       .        t  \    •      *n^  n.  r     -J  -/i         r V^        rt      t 

tithe  milk  •       *    payable  to  the  plamtin^  as  rector  of  the  panlh  of  Stratprd 

^  Saint  Andrew^  in  the  county  o£  Suffolk^  or  to  the  re£hn*  or 
<f  parfon  of  the  faid  partfli  foi"  the  time  being,  by  all  the 
<<  occupiers  of  lands  within  the  faid  parifli,  the  fum  of  twopen<;e 
«  halfpenny  for  each  milch  cow,  yearly  and  every  year,  for  and 
«  in  lieu  and  fatisfadion  of  the  tithes  of  the  milk  of  every^ 
<(  fuch  milch  cow  kept,  fed,  or  depaftured,  within  the  faid 
<«  parilh." 

ad.  for  a  gaft  Secondlt,  "  "Whether  there  is,  and  from  time  whereof  the 
^^h*  *V*^f  ^h  **  J^cmory  of  man  is  not  to  the  contrary  hath  been^  paid  or 
^^*.  ^      "^    ««  payable  to  the  plaintiff,  as  rcftor  of , the  faid  parifli,  or  to  the 

<(  redlor  or  parfon  thereof  for  the  time  being,  by  all  the  occu* 
^  piers  of  lands  within  the  fame,  the  fum  of  twopence  for  each 
«  gafl:  cow,  yearly  and  every  year,  for  and  in  lieu  of  the  tithes 
^  of  every  fuch  gaft  cow  keptj  fed^  or  depaftured)  within  the 
«  faid  parifli." 

Tmirdlt^ 
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Thirdly,  "  Whether  there  is,  and  from  time  whereof  the     Din«oalb 
«  memory  of  man,  &c.  by  all  th^  occupiers  of  lauds  within  the      N*wt^M. 
**  fame,  the  fum  of  one  penny  fcwr  each  colt  dropped  and  fallen 
<«  yearly  and  every  year,  for  and  in  lien  of  the  tithes  of  all  fuch  '^''^r  a  colt  $ 
<<  colts  dropt  or  fallen  within  the  faid  pari(h.'' 

Fourthly,  "  Whether  there  is,  &c.  by  all  the  occupiers  of  fn«c8&^o»e»ay 
<<  lands  within  the  faid  parifh,  one  egg  for  each  hen^  or  the     "  * 
**  value  thereof,  yearly  and  every  year,  for  and  in  lieu  of  the 
<'  tithes  of  all  eggs  or  chickens  hatched  or  laid  within  the  iaid 
«  pari(h.*^ 

Fifthly,  "  Whether,  &c.  Sccfourpencc  for  the  fmit  of  every  44.  ibr  Ihik  1 
^  orchard  yearly^&c.  for  and  in  lieu  of  the  tithes  of  all  fruit  of 
'^  orchards  within  the  fame.'' 

Sixthly,  **  Whether,  &c.  fourpence  for  every  acre  of  meadow  4^  ••  acr*  fcr 

**  land  yearly  and  every  year,  by  all  the  occupiers  of  land  within  "**^*w'««*» 
**  the  fame,  for  and  in  lieu  c  f  the  tithes  of  all  fuch  meadow 
^<  lands  within  the  faid  parifli/' 

Seventhly,  «  Whether,  "Sec.  fixpencc  as  a  hearth  hen  yearly  W.   for    fin« 
«*  by  every  houfeholder  within  the  fame,  for  and  in  lieu  of  the  ^^^^^* 
«  tithes  of  all  wood  felled  or  cut  within  the  faid  parifli  for  fire* 
«*  wood  or  fuel.** 

The  like  iilues  were  direfl^d  in  the  caufe  of  DinfduU  v.  The  Vkt  itfues 
Garnd ;  and  that  the  faid  S.  Newfom  and  J.  GorrW  be  plaintifb,  ^^^^  in  the 
and  the  faid  G.  DinfdaU,  clerk,  the  defendant.  ^cw"*^^ 

The  iflues  were  tried  by  a  fpecialjury  atthe  fummer  afiizes  in  ^  verdia  m 
1779,  when  a  verdift  was  found  in  favour  of  the  (aid  modufes  ^TJ*"  ^  *** 
upon  all  the  iifues  ;  but  on  the  eighth  of  December  1779,  a  neiu 
trial  was  granted  on  theftxth  tjfue  in  the  cafe  of  Din/dale  v.  Newfom 
only,  the  iaid  J.  Garrod  having  died  \  and  on  the  new  trial, 
the  jury  found  a  verdiA  in  like  manner  in  favour  of  tlie 
fnodiis. 

The  deputy  remembrancer  nuide  his  report,  dated  the  The"  deputy ». 
ivneteenth  of  May   1781  i  and   on  the  twenty-fifth  of  June  P**** 

1 78 1,  the  caufe  came  on  for  further  direAions  ;  when 

• 

Thb  Court  ordered  the  report  to  be  confirmed,  and  the  Thcrtport 
defendant  Newfom  to  pay  three  pounds,  one  (hilling,  and  four-  ^r™^ 
pence  halfpenny  reported  due,  with  cofts,  fo  far  as  the  fame 
related  to  the  tithes  of  clover  and  turnips  therein  mentioned  \ 
and  the  bill  to  be  difmifTed  without  cofls  as  to  tithe  calves  in 
kind  and  all  others  matters  therein  mentioned,  with  coft«  a^  law 
and  in  this  court. 


'  Baldwin 


tofeCREfcS  IK  tiTHte  CAXS&tS 


iA«TffcT«t>r>  Baldwin  ajrainfi  Atkinsok, 

Lnn^d/bire^  txth  May  I'^t* 

The  reaor  of  'TTHErcftory  of  jtldingham^  in  the  connty  o(  Lancd/ier^  dainfal 
-^difif^m^  hk  1  the  tithe*  in  kittd  of  Caltcs,  potatoes,  vetches,  turnips^ 
cilrims^he tithe  ^g'^niCBt  of  baiTCti  cattle,  and  hay  made  as  well  upori 
•f  caitew  pot*.  <iopyhold  as  upon  freehold  lands  within  the  townfhip  of  Leec^^ 
ft>es»  vetches,  except  the  tithe  hay  of  certain  ancienc  meaidow  grounds, 
tiiimips>  and  the  containing  forty-eight  acres(of  the  cuftoinarymeafure  there  ufed^ 

2i^rt*^!ind  on!  ^*  y^^  *°^  *  ^*^  ^°  ^^  perch)^  o>mmonly  called  Leece 
proAtahle  eattie  MeoioHJDS  or  J^^a:^  Meadoti}  Grounds^  for  which  he  claimed  a 
Sn  Che  townihip  prefcriptlve  payment  of  eight  (hillings  a-yeaf  \  and  flated^ 
«f  Lt€u  in  that  the  greater  part  of  the  lands  in  the  faTd  townihip 
^'i*elirfn  "^^^  copyhold  ;  fhat  onlt  Cmct  Pari  and  Rdugh  Pari 
fieu  of*thc  tithe  ^^T^^  freehold  ;  that  the  faid  yearly  fum  of  eight  fhilling^ 
kiyof  the  £«<:«  was  a  ciiftoniary  or  prefcriptive  payment  for  the  tithe  of  hay 
Miadovft  %  a  mown  from  off  Leece  Meadow  only,  and  not  from  off  any  other  of 
**^'  *lw'that  '^^  copyhold  lands  within  the  faid  townihip ;  ^hat  the  tithe  of 
fcM^l^rdur.  ^^y  ^^  ^'^^  meadow  ground  for  which  the  laid  eight  fhil- 
Mg  a  year  pie-  Imgs.  yearly  were  payable  by  the  fcveral  owners  of  the  faid 
Ceding    Rijjert  forty-eight  acres  of  copyhold  meadow  grounds^  had  been  coIle£led 

io  lieu  ot  tithe  jjy  ^j^  officer,  Called  the  pail  looker,  appointed   yearly  at  the 
■lilkooU  :  and     *  /•  n       c        %  r 

jd.  for  tve'v  COURT  LEET  for  that  purpofe,  afterthe  rate  of  twopence  an  acre 
cow  that  has  njt  for  every  acre  of  the  laid  forty-eight  acres,  according  to  d 
ibcaWedjinJieu  memorandum  made  for  that  purpofe  by  the  dire^ions  of  fome 
•f  t-the  milk  of  the  owners,  and  had  been  ufually  paid  by  the  faid  officer 
^*  yearly    to  the   re6tor  ;   that  the  ftid   Leice  Afeadow   Grounds 

were  certain  dinin£l  quantities  of  low  fiat  ancient  meadow" 
grounds  which  had  never  been  ploughed,  and  from  which, 
if  the  fame  or  any  part  thereof  had  been  ploughed  of  planted, 
or  made  to  produce  any  thing  titheable  other  than  hay,  the  tithes 
Would  have  been  due  to  the  redtor  notwithftanding  the  faid 
modus  of  eight  fliillings  yearly.  The  plaintiff  denied  the 
exigence  of  the  pretended  modus  of  twopence  for  every  cow 
having  a  calf ;  and  infifted,  that  the  faid  fum  of  twopence  had 
been  paid  at  Eajler  for  every  cow  having  a  calf,  or  which  had 
calved  within  a  year  preceding  the  faid  feaft  of  Eajler  \  that  it 
was  in  lieu  of  the  tithe  of  the  milk  only,  and  not  for  the  calf  of 
the  faid  cow  ;  that  when  a  cow  which  had  calved  in  any  other 
parifii  within  the  preceding  year  had  been,  whether  with  or 
without  a  calf,  bought  or  brought  into,  and  kept,  fed,  or 
depaftured  in  the  (aid  townihip,  the  faid  tnodus  of  twopence  had 
been  paid  at  Eajler  to  the  rcAor,  although  he  could  not  be 
entitled  to  any  tithe  or  modus  in  refpcA  of  her  calf,  ihe  having 
calved  in  another  pari(h  ;  that  where  a  cow  calved  within  the 
townihip,  and  was  fooa  afterwards,  together  with  her  calf, 
fold  or  carried  out  of  the  townihip,  or  when  the  cow  alone  was 
ibid  or  carried  out  and  ho:  calf  kept  within  the  townfhip,  the  faid 

sncdus 
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lus  nevef  h^  beetf,  in  ttthtJt  of  the  Taid  cares,  psid,  BAr^^nii 
hoT  had  any  other  modur  or  prcfcriptivc  fum  been  ufually  paid  .  ^**^ 
ifor  the  tithe  of  milk  or  calf  of'fuch  laft*mentioned  cow  at  the 
Rafier  then  next  fdllowing.  The  plaintiff  further  charged,  that 
there  was  another  modus  of  one  penn]^  payable  to  the  faid  reftor, 
Ht  Eafler  yearly,  for  every  milk  cow  kept,  fed,  or  depaftured 
In  the  faid  townfliip,  which  h^  not  calved  within  a  year  nex( 
preceding  the  faid  time  6f  paynient  thereof,  for  and  in  lieu  of 
the  tfthe  milk  of  fitch  lad  •mentioned  cow  there,  commonly 
called  Ajlripy  bv  reafon  of  the  lefs  qilatitity  of  milk  given  by  a 
tiiilched  cow  of  the  laft-mentioned  fort  than  was  given  from  a 
bow  which  had  calved  wirhbi  a  year  preceding  the  iaid  time  of 
jJaymeiit.  He  JFurther  charged^  that  he  had  only  received  the  faid 
tuftomairy  payment  of  eight  (hillings  yearly  until  i'774»  for  and 
in  iieil  only  6i  the  tithe  of  the  hay  mown  before  that  time 
froExl  dfF  the  faid  forty-eight  acres  called  Leece  Aieadows  ; 
but  that  be  hid  not  sit  any  time  fince  his  induction  in  the  year 
1 760,  received  from  the  defendantSi  or  any  of  them,  any  pay-  « 
ment,  or  other  fatisfaAion  whatfdever,  for  or  in  refpe^  of 
all  or  any  df  th^  matters  ftated  in  tHe  bill,  nor  been  able  to 
bbtain  frdm  then!  any  difcovery  of  the  aniount  ther'eof*  The 
Bill  therefore  prayed  a  decree  df  the  Jingle  value  of  the  tithes 
of  hay,  calves,  vetches,  potatoes^  turnips,  and  agiftment  ;  the 
arrears  of  the  prefcrlptive  payment ;  and  to  have  his  right  to  the 
laid  tithes  in  kind  and  prefcriptive  payment  eftabltOied, 

Tiie  defehdailti  JiJanfon^  Ca/e^  and  Gardner^  admitted,  that 
the  plaintiflf  was  entitled  tb.the  tithei  in  kind  of  all  the  hay 
haowed  from  oflf  the  Freehold  Lands,  and  to  a  prefcriptive  pay- 
ment of  eight  (hillings  a-year  in  lieu  of  the  tithes  in  kind  of 
all  haj  mowed  from  off  tie  Copyhold  Lands  in  the  faid  towo^ 
Ihip. 

The  defendant  Aikinfon  faid,  that  he  had^  fr6m  January  t7$S,  Tht  4tfmi!jMt 
bcciipied  a  crayhold  form,  and  fome  freehold  lands  la  Leece  -^^"/»»  fi»yB«  h« 
called  Raugh  Parki  and  certain  graffes  or  pafturage  in  Cow  Pari  ;  *'^''***|^|'eeMd 
that  the  faid  parks,  etcept  five  acres  thcreofi  were  all  the  Lid  partly !lpv- 
freehdld  lands  in  the  townfhip  ;  that  the  reft  were  copyhold  hold.  calied 
lands  ;  that  the  copyhold  lands  in  his  occupation  laid  fo  dtf-  ^^i^  ^"^^ ; 
perfed  that  he  could  riot  afcertain  the  fame  \  that  Rough  Park  l^^l^^f^^^ 
had  been  mowed  every  year  5  that  the  afteNgrafs  thereof  in^cJ?©  p^fi^ 
had  been  depaftured  by  the  cattle  of  fiich  perfons  as  had  a  right 
to  occupy  lands  therein  )  that  Cow  Pari  had  not  been  occupied  chat  C«w  fsrk 
In  fereralty,  but  depaftured  by  fuch  perfons  as  had  a  right  ^a*  "e^er  en- 
to  turn  cattld  therein^  according  to  the  number  of  graffes  or  ^^^^^  '°  ^*^*' 
beaft  gates  which  each  perfon  was  entitled  to  i  that  he  had  *  ^^  .  ^ 
never  fowed  ot  gathered  any  turnips,  fave  in  the  ancient  garden  ^[^  ^^^^^  j"** 
belonging  to  the  copyhold  mefTuage  ;  that  he  had  in  general  nip«,  or  pUnud 
potiKoet,  eacept  in  Jus  gardcnti  or  in  the  onploushed  comen  of  hit  fleldi,  the  produce  o^  whii;^  wat 
wnfvmed  in  ^e  famj^  j  ' 

Vox..  IV;  £  planted 
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8At»wi«     jflanted  potatoes  yearly  in  his  garden,  and  octafionally  on  fmatf 

n^^        fpots  of  land  at  the  comers  and  edges  of  his  fields  where  his 

"^'^    plough  could  not  go,  and  on  fmall  pieces  of  copyhold  lands  ; 

but  that  the  faid  turnips  and  potatoes  having  been  totally  ton* 

fijmed  in  his  family,  and  no  part  thereof  given  to  his*eattle,  he 

chat  he  hM!  paid  eould  not  fet  forth'the  quantities  he  had  fo  had.     He  faid,  that 

iK^'Isl^Wd**  ^^^^^  P*"*  ^^  plaintiff  all  the  tithes  of  hay  which  had  arifen  oa 
lands  •  th€  freehold  Umds  ;  and  that  eight  fiiillings  a- year,  in  licH  of  the 

duu  %u  a  year  X\xht  oi  the  copyhold  UnJsj  had  been  d«ly  paid  every  year,  as  the 
were  payaMe  in  fame  became  due  v  that  no  part  was  in  arrear,fave  what  had  ac* 

hT  ^tte'^cf  **!  ^^^^  ^"***  ^*^*  ^'^"8  ®*'*^  '^'"'  ^^^^^  ^^  ^*^  refufed  to  accept  ; 
bJd  lands^and  ^^^  ^^  ^^  ^P  ^  ^Md**^  ol  twopence  a  COW  having  a  calf  fed  and 
tad  beeii  paid  ^  dcpafturcd  on  the  faid  copyhold  lands,  in  lieu  of  the  tithe  milk 
that  %d.  wat  and  calf  of  fuch  cow  $  another  modt4s  of  one  penny,  at  Eafter^ 
payable  for  c-  Jq,  every  railch  cow  not  having  a  calf,  kept,  fed,  and  depaftured 
catf  fcd^oiTtbe  ®^  ^^^  ^*^  lands,  in  lieu  of  the  tithe  milk  of  fueh  cow  j  - 
copyhold  lands  \  another  modus  of  one  penny,  at  EnJUr^  iot  each  foal  bred  in  the 
id.  for  every  iaid  lands  j  and  another  modus  of  one  penny  yearly,  at  Eafler^ 
WW  without  for  a  garden,  in  lieu  of  t-he  titlie  of  all  garden  ftuff  arifing  withia 
Id.  for  a  foal  1  ^'*^  garden  belonging  to  the  copyhold  farm  }  and  averred,  that 
xd!  far  gardea  he  had  yearly  paid  the  plaintiff  the  faid  modufes  as  they  became 
ftuff  I  ~  due  down  to  the  filing  of  the  bill.     He  further  faid,  that  all  tlie 

that  the  faid  cattle  he  had  bred  on  the  faid  premifes  were  intended,  and  had 
F^^^'wth^fiiiM  *^^°  aftually  ufed  for  the  pail  or  plough  •,  but  he  admitted,  that 
•f  Che  bill  f '  he  had  fometimes  fold  a  heifer  before  it  had  been  milked  and  a 
that  the  cattle  be  ftcer  before  it  had  been  ufed  for  the  plough  ;  and  inSfted,  that 
bad  depaftured  no  tithe  of  agiftment  was  due  for  the  fanie.    He  further  faid, 

ptolT  Y^  ^^  ^^^^  ^^  ^^^  ^^"^^^  ^^P^  ^^  depaftured  any  horfes  on  the  faii 
exorptrome'^t  P^CK^Mes  but  what  had  been  ufed  in  husbandry,  and  from  which 
be  had  fold  s  no  agiftment  was  due,  except  one.  foal,  which  he  had  fold  oa 
that  the  hcrfct  wesming  it  from  the  mare  ;  and  that  no  tithe  of  calves,  foalar, 
tured^w  ^^'fed  P^^*^^^*>  ^^  turnips,  in  kind,  had  ever  been  demanded  by  the 
«  hulbanldry  ;  Plaintiff  until  the  iummer  of  x  7  74, 
'  ihat  00  uchts  of  calves,  fotls,  poutoei,  Of  mnipi,  bad  been  demanded  till  1774 } 

that  the  tithe.  The  defendants  Co/e  and  Gardner  fpoke  to  the  like  purport^ 
*^*«  ""fti****  ^^  inCftcd  on  the  aforcfaid  modufes  i  and  tliat  they  had 
^d,\-h€id  and  ^^"^^  ^^^^  Called  upon  to  pay  apftment  tithe ;.  that  their  feveral 
It.  a. head.        fiocks  of  Cattle,  ,great  part  of  which  were  not  liable  to  payment 

of  fuch  tithes,  had  been  fed  promifcuoudy  together,  fometimes 
in  paftures  worth  one  ihHUng  a  head  per  week,  and  at  other 
times  in  paftures  not  worth  more  than  threepence  a  head  por 
week  ;  but  they  faid,  that  they  were  willing  that  th&plaimitt*'* 
right  to  agiftment  tithe  ihould  be  eftablKhed* 

The  defendants  Turfter,  Frefow^  Brjer^  and  Jaehfon^  put  m 
the  like  anfwers,  as  occupiers  of  freehold  and  copyhold  lands 
within  the  faid  townlhip  ;  and  iniifting  on  the  faid  modujcs^ 
faid,  that  they  -were  willing  that  the  plaintiff's  right  to  agii^ 
meni  tithe  as  afbrefaid  fiiouTd  be  cftablilhed. 

3  The 
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.  The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneflcs      "^^^-^TJ* 
irerc  examined  on  both  fides  ;  and  upon  hearing  counfel  for  all    AritiwiOK. 
parties  ;  and  on  reading,  on  behalf  of  the  plaintiff*,  a  terrier^  and 
alfo  feveral  depofitions  ;  and  for  the  defendants  their  anfvvcrs,  ^^^  "  *    . 
and  feveral  depofitions,  receipts,  and  letters  ;  and  on  full  debate 
had  thereon  \ 

The  CoURl^  dircfted  a  trial  at  law  upon  the  following  iffucs,  ^"Jf^**^* 
to  wit,  ^' 

First,  "  Whether  the  immetnorial  cuftomary  or  prefcriptivc  Wberticr  St.  »• 
^  payment  of  eight  (hillings  within  the  townChip   of   Leece^  ^^qjj  mubJu 
**  in  the  parlih  of  Aldingham^  which  hath  been  and  ought  to  be  ^^  j^^y^  jn  lieu 
**  paid  yearly  at  the  feaft  of  Saint  Michael  the  Archangel^  old  oi  the  tiihc  hay 
«  ftile,to  the  reftor  of  the  faid  pari(h  o{  Aldingham  for  the  time  ■"^TJi/w?'* 
'«  being,  hath  been  and  ought  to  be  fo  paid  as  a  wodus  for  and  in  ^''A'*^ 
«  lieu  and  full  fatisfaftion  of  the  tithe  in  Icind  of  the  hay  mown 
*<  frona  off  certain   ancient  copyhold  meadow  grounds  lying 
**  within  the  faid  townfhip  of  Leece^  and  computed  to  contain  « 

-•«  forty-eight  acres,  or  thereabouts,  of  the  cuftomary  meafure 
*«  there  ufed  ;  or  whether  the  faid  cuftomary  or  prefcriptivc 
^  payment  of  eight  (hillings  hath,  from  time  whereof  the 
•*  memory  of  man  is  not  to  the  contrary,  been  and  ought  to  be 
«  paid  yearly  for  and  in  lieu  and  full  fatisfa£lion  of  the  tithe  in 
<^  kind  of  all  tiie  hay  mown  from  off  all  the  copyhold  lands  and 
*'  copyhold  meadow  ground  lying  in  the  faid  town(hip  of  Leece^ 
'<  in  the  faid  parifli  of  Aldingham!* 

Secondly,  « Whether  t"he  prefcriptivc  fum  of  twopence,  ^^'abk'^a*^^!! 
*•  which,  for  time  immemorial,  hath  been  or  ought  to  have  been  ^^^    fo*r  every 
<<  and  ought  to  be  yearly  paid,  at  Ea/ler^   to  the  reflor  of  cow  with  a  ca]f 
^.Aidinghani  for  the  time  being,  for  every  cow  kept,  fed,  or  Mw,  th«  laid 
«*  depaftured  on  the  rcf[>eftive  meffuages,  tenements,  and  lands  *^*^** 
*<  of  the  defendants,  or  any  of  them,  within  the  faid  town(hip 
-'■  of  Leece^  which  hath  calved  within  a  year  next  preceding 
*^  the  faid  time  of  pkyme^r,  hath  beetiand  ought  to  be  fo  paid 
<<  as  a  modus  for  and  in  lieu  and  full  fatisfadlion  of  the  tithe 
*<  of  the  milk  only  of  fuch  cow,  or  as  a  modus  for  and  in  lieu  and 
<<  full  fatisfaAion  of  the  tithe  both  of  the  milk  ^and  of  the  calf  of 
*<  fuch  cow.** 

The  defendants  in  equity  to  be  the  plaintiffs  at  law  j  to  be 
tried  by  a  fpecial  jury  ;  and  the  judge  to  indorfe  fpecial  matter 
on  i\ic  poflea. 

The  Court  further  ordered  the  bill,  as  to  all  the  other  ^^%^^".J! 

matters  except  the  faid  iffues,  to  be  difmiffed,  but  mth^ut  pre*  ten     difmiiTed 

Judice  and  without  cofts.  nnOtia  frtju^ce. 

Theiffues  were  tried,  and  the  jury  found, 

As  tOTKE  FIRST  ISSUE,  ''  That  the  immemorial  cuftomary  '^^^  Jwy  •"<*» 
^  and  prefcriptivc  payment  of  eight  (hillings  within  the  faid  ^^1^^.**;^; 

in  lieu  of  the  tithe  hay  «f  all  Copyhold  land*  hk  thr  townihif  ^. 

E  2  «<  townfhip 


Atkinson. 
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Baldwin  c<  townQiip  of  Liece,  in  the  parifh  of  Aldtngbam^  in  the  county* 
n^/wiyl  ^^  aforefaid,  hath  btcn  and  ought  to  be  paid  yearly,  at  the  feafl: 
''  of  Saint  Michael  the  Archangel  according  to  the  old  ftilc,  to  the 
**  reftor  of  the  faid  parifti  di  Aldingham^  in  the  county  afore- 
<*  faid,  for  the  time  being,  as  a  modus  for  and  in  lieu  of  and"  in 
<<  full  fatisfaAion  of  the  tithes  in  kind  of  all  the  hay  mowed  from 
^^  off  all  the  copyhold  meadow  ground  lying  and  being  vtk  the 
«  faid  tawn(hip  of  Leece^  in  the  parifh  of  A/dingham  atorelaid, 
<*  in  manner  and  form  as  the  fard  plaintiffs  within  ailert.'' 

ind  chat  the  ad.  ^s  to  THB  SECOND  ISSUE,  **  That  the  preftriptive  fum  of 
a  cow  are  paya-  »«  twopence  hath,  from  the  time  whereof  the  mcnatory  of  ocaa 
the  "ith«  of  **  '^  ^^^  ^^  ^^^  contrary,  been  paid  and  ought  to  be  paid,  at 
both  milk  and  ^  Eajier^  to  the  reftor  of  the  pariih  of  AUmgham  aforefaid 
caif.  M  for  the  time  being,  as  a  modus  for  and  in  lieu  and  full  (atif- 

•«  fa<ftion  of  the  tithe  both  of  the  milk  and  of  the  calf  of  every 
«<  cow  kept,  fed,  and  depaftured  m  and  upon  the  refpeAive 
M  mefiuages,  tenements,  and  lands  of  the  faid  ^aintiffs,  or  any 
t(  of  them,  within  the  faid  townfltip  of  Ltece^  in  the  parUk 
««  aforefiiid,  which  had  calved  within  one  year  next  preceding 
•*  the  faid  time  of  payment,  in  manner  and  form  as  the  faid 
**  plaintiffs  affirm." 

The  bindifaiif-  The  Court,  on  the  twcnty-firft  q£  February  i78o>  ordered 
fed.  the  bill  to  be  difmified  with  cofts« 


Sa.tirTirm,  P£RK1KS   aZSmS  C<>ZENS* 

j8.  G«o.  3,  ^      -^ 

Middle/ex^  2^th  May  l^^S. 

The  plaintiff  '"pHE  bill  ffatcd^that  the  plaintiff,  being  feifed  in  fee  or  of  fome 
lays,  that  he  '»  1  other  good  eftatc  of  inheritance,  by  virtue  of  a  grant  fron> 
ih/  irttnor*  of  J^^^^  '^^  Fir/ly  of  and  itt  «lie  manor  ofTeddingtMy  in  the  county 
TeiWrngton^  in  of  Msdd/^exj  and  alfo^  of  the  patronage  or  right  of  donation  of 
Midditfx,  and  the  donative  church  or  free  chapel  of  Teddingtony  did,  by  hid 
•t  ih«  patronage  inftrumcnt  of  donation  dated  the  fixth  of  February  1761,  give 
%apeh^timh-  *^^  grant  to  the  defendant  the  faid  church  or  chapel  of 
gave  the  chapel  Teddsngfw^  with  all  rights^  benefits,  advantages,^  and  appurte^^ 
to  the  defend-  nances  whatfoever,  in  as  ample  manner  as  the  lad  incumbent  had 
ant,  but  not  all  enjoved  the  fame,  faving  and  rcfcming  all  fuch  rights  and  immu* 
^cfces^bdwg-  nj^^g  ^g  belonged  to  the  plaintiff  as  patron  of  the  faid  chapeK 
but  that  the  de*  ^^  ^s  lord  of  the  faid  manor,  and  did  thereby  nominate^  ap- 
teodant  had  re-  point,  and  indoA  the  defendant,  to  the  corporal  pofleffion  of  the 
ccived,  and  re-  fame,  With  all  its  faid  rights  and  appurtenances  ;  that  during  the 
thItaidTceV'""  time  the  defendant's  predeceffor  had  held  the  faid  donative, 

the  feveral  fees  were  payable  to  and  f^eived  by  the  plaintiff'si 
brother  and  the  plaintiff,  ^  k>rds  of  the  faid  manor  and  patrons 
of  the  faid  donative,  viz.  for  a  vault  or  monument  in  the  churcK 
\  or  church-yard,  ten  pounds,  ten  (hillings  ^  for  a  ftone  laid  flat 

on  a  grave^  five  j)Ottnds^  five  fillings  i  for  a  forehead  or  tail 

ftone^ 
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ftone,  one  pouod,  one   (hilling ;    that    his    faid    predcccflbr      Pe«KiKt 

D^vcr  received  or  pretended  to  be  entitled  to  receive  the  fame,       ^*^  ^ 

or  apy  part  thereof;  that  he,  the  plaintiff,  and  all  thofe  whofe 

eflate  he  had,  had,  time  out  of  mind,  been  entitled  to  and 

had  received  the  faid  fees  forereAing,  digging,  and  laying  fiich  ' 

vaults  or  monuments  and  ftones  in  the  church  and  church-yard 

by  virtue  of  the  faid  grant ;  that  in  confideration  thereof,  and* 

of  the  other  rights  of  the  plaintiff  and  thofe  under  whom  he 

claimed,  of  and  in  the  faid  manor  and  donative  church  or  diapelf 

eight  pounds,  fix  (hillings,  were  payable  to  the  crown,  fix 

pounds,  four  (hillings,  to  the  chaplain,  and  four  fliillings  for 

bread  and  wine  for  the  facrament ;  and  that  he  had  paid  the 

lame  accordingly  ;  that  the  defendant  claimed  to  be  entitled 

to  the  faid  fees,  or  to  fome  fums  of  money  for  digging,  ere^ling, 

or  laying  fiieh  vaults,  monuments,  or  ftones  ;  that  in  order  to 

eftaUiOi  fuch  title,  he  had  refufed  to  permit  divers  perfons  to  dig, 

eredt,  or  lay  fuch  vaults,  monuments,  tombs,  or  ftones,  and 

likewife  had  written  to  divers  perfons  who  intended  to  dig,  ?cc. 

fuch  vaults,  &c.  to  deter  them  from  doin?  the  fame  ;  that  he, 

the  plaintiff,  had  not  given  him  any  permiiHon  fo  to  do  *,  and 

that  he  had  received  of  fcveral  perfons  certain  fees,  as  above 

ftated.    The  bill  therefore  prayed,  that  the  defendant  might 

account  for  the  fums  he  had  fo  received  for  ereAing,  fetting  up, 

and  laying  down  fuch  monuments,  vaults,  and  ftones,  in  the  faid 

church  and  church-yard  ;  and  that  he  might  be  reftramed  from 

receiving  the  fame  for  the  future. 

The  defendant  admitted,  that  the  plaintiff  w;as  feifed  of|  The  defrndint 
or  entitled  to,  fome  eftatcin  the  manor  of  Teddington  \  but  denied  >nfi^*«»  **»3*  ■■ 
that  it  was,  to  his  knowledge,  under  the  grant,  or  that  he  ^f  ^iJ!?"-^ 
was  entitled  to  the  patronage  or  right  of  donation  to  the  donative  ^^  ^f  ^i^  ^\^ 
church  or  free  chapel  aforefaid  *,  and  faid»  that  he  believed  th^  chapel*    he    is 
plaintiff  had  an  alternate  right  to  the  faid  patronage  or  right  of  cntitWiorfiuii* 
donation  to  the  fame  with  the  heir  at  law  of  Sir  O.  Bri^man,  [«~  ^'''P/'/'^j 
deceafed.  He  admitted,  tliat  the  plaintiff  had  given  him  the  faid  ^^^^  ^^  p|^Q. 
church  or  chapel  \  and  infifted,  that  as,  by  virtue  thereof,  he  had  tiff**  remedy,  if 
become  the  minifter  and  incumbent  thereof,  he  was,  as  fuch,  he  »ia«  »ny  rishi, 
entitled  to  all  rights,  fees,  benefits,  advantages,  and  appurte-  "  **  **^!^  ^^ 
nances  whatfoevcr,  in  as  ample  a  manner  as  his  predcccilors  had  "^*  ***  ^**"* 
enjoyed  the  fame  ;  and  that  the  plaintiff  had,  no  remedy  for  fuch 
fees  In  a  court  of  equity  ;  but  that  his  right,  if  he  had  any, 
was  cogni^sable  at  the  common  law,     He  fet  forth  an  account  of 
all  fees  which  he  claimed  title  to  for  creeling,  fetting  up,  lay- 
ing down,  or  digging,  or  for  permifliqn  to  fer  up,  ereft,  lay  down, 
or  dig  ally  vaults,  monuments,  ftones,  or  wood,  in  the  church  or 
church-yard  ;  and  infifted,  that  he  then  was,  and  his  predccefibrs 
bad  been,  entitled  to  the  faid  fees.  ' 

The  plaintiff  replied  ;  the  defendant  rejoined ;  and  many  wit-  The  caufc 
neffes  were  examined  on  both  fides  j  and  upon  hearing  counfcl  ^*"'** 
on  both  (ides ; 

E  3  The 
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PtixiMt  The  Coort  ordered  the  bill  to  be  retained  for  a  vear,  with 

n^^J^        liberty  for  the  plaintiff  to  bring  his  aftion  at  common  bw  xm 
The  biu  retain.  r«cov<;r  the  faid  fees. 

e<  for  a  year. 


Tbik.    TciMf 
1 8.  G&o.  3. 


The  iirproprla- 
ton  of  the  rec- 
tory of  Snmn^ 
confining  of  the 
townihipf  of 
Sutton  St.  Mary^ 
Sutton  St,  Ni' 
cMatf  Sutton 
St.  Jamn^  ;ind 
Sntton  St.  Ed. 
mords^  in  Un* 
9olnJbirt^  cl.iims 
Che  'tithes  or 
com,  grainy  hay, 
tomipiy  milch 
COWI9  calves, 
ioUs,  Aeep  a. 
gifted  between 
Aearing  and 
fliearing  day  ^ 
and  .the  depaf* 
to  if  ig  of  barren 
catde,  in  kind, 
iot  the  years 
17/ 5  and  1775. 

See  oiher  cauies 
Safter  Tetm, 
S|*  Qeo  3. 


Bennett  againjl  Allekby. 

Lincolnjbirey  ^^fb  June  1778. 

npHE  bill  ftatcd,  that  the  parifh  of  Stdttorty  in  the  county  oT 
"*"    Lificohii   was  very  extcnfivc,   and    contained  upwards  of 
twenty  thoufand  acres,  including  commons  ;  that  it  was  divided 
into  the  four  hamlets  or  villages  of  Sutton  Saint  Alary,  in  which 
the  mother-church   ftood,  Suf1/>n    Saint  Nicholas,  Sutton  Saint 
James,  and  Sutton  Saint  Edmonds  \  that  in  each  of  the  laft  three 
hamlets  there  was,  and  for  a  great  m^ny  years  had  been  a  church 
or  chapel  for  the  celebration  of  divine  fervlce  for  tlie  accommo- 
dation of  the  inhabitaxtcs  thereof  refpedtively  on  account  of 
their  great  diflancc  from  the  mother-church  ;  that  for  many 
years  before,  until,  and  at  the  time  of  the  diffolution  of  monaf- 
teries^the  abbot,  or  prior  and  convent  of  the  monaftery  of  Saint 
Mary  of  ,CaJtte  Acre^  in  the  county  of  Nor/oil,  were   fcifed, 
to  them  and  their  fucceflbrs,  for  ever,  of  the  impropriate  rcftory 
or  Sutton  aforefaid^  of  the  glebe  lands,  tithes,  oblations,  ai^d 
offerings  thereto  belonging  j  and  the  right  of  patronage  to  the 
vicarage  of  Sutton  aforefaid  ;  .that  on   the   difiblMtion    of  the 
abhey  of  Cajile  Acre,  the  faid  redlory,  glebe  lands,  tithes,  oblations^ 
offerings,  and  right  of  patronage,  bccJinic  lawfully  veiled  ;q 
Henry    the    Eighth,   who    became   fcifcd    in  fee   fimple,    and 
fo  remained  until  the  fixth  year  of  James  the  FirJI,  all  grants 
thereof  being  then  determined ;  thut   James  the  Firfl,  being  fa 
feifed,  by  letters  patent  dated  the  faid^  eighth  of  Apinl,  granted 
to  F,  Phillips  and  Richard  Mccre  the  faid  rectory  and  right  of 
patronage,  with  all  houfes,  glebe  iands,  tithes  as  well  great  a& 
imall,  oblations,  obventions,  and   other  profits   to  the   fame 
belonging,  for  ever  5  that  the  faid  premifes  had,  by  fundry  cop- 
vcyances,  become  lawfully  verted  in  IV  C.  F'  Slr^ngfon  in  fee 
iimple  ;  that  he  m  17751  ^7  ^^^'^  ^"^  releafe  dated  the  twenty- 
third  and  twenty-fourth  of  January   I775»  convcved  the  fame« 
for  a  valuable  confiderntion,  to  the  plaintiff  for  ever  ;  and  tha^ 
John  fyalier,yfha  was  in  poffciSon  of  the  tithes,  affigncd  thein 
to  the  plaintiff;  that  the- plaintiff  had  thereby  been  entitled 
to  the  income  of  the  faid  premifes  from  Lady  Day  1775,  and 
particularly  to  all  the  tithes  belonging  to  the  rtftory  (except 
fuch  as  belonged  to  the  vicar),  particularly  to  the  tithes  of  corn^, 
grain,  h^y,  turnips,  milk,  calves,  foals,  and  amOment  of  fheep 
not  iheared  thereip,  and  other  unprofitable  cattle,  the  vicar  not 
being  endowed  with  any  of  the  faid  tithes.     The  bill  then  ftated^ 
that  the  defendants  had  fcverally,  fincc  Lady  Day  1775,  occu- 
|>i^d  lauds  in  the  faid  pariih^  an4  h^d  ever  iiqce  reaped  corp, 

.      grain^ 
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» 

ignin,  hay,  turnipsy  and  had' milkt  calves,  and  foals  thereon;      Bikhbtt 

^hat  they  had  alfo-  kept,  fed,  and  depaftured  on  their  lands,     ^  ^g^ft 

dry,   barren,   and  unprofitable  cattle,   and  particularly   fheep    . 

after  (hearing,  which  had  been  taken  Ait  of  the  pariih  before  the 

next  fucceeding  {hearing  time,  bullocks,  barren  cows,  horfes,  , 

rearing  calves,  and  foals  ;.  that  in  1775  and  in'  1776,  or  in  one 

of  thofe  years,  they  had  kept,  fed,  and   depaftured,  a  great 

mimber  of  fheep,  which  they  had  fattened  and  fent  to  Loudon 

Sot  fale ;  that  fuch  fheep  had  been  kept  on  fucli  lands  for  fome 

time  after  they  had  been  (beared,  but  not  until  the  next  (hearing 

day  \  that  the  agiflment  tithe  thereof  was  well  worth  one  penny 

a  month  $  but  that  although  he  had  given  notice,  dated  the  firft 

of  Offober  1776,  to  each  of  the  defendants,  to  account  for  the 

tithes  of  hay,  milk,  calves,  foals,  fheep,  and  barren  cattle  they 

had,  on  a  pretence  that  no  tithes  were  due,  except  for  corn  and 

grain,  refufed  to  pay^  any  fuch  tithes  in  kind  i  and  he  fet 

forth  the  caufe  of  Hyde  v.  fyoollafton  (a)  \  and  prayed,  that  the 

right  to  the  tithes  aforefaid  might  be  eflablifhed,  and  that  an 

account  might  be  taken  of  all  the  hay,  turnips,  milk,  calves, 

foals,  fheep,  and  barren  cattle,  which  each  of  the  defendants 

(except  the  defendants  (rrMVAr  and  the  Governors  of  Gufs  Hojpi'- 

tat)  had  had  in  each  of  the  years  aforefaid,  and  feverally  pay 

the  tithes  thereof  to  the  plaintiff! 

The  defendants  (the  occupiers)  admitted,  that  the  parifh  of  Tlie  dcieBd«ito 
Suiion  was  large  and  extenfive  ;  that  it  contained  twenty -five  ■^7»»^  that  the 
thoufand    acres  of  land,   including  wafte  lands  5  that  it   was  ^fX^'^^^^^s 
divided  into  four  hamlets,  as  flated'in  the  bill ;  that  the  redory,  /lated  in    the 
the  glebe  lands,  tithes,  oblations,  offerings,  and  right  of  patron*  bill^ 
age  to  the  vicarage,  were  vefted  in   the  prior  and  convent  of 
Saint  Mary  of  CaJiU  Acre  and  their  fuccefTors  for  ever  \  that  the 
Taid  monallery  was,  while  it  was  fo  vefled,  diilblved  in  the  thirty- 

V 

(a)  The  cafe  of  Hyde  9.  Wwihfon  and  no  tithes  conl^  be  due  for  them  to 

«amc  before  the  court  of  exchequer  on  the  parifh  oiSuttm*  ^  But  the  defendant 

the  fixuenth  of  July  1723.   1  he  plain-  vrithdrew  this  pica;  and  upon  excep- 

tiff,   as  impropriatrix  of  the  redory  of  tiens  being  filed  to  the  anfwcr,  he  put 

S^toH,  othcrwifc  called  Sutton  St,  Mary,  in  a  further  anfvver,  by  which,  alter 

ciaisned  the  ticheK  of  Sutton  Maitbety  a  reciting  the  feifin  of  the  faid  lands,  as 

trad  of  land  watered  by  the  fea,  and  dircli<5l,  into  the  hands  of  the  crowa, 

containing  more  than  three  thoufand  he  faid,  that  Charles  the  Firft,  on  the 

acres.     iTie  defendant  admitted,  that  fifteenth  of  May,  in  the  fifteenth  vcar 

.  the  plaintifF  was  feifed  in  fee  of  the  of  his  reign,  granted  the  fame,  and  all 

redoiy  ;  and  that  he,  the  defendant,  tlie  tithes  thereto  belonging,  to  the                         , 

had  occupied  Sutton  Salt  Marjh  from  Duke  of  Lenox  ;  and  that  the  lands  he» 

IbO^  Day  X719  to  LaJy  Day  fjzi  \  and  the  difcndunt,  held  in  the  fatd  marfhea 

pleaded,  with  zjrotefanJo^  that  yaneg  had  become  veiled  in  him  by  divers 

the  Firft  had  feifed  the  faid  marfhes  as  inefne  conveyances  under  the  faid  grant, 

direli^  lands  ;  that  they  became  veiled  But  rm  Court  ordered  the  defendant 

'  in  \\\mjurecor9na\  that  Charles  the  Firfi  to  account  for  the  tithes  demanded  by 

granted  them  to  the  Duke  of  Ltnox  \  the  bill;  and  on  the  fourth  of  July  1794, 

that  he,  the  defendant,  had  become  the  deputy  remembrancer's  report  of 

feiied  thereof  under  the  faid  grant ;  what  was  due  on  fuch  account  was  n^ 

and  that,  as  they  had  been  fo  feifed  as  tificd  and  coitfirmed,  with  cofti> 

^rdi^  Undsi  they  were  txtrapafcbial, 

E  4  -firft 
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BxKNBTT  fii'ft  year  of  Henry  the  Eightht  and  the  pofleflions  thereof  inefted 
tf^^iV         in   Henry  the  Eighth  in  fee  fimple  ;  that   W\  C  F.  Sleffing^fi 

Allinbt.  Jj^^^^  feifed  in  fee  of  the  faid  reftory  and  advowfon  fotnc  time 
before  1775  5  that  the  (aid  premifes  were  duly  conveyed  to  the 
and  that  he  is  plaintiff;  that  the  faid  plaint  iff  was  thereby  entitled  to  the  fitbes^ 
entitled  to  the  of  com  and  grain  ariQng  in  the  faid  reftory  \  that  fuch  title 
tithes  of  com  j^^^^  never  been  difputed  ;  that,  on  the  contrary,  all  tithes  of 
cept  ^hi"*Cc«S  ^^"*  *°^  grain  had  been  paid  to  him,  except  thofe  tithes  of  corn 
jtiggt ;  and  grain  'which  the  vicar  had,  for  many  years  paft,  received 

«iid  they  infift  in  Cockle.  Riggs ;  but  they  denied,  that  he,  the  plaintiff,  was 
on  a  mod$u  of  entitled  to  tithe  in  kind  of  hay  ;  and  hiiifted  on  a  mpika  of  two- 
*^  *^*^'"«  *"*  pence  an  acre  in  lieu  thereof.  They  further  faid,  that 
Ueu    of   tithe  ^^^  cultivation  of  turnips  had  been  but  lately  introduced  into  the 

.     '  pariQi  $  that  the  quantity  grown  was  very  fmall  $  that  they  had 

nips  were  eaten  ufually,  if  not  always,  been  eaten  by  flieep  that  were  afterwards^ 
by  iheep  that  Ihom  in  the  parifh,  and  that  paid  therein  the  tithes  of  wool  and 
had  paid  tithes  Iambs  ;  and  that,  under  fuch  circumftances,  no  tithe  was 
fTjT*^  *"j  payable  for  the  fame  j  but  that  if  it  were  due,  the  defendant 
therefore  were  Graves  claimed  the  fame  as  vicar ;  but  under  what  right  they 
not  titheable  $  could  not  fet  forth.  They  further  denied,-that  the  plaintiff 
or  if  io,  that  it  was  entitled  to  the  tithes  in  kind  of  milk  ;  and  infifted,  that 
was  due  to  the  there  were  payable  to  the  vicar,  for  every  mitch  cow  kept 
vicar  J  .^   ^j^^  hamlet  of  Stditori  Saint  Mary,  four  pounds    of  butter, 

S^tte'tiSi  *"^  ^^^  ^^^^y  ^"P  ^'^^^^  *^^^^  *"^  ^*^^^  "^^  ^^^  ^^^  "^^ 

w^Y9d  butter  ^^^  pounds  of  butter,  as  modu/et,  in  lieu  of  all  tithes  of  milk  of 
Id  Ueu  of  tithe  fuch  kiiie  and  heifers;  and  also,  for  every  milch  cow  kept 
«»**»  in  the  hamlet  of  Sutton  Saint  James  and  Sutton  Saint  Edtnmd^ 

and  a!fo  in  Sut-  two  pounds  of  butter,  and  one  pound  for  every  ftrap  milch  cow 
un  St.  7««wi  and  heifer  of  the  firft  calf ;  fuch  butter  to  be  made  between  il/rtfy. 
i^^"'.'^  ^'   l>fl[)?  and  Z./i/«f/7/7j  D/jy  ;  and  also,  that  there  were  payable  to  the 
"   *.  vicar   threepence  for  every  milch   cow,  and  three  halfpence 

tMslNiMMS'  ^^^  every  ftrap  milch  cow  and  heifer  of  the  firft  calf  kept  in  the 

hamlet  of  Suiton  Saint  Nichias^  in  full  of  the  tithe  of  milk  of  all 
and  had  com-  kind  of  heifers  within  the  faid  hamlet  j  and  also',  that  the  vicars 
mured  the  faid  ^f  ^j^^  parifti  had,  for  many  years  paft,  accepted  of  one  (hilling 
,^cy*.'  ^  and  fourpcnce  for  every  milch  cow,  and  eightpence  for  every 

ftrap  milch  cow  and  heifer  of  the  firft  calf  in  Sutton  Saint  Mary, 
and  eightpence  for  every  milch  cow  and  fourpence  for  every 
ftrap  milch  cow  and  heifer  of  the  firft  calfJn  Suiton  Saint  James 
and  Sutton  Saint  Edmond,  in  lieu  of  all  fuch  butter  as  aforefaid. 
that  nine  chetfes  r^^      forther  infifted,  that  there  had  been  paid  to  the  impro- 

vf^re  payable  to,*',  ,,,.  ,  *•««.       **..  .   .    ^ 

the  impropriator  pnator,  by  every  mhabitant  (except  of  Sutton  Satnt  Nicholas), 

lor  the  tithe  of  all  keeping  milch  kine,  the  milk  of  which  was  made  into  cheefe^ 

milk  made  into  jjjnc  cheeles  made  of  each  kine  keeper's  own  dairy,  the  firft 

chccfe  in  the  jj^Qfj^^y  after  jLtfwiwfl/,  or  afterwards  upon  requeft.'asa  modus 
laid  three  town-    ,  -^ ,  •   .  ■.':,.         r   •  1  mi         xX  -'  1       /• 

ihips  •  r^c  ^^  ^^  iinpi-opnator  in  lieu  of  tithe  milk  m^de  mto  cheefe 

in  the  faid   three  hamlets  j  and  that  the  reftor  had  ufually 
acccptc;dof  one  fhiUiug  for  every  milc^  cow  fo  kept  in  the  faid 

three 
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three  haxnlets/in  lieu  of  fuch  tithe  chcefc.    They  alfo  infixed,     Bikkett 
that   the  pUinttff*  was  npt  entitled  to  any  tithe  of  milk  and      ^  ff««/? 
cheele  in  the  hamlet  of  Suttoa  Saint  Nicholas^  the  moduf  of 
threepence  a  milch  cow  and  three  halfpence  9  ftrap  milch  cow  ^^  ^  '^^^  «<>» 
and  heifer  of  the  ^rft  calf  therein  having  been  immemorially  J^^    ^^  JP^ 
paid  to  the  vicar  i^  lieu  thereof.    They  alfo  denied,  that  the  miik,  made  into 
plaintiff  wa^  entitled  to  the  tithe  in  kind  of  calves ;  and  in-  chcde    hi    the 
ilfted  on   a  modus  payable  to  the  impropriator  of  one  half-  *o|»'nfl>ips     of 
penny  for  every  calf  calved  within  the  p^ri(h  under  the  number  ^^^ .  ^^'  ^' 
of  feven  belonging  to  any  one  perfon,   in  lieu  of  the  tithes  of         *       ^   " 
fuch  calves  ;  and  that  if  any  one  perfon  had  in  one  year  feven  ^^/^Ti^  * 
calves,  that  then  a  modus  of  one  (hilling  and  fourpence  half*  6aJf  under^veot 
penny  had  been  paid  in  like  manner ;  and  if  eight  calves,  then  is.   4id.     r^ 
feventeenpence  ;  and  if  niiie  calvesj  the  like  payment  ;  and  if  ff^^P ;  i7<l;  ^ 
ten,  then  one  (hilling  ^nd  fixpence  in   like  manner,   in  lieu  ^^^  *"*l;!i"*fi  * 
and  difcharge  of  all   tithes  of  fuch  calves  i  and   fo   on  for  tep  •" 
progreiEve  numbers  ^bove  ten*    Tl^ey  alfo  denied,  that  the 
plaintiflf  Avas  entitle4  to  tithe  in  kiiid  of  foals  foaled  in  the  tTteTS*^ 
parifh  ;  and  infi(led,that  a  modus  of  one  penny  for  every  foa^l  * 

foaled  therein^  in  |ieu  thereof,  had  been  paid  to  the  re£tor« 
He  alfo  denied)  ttiat  the  plaintiff  was  entitled  to  the  tithe  in  tMnoti.tbes«e 
kind  for  theagiftmentof  Iheep  kept,  fed,  and  depafturcd  in  the  wabkforfceep 
parifh  after  (hearing  time,  and  fold  out  before  the  next   fuc-  mz^^y^^*^^ 
ceeding  (hearing  time.    They  alfo  denied,  that  he  was  entitled  ^learin^  dn  t 
to  the  tithes  of  the  agiflment  of  bullocks,  barren  cows,  hor(es:i 
paring  calves,  or  foals,  or  any  other  dry,  barren,  or  unprofitable 
cattle,  or  to  any  modus  in  lieu  thereof,  unlefs  it  were  from  perfons 
dwelling  out  of  the  parifh,  and  occupying  lands  therein  \  and  bvt  th^t  if  ib, 
Sniified,  that  the  vicar  was  entitled  to  fuch  tithes  according  to  a  ^^^^  '*^*'*»  »e 
wcdusj  in  lieu  of  agiflment  tithes  ;  for  that  by  articles  of  agree*  ^  ^  *^  **' 
ment,  dated  the  third  of  June  1 6p8,  between  Francis  Morricey  the  ^^  ^j^  ^^ 
then  impropriator,  under  whom  the  plaintiff  derived  his  title,  agrteiDtntaM^e 
and  T'.C  arj^,the  then  vicar  of  Sutton^  the  faid  T.  Clarh^  for  him-  in    the     year 
felf  and  fucceffors,  covenanted,  that  he,  Francis  Mortice  and  '^^>  ^^  ^'«•^ 
his  heirs,  &c.  (hould,  at  all  times  thereafter,  receive  the  herbage  ^ 
payable  for  fuch  barren  and  fat  cattle  fed  within  the  faid  parifh  by  and  'the 
foreigners  or  Grangers,  and  the  benefit  and  profit  arifing  there-  tithes  of  C«kU 
from,  as  the  fame   fhould   grow  due  ;  and  that  the  faid   F.  ^W»  tram^Br- 
AArricSf  in  confideration  thereof,  covenanted  with  T.  Clark  and  ^^^  ^  *^' 
his  Aicceffors  to  pay  the  yearly  fum  of  forty  fliillings  at  Eafitr^  ^^  ^^^^  ^^^^ 
and  permit  the  faid  T.  Clark^  isfc*  to  receive  all  the  tithes  of  com  dwellers  m  tike 
and  grain  then   growing   upon   the  three  riggs  called  Cockle  M^propriitor  ^ 
J^gs :  that  the  impropriator  had  fince  received  the  tithe  of 
herbage  or  agiftment  of  cattle  depaftured  in  the  parifh,  by 
perfons  dwelling  out  of  the  parifh,  but  occupying  lands  therein^ 
vtho  were  commonly  called  ouUdwcllers  or  out-owners  ;  and  the  A**  the  faid  a. 
vicar  the  forty  Ihillings  and  the  tithe  of  corn  and  grain  upon  ^[**"*"^    ^*^ 
Cockle  Riggs  aforefaid  until  the  year   1741,  when  h\  Williams^  firmed-     ^^' 
the  then   yicar^  filed  his  bill  In  chancery  agninft  Sir  T.  Peyton^ 

Baronet} 


>n  confideration 
40J. 


corn 


St 


and  that  cbe^ 
yiaintiff  being 
•oiy  f»«^  tenant 
ac  wiU  cl  (uci> 
agiflment  titbea 
4eannoc  teve 
themeilahlihcd, 
«rpccuJly  againft 
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Banna ^  and  D^fin^  Bridget^  the  impropriators,  which  ended  ta 
an  amicable  agreement,  dated  the  fifteenth  of  March  '7439  bjr 
which  the  faid  articles  of  the  third  o^  June  1 6ol{  were  con- 
firmed ^  and  that  the  plaintifi^^  being  only  in  the  nature  of  a 
tenant  at  will  of  fuch  tithes  to  the  vicar,  was  not  entitled  to 
have  anf  decree  for  eftablilhing  the  fame,  efpecially  as  the 
defendants  were  all  inhabitants,  and  confcquently  not  liable  to 
pay  the  plaintiiFfor  £Lich  tithes. 

pcrf«m  not  iiable  to  pay  them. 


The  defendams  The  defendants  Allenhy^  Cropley^  Reedy  and  Slynner^  oflfcrerf 
^T^  g^  k"  ^^  P*y  *^^  plaintiff  the  twopence  an  acre  for  grafs  land  mowe<i^ 
OTM/tfifr  foThay  *^^  ^^^^  cheefes  after  the  rate  of  one  fhilling  a  milch  cow, 
cheefc,  caivca^  the  one  halfpenny  for  each  calfj  and  the  one  penny  for  eack 

and  foalt*  foaU 


Tlie  defendant 
Wrmgbt  offers 
c»  pay  the  Cud 
wndnjeip  except 
fhac  iorcbetfe^ 

ileat     i»    ihe 

fownlbip  of 
Smttm   Si,  iW. 


The  defendant  Wrmsght  offered  to  pay  the  plaintiff  ftich 
modufes  as  were  due  to  him  }  and  iniided,  that  he  had  alc^adf 
paid  his  agent  all  the  tithes  that  had  been  demanded  of  him 
for  1 775.  He  alfo  infifted,  that  he  had,  amongft  other  things, 
paid  him  the  inodus  of  twopence  an  acre  for  grafs  land  mowed, 
and^by  miflake,  fixfhillings  in  lieu  of  the  modus  of  nine  cheefes, 
which  was  after  the  rate  of  one  fliilling  a  milch  cow,  he  not 
being  liable  to  pay  the  fame  as  being  an  inhabitant  of  Sutton 
'  Saint  Nicholas  ;  and  alfo  one  fhilling  and  fixpence,  the  modus  for 
ten  calves^  and  ninepence  for  nine  foals  for  theyear  1775 ;  and 
bad  offered  to  pay  the  fame  for  1776  s  but  that  the  plaintiff's 
9gent  had  refufed  to  accept  it* 

The  dcfbidant  '^The  defendant  C.  GoodhaiJ  znd  feveral  others  made  the  fan:ie 
^(«ditf/fCiyi»be  offer  to  pay  as  H'rougbt  had  done;  and  faid,  that  they  had 
vndcRdinfnU  pj^y  ^jj^  plaintiff's  agent  the  faid  modufes  for  1775,  ^"^  ^*d 
^'^'  offered  to  pay  him  the  fame  for  1776  after  the  rates  before- 

mentioned. 


Tfir  deftndanc 
Fmrkit^w  lays, 
lie  bad  no  miUc 


The  defendant  Parl'wfcn  faid,  that  he  kept  no  milch  cows  in 
1776  in  any  part  of  the  parifli,  except  in  Sutton^  in  which  no 
tithe  of  milk  or  cheefe  was  due  to  the  reftor. 

The  defendant  Richard  Mills  faid,  that  he  had  refufed  to  pay 
the  tithe  of  turnips,  becaufe  the  fame  had  been  eaten  on  the  land 
by  his  fheep. 


They      admia.     All  the  aforefaid  defendants,  except  J.  Ailin^  admitted,  that 
they  bad  ci»  they  bad  reaped  and  gathered  from  the  lands  in  their  occupations 
V^^y  ^   corn  and  grain,  the  tithes  ia  kind  whereof  they  did  not  difputc 
the  plaintiff's  right  to» 

And. 


The  defendant 
XdUl9  (x$ip  his 
tiinupa  were 
eaieo   OD    the 
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And    all    the    faid  defendants,    except    Rutter^    Reed^    J.      BuntrrT 
Pdrkinfon^  and   J.  Taylory  admitted,  that  they   had   fattened     ^Z^^^fi 
on  their  lands  a  number  of  fheep  after  they  had  been  Iheared,        «-t«>»»T, 
and  had  fold  them  before  the  next  {hearing  day;  that  they  had  J|j|j  ^!!**(|!!3 
alfo  had  thereon  bullocks,  heifers,  barren  cows,  and  horfes,  and  fli^^  between 
other  dry,    barren,    and    unprofitable   cattle  ;     but    that  as,  ihearii^<Uyaod 
during  fuch  timCt  they  were  inhabitants  of  the  faid  parifli,  the  fl»earingd«y,tn4 
plaintiff  was  not  entitled  to  the  agiftment  tithe  thereof,  or  to  any  ^  ^^\x^ 
compoiitioa  in  lieu  thereof^  for  the  rdafonsaforefaid,  canle  t  bat  ia- 

iift>  tbat  no  (itbes  are  payable  for  the  lame. 

.  The  defendant  J.  Taylor  infifted  on  the  feveral  modufes  The  <lefeffdaa( 
to  the  like  effe£t  as  the  other  defendants  \  and  alfo,  that  ^V*^  '"fi^»  •« 
twopence  was  paid  to  the  Vicar,  at  Eafter^  by  every  occupier,  "  '^i^^ 
by  the  names  o(  hearth  Jilver^  garden  fiver ^  ^tkdjbot  and  waxing  to  cbe  via** 
fiver^  in  lieu  of  all  tithes  of  herbs,  flowers,  roots,  apples,  pears,  called  ieoffi 
plumbs,  nuts,  and  other  fruit,  grown  in  any  gardens  or  orchards  ^^^^9  g^rggm 
in  the  parith,  and  of  all  woods,  cuttings,  croppings,and  loppings  "^1^*  *?*  -^ 
of  trees  cut,  and  of  herbage  and  agifkment  of  dry,  barren,  and  v#r,  m  IkL  of  - 
unprofitable  cattle  of  fuch  occupier,  refiding  in  the  pariih  or  iirew«od,  ^«r^ 
out  of  the  faid  pariQi  i  and  also  a  modtUf  by  the  oh^  owners  of  ^J*  ^«*»  *M 
cightpence  an  acre  for  every  acre  of  meadow  or  pailure,  in  lieu  JJ!* JT**  •  *"* 
of  Sill  tithes  of  fuch  meadow  or  pafture  land,  to  the  redlor.  ^^^  payable'^ 

^itf  wvmrif  io  lien  d  tbc  li Jis^i  of  tbeir  meado*  and  paAiire  iaaC 

The  defendant  Greaves  faid,  that  he  was,  in  the  year  175T,  *nie  vicir  tyi, 
prefentcd  to  the  vicarage  of  Sutton^  and  ftill  was  vicar  thereof  :  f***' <*»«  plaintiff 
that  the  plaintiff  was  entitled  to  the  tithes  of  corn  and  grain,  ^-^jj^  of 
except  by  agreement  from   particular  lands  ;  and  alfo  to  the  jmd  graki,  cv. 
tithes  of  hay  in  kind,,  or  fome  payment  in  lieu  thereof;  but  <^fv^  »*  %o  €«dtk' 
that  he,  as  vicar,  was  entitled  to  the  tithes  of  turnips,  though  %«"*  >  ^ 

he  had  never  received  the  fame  ;  and  he  fet  forth  and  infifted  on  ofhay^-**^*^ 
tlie  modufes  before  mentioned  refpc&ing  the  tithes  of  milkg  buttbache,  tie 
cbeefe,  calves,  and  foals  ;  and  alfo,  that  the  plaintiff  was  not  en-  v.car,  lacnruud 
titled  to  anvL  tithe  whgtfoever  for  the  agiftment  of  fliecp  fed,  but  '^  <^  ^^^  *^ 
not  /beared  in  the  parifli,  or  for  the  agiftment  of  any  other  JJJIJJ'f*  ""^ 
unproiicable  cattle  kept  therein,  except  by  agreemenc  from  the  and  jufe  to  the 
^utwvnersy  during  the  continuance  of  inch  agreement  \  for  ticbe  asiitmem 
that  all  agiftment  tiihe,  except  as  aforefaid,  belonged  to  him,  ^  ^•^P  «« 
as  vicar,  and  not  to  the  redtor  ;  and  that  although  the  faid  ^1" rtirin"'' *!rf 
articles  of  agreement,  dated  in  1608,  was  i'ubmitted  to  until  the  bamn  catdc  • 
year  1741,  they  were  not  binding,  and  he  was  at  liberty,  excepdnf  c^^ 
when  he  thought  lit,  to  rclinquiih  the  laid  annual  fuiu  of  forty  »*i««ion  made 
iliillings,  and  the  tithes  of  corn  and  grain  of  Cockle  RiggSy  and  *»  «'Pt^  » «lie 
to  take  himfelf  the  agiftment  tithe  of  perlbns  dwelling  out  of  the  c^^j,  J^  J^ 
laid  parifli,  and  the  cuftomary  payments  in  lieu  thereof,  but  tbe     agtitin, 


ent 


which  he  had  not  hitherto  done,  as  he  was  extremely  delirous  ***^»««  *«•  _ 
of  preferving  amity  and  peace.    He  further  faid,  that  although  ^*'*^'  ^7  cbe 

vpecnieuc      ot'' 
1608  ;  that  the  faid  agreement  was  not  binding  upon  liim  |  ti)at  tbe  endowment  of  the  vicar^  ^^^ 
4cftroyed  during  the  civil  war  j 

the 
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BtNNtTT      the  vicarage  had  been  created  before  the  reign  of  Richard  ih$ 
againft       •  Firji^  the  archives,  records,  and  books  thereof,  which  were 
AtLXNBr.     ufually  kept  in  the  regiftry  of  the  Bijbup  (f  Lincoln  antecedent  to 
the  year  1642,  were  deftroyed  during  the  commotions  occafiotied 
by  the  civil  war,  and  the  ancient  endowment  of  the  vicaragCt 
or  any  augmentation  thereof,  could  not  be  found,  although 
l>utthat,bytra*  great  fear(:h  had  been  made  for  the  fame  ;  yet  that  there  had, 
<Jitionai  eniiom,  by  ancient  cuftom,  been  paid  to  the  vicar  for  flieep  the  follow- 
to  The  ^"lirth  *"S  ^"^"»  ^^'  *^  ^^*^P  ^^^  ^^^  wintered  within  the  parifli,  and 
litcct  6r  tenth  beared  there,  the  tenth  fleece,  or  every  tenth  poahd  of  wool, 
fMund  of  wool  as  a  complete  tithe  of  fuch  (heep;  and  if  flieep  had  been 
<*f,  •Jjy    '^•'P  brought   into    the  faid   parifh  after  CartJkmas  in  every  year» 
nillf*i^»k  !!!^  and   fold  out   again  the  fame   year,   without  being  ihearedi 
rifli )  ^"^  farthing  for  every  month  during  the  time  that  each  c^ 

10  4<l.  a  month,  fuch  fheep  had  been  fo  depaftured  in  the  faid  pari(h,  or 
or  3d.  a  ye«-,  threepence  for  every  (heep  for  a  year,  which  the  defendant 
bro'^ht^'  aST  ^^nfidered,  and  he  believed  ought  to  be  confidered  as  pay- 
CattdlnMt '  ment,  in  lieu  of  the  tithe  of  agiitment  of  fuch  fheep  ;  and 
and,  \i  (beared,  in  cafe  fheep  were  brought  into  the  pariih  after  Catutltmas^ 
fo  a  fleece  in  e.  and  fheared  there  the  fame  year,  after  the  rate  of  one 
rid  l<x  i^e"  *^^^^  *"  ^^^y  ^^  hundred  for  every  month  fuch  ihccp 
month  they  had  ^^^  h^tn  depaftured  within  the  faid  parifh )  but  if  aay 
bceii  depaftur-  fhcep  had  been  fheared  and  had  paid  the  tenth  fleecy  aad 
«<*  i  after  fuch  fhearing,  and  before  CImflmas  in  the  fame  year,  hi4 

^  "^t^"Id^  ^^^  ^^'^  out  of  the  faid  parifh,  po  agiftment  whatever  was  paid 
any  'time  after  ^^^  ^"^^  fheep,  the  tenth  fleece  fo  rendered  being  confidered  as 
fuch  fliearing  the  whole  tithe  of  fuch  fheep  for  the  year.  He  alfo  infiAed, 
and  before  that  he,  as  vicar,  was  entitled  to  four  pounds  of  butter 
V'^^hT' '  ^^^  every  milch  cow  ;  to  two  pounds  of  butter  for  every  flrap 
titkrd  to  Alb.  of  nii^ch  cow  and  heifer  of  the  firft  calf  kept  in  the  hamlet  of 
buttvr  fcreveiy  SuUon  Saint  Mary  \  and  to  two  pounds  of  butter  for  every 
Rulch  cow,  and  new  mil^h  cow  kept  in  the  hamlets  of  Sutton  Saint  Jamu 
^  lib.  forcvtry  ^^j  button  Saint  Edmunds  \  to  one  pound  of  butter  for  every 
^t^M^i .  *"**  ftrap  milch  cow  and  heifer  of  the  firft  calf,  fuch  butter  to  be 
fozlb.  and  jih.  paid  between  May  Day  and  Lammas  Day  in  every  year  ;  and 
in  Suit^m  St,  for  every  milch  cow  kept  in  Sutton  Saint  NickolaSy'  threepence  \ 
yaMnzT\dSuttcn  ^^^  f^^  evcry  ftrnp  mikh  cow  and  heifer  of  the  firft  calf,  three 
10  -d^'^a  milch  halfpence,  in  difcharge  of  tithes  of  milk  of  all  cows  kept  in  the 
^ow^and  i|d.  a  f^^id  hamlcts.  Hc  alfo  infiQed^  that  by  another  ancient  cnftom 
itiap  in  Sutton  there  had  been  rcjidered  and  paid  to  the  reAor,  by  every  inha. 
^t.  NiMati  bitant  keeping  kine  therein,  except  in  Sutton  Saint  Nicholas^  the 
piiator  wa»en'  ^^^^  "^^  which  was  made  into  cheefe,  nine  checfes,  made  of 
citjed  to  nine  the  party's  own  dairy,  in  lieu  of  the  tithe  of  all  milk  made  into 
chcefes,  cxcrpt  checfe.  He  further  faid,  that  fuch  payments  of  one  ffailling 
in    SKttm    S:.  3^^!  fourpence  for  every  piilch  cow,  and  eightpence  for  every 

Kilk  'made  ^^P  ^'^^^  -^^^  ^°^  ^^^^^^  °*'**^  ^^^  ^^^^  ^^  **^^^  ^"'^^  ^'""^' 
Into  checfe  5        ^nd  Sutton  Saint  Edmunds y  had  always  been  accepted  by  the  vicar 

that  in  Sutton  St,  Jumcs  and  SuUin  St,  EdmcnAi  the  vic^  ha4  taken  18.  4d«  a  cow  and  2d-  a  Arap, 
iniUad  oi  Uie  buitc:  j 

in 
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iri  Kcu  of  fuch  butter :  and  he  prayed,  that  if  any  decree  (hoold     Bekwitt 
be  made  touching  the  rights  of  the  rcftor,  the  right  cf  the  vicar         ^"""^ 
would  ^ot  be  affefted  thereby,  but  declared  and  eftaUiffaed. 


AtLINBr. 

and  priys,  thiC 
his  righcf,  as  vicar,  may  be  declared  aiod  ^ftabliihed. 


Tie  PrefiJffrtandGowrncrsofGufsHaJ^italfzid^th^t  VTroughi  The  Governon 
and  four  others  had  occupied  lands  in  the  pariftt  before  and  ^^OuftHo^^ 
iiace  Lady  Day   1775^  as  tenants  to  the  hofptta),  and  might  unds  in  the  pof • 
have  had  thereon  the  feveral  titheable   matters  ftated  in  the  rcmon  of   tto 
bill ;  bat  they  infifted,  that  no  tithes  of  any  kind,  except  com  defendants  be. 
and  grain,  were  due  in  kind^  dthcr  to  the   reHor  or   to  tbe  ^."K  **>  **«  ^^- 
vicar  of  the  parilh  \  but  that,  on  the  contrary,  they  were  only  ^^   ' 
entitled  to  the  feveral  modufeixiA^d  on  by  the  other  defendants,  ^  Tot^^ 
They  further  faid,  that  the  cafe  of  Hyde  v.  Woollajion  was  fofiur  ^^^  ^^m^m 
front  being  a  determhiatton  of  the  plaintiff's  right  to  the  tithe  due  in  kind ; 
in  kind  of  hay  throughout   the  reftory,  and  particularly  on  ^ 
the  lands  in  the  occupation  of  WooHafton^  that  when  conne^fked  that  all  the  Im- 
with  the  fubfeqnent  condufk  of  E.  Hyde  and  the  fucceeding  propriacon,"  ex. 
inproprntors,  it  was  evidence  of  the  modus  of  twopence  an  acre  ^  ^^,  ^^^" 
but  graft  land  nuiwedfoc  hay  having  been  immemortally  pakl  to  wichiUndlngcbe 
the  reAor,  in  lien  of  tithe  bay  throughout  the  parifh  ;  for  that  dtccee.   in   the 
Hyde  aad  his  fuoceflbrs,  notwithftanding  the  fakl  decree,  had  c«^«  of  Hyde  v. 
GonftaDtly  accepted  thereof  until  the  plaintiff  pnrchafed  the  ^'*^^'!*   *" 
feOory,  whether  the  lands  were  part  of  the  fifteen  hundred  ,!„  for  *ti^ 
acres  occupied  by  IVMaftenot  not«  They  fvrther  faid,  that  they  und  mowed,  in 
were  then  feiied  in  fee  of  four  thoufand  feven  hundred  acres  of  Ucuof  tidie  bay. 
hnd  and  upwards,  which  were»  as  they  believed,  confidered 
within  the  pariih,  and  tlut  the  (aid  lands  were  then  in  the 
occupation  of  the  feveral  perfons  in  their  anfwers  mentioned. 
They  admitted^  that  they  deriv€4  title  thereto  from  perfons 
claiming  under  Wooltaftofif  but  could  not  fet  forth  what  par«» 
ticular  parts  of  fuch  lands  were  the  eftatex)f  JfToaUa/hn^  or  whe« 
ther  the  faid  fifteen  hundred  acres  were  part  of  the  land  belong* 
ing  to  the  hofpital,  or  whether  the  lands  in  the  occupatioa 
cf  any  other  of  the  defendants  were  the   partiodar  lands 
mentioned  in  the  report. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witneffes  The  canfe 
were  examined  on  both  fides;  and  on  the  thirtieth  of  June  ^^2^^*^^ 
1778,  upon  hearing  counfel  feveral  days  for  the  feveral  parties  y  *"'   "''  "" 
and  reading  the  proofs  in  the  caufe  ;  and  the  following  evidence 
on  behalf  of  tbe  plaimifl^  to  wit,  a  particular  of  a  leafe  in  the 
augmentation   office,   dated  the  fixth   of  February   15^60,   to 
Edward  Hanby  and  James  Buxion  \  another,  dated  the  twentieth 
of  January  1568,10  JV/V^Ai/  7''zir)u&// and  others  ;  letters  patent 
in  the  plaintiff's  poilefllon, dated  the  tenth  o£May,  in  the  thirty- 
eighth  year  of   ^een  Elizabeth^  to   Henry    Beji  \   a  writ  of 
injunction  in    the  plaintiff's   pofleflion,  made  in  a  caufe   in 
chancery  between  Anthony  Thomffan^  plaintiff^  and  William  Wife 

and 


evident*  read« 
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lwn»«TT     »id  others^  defendants,  of  the  fir  ft  of  Jiily^  in  the  tenth  jeart^f 

agrni^  — ii-      —  —  —  -- 


Charles  the  Firft  \  a  commiflion  of  fequeftration,  and  the  return 
in  the  (ame  caufe^  dated  the  thirtieth  oljune,  in  the  feventeenth 
year  of  King  Charles  the  Firjt  \  a  deed  poll  in  the  plaintiflF's 
pofieflion,  dated  the  fifteenth  of  July  1641,  from  George  Til/on  to 
John  Tilfon  \  an  aflignment  of  a  leafc  of  the  rcftory,  dated  the 
eleventh  of  May^  in  the  thirty-eighth  year  of  ^een  ElizaietS?^ 
Henry  Be/l,   i^c.  ;  another,  dated   the  thirtieth  of  Navemher^ 
in  the  forty-fifth  year  of  the  faid  queen ;  and  feveral  other  ieafes 
in  the  plaintiff's  poflefiion  ;  and  inquifition  pf/l  morlem  Anthony 
^hompfon^  dated   the  tvrenry-fixth  of  May^  in  the  twenty-firft 
year  of  Charles  the  Firjl  \  the  bill,  anf^er,  and  depofitions^  in  a 
caufe  in  the  exchequer    between  Elmet  HyJe^  plaintiff,  and 
Jl.  f/^oollajlon^  dcfcnd^mt ;  and  decrees  in  -the  fame  caufC}  dated 
the  fixteenth  of  ^i/Zf  1723  and  the  fourth  of  jftdfy  1724;  a  biU 
£led  in  Michaelmas  Term^  in  the  fecond  year  oi  Charles  the  pirft  y 
the  anfvirer  and  the  depofitions  and  proceedings  in  a  caufe  in  the 
exchequer  between  Anthony  Thompfon^  plaintiff,  and  Zir  Oliver 
Boteler  and  others,  defendants ;  articles  of  agreement,  dated  the 
fifteenth  of  March  1743*  between  F.  Williams  and  Sir  Thomar^ 
Feytoti  \  an  order  to  difmifsa  bill  in  chancery  between  the  fame 
parties,  dated  the  eleventh   of  May   1744  \  mtitia  parochialism 
in  the  arch bifhOp's  office  at  Lambeth,  dated  in  1705  ;  articles  of 
agreement,    dated  the   twenty»ninth  of  June  1726,  between. 
F.  Hyde    and    If^.  Hyde  ;     an    afGdavit  made    by    IVUliam 
Goodredy  a  witnefs  examined  in  this  caufe,  fworn  the  twenty- 
fourth  of  November  1 773  ;  a  kafc  by  letters  patent  at  the  rolls, 
dated  the  twenty-fccond  of  June,  in  the  eleventh  year  of  ^leen 
Mlizabethy  to  N*  7%vydall  and  others  \    another  leafe,  dated  the 
feventeenth  of  January,  in  the  twenty*fixth  year  of  the  faid 
queen,  to  F.  Gunter  ',  a  comipifiion  of  furvey  in  the  exchequer, 
of  the  twelfth  o{  February ^  in  the  eighth  year  of  James  the  Firji  ^ 
a  record  of  entries  in  the  common  pleas,  in  the  caufe  of  Sowter  v. 
Clark,  of  Michaelmas  Term,  in  the  fifteenth  year  of  James  the 
Firft ;  the  information,  anfwer,  and  depofitions  in  a  caufe  in  the 
DUCHY  cou AT  OF .  Lancast£B,  between  the  Attorney  General f, 
at  the   relation  of  Sir  Oliver  Boteler,  Knight,  again  ft  Thomas 
Clarke  and  A.  Thompfon  \  a  decretal  order   in  the   fame  caufe, 
dated  the  eleventh  of  February,  in  the  firft  year  of  Charles  the 
FirJi  \  the  information  and  anfwers  in  the  fame  court  between 
the  fame  parties  j  an  order  dated  the  twenty-third  of  Aprils 
in  the  third  year  of  Charles  the  Firjl ;  an  order  in  chancery,  in  a 
caufe  between  Anthony  Thompfon,  plaintiff,"  and   W.  Wtfe  and 
others,  defendants,  of  the  tenth  of  July,  in  the  ninth  year  of 
Charles  the  Firft ',  an  order  in  the  fame  caufe,  dated  the  fourteenth 
of  July,  in  the  ninth  year  of  Charles  the  Firjl ;  an  order  in  the 
fame  caufe,  dated  the  twenty-eighth  of  June,  in  the  tenth  year 
of  Charles  the  Firjl  \  an  ecclefiaftical  furvey  of  Sutton  ticarage, 
in  THE  FIRST  FRUITS  0FFiCE|  dated  in  the  fixth  year  of  Henr^ 

tie 
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the  Eighib  \  an  order  in  the  exchequer,  m  a  caofc  betw^a  B»itK«TT 
tbe  Attorney  General  and  Anthony  Thompfin^  dated  the  fevcntccnth  a/'"*^ 
of  May^  in  the  fifteenth  year  of  Charles  the  Ftrjl ;  an  order  ia 
the  £uie  caufe,  dated  the  twenty-fixth  of  January^  in  the 
fourteenth  year  of  Charles  the  Fir/i  ;  another,  dated  the  twenty- 
fifth  of  yuney  in  the  ieventeenth  year  of  Charles  the  Firjl\ 
another^  dated  the  twenty-ninth  of  Jtme^  in  the  feventeenth  year 
9f  Charles  the  Firjl  \  another,  dated  the  third  of  February  1641 
and  the  fourteenth  of  February  1641  :  and  also  upon  rcaoikg 
the  following  evidence  on  behalf  of  the  defendants,  to  Avrr^ 
articles  of  agreement  of  the  third  of  June  160S,  in  t}ie  fixth 
year  of  James  tbe  Ftrjl^  between  Franeis  Morrice  of  the  one  part^ 
and  Tiomas  Clarke,  bachelor  of  divinity,  of  the  other  part^ 
an  ecckiiaftical  furvey  of  the  vicarage  of  Sutton,  m  the  first 
IRUITS  OFFICE,  in  the  twenty-fixth  year  of  the  reign  of  Henry 
tbe  Eighth  \  a  record  of  entries  in  the  common  pkas,  in  the  cauie 
olSowter  V.  Clarke^  of  MUhaelmas  TerWy  in  the  fifteenth  year  of 
James  the  Firfl  ;  an  information,  anfwer,  and  depofitions,  in  z 
caufe  in  the  duchy  court  of  Lancaster,  between  the 
Attorney  General  J  at  the  relation  of  Sir  O.  Boieler^Knightj  plainti£^ 
againft  Thomas  Clarke  and  Anthony  Tho/fjpfoJt ;  a  decretal  order 
in  the  fame  caufe,  dated  the  eleventh  of  February^  in  thei  firff 
year  of  Charles  the  Fir/i  ;  depoiitions  taken  in  the  fame  caufe  to 
fupprefs  the  evidence  of  W.  Grubb  ;  an  order  of  the  ilxth  of 
February f  in  the  firft  year  of  Charles  the  Ftrjl^  made  in  the  fame 
caufe  }  an  information  and  anfwers  in  the  fame  court  between 
the  fame  parties ;  an  order,  dated  the  twenty-third  of  April, 
in  the  third  year  of  Charles  the  Firjl ;  a  bill  filed  in  the  court 
of  e^pchequer,  in  the  fecond  year  of  Charles  tbe  Firjl ;  the 
anfwers,  depoiitions,  and  proceedings  in  a  caufe  between 
Anthony  Tbompfon^  plaintiff,  againft  &ir  O.  BoteUr  and  others^ 
defendants  ;  a  bill  and  anfwers  in  a  caufe  in  the  court  of 
exchequer,  filed  Michaelmas  Term^  in  the  third  year  of  George 
tbe  Firfif  between  ff^,  Hyde^  plaintiff,  and  JV.  Delamore, 
defendant  \  a  bill,  anfwer,  and  proceedings,  in  another  caufe  in 
the  faid  court,  between  E.  Hyde^  plaintifiT,  and  A.  Woollajlon, 
defendant ;  the  orders  in  the  fame  caufe,  one  dated  the  fixteenth 
of  July  1723,  the  other  the  fourth  of  y^/iV  1724  ;  a  terrier  taken 
from  the  epifcopal  office  of  the  Lord  B'l/hop  of  Lincoln^  at  Bugden^ 
in  Huntingdon/birey  dated  the  twenty-fourth  of  May  1708  \  a 
bill  and  anfwer  in  a  caufe  in  the  court  of  chancery  between  F^ 
Williams y  clerk,  plaintifl:',  and  Sir  T.  Peyton^  Bart,  and  Bridget 
his  wife)  articles  of  agreemcrnt,  dated  the  fifteenth  of  March 
IL743-4,  between  Frederick  Williams ^  vicar,  and  Sir  T.  Feytom 
and  his  wife,  rcAors  of  Sutton  i  and  on  debate  of  the  xnat« 
icrj 

Ttiz  CoufvT  ordered  the  following  iilucs  to  try,  ifTuct  4Utfiijagi 
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MCREES  IN  TITHE  CAUSES 


filMMlTT 


J^iRSTi  **  Whether  a  fnoJns  of  twopence  for  cverf  acre  of 

^  grafs  land    mowed   for  hay  within  the  parifli  of    Suthn 

Allkmbt.     a  hath  been  paid  to  the  impropriators  by  the  occupiers  of 

IheimpSl^il^  «  fuch  lands  rcfpcaivcly,  in  lieii  bf  tithe  hay  ariflng  thef<f- 

*«  from/* 


mgautj 
Allkmbt. 


;  impropriator 
18  to  receive  ad. 
an  acre  in  Ueu  of  tithe  hay. 

adly.  Whether  SEcoNi^Lt,  *«  Whether  tiicfe  has  been  immemdriaiiy  paici  t6 
^^^'7o^'^^e  "  ^^^^  impropriator,  by  the  occupiers  of  lahd  within  the  parifh, 
certain  fum<  in  **  *"  ^*^^  of  the  tithe  of  calves  calved  therein,  the  fcveral  mcdufet 
Bcu  of  the  tithes  "  following,  THAT  is  'to  SAY,  in  thc  years  in  which  the  rcfpcftivc 
tef  calves.  «  occupiers  have  not  had  fo  miiny  as  fcven  calves,  one  haif[)enny 

**  for  every  calf ;  in  the  yeats  in  Which  they  have  refpeftivclj^ 
'<  had  feven  cdlve^,  and  no  more,  one  {billing  and  fourpence 
*^  halfpenny  for  all  fuch  calves  in  the  years  in  which  fuch 
*<  occupiers  havd  refpeflively  had  eight  calvesj  and  no  more  ; 
"  feventeen pence  for  all  fiich  calves,  in  the  years  in  which  they 
*<  have  refpeftivelv  had  nine  calves,  and  no  niorc;  and  in 
<«  the  years  in  which  they  have  refpeitively  had  ten  calves,  and 
<(  no  more,  eighteenpence,  for  all  fuch  calves  )  and  fb  on  for 
«  progreflive  numbers  above  ten.** 

Thirdly,  "  Whether  a  Modus  df  one  penny  for  every  foal 
<*  foaled  in  the  parifh,  in  lieti  of  tithe  in  kind  of  foals  foaled 
«  therein,  hath  been  paid  to  tht  impropriator^  in  lieu  of  the 
«<  tithe  in  kind  of  fuch  foak.'* 


Sdly,  Whether 
the  impropriator 
is  to  receive  id. 
a  foal  ^  in  lieu  of 
the  tithes  there- 
of. 

4th!y,  Whether 
the  vicar  is  en- 
titled* to  the 
tithes  of  milk  in 
kind. 


Sthly,  Whether 
the  occupiers  in 
Sutt^m  St,  Ma' 
ry  pay  4tb.  of 
butter  for  a 
milch  cofw,  and 
lib  for  a  ftrap  j 
and  the  occu- 
piers in  Sutton 
St,  Jains  land 
SMtt9n  St,  Edm 
mouds  »lb.  for  a 
milch  cow  and 
lib.  for  a  ftrap, 
In  lieu  of  tithe 
milks 


FouHTHtf ,  "  Whethfer  the  vtcat  <3f  the  parifh  and  all  his 
^  DredeceiTors  have  been  entitled  to  receive  the  tithe  of  milk 
<<  %]thin  the  faid  parifh,  as  belonging  to  the  faid  vicarage^  and 
^<  part  of  the  endowment  thereof,  or  fome  augmentation  of  fuch 
«  endowment/' 

Fifthly,  '«  Whether  fuch  modufes^  as  are  herein  after  parti- 
<*  cularly  mentioned,  have  been  rendered  or  paid  in  lieu  of 
•'  tithe  milk,  by  the  owners  of  cows  yielding  milk,  or  been 
«'  payable  to  and  accepted  by  the  vicar  of  the  faid  parifh  for  thc 
"  time  being,  that  is  to  say,  for  every  milch  cow  within  thtf 
<<  hamlet  of  Sutton  Saint  Mary^  part  of  the  faid  parifli,  four 
•*  pounds  of  butter  for  every  flrap  milch  cow  and  heifer  of  the 
**  firft  calf,  and  two  pounds  of  butter,  in  difcharge  of  all  tithes 
<*  of  milk  of  fuch  kinc  and  heifers  ;  and  for  every  milch  cow 
*<  kept  as  aforefaid  within  the  hamlets  of  Sutton  Saint  Jamif 
*<  and  Sutton  Saint  Edmonds^  two  pounds  of  butter  and  one 
««  pound  for  every  ftrap  milch  cow  and  heifer  of  tKe  firft  calf; 
«<  fuch  butter  being  paid  between  May  Day  and  Latnmai^  in  fall 
««  for  the  tithe  of  milk  of  fuch  kinc  and  heifers  payable  td  the 
^  vicar  of  the  faid  parilh  from  the  inhabitaints  of  the  faid 
u  hamlets  of  Suitm  Saint  Mary.  Sutton  Saiftt  James^  and  Stntom 
I  •«  Saua 
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^♦«  ^mHi  Edhionds  \  and  threepence  for  every  milch  cow  ;  and  ^'^^'J*^ 
•^  three  halfpence  for  every  ftrap  milch  cow  and  heifer  of  the  A,jf^^,y. 
**  firft  calf  kept  withiil  the  hamlet  of  Sutfon  Saint   Nicholas^  ' 

**  ofhcrwife  Lutton,  otherwrife  Lutton  Hum,  in  full  of  the  tithe  J^^^J,*^^^^ 
**  of  milk  <rf  all  kine  and  heifers  within  the  faid  hamlet  of  ^rap  in  SuttM 
'•'  Sutuh  iaint    Nicholas^   other  wife    Lutton^   otherwife  Lutton  Si.  NuMm. 

Sixthly,  '« Whether  the  vicar  of  Sutton  hath  been,    by  6thiy,  Whether 
*«  endowment,  prcfcription,  or  otherwife,  entitled  to  the  tithe  Jj;.^^'''^""/"^: 
**  of  theagiilment  of  flieep,  and  of  all  manner  of  dry,  barren,  ^^^  ^^^ 
y  and  unprofitable  cattle  fed,  kept,  and  depaflured  within  the 
^  faid  paffifli  and  the  titheable  places  thereof." 

S£VBNTHLT,  «« Whether  the  vicar  is  entitled,  for  fheep  fed  ytWy,  whether 
«  and  depaflured   in  the   pariQi,    to    the    feveral    payments  ^'^"^^^VT 
«  following,  THAT  is  TO  SAT,  if  Iheep  have  been  brought  into  ,  y*"r.'andone 
^<  the  faid  pari(h  in  any  year,  and  fold  out  again  the  fame  year  ^i^ce  *j>er  hjn- 
•<  without  being  {beared,  there  hath  Seen  cpnftantly.  paid  one  dred  a  momii  ;f 
•«  farthing  for  every  month  during  which  each  of  the  faid  fheep  brooght  in  afier 
«  had  been  depaflured  within  the  faid  parifli,  and  threepence  ^*"*''^«*'* 
«•  for  every  flieep  for  a  year  ^  and  if  iheep  are  brought  into  the 
^  faid  parish  after  Candlemas,  and  (beared  in  the  faid  pariftx 
'  «<  in  the  fame  year,  there  hath  been  ufually  paid  after  the  rate 
*«  of  oneJUece  in  every  one  hundred  for  every  month  fuch  fheep 
^  have  been  depaflured  within  the  faid  parifh.** 

f 

EiGHTBLT,  «  Whether  a  iwft/ttx  of  twopence  ought  to  be  paid  «fWy»  wiicthtr 
•«  to  the  vicar,  at  Eqfter  in  every  year,  or  after,  upon  reafonable  *^\j,*g^"'^  jh* 
«<  demand,  by  every  perfon  whatfoever .occupying  any  mefTua^e,  Jj^^,  at  Eajier, 
^  cottage,  garden,  yard,  orchard,  land,  meadow,  paflure,  or  under  the  dcro- 
•<  marfh  ground  within  the  faid  parifh  and  the  titheable  places  mmation       of 
<«  thereof,  by  the  name  or  names  of  hearth  fdver,  garden  fdver,  ^^'^^     ^^^'^ 
**  mdijbot  and  waxing  fdver,  in  lieu  and  full  difcharge  of  all'and  fn^^/j^    atl 
^  fingular  tithes  of  herbs^  flowers,  roots,  apples,  pears,  plumbs,  ^paxingjUwr  in 
•*  nuts,  and  other  fruits,  in  and  upon  any  gardens,  orchards,  or  lieu  of  garden 
««  yards  within  the  faid  parifh,  yearly  growing  and  arifing ;  ^"J^>  firewood, 
"«  and  of  all  wood,  cuttings,  croppings,  or  loppings  of  trees  JJ^ent^  of  bTrei 
•*  cut  during  fuch  year,  and  of  herbage  and  agiftment  of  all  catiie. 
<<  manner  of  dry,  barren,  and  unprofitable  cattle  of  fuch  perfon 
^  and  perfons  depaflured,  fed,  and  kept  within  the  faid  parifh 
«<  and  the  titheable  places  thereof"  ^ 

The  occupiers  to  be  plaintiffs  at  law,  and  the  impropriator  to 
Ve  defendant. 

The  feveral  ifllies  were  accordingly  tried  by  a  fpecial  jury ;  The  jffuet 
• .  mnd  it  was  found,  ^^^ '» 


As  to  THE  FIRST  ISSUE,  "  That  the  modufes  ftated  therein  did  ift,  That  arf.  an 
f«  not  cxiflj  but  that  by  ancient  cuflom  ufcd  in  the  pariih  of  ^c^e    for   ligt 

'  Mx.aih'iV'  an  1  lu, 

an  aciefin*  £«w  Mtsdva,  wken  ntnwed,  are  payable  to  the  impropriator  In  lieu  of  t>.li.  h;*/. 

Vol,  IV,  -  F  «  Sutton 


\ 


<($ 


DECREES  IN  TIT^  CAtJStS 


^fy,  Thatjd. 
for  every  calf 
calveil  in  the  pk- 
.  riA  is  payaihle  ta 
the  impropriator 
in  lieu  of  tithe 
catvea^ 


BsNiixtT  «  SiiUon^  zni  the  tlth^able  places  tbcreof,  for  time  whertof  tlie 
^^fi  cs  memory  of  man  is  not  to  the  contrafy,  sun  apcjcnt  nmius  or 
.  LKKftT.  ,4  cuftomary  payment  or  compofition  of  twopence  fof  every  acre 
^^  of  High  Mtadno  land  mown  for  hay,  and  one  pouiy  for 
«<  every  acre  of  Lo^a  Meadow  or  Foditr  Grotmd  raovm  for  hay 
»  within  the  faid  parilh  or  titbeable  places  thereof,  had  been 
<<  paid  dr  rendered  to,  and  accepted  by  the  re£fa:>r  or  improprt- 
<'  ator  of  the  faid  parifli  for  the  time  being,  by  the  occn^icrs 
^  of  fuch  lands  refpe£kively^  in  lien  of  tithe  bay  arifing  from 
•*  fuA  hnds." 

4 

^9  to  THX  SECOND  issuiy  <^  That  the  moibiis  as  therein  ftated^ 
"  did  not  exift  y  but  that  by  ancient  and  eftabliihed  cuftorts 
<<  ofed  within  the  fakl  parifh  and  the  titheable  places  thereof^ 
^  for  time  whereof  the  memory  of  man  is  not  to  the  contrary^ 
**  there  had  been  rendered  and  paid  to,  and  accepted  by  the 
^  re£tor  or  impropriator  of  the  faid  pariQi  for  the  time  beings 
*^  by  the  occupiers  of  land  within  the  fame,  a  modus  or  cut^om- 
^*  ary  payment  of  one  halfpenny  for  every  calf  calved  wilhhi 
^  the  faid  parifh,  or  the  titheable  places  thereof,  in  Irea  of  the 
«♦  tithes  of  calves.*^ 

Ab  to  THE  THIRD* ISSUE,  "That  by  ancient  cnftom  nfed 
•*  within  the  faid  parifli  and  the  titheable  places  thereof.  Cor 
**  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
♦*  an  ancient  modus  or  cuftomary  payment  of  one  penny  for 
•*  every  foal  foaled  within  the  faid  parifli,  or  the  titheable  places 
•*  thereof,  had  been  rendered  and  paid  to  the  reftor  or  iropro- 
^  priator  of  the  faid  parifh  or  reAory  impropriate  for  the  time 
",  being,  and  had  been  accepted  by  fuch-rcftor  or  impropriator 
•*<  in  lieu  and  difcharge  of  the  tithe  in  kind  of  foch  foals,  as  the 
**  plaintiffs  at  law  had  alledged.'^ 

4thly,  That  the      ^s  to  THE  PQURTH  ISSUE,  "  That  the  Ticar  had  not  been  «>• 

milk  that  u  "  ^'^^^  ^^®  ^'^^^  ^^^  been  endowed  of  the  tithe  of  milk  within 
not  made  into  *'  the  faid  parifh  and  the  titheable  places  thereof  (excepting 
cheefe.  ,  n  fach    milk  as  might  at  any  time  or  tisftea  be  made  ln» 

w  ch^efe.)'* 

StWy,  That  the  As  to  THE  FIFTH  ISSUE,  **  Thatby  ancient  cnftom  nfed  unthiin. 
"IwZ^^'T^l^'  ^^  *c  faid  parifh  of  Sutton,  and  the  titheable  daces  thereof^ 

titled,  in  Sutton  ^r»i  r  %  /•  •  *    t 

St.  Mary,  to  **•  for  time  whcreof  the  memory  of  man  »  not  to  the  contrary, 
4ib.  of  butter  ^<  fuch  ancient  modufis  or  cuftomary  payments  or  coxnpofition9> 
/or  erery  milch  c«  as  were  therein  after  particularly  mentioned,  had  been  rcn-* 

f^eve"'ftra*'*^    **  ^^^^   ®'   P^^  "^  ^^^"  ^^  ^"^^  "'^^»  ^^  ^^  OWncrS   of  COWS 

and  in  Smvn  **  yielding  milk,  or  been  payable  to  and  accepted  by  the  vicar  of 
St.  James'  and  •*  the  fiiid  parifli  for  the  time  being  (that  is  to  fay),  for  every 
Suiion  St.  Ed-  u  milch  cow  within  the  hamlet  of  Suftan  Saint  Mny^  part  of 
^J^t  ^  muih'  '*  *^  '^^^  parifli,  four  pounds  of  butter  j  and  for  every-  ftrap* 

cow«  and  ilb.  for  every  Arap  )  and  In  Sutttn  Si«  iTuhuhSf  to  3d.  a  milch  €Ovr,.«>d  >i3.  a  ftrap,  'vat 
lieu  of  the  tithe&  of  milk.not  made  into  chccft. 


34ly,  ThaC  I'd. 
for  every  fMl 
foaled  in  the  pa-' 
rifli  is  payable 
to  the  Impro- 
priator in  lieu  of 
tahe  foaU. 
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**  milcli  oow  and  heifer  of  the  firft  calf^  two  pdUnds  of  butter,      Bknnitt 

**  in  difcharge  of  all  tithe  milk  of  fuch  kinc  and  heifers;      '^^^-'P 

•*  and  for  every  milch  cow  kept  as  kforefaid  within  the  hamlets        ^^-c^*^* 

**  of  Sutton  Saint  James  and  Sutton  Saint  Mdmurtds^  two  pounds 

"  of  butter,  and  one  poiind  of  butter  for  every  ftrap  milch  cow 

"  and  heifer  of  the  firft  calf,  fUch  batter  beiiig  paid  between 

*«  May  Day  and  LdmmaSy  in  full#  for  the  tithe  of  milk  of  fuch  ' 

.«*  kine  and  heifers,  payable  to  the  vicar  of  the  faid  parifli  from 

"  the  inhabitants  of  the  faid  hamlets  of  Sutton  Saint  Mary^ 

••  SuttoH  Saint  JameSy  and  Sutton  Saint  Edmonds  /  and  tiireepcncc 

**  for  every  milch  cow ;  and  three  halfpence  for  every  ftrap 

**  milch  cow  and  heifer  of  the  firft  calf  kept  within  the  hamlet 

**  of  Sutton  Saint  Nicholas ,  other  wife  Lutton^  other  wife  Lutton 

**  Hurn^  in  full  for  the  tithe  of  milk  of  all  kine  and  heifers 

•*  within  the  faid  hamlet  of  Sidton    Saint  Nicholas  ^  other  wife 

**  Lutton^  otherwife  Lutton  Hutn^  as  the  faid  plaintiffs  at  law 

«  had  allcdged." 

As  to   THE  siitTH  ISSUE,  "That  the  vicar  of  the  p^Hfli  of  ^^My,  thaff!]? 
*^  Sutton  ior  the  time  beinc  then  was,  and  for  time  wher<  ofthe  ''^'\  **  \ .  '  ""^i 

.*c  e  •        •      °      %  111.  f  1  to  the    tifl't   of 

^  memory  or  man  is  not  to  the  contrary  had  been,  by  endow-  ^^^  .gift .  cnt  of 
^  meor,  prefcription,  or  otherwife,  entitled  to  the  tithe  of  agift-  (heep  and  cf  ^w 
**  meat  of  Qieep,  and  of  all  manner  of  dry,  barren,  arid  ^npro-  baficn  cm>.. 
^  fitable  cattle  fed,  kept,  and  depaftured  wichin  the  faid  pai'ifh, 
'*  and  the  titheable  places  thereof,  as  the  faid  plaintiffs  at  law  had 
*'  in  that  behalf  alledgcd.** 

.  As  to  THE  sfiVENf  H  iswE,  «*That  if  iheep  hald  bceft  brought  ythty,  Ti.t  r,.e 
•<  into  the  faid  parifh  in  any  year,  and  fent  apd  fold  out  again  ^ic*""  ^'  °''^y  -- 
*«  the  faoic  year,  without  being  fheared,  there  had  not  conftantly  ^'^^'^  '2,3''.  f«f 

•  3  '  '    evtry  fli^^u  not 

«•  been  paid  one  farthing  fdr  every  month  during  which  each  f^^^^  ,„  t^^.  p^. 
*•  of  the  faid  fheep  had  been  depaftured  in  the  faid  parifti ;  but  f(h  ;     to    6fig 
**  that  by  ancient  cuftom  ufed  within  the  faid  parifti,  from  time  pf<^^  «"   ^^^y 
«  whereof  the  memory  of  man  is  not  to  the  contrary,  there  had  ^"^/'""'^'^'J^n^^ 
**  been  rendered  and  paid  to  the  vicar  of  the  faid  parifh  for  the  JJ^Jp  beoughtin 
*  time  being,  or  to  his  Icflee  or  agents,  for  flieep  fed  and  after  CaftdUmmt 
^  depaftured  whhin  the  faid  parifti,  the  feveral  payments  fol-  and  ftieared  in 
^  lowing,  THAT  |s  TO  SAY,  if  ftiecp  had  been  brought  into  the  ^J^^j^JJ^^!^  ** 
**  faid  pafifh  in  aii^y  year,  and  fent  or  fold  out  again  the  fame  ^^^\^^  jn  ^tn 
•*  year  without  being  ftieared,  there  had  been  conftantly  paid  of  thcagjftment 
**  threepence  for  every  ftieep   for  a  year  ;  and  if  ftieep  were  tithes  of  fuch 
••  brought  into  the  faid  parifli  after  CandlemaSi  and  ftieared  in  ^^P* 
*•  the  fame  parifli  in  the  fame  year,  there  had  been  ufually 
*<  paid  after  the  rate  of  one  fleece  in  every  one  hundred  for 
**  every  month  fuch  Iheep  had  been   depaftured   within  the 
H  faid  parifh,  as  the   faid  plaintiffs  had   in  that  behalf  alfo 
^  alied^ed^'* 

F  t  And 
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BiTffrtTT         And  as  to  the  eighth  and  last  issue  (a),  **  That  by  no 

a^awji  ,c  cuftotn  in  the  pafifh,  for  time  whereof  the  memory  of  man  is 

not  to  the  contrary,  an  ancient  moJus  or  cultomary  payment 

vicar'is  not  o^  "  ^^  twopcncc  Ought  to  be  rendered  and  paid  to  and  accepted 

b!i«red  to  receive  "  by  the  vicar  of  the  faid  parifh  for  the  time  being,  at  the  feaft 

ad.  a  year,   at  *'  of  Eafier  in  every  year,  or  after  upon  reafonable  demand, 

*^^^'^»     under  «  [jy  evefy  perfon  whatfoever   occupying  any  meffiiage,    cot, 

tion   of^w^/i  **  garden,    yard,  orchard,    land,   meadow,  pafture,  or  marih 

fiivtr^     garden^^  ground  within  the  faid  parifh  and  the  titheable  places  thereof, 

Jliifir^   and  Jh9t  **  by  the  name  or  names  of  hearth Jilver^  gardenjiher^  imijbot  and 

and  wxtng  fi^  it  waxing  Jf/vfry  in  lieu  and  full  difcharge  of  all  and  fingular 

rhe\ithcsoffir  '^  t'*'^^^s  of  herbs,  flowers,  roots,  apples,  pears,  plumbs,   nqts, 

xivood,     garden  ''  ^^^  Other  fruit,  in  and  upon  any  gardens,  orchards,  or  yards 

fluff,  and  ihc a-  **  within  the  faid  parifh,  yearly  growing  and  arifltlg  ;  and  of 

giftmcnt  of  bar-  fi  all  wood  cutting,  croppings,  and  loppings  of  trees  cut  during. 

rcn  cattle.  <(  ^^^j^  ^^^^  .  ^^^  ^^  herbage  and  agiftment  of  all  manner   of 

«*  dry,  barren,  and  unprofitable  cattle  of  fuch  perfon  or  perfons 
*'  dcpafturcd,  fed,  and  kept  within  the  faid  pariftx  and  the 
•*  titheable  places  thereof,  51s  the  faid  plaintiffs  had  alledged.** 

The  bill  difmif-       The  Court  therefore,  on  the  fifth  of  Ju/y  1 779,  ordered  the 
fed  with  coiU.     bill  to  be  difmiflcd  with  cofts  both  at  law  and  in  equity. 

Skynner,  Chief  Barofu 
Eyre,  Baron, 
Hot  HAM,  Baron. 
Perryn,  Baron. 

^  («)  But  fee  as  to  tbU  ilftte  the  caufe  ^f  Bennett  v.  Peart,  £a(Ur  Term^ 
3.  Geo.  3.  poiU 

Tnw.   Ttttt,  MiCKlETHWAITE   agUinJl  BaTELV. 

18  Geo.  3«  «»    ^ .,  .   ^^  . 

Norfolk^  14th  Julj  1778.  ^ 

The  plarntiff  HPHE  plaintiff  claimed  the  great  and  fmall  tithes  of  the  parifli 
claims  tithci  as  •*■  of  Tunjiall^  in  the  county  of  Norfolk^  as  the  impropriator 
impropriator  of  thereof}  and  ftated,  that  the  rectory  was  formerly  parcel  of  the 
rlnju^Z^N^rl  mon^ftery  of  Sellon,  in  the  county  of  Suffolk  j  that  in  the  year 
>/*j  a.td  iUiJi  1649,  Richard  JenhinfonyRZ'&  feifed  in  fee  of  the  faid  impropriate 
the  title  under  rcAory,  with  all  the  rights  thereto  belonging  \  that  being  fo 
\viijrh  he  pur.  feifed,  he,  about  the  tenth  day  of  Jatitiary  1649,  by  indenture 
cm  ^e'^*  ^*'"f  tripartite  made  between  him  and  his  fon  and  heir  apparent  of 
Jtugui  iv7«,       '^^c  fi*"^  P^^^  >  .Willi  am  Trundle  and   Edmund  Wither  by  of  the 

fecond  part  \  and  Robert  Rofs  and  Edward  Wife  of  the  third 
part  \  for  the  better  fupport  of  him  the  faid  Richard  Jenkinfon 
and  Annt  his  wife,  and  for  other  the  purpofcs  in  the  faid 
indenture  mentioned,  conveyed  the  fame  accordingly  ;  that  bf 
fever^l  mefne  conveyances,  the  reftory  became,  before  the  year 
i7^»  veiled  in  Sir  L.  Blackwfll^  Baronet,  Unce  deceafed,  and. 
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by  aft  of  parliament  made  in  the  fcvcnth  year  of  Giorgethe  Firfi^  Mickh- 
Sir  John  EyIeSj  Baronet^  and  other  truftees  nominated  and  tmwaitb 
appointed  in  and  by  tHe  faid  a£l ;  that  the  faid  truftees,  "  BatTiy. 
)sf  indenture  dated  the  ninth  of  June  1726,  fold  the  fame  to 
Sir  Lambert  Blackwel/f  Baronet^  fphjcft  to  the  fum  of  ninepcncc 
halfpenny  ifluing  thereout  for  procurations  and  fynodals  to  the 
biihop  and  archdeacon  of  Nortvici,  and  alfo  fix  pounds,  thirteen 
ihillingSy  and  fourpence  yearly  for  the  maintenance  of  a  ohaplain 
in  the  faid  church  ;  that  it  descended  to  Sir  Charles  Blackwell 
his  fon,  of  whom  the  plaintiff,  about  the  eleventh  of  Auguji 
1773,  purchafed  the  fame,  and  had  ever  fince  been,  and 
then  was,  the  true  and  lawful  impropriator  or  owner  thereof,  and 
entitled  to  receive  the  faid  tithes.  The  plaintiflF  charged, 
that  part  of  the  lands  under  which  the  defendant  Fountaine 
claimed  to  be  entitled  to  the  tithes,  then  in  the  pofleiSon  of  the 
defendants,  was,  by  virtue  of  a  deed,  freed  and  difcharged  of 
tithes  great  and  fmall,  the  fame  being  the  jointure  of  Anne^ 
the  wife  of  Richard  Jenkinfon^  during  her  life  only  \  and 
that  other  parts  thereof  were  difcharged  only  for  the  lives  of 
Miles  Jenkinfon  and  Eliza  his  wife,  and  no  longer ;  that  the  ' 

lands  refpeftively  occupied  by  the  defendant  Bately  and  others 
within  the  faid  parifh  were  all  fubje6t  to  the  payment  of  tithes  ; 
and  that  the  fame  were  due  only  to  him  the  plaintiff,  and  not  to 
any  other.  He  charged,  that  the  defendant  Fountaine  was  not 
the  true  and  lawful  impropriator  of  the  faid  rectory,  and  that 
no  grant  or  conveyance  thereof  had  at  any  time  been  made  to 
him  or  to  any  other  perfon  under  whom  he  claimed. 

The  defendant  Bately  and  others  faid,  that  the  defendant  B.  The  dcfcndinii 
Fountaine^  who  claimed  the  tithes  of  the  parifh,  was  the  true  and  fay,    that    P» 
lawful  owner  and  impropriator  thereof,  ^nd  had  for  feveral  FettMtame  if  the 
years  paft   paid  the  fynodals  and  procurations  to  the  biihop  *™*  ""^  ^^ 
and  archdeacon  of  Norwich^  and  likewife  the  annual  falary  to  a  r^aoryt 
curate  or  chaplain  for   ferving    the  cure  of  the    faid  parifh 
in  the  chancel  of  a  church  formerly  {landing  within  the  fame, 
there  being  no  other  place  of  worfhip  within  the  faid  parifh  ;  and 
that  the  refpedlive  landlords  of  the  defendants  Bately^  fFrigbt^ 
and  Artisy  haU  held  their  refpe£tive  lands  freed  and  difcharged 
from  the  payment  of  tithes  under  and  by  virtue  of  fome  ancient 
grant  or  otherwife* 

The  defendant  B.  Fountaine  denied,  that  the  plaintiff  was  the  The  de^ndanft 
owner  or  impropriator  of  the  reftory ;  and  flated  the  deed  in  the  ^-  ^•««»«*<dc* 
Ml   mentioned,  dated  the  tenth  of  January    1649,  and  the  2ff\\*JIi^jJ^|j! 
Jim  and  recovery  fuffered  in  purfuance  thereof;  and  infifled,  ttOon^ 
that  the  perfon  of  whom  the  plaintiff  had  purchafed  never  was 
feifed  or  pbf!effed  thereof,  or^  entitled  thereto^  and  tl]^arefore 
lad  no  ri{;ht  to^  difpofe  of  the  fame.      ^ 

F  3  Thi 


\ 
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i 


MicrtB-       '  Thf  Court  retained  the  bill  for  a  year,  with  liScrty  to  the 
ZuwJ^      plaintiff  In  the  mean  time  to  try  his  title  at  law. 


1  UWAITX 
Bat£LY. 


The  biadi(inif- 


The  plaintiff  neglecired  to  proceed  to  a  trial  ofhictitte^  ani 
the  bill  was  difmifled  with  cods. 


*«iN.  te«m,  Payne,  Widow,  againj  Payne. 


28,  GjLO.  3, 


fi#Ar,  3^5?  Ju/y  1778, 


The  owner  of  'TPHE  plaintifF,  as  tenant  for  life  under  the  will  of  her  late 
the  corn  tiiies  -■-  hufliand,  claimed  the  tithes  of  ci>rn  and  grain  which  bad 
^ '  ^i^'  '^'^^*  arifcn  in  a  certain  ward  of  the  parifli  of  Ea/i  Grinfiiadj  in  the 
parifh'  of"  A//  co"'^ty   of   SuJJix^    called  the  Town  Wara^  fiom  Michaelmas' 

Criiijltadf  in     1774* 

Sujjcx,  duims  thcra  in  kind  from  Mictaelmai  1774, 

The  dcfrndanti  The  defendant!  admitted,  that   they  occupied  lands  In  /£^ 

'fl^  T^  "''"•'"  5^^wn   W'.ir//  ;  and  (et  up  a  modus,  that  all  occupiers  of  land 

ere  tor  wneat,  ^here  had  alwiiys  paid  to  the  impropriaior,  at  Michaelmas^  or  as 

zr.d  IS.  6d  an  ioon  after  as  the  fame  had  been  demanded,  the   fum   of  two 

act    tor    lent  fhilUngs  and  ilxpence  an  acre  for   every   acre  of  fuch    land 

ccrn  K'^wn  on  jn  their  occupation,  when  the  fame  had  been  fown  with  wheats 

ianua  m  the  (aid    .,.  ri-i  1  r  t  r        c  t  r- 

^ivwrWard  in  ^"  ^*^"  ®^  ^"^  tithes  thereof;  and  10  after  that  rate  tor  a  greater 
licu.t  thctjti.to  or  Icfs  quantity  than  an  acre  :  another  modus oi one  (hilling  and 
of   wheat   and  fixpencc  ah  acre  for  every  acre  of  fuch  land  when  fown  with  ' 
lent    cpra     in  /^^^  ^^^^^^  ^j^^  j^  |jgy  gf  ^j^^  tithes  of  lent  corn  ;  and  fo  after  that 

*  rate  for  a  greater  or  lefs  quantity  than  an  acre.     They  further 

and  /ay,  that  f^,icl,  that  moft  of  the  arable,  meadow,  and  paf^ure  lands  in  the 
the  lands,  on  an  ^^^\()^  were,  one  acre  with  another,  worth,  to  be  letten,  and  were 
worth iilore  than  ^^^^">  ^^  ^^^  Ihillings  an  acre  by  the  year  5  but  they  admitted^ 
491.  9Xk  figrc*      that  the  faid  lands  were  much  improved,  and  of  much  greater 

yearly  value  than  formerly  ;  that  within  forty  or  fifty  years  laft 
paft  much  more  of  the  faid  land  had  been  converted  into 
tillage  ;  and  that  feveral  fmall  parts  thereof  were  part  of  A/bm 
down  Pore  ft  ^  and  taken  from  thence,  and  were  foraicrly  of  little 
or  ng  value,  and  uncultivated  ;  but  they  t'aid,  that  the  fard 
foreft  did  never  pay  any  manner  of  tithes.  They  admitted^ 
that  the  plaintif)^',  before  Michaelmas  1774,  gave  the  defend- 
ants notice  to  fet  out  their  tithes  of  corn  and  grain  in 
kind  ;  but  infixed,  they  v/ere  not  bound  to  fet  otit  fuch' 
tithes  in  kind,  ^  the  plaintid^  was  bound  to  accept  of  the  fiiid 
modufeSf 

Ts;ecaufff  The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefle^* 

h^^iidf  yitTQ,  examined  on  both  fides  \  when  ,upon  hearing  counfel  ovu 

'    ^oth  fides  ;  and  reading  feveral  depofitions  on  behalf  of  the 
tl^ft^di^nts  }  ^dj  for  the   plaintiff^  tb?  ai)fwer^  and  feveral 

J  ^epofitippSi^ 
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depofitions,  and  receipts  ;  the  caufc  "was  adjourned  to  this  day       Payki 
for  the  opinion  of  the  Court ;  ^^'^ 

The  Court  ordered  the  deputy  remembrancer  to  take  an  *^}^  **ihe«  in 
account  of  what  was  due  for  the  tithes  of  corn  and  g|rain  dc-  ^JJ^  coftT'***'' 
manded  by  the  bill>  with  coils. 

The  Court  full* 

* 

CoHAM  azainjl  Wood,  '^'i"*  '^■■*'» 

Middle/ex^   l^th  July  1778. 

»T»HE  vicar  («)  of  Cbifiookkj  in  the  county  oiMiddlefex\  claimed  Tlie  vfcar  of 
*  .  the  fmall  tithes  o/thc  parifh  in  kind  ;  and  ftated,  that  the  .^^*'^"^f* 
defendant  Whod^  as  tenant  to  the  defendant  Weatherftwe^  had,  Ji^l^^  *to^Ar 
for  feveral  years,  held  a  large  quantity  of  rich  garden  ground  in  thirt\ab  part  of 
the  parifliy  on  which  he  had  cultivated  all  forts  of  vegetables,  the  |>rodu(.e  of 
fruits,  and  other  kinds  of  garden  fluff  5  that  the  defendant -^/7c/w,  >'**^^  ^^^ 
as  tenant  to  Weetharftcnt^  occupied  an  ozier  ground,  called  the  Long  ^^^^  ^ (M. 
Meadaw,  planted  with  osiers,  and  had,  from  time  to  time,  «rVi(,  at  the  nte 
cut  and  fold  Oziers  therefrom  in  the  way  of  his  trade  of  a  baiket  of  is.  4d.  an  a. 
mak€r  \  and  that  they  had  refufed  to  fet  out  the  tithes  in  kind  *J*  f^^^  ^^ 
thereof,  under  a  pretence  that  the  oziers  were  tithe  free,  and  'Lni^  ground 
that  only  th«  thirtieth  part  of  the  product  of  the  garden  ground  and  ad.  a  rod 
was  payable  for  the  tithes  thereof.  The  bill  therefore  ptttyed,  fcr  the  product 
that  iVeatherfl^ne  might  fet  forth  what  eftate  he  Jiad  or  dahned  :<>'  ^  V^^ 
in  the  faid  ozicr  ground ;  that  AUum  might  account  for  the  value  J^*  ^^^  of  "tbi 
of  the  oziers  by  him  cut  therefrom,  and  the  tithes  thereof;  that  'tjihe  thereof. 
W<»d  might  difcbver  what  tithes  the  faid  garden  grounds  h^  The  ozier  bed 
produced,  and  pay  him  the  value  thereof;  and  that  his,  the  «*"«<•  tbt  Lmg 
plaintiff's,  right  to  the  faid  tithes  as  vicar  might  be  eftablilhcd,    ^'"^^jjl  ^^ 

The  defendants  Wood  and  Mlum  admitted,  that  the  plaintiff;^^*  ^' 
had  refided  at  Chifwick  fourteen  years  as  vicar  of  the  parifh  ;  , 
but  they  left  him  to  prove  his  inftitution  and  indu£lron  thereto ; , 
and  denied  that  there  was  any  endowment  belonging  to  the , 

» 

(a)  On  the  fecond  oi  May  1681,  in  ^ho  was  the  vicar,  difclaimed  aU  title 

the    thirty-third  year    of  Chartti  ths  to  the  tithes  in  queftion.     The  Court  - 

StcMd^  the  cafe  of  Ltrd  Fauanbergl  w.  faid,  that  it  appeared  moft  clearly  from  > 

WarJtur  came  before  the  court  of  cz-  ^he  proofs  in  the  caufc,  that  the  impro- 

chequer.     1  hebiU  ftated,  that  the  dcun  priator  was  entitled  to  the  tithes  o£ 

and   chapter  of  St,  Pawl's  were  the  grafs,  hay,  peafe,  and  beans,  growing , , 

ovoers  ot  the  re<5tory   of  Cbi/icki,  in  as  well  in  orchards  and  gardens  as  elfe«  ^ 

MiiHefex^  and  had  dcniifed  to  him  the  where  ;  and  that  no  fuch  fom  as  forty  * 

tithes  of  com,  grain,  and  hay,  growing  (hillings  a-year,  or  any  other,  had  ever  k 

upon  any  srouods  in  the  pariih  ;  and  he  been  paid  by  the  occupiers  of  Wardour's 

chimed  of  the  defendants  H  ardour  and  farm  in  lieu  thereof.     But  as  it  slfo  • 

JE//*/]!!!)^  the  tithes  of  peafe,  beans,  and  appeared,that  the  peafe  and  beans  which 

hay  under  this  dcmife.    1  he  defendant  JVardour  had  had  thereon  were  aU  ga- 

Wariuir  laid,  that  there  were  forty  thered  green  and  eaten  in  his  hooie,  and 

ihtUinps  a-ycar  payable  to  the  vicar  in  that  none  of  them  had  been  fold,  thx 

lieu  of  all  tithes  ;  and  that  the  peafe  and  Court  diimiiTed  the  bill  as  agahift  the' 

beaoa  he  hodgrowed  had  been  ufed  in  vicar,  and  only  ordered  Wardonr  to  pay 

•the  faiuily.     The  dtfendant    ElUJhj^  the  plaintiff  moderate  cofta. 

F  4  vicarage 
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Coram        vicaragc  by  which  he  was  cfttitlcd  to  the  tenth  of  the  produce  of. 
I  ^^^^        garden  grounds. 

Thi5  defendant  ^a?rf  faid,  that,  by  the  immemorial  ufagcof 
the  pariOi,  the  vicar  was  only,  entitled  to  the  vicarial  tithes 
after  the  rate  of  one  in  thirty  Indcad  of  one  in  ten.  in  kind,  from 
•the  owners  and  occupiers  of  lands  in  the  Prebend  Manor  of 
Chifwichy  part  of  the  faid  parifh  *,  and  that  he  had  imifiemorially 
received  from  them,  in  lieu  of  the  vicarial  tithes  in  kind  witbia 
the  faid  manor,  after  the  rate,  yearly,  of  one  /hilling  and  four- 
pence  an  acre  for  the  garden  groundj,  and  twopence  a  rod  for  the 
walling. 

The  defendant  Allum  faid,  he  had  held,  fvom  Eafitr  1773J  ^ 
parcel  of  ground,  called  the  Prebend  Meadow^  part  of  the  Pr^eni 
Manor  of  Chifioick^  which  had  been,  for  many  years  paft,  planted 
withoziers;  that  he  had  twice  cut  them,  and  ufedthe  cuttings 
in  his  trade  of  a  baflcet- maker  j  that  the  faid  Prebend-  Meadovj^ 
had  been  let  to  him  tithe  free  \  but  that  if  titl^es  were  payable 
for  the  fame,  it  was  only  at  the  rate  of  one  in  thirty^  according  to, 
the  cuftom  of  the  Prebend  Manor. 

The  defendant  Weatherjione  infided  on  the  faid  modus  of  one  in. 
thirty,  at  the  rate  of  one  ihilling  and  fourpence  an  acre 
for  the  produce  of  the  garden  ground,  and  twopence  a  rod 
for  the  fruit  growing  againft  the  walls  in  the  Prebend  Manor  / 
and  that  the  lay  impropriator  of  the  re£tory  had  immemorially 
received  from  the  tenants  of  the  faid  manor  only  one  thirtieth  part 
of  the  prqduce  thereof  for  the  great  tithe,  or  a  compenfation 
for  the  fame  in  proportion  thereto  ;  that  he,  the  defendant,  held 
the  Alanor  Lands  by  leafe  from  the  collegiate  church  of  Saint 
Peter^  in  Wejiminjier,  and  was,  by  virtue  thereof,  entitled  to  the 
Prebend  MeadotUy  called  Long  Meadow^  containing  eleven  acres, 
thirteen  perches ;  that  the  whole  of  the  faid  meadow  was 
exempt  from  payment  of  any  manner  of  tithes  ;  but  by  what 
means  the  fame  had  become  exempt,  other  than  by  immemorial 
ufage  and  forbearance,  he  could  not  fet  forth  ;  that  he  had  let 
the  fame  to  the  defendant  Allum  tithe  free  \  and  that  no  tithes 
had  ever  been  claimed  by  any  former  reftor  or  vicar  of  the  faid 
parifh  for  the  faid  meadow  ground. 

The  plaintiff  replied;  the  defendants  Rejoined ;  and  witHciles 
were  examined  on  both  fides ;  and  on  hearing  counfel  for  all  par« 
ties ;  and  reading  the  proofs  in  thecaufe  for  the  plaintiff;  and  a 
receipt  from  the  plainilff  to  Allum,  dated  the  twenty-fixth  of 
June  1773  ;  and  the  anfwets  of  the  defendants ; 

The  Court,  which  was  full,  ordered  the  bill  to  be  difmiffed, 
witiiout  cofts. 


Fhilups 


DVRING  THE  &]EtQN  OF  GEORGE  TUE  THIRD.  %i 


Phillips  azainfi  Prttherick.  *•««.  Tmm, 

^  1$.  Oio.  3.    • 

Catrmarthtnjhlre,  \6th  July  1778. 

THE  bill  toted,  that  the  Bilbok  of  Lincoln^  bcing»  in  right  of  J'*'  ,">!*»?  «<. 
his  biOiQpric,  entitled  to  the  rcftory  of  UaolUy,  btherwife  tT^"'  "i"!' . 
I^lantiney^  and  the  chapelrj  of  Satni  Michael  m  Kofcorney^  aiju  rtOcry  o(  Lfan^ 
to  all  tithesj  as  well  gre^t  a9  finally  yearly  arifing  within  the  faid  //«j(,   with   tho 
reftory    and   chapelry,    in  the  county  of    Ca^rmarthen^   did,  ^^}^^  ^^   ^'. 
by  indenture  dated  the  nineteenth  of  March  1771,  demifc  to  the  ^^'^i^c^f[ 
plaintiff  all  that  the  faid  reftory  and  chapelry,  with  all  and  'iira"^'^r«,  and 
iingular  the  rights,  &c.  to    the   late  Priory  of  Canmanhm  his  leffee  of  (b« 
belonging,  and  all    the*  tithes,  oblations,  and    other  profits, .  *'«^«    thereof, 
with  the  appurtenances,  to  hold  for  twenty-one  years,  at  fixtecn  atdtoaU^tfthei 
pounds  per  annum  payable  to  the  Bi/bop^  and  fixteen  pounds  per  ^^  ^^^  p^|^  j,, 
annum  payable  to  the  vicar;  th^it  by  virtue  of  the  faid  demife,  kind, particular. 
the  plaintiff  was  juftly  entitled  to^  and  ought  to  receive,  all  and  *y  of  the  andenc 
every  tfac  tithes  in  kind  of  corn,  grain,  hay,  grafs,  and  all  other  ^q^^^^^" 
tithes,  both  great  and  fmall,  within  the  faid  redoryand  chapelry.  ^^i  xbm  Mher 
The  hill  then  ftated,that  the  defendant  Pr)^/^mri  and  others  had,  farms      called 
for  feveral  years,  occupied  lands  therein,  and  had  com,  grain,  Bretbva^  ^jfi^h  ' 
grafs  cut  and  made  into  hay,  barren  and  unprofitable  cattle,  (heep,  ^^  •:  ^'^    # 
milch  cows,  and  divers  other  titheable  matters,  the  tithes  of  which 
they  had  refufedT  to  pay,under  pretence  oizmodus  of  four  pounds . 
per  annum  ;  but  the  plaintiff  charged,  that  if  fuch  a  payment 
ever  in  fa£t  exifted,  it  only  was  a  temporary  cmnprfttioiu    The  bill 
therefore  prayed  an  account  ^d  payment. 

The  "defendant  Prytherick  and  others  denied,  that  either  the  The  deftndant 
Bj/bop^  or  the  plaintiff  as  claiming  under  him,  were  entitled  to  ^o^^^  ^t^ 
tVe  tithes  of  corn,  grain,  hay,  graft,  or  any  other  reftorial  tithes  ^Vw^Ci^' 
arifing  within  the  faid  rcftory  and  chapelry  in  kind  j  for  that  cotby^  BmbvM, 
the  family  of  the  Rudds^  and  thofe  under  whom  they  claimed,  £Jjfiifi,mdMats 
had  been  immemorially  owners  and  occupiers  of  a  capital  mef-  jC^rovif^rtaUo 

-     -       -        -      -  _       -  _  T  r  owneri    of  iho 


,• 


fyagc  and  demcfne lands  called  ForeJ GlynnCotby,  fituate  partly  '^^"rb.^,^1 , 
in  the  lordmip  of  Foreft  Qlynn  Cothy^  withm  the  chapelry  of 
Saint  Michael  of  Rofcorney^  and  partly  in  the  feveral  parifbes  of 
Berofha  and  Llanvihangel  Terfh  out  of  the  faid  chapelry,  and  which 
then  comprehended  the  Porefi  Demefnes^ndthrec  othen  tenements 
ki  the  faid  defendant's  occupation ;  that  the  owners  or  occupiers 
of  fuch  part  of  the  faid  ancient  tenement  and  demefne  lands  of 
foreft  Glynn  Cotby  which  lay  within  the  faid  chapelry  and  lordfliip 
had  never  paid,  or  been  liable  to  pay,  any  tithes  in  kind  to  the 
Bijbop  of  Lincoln^  or  any  of  his  predecefibrs  or  tenants,  or  any 
claiming  under  him,  but  were  exempt  therefrom'  under  a  modus 
of  four  pounds  a^year,  which  they  had  immemorially  paid  to 
the  Bifbop  of  Lincoln  and  his  predecefibrs  Bifbops  of  Lincoln^  or 
thoie  claiming  under  him  or  them,  in  lieu  of  all  tithes  of  com» 
grafs  made  into  hayi  and  other  great>  predial^  perfonal,. 

and 
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Vicarage  by  which  he  was  entitled  to  the  tenth  of  the  produce  of 
garden  grounds. 

Thv  defendant  Woodtzid,  that,  by  the  immemorial  ufage.of 
the  pariQi,  the  vicar  was  only  entitled  to  the  vicarial  tithes 
after  the  rate  of  one  in  thirty  inflcad  of  one  in  ten.  in  kind,  from 
•the  owners  and  occupiers  of  lands  in  the  Prebend  Manor  of 
Chifwickf  part  of  the  faid  pariih ;  and  that  he  had  imitiemorially 
received  from  them,  in  lieu  of  the  vicarial  tithes  in  kind  within 
the  faid  manor,  after  the  rate,  yearly,  of  one  /hilling  and  four- 
pence  an  acre  for  the  garden  ground,  and  twopence  a  rod  for  the 
trailing. 

The  defendant  Allum  faid,  he  had  held,  from  Eafier  I773>  ^ 
parcel  of  ground,  called  the  Prebend  Meadonv^  part  of  the  Prebend 
Manor  of  Chifwick^  which  had  been,  for  many  years  paft,  planted 
withoziers;  that  he  had  twice  cut  them,  and  ufed  the  cuttings 
in  his  trade  of  a  bafket-maker  \  that  the  faid  Prebend:  Meadow 
had  been  let  to  him  tithe  free ;  but  that  if  titl^es  were  payable 
for  the  fame,  it  was  only  at  the  rate  oione  in  tbirtj/f  according  to, 
the  cuftom  of  the  Prebend  Manor. 

The  defendant  Weatherjione  infifted  on  the  faid  modus  oi  oneitk 
thiriyy  at  the  rate  of  one  ihiiiing  and  fourpence  an  acre 
for  the  produce  of  the  garden  ground,  and  twopence  a  rod 
for  the  fruit  growing  againft  the  walls  in  the  Prebend  Manor  g 
and  that  the  lay  impropriator  of  the  re£tory  had  immemorially 
received  from  the  tenants  of  the  faid  manor  only  one  thirtieth  part 
of  the  produce  thereof  for  the  great  tithe,  or  a  compenfatioa 
for  the  fame  in  proportion  thereto  ;  that  he,  the  defendant,  held 
the  Manor  Lands  by  leafe  from  the  collegiate  church  of  Saint 
Peter^  in  Weflminfler^  and  was,  by  virtue  thereof,  entitled  to  the 
Prebend  MeadooVy  called  Long  Meadow^  containing  eleven  acres^ 
thirteen  perches ;  that  the  whole  of  the  faid  meadow  was 
exempt  from  payment  of  any  manner  of  tithes  ;  but  by  what 
means  the  fame  had  become  exempt,  other  than  by  immemorial 
ufage  and  forbearance,  he  could  not  fet  forth  \  that  he  had  let 
the  fame  to  the  defendant  Allum  tithe  free  \  and  that  no  tithes 
had  ever  been  claimed  by  any  former  reftor  or  vicar  of  the  (aid 
parifh  for  the  faid  meadow  ground. 

The  plaintiff  replied;  the  defendants  rejoined ;  and  witttefles 
were  examined  on  both  iides ;  and  on  hearing  counfel  for  all  par« 
ties ;  and  reading  the  proofs  in  thecaufe  for  the  plaintiff }  and  a 
receipt  from  the  plaimlff  to  Allum^  dated  the  twenty-fixth  of 
jfune  1773  ;  and  the  anfwefs  of  the  defendants  } 

The  Court^  which  was  full^  ordered  the  bill  to  be  difmifled^ 
tntiiout  cods. 


Fhilxjk 
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Phillips  againfi  Prytherick.  ^WgIo^^* 

Caermarthenjhire^  l6th  July  1 778. 

THE  bill  (htcd,  that  the  Bijbop.  of  Lincoln,  beings  in  right  of  The  w«op  of 
his  bifhqpric,  entitled  to  the  rcftory  of  LlanlUy,  othcrwifc  ^^".it^Jtt,  ^ 
Llanllney^  and  the  chapelry  of  Saint  Michael  in  Rofcorney^  and  redory  of  L/iw. 
to  all  tithes,  as  well  gre^t  a9  finally  yearly  arifing  within  the  faid  //pi,   with   ihe 
reftory    and   chapelry,    iQ  the  county  of    Ca^marthen^   did,  ^Jj?^?/^-^  /r 
by  indenture  dated  the  nineteenth  oi  March  1 77 1,  demifc  to  the  ^'     '  jq^^^/' 
plaintiff  all  that  the  faid  redory  and  chapelry,  with  all  and '^^^'^^^^ and' 
fingular  the  rights,  &c.  to    the   late  Priory  of  Caitmarthcn  his  icflcc  of  tb« 
belonging,  and  all   the  tithes,  oblations,  and    other  profits,  ^'^^}    thereof, 
with  the  appurtenances,  to  hold  for  twenty-one  years,  at  fixtcen  ^"^^Jj^,^ 
pounds  per  annum  payable  to  ihe  Bi/hop,  and  fixteen  pounds  per  of  the  pariih  in 
annum  pajrable  to  ihe  vicar ;  th^t  by  virtue  of  the  faid  demife,  kind,  ptrticuhr. 
the  plaintiff  was  juftly  entitled  tOj^  and  ought  to  receive,  all  and  ly  of  the  andenc 
every  the  tithes  in  kind  of  com,  grain,  hay,  grafs,  and  all  other  ^^SnC^h. ' 
tithes,  both  great  and  fmall,  within  the  faid  reAoryand  chapelry.  ^^  ^j^^  ^ther 
The  hill  then  ftated, that  the  defendant  Pryiherick  and  others  had,  fanrn       caiM 
for  feveral  years,  occupied  lands  therein,  and  had  corn,  grain,  BretbvajjJjjHm^  • 
grafs  cut  and  made  into  hay,  barren  and  unprofitable  cattle,  (beep,  ^^^1  ^"^    f 
mikhcows,  and  divers  other  titheable  matters,  the  tithes  of  which 
they  had  rcfiifed  to  pay,  under  pretence  ofzmodus  of  four  pounds 
per  annum  ;  but  the  plaintiff  charged,  that  if  fuch  a  payment 
ever  in  fa£t  exiiled^  it  only  was  a  temporary  compofition*    The  bill 
therefore  prayed  an  account  ^d  payment. 

The  defendant  Pryiherick  and  others  denied,  that  either  the  The  deflrndaiit 
Bybop,  or  ihe  plaintiff  as  claiming  under  him,  were  entitled  to  ^'*f^*  ^^*^' 
iVe  tithes  of  corn,  grain,  hay,  grafs,  or  any  other  reftorial  tithes'  J^  Vv^jf^l^A^* 
arifing  within  the  faid  redtory  and  chapelry  in  kind  ;  for  that  cotby^  BrubvM^ 
the  family  of  ihe  Ruddi,  and  thofe  under  whom  they  claimed,  Uj/:ifi,mdAiaet 
had  been  ioimemorially  owners  and  occupiers  of  a  capital  mef-  ^<?'^««fi»»*  •^ 
fuage  and  demcfne  lands  called  Forefl  Glynn  Coihyt  fituate  Partly ,  ^JJ^^  ^1^^^^^^ . 
in  the  lordfhip  of  Fore/l  Qlynn  Coihy^  within  the  chapelry  of 
Saini  Michael  of  Rofcorney^  and  partly  in  the  feveral  pariihes  of 
Btrojha  and  Llanvihangel  Terjh  out  of  the  faid  chapelry,  and  which 
then  comprehended  the  Porejl  Demefneszndthrcc  other  tenements 
in  the  faid  defendant's  occupation  ^  that  the  owners  or  occupiers 
of  fuch  part  of  the  faid  ancient  tenement  and  demefne  lands  of 
Foreft  Glynn  Cothy  which  lay  within  the  faid  chapelry  and  lordihip 
liad  never  paid,  or  been  liable  to  pay,  any  tithes  in  kind  to  the 
Bijbop  tf  lAncoln^  or  any  of  his  predeceffors  or  tenants,  or  any 
claiming  under  him,  but  were  exempt  therefrom'  under  a  modus 
of  four  pounds  a-year,  which  they  had  immemorially  paid  to 
the  Bi/bop  of  Lincoln  and  his  predecefibrs  Bijbops  of  Lincoln,  or 
thofe  claiming  under  him  or  them,  in  lieu  of  all  tithes  of  com» 
'^grainj  grafs  made  i^to  bayi  and  other  great^  predial^  perfonal^ 

and 
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BOd  that  he,  u 
tenant  thereof, 
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and  mSaUd  tkhcs  arifing  upon  and  within  fach  part  of  the 
faid  capital  nefifaage^  tenemient,  and  demdne  lands  lying 
within  the  laid  chapelry  and  lord  fliip,  held^  enjoyed^  and  ga« 
tbered  by  them» 

The  defendant  Pr^hericl  faid,  that  for  three  years  paft  he  had 
collefted,  as  he  had  a  right  to  do,  the  tithes  of  fuch  com, 
grain,  and  hay  as  had  aruen  on  ilich  part  of  Fvreft  Demejhe  as 
lay  in  the  faid  chapelry,  and  on  Breevha  Tenement  and  Llj/iin 
Tenefuint^  and  converted  the  fame  to  his  otvn  ufe. 

The  defendants  S.  Evans  and  W.  Ijwu  faid,  that  there  were 
due  from  the  occupiers  of  other  farms  within  the  faid  chapelry  ; 
and  that  there  had  been  ufually  paid  by  them  yearly,  to  the  pei-foa 
entitled  to  the  tithes  arifing  on  the  lands  within  the  faid  cha* 
pelry  (other  than  the  faid  Forefi  Demtfiie  and  the  three  farms 
which  lie  within  the  faid  chapelry,  namely  BreevUfa,  other* 
wife  Tyr  Davy  Rees^  Ujftin^  and  Maes  y  Grave}^  viz^ 
in  Uen  of  tithe  hay,  twopence  i  by  every  married  man,  tbree^ 
pence  i  every  yearly  calf,  one  halfpenny  ;  for  every  colt,  one 
penliy  i  filly,  one  halfpenny ;  honey,  fourpence  ;  every  tenth 
lamb  in  kind  (  but  if  they  exceed  fix,  the  perfon  entitled  to  the 
tithe  had  the  ieventh,  paying  to  the  farmer  ihort  of  ten  ;  but  if 
the  lambs  be  under  feven  in  number,  the  fiirmer  pays  twopence 
for  eKh  hmb  ;  for  every  milch  cow,  in  lieu  of  the  tithe  of  milk 
and  cfaeefe,  feurpence  ;  for  every  fcore  of  iheep  milked,  eight- 
pence,  and  fb  in  proportion;  a  goofe  yearly,  and  the  tenth 
pound  of  wool ;  and  that  there  was  paid  for  every  kradefman^ 
blackfmiths  excepted,  fburpence  yearly. 

The  plaintiff  replied}  the  defendants  rejoined;  and  feveral 
witnefles  were  examined  on  the  part  of  the  defendants  only  ; 
and  the  caufe  canfe  oti  to  be  heard  on  the  twelfth  day  of  July 
1775 ;  ivhen,  upon  hearing  counfel  on  both  fides  ; 

It  was  ordered,  that  the  farther  hearing  ihould  be  adjourned, 
with  libertjr  to  the  plaintiff  to  amend  his  bill,  and  make  the 
owner  of  the  premifes  whereof  the  tithes  were  demanded  by 
the  bill  a  party  thereto^  but  without  the  payment  of  the  cofls  of 
the  day. 

MJmtAtfb  GoTmr  The  plaintiff  amended  his  bill  accordingly  ;  and  ftated,  that 
«■  anfimc,  the  the  Other  defendants  pretended  that  their  lands  were  not  liable 
the  n^  ^^  payment  of  tithes,  for  that  the  fame  were  part  of  an 
ancient  tenement,  called  Fwreji  Glynn  Ccihvf  the  inheritance 
whereof  belonged  to  the  defendant  Elizabeth  Gwymn  \  ihtt  the 
owners  thereof  had  immemorially  paid  four  pounds  a-year  fatifl 
faAion  of  all  tithes,  great  and  fmall,  arifing  thereon  ;  and  that, 
by  virtue  thereof,  the  owner  was  entitled  to  the  tithes  ;  and 
exprefsly  crahgeDj  that^he  faid  tithes  were  due  to  him  inkind^ 
for  that  fuch  modus  never  exifted  as  fucb^  but  was  only  a  iempo-^ 

rary 


The'iAaiMiir  or* 
cKtra  to  inake 
iAe  oirner  of 
T»^  Gijuti  Gi. 
|J[;  and  the  other 
fimu  a  party  to 
ffiehUt 


owner   oC 

faid  premifes, 
made  a  defend* 
ant  to  tht  bill  I 
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ray  wnp^kion  between  the  ttStat  of  the  parifh  and  the  owner  of     Phhuys 
the  lands  ;  and  prayed  a  difcovcry  cJ:  the  faid  Gnvynrfs  title  ..     ^^'"'fi 
to  the  faid  tithes  5  that  fuch  prctenJr  J  moJut  might  be  ftt  aiide  5       »^»»"«* 
and  that  he  might  have  the  relief  prayed  by  his  original  bilL 


The  defendant  £.  Gwynn  appeared  by  her  guardian^  and  in-  ^^^ 
fiftcd  on  the  validity  of  the  faid  modus.  i^'Kit^SJ 

is  a  MMftii  ef  4I.  a*year,  in  lien  of  aB  tidiet  «rifing  tiKicoB* 

TJ^e  plaintiff  replied  ;  the  defendant  rejoined  ;  and  wttneSes  Ttwcattle 
Were  examined  only  on  the  part  of  the  defendant ;  and  the  caufe  ^^^^'^ 
came  on  to  be  heard  on  the  fifth  day  of  February  laft  ;  when 
upon  hearing  counfel  on  both  fides  ; 

The  Court  ordered  it  again  to  ftand  over,  with  liberty  to  The  dcfendm 
the  defendant  to  amend  her  anfwer,  upon  payment  of  the  cofts  «ndered  to  «. 
of  the  day  5  that  if,  on  the  coming  in  of  the  amended  anfwer,  f***^  h^Ihf^ 
it  fliottld  be  neceflary,  the  parties  were  to  be  at  liberty  to  cxa-  amcn<b  jwcoiA. 
mine  witnefies  again  ;  that  the  evidence  already  taken  fhonld  ingly,«ul  thei«- 
be  read  (  and  that  the  defendants  Ihotdd  admit  the  leafe  ftated  byftatc^ 
in  the  bill  to  be  read. 

The  defendant  Cwynn  put  in  a  fubfeqnent  anfwer  by  her  that  Ar^  CIvm 
guardian  \  and  thereby  faid,  that  (he  was  ieifed  in  fee  of  the  faid  ^h*  ^^rttbvm^ 
ancient  tenements  and  lands  tailed  Foreji  Giynn  Coihfy  and  of  ^^^^^^^ 
three  other  farms  called   Bnehva^  Liy/iinf  and  Maa  y  Grove ;  tii^  «hapdry  ef 
that  ibe,  and  all  thofe  whofe  eftate  flie  had  in  the  faid  three  Rtftm^  %   and 
laft  mentioned  farms,  and  in  fo  much  of  Forreft  Glytm  Ccthy  ***■*  4'»  f  ye« 
as  lay  in  the  faid  chapelry,  had  immemorially  paid  to  the  reftor  ***^j!!jr^J^ 
of  the  rcftbry  and  chapelry  the  fum  of  four  jxjunds  yearly,  as  a  licqof  the  Oihe* 
ptnfion  or  payment  in  fat!sfa<5lion  of  all  tithes  renewing  or  ofthetenir,and 
incrcafing  upon  the  faid   three  tenements,  and  on  fo  much  of  ^^^       owncn 
F9re/i  Glynn  Cothy  as  was  fituate  in  the  faid  chapelry  ;  that  (he,  ^^^ ^  ^ 
and  all  thofe  whofe  edate  fhe  had  in  rhe  faid  tenements  and  ^j^i^,      anfiw 
parcel  of  a  tenement,  had  immemorinlly  been  ufed  to  have,  in  tbeiton. 
refped  of  the  faid  penfion,  the  tenth  part  of  all  com,  grain,  hay, 
and  other  titheabie  matters,  arifing  on  the  faid  three  tenements, 
and  fo  much  of  the  faid  other  tenement  as  lay  within  the  faid 
chapelry. 

The  caufe  came  on  again  on  the  fevcnth  infVant ;  and  upon  The  caaOs 
hearing  counfel ;    and    reading   on  behalf  of  the  defendants  heard  | 
the  dcpofitions  of  feveral  witnefTes,  and  divers  entries  in  feveral 
books  touching  the  payment  of  four  pounds  as  and  for  fuch 
mdus^  it  was  adjourned  over  to  the  fourteenth  inflant ;  when,  and  after  bemf 
upon  the  further  hearing  for  all  parties,  it  was  ordered  to  fland  twioeadjomned, 
over  to  a  further  day  for  the  judgment  of  the  Court }  and  on  the  Court  di. 
theiuuhQf  Tiu/y  177S1  the  Court  direAed  the  following  ifllies,  to  rcaed  me%  to 

First, 
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FBiiiiti  First,   «  Whether  (he  the  faid  Elizabeth  Gtvynn,  and  all  thofc 

r  YTHiif  **  whofe  eftatc  (he  hath  in  the  three  fev^ral  tenements  or  farms 
»T  H««ipi^«  ^j  in  the  pleadings  of  this  caufe  mentioned,  called  by  the  fcveral 
Wheihcrthcfaid  a  names  refpec^ively  pf  Breebva,  LSyjHuy  and  jWa^/  jr  Gtwe^ 
Slf\T"iforr"  "  fituate,  lying,  and  being  within  the  chapelry  of  Saint  Michad 
frirf .  ■*/*  /«  /?^rff^,in  the  county  oi Catrmartken^  and  in  fuch  part  of 

♦*  a  certain  ancient  capital  tenement  and  demefne  lands  called 
««  Forefly  as  lieth  within  the  faid  chapelry,  hath  and  have,  from 
f'  time  whereof  the  memory  of  man  is  not  to  the  contrary,  paid. 
«*  to  the  rc6tor  of  the  rectory  of  Z/a/z/Afy,  otherwife  L/anllGney, 
*«  and  the  (:hapelry  of  Saitit  Michael  in  Rofcorney  aforefaid, 
♦*  for  the  time  being,  the  ium  of  four  pounds  yearly,  as  a  peniion 
•^  or  payment  in  latisfacStion  of  all  tithes  arifing  or  increafing 
<*  upon  the  faid  three  tenements  or  farms,  and  upon  fomuch  of 
<*  the  faid  Forejl  Demefne  Lands  as  is  Otuate  within  the  faid  cha- 
«  pelry." 

K>d  the  owncri       Sfcondlt,  "  Whfther  (he  the  faid  Elizabeth  Gwjnn,  and  all 

Jb^rct  ^'^^IS'tl^d  ^'  thofewhofe  eftate  the  hath  in  the  faid  three  feveral  tenements 

to  recede  the  **  ^^  farms,  and  in  the  faid  part  of  the^aid  Forefi  Demejhe  Lands ^ 

tithes,  gt cat  and  "  hath  and  have,  from  the  time  whereof  the  memory  of  man 

foul},     arifing  <c  is  not  to  the  contrary,  been  ufed  to  have,  and  ought  to  have^ 

'^**'*''  <*  in  f efi^edt  of  the  faid  penfion  or  payment  fo  paid  to  the  faid 

\       «<  reflior  for  the  time  being,  the  tithes  or  tenth  part  of  all  corn, 

«  grain,  hay,  and  other  titheable  matters  ariling  on  the  faid 

**  three    tenements    or   farms,    and  on  fo   much   of  the  faid 

«<  Forejl   Demefne  Lands  as  sire   iitu;\tc  within  the  faid  cha- 

f«  pelry." 

The  owner  of  Tl^e  defendant  Gwynn  to  be  plaintiff  at  law. ;  the  iflfues^ 
fiw  prcmifcs  lo  ^q  be  tried  by  a  fpecial  jury  j  and  the  judge  to  indorfe,  &c,  &€• 

be    pUintifF  at  <     ■  y 

law. 

A  vcfdia  found  '^^^  ^^^^  iflucs  were  accordingly  triedj,  aod  (he  juroi^s  fovind  for 
in  favour  of  ibe  the  plaintiff  at  law. 

plaintiff  at  law. 

The  bill  difmHU  The  Court,  on  the  fifth  of  July  1779,  ordered  the  bill  to  be 
fed  wirh  corts,  difmifled  with  cofts  at  law  only  ;  the  plaintiff  in  equity  to  dedu^ 
dcdoamg  there-  tj^gr^out  thc  arrears  of  the  penfion  of  four  pounds  a-year.     ' 

oct   the  arrears  *  • 

of  the  modui, 

I 

HilartTikm  Williams  azaJnJl  Williams;  et  e  Cmlra. 

Cornwall f  2Zt,h  January  1779. 

The  vicar  of  ^/.  'TpHE  vicar  of  Saint  Keverne,  in  thc  county  of  Cormvallf 
Kevtrne,        in     A     ftatcd,    that  the   defendant  had,  for   fevcral   years  paft, 

^TeTihf  o1*iw^  ^^^"P^^^  ^^^^^  *"  ^^^  parifti,  and  had  yearly  hops,  apples,  pears, 
forms,  called  P^timbs,  tumips,  carrots,  potatoes,  furze  which  he  had  cut 
Jirfidfy     Faftn  down    and   fold,    mares,    cows,  heifers,    ewes,    other    ib^^Pa 

and  Grogottb  Fatm,  in  kind;  particularly  of  hops,  fruit,  furze,  hafes,  cowc,  ih^ep,  fow9>  poultry^ 
bees,  Ditik^  calveft,  colis,  lambs,  wool,  pigs,  and  barren  cattle, 

foWSj 
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lows,  turkies,  gecfc,  ducks,    hens,   bees,    milk,   calves,  colts^     Williami 
lambs,  wool,  pigs,  eggs,  honey,  wax,   a  number  of  barren  and         ^fgaw/f 
unprofitable  cattle,  and  fcveral  other  titheable  matters,  the  tithes      ^  ^  c!*;^!  * 
of  which,  as  well  as  Eafler  offerings  at  twopence  a-head,  he  had  ' 
refafcd  to  pay.     The  bill  therefore  prayed,  that  he  might  ac- 
count for  aiid  pay  thejingk  value  thereof.  , 

The  defendant  infiftcd,  that  the  following  m$dufes  had  been  The  dtfendaiit 
fmmemorially  paid  to  the  vicar  by  the  occupiers. of  the  feveral  Tiys, tharhctw^ 
ancient  farms  in  the  parifl^,  in  lieu  of  tithes  in  kind,  thaf  is  ^^^^"^  are  ancient 
TO   9AT,  twopence  for  all  the  gardens  j  twopence  for  all  eggs  ;  ^^a^^^^^  ccrta» 
one  (hilling  for  each  cow  j  and  eightpcnce   for  each  calf,  or  modujn  -re  pa/, 
white  fole,  or  nine  day's  milk  turned  into  cheefe,  and  the  cream  a'^ic  in  Jieu  of 
into  butter,  in  lieu  thereof,  at  the  election  of  the  vicar  \  for  him  ^"'*!' '"  ^*"^  ^ 
that  had  above  three  cows,  one  (hilling  for  each  cow,  and  eight-  fows^"  '  caivei! 
pence  for>each  calf  ;  twopence  for  each  colt ;  eightpence  for  each  milk*    checfc, 
fat  bullock  ;'and  eightpence  for  each  vere  cow,  held  by  or  belong-  coiu,  buUocki* 
ing  to  the  feveral  occupiers  of  ancient  farms  within  tfie  limits  of     ^ 
the  parifh  ;  that  the  fame  were  due  and  payable  at  Michaelmas  in 
each  year ;  that  the  faid  modufes  had  immemorially  been  paid  :o 
the  vicar  by  the  feveral  occupiers  of  the  feveral  ancient  farms, 
five  as  after  mentioned.  He  alfo  faid,  that  the  vicar  was  entitled  lambi^ 
to  receive  from  the  occupiers  the  tenth  lamb  yeaned  in  the 
parifl),  or  the  feventh  in  cafe  there  fhould  ,  be  more,  and   the 
three  lambs  to  be  accounted  for  by  the  vicar  the  year  following, 
and  twopence  for  each  lamb  in  cafe  any  of  fuch  occupiers  of  land 
therein   had  lefs  than  feven  lambs  yeaned  therein ;  and  alfo  the  ^^^^ 
.tenth  fleece  (horn  in  the  faid  pari Qi,  or  the  feventh  fleece  in 
cafe  there  (hould  be  no  more,  and  the  three  odd  fleeces  to  be 
accounted   for  by  the  vicar  the  year  following,  and  twopence 
for  each  fleece  of  wool,  in  cafe  they  bad  lefs  than  feven  fheep    • 
fhorn.  within  the  limits  of  the  faid  pari(h  ;  and  alfo  the  tenth  pigt,       hone^. 
pig  farrowed  ;  the  tenth  goofe  hatched  \  the  tenth  part  of  the  gccfe,ft«it,coTti, 
honey  made  ;  the  tenth  part  of  the  fruit  in  the  orchard  plucked  pcaf^^^andbctia. 
or  (haken  down,  the  fame  to  be  fetched  by  the  vicar  upon  no- 
tice ;  and  the  tenth  part  of  all  the  corn,  pcafe,  or  beans  growing 
within  the  gardens  in  the  faid  pariih.     He  alfo  faid,  that  he  was  £<2^«'offVr«ai»i 
entitled  to  receive  for  Eajier  offerings  twopence  from  each  perfon 
refiding  within  the  faid  pariih ;  and  alfo  the  fum  of  fevenpence  for 
the  marriage  ;  fivepence  for  the  churching  of  women  j  fivepence 
for  the  burial  of  a  manor  woman  ;  and  threepence  for  the  burial 
of  a  child.     He  alfo  faid,  that  it  had  been  a  cudom  in  the  faid 
parifh  to  pay  the  tithes  of  the  lambs,  yeaned  within. the  parifh, 
at  the  vicarage  houfe  on  Saint  Mark's  Day,     He  alfo  igfifted, 
that  it  was  the  cuftom  of  the  parifh  for  fuch  perfons  occupying. 
lands  therein,  who  thought  proper  to  pay  their  tenth  calf  in  kind 
to  the  vicar  thereof,  to  keep  fuch  tithe  calf  eight   weeks,  in 
flK  fame  maimer  as  his  own  rearing  calves,  or  only  five  weeks 

I  if 
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WrttiAMB    if  iuch  calf  was  to  be  fed.    He  furthcf  faid,  that  as  ao  ef  nfclMi 

^«^  of  the  exiftcnce  of  the  faid  tnodufes^  John  Siveetft  the  then  vicar^ 
J^CMfrtf.'  ^^^  thcfcleft  veftiry  of  the  parifli,  figtied  awritingy  dated  thtf 
^»t  the  faid  wo^  twenty-fourth  of  jfprii  1683,  being  an  account  then  taken  o( 
iiufii  bzd  been  tbe  tithes  that  were  due  to  the  vicar  of  the  faid  p^rifhy  td  be  pai4 
tiiabViCtud  by  in  kind,  according  to  the  ancient  cuftoms  aforefaid,  and  i^gncd 
itrticrej  c<  joffn  Sweett,  vicar,  'Robert  Bogan^  and  many  others;  that  thtf 

exiftcnce  of  fuch  modujes  were  refpeftivcly  rccognifcd  in  »  i^" 

rier  account  of  the  houfes,  glebe,  and  tithes  belonging  to  thp 

Ticarage  in  1727,  by  the  dircAion  of  the  then  Bijbop  of  ExeUr, 

which  was  figned  by  the  churchwardens,  the  vicar,  atid  (eleA 

veftry  of  the  parifb,  as  in  the  aniwer  was  fully  fet  forth  }  and 

hefubmitted,  that  if  the  plaintiff  claimed  a  right  to  any  other 

tithes  than  fuch  as  were  fpecified  in  the  aforefaid  terriers^  he 

ought  to  have  fet  forth  the  endowment  of  the  vicafage,  to 

fhcw  his  right.     He  further  faid,  that  he  had  been  the  occupier 

of  Rcjkelh  Famty  and  Grogorth  Farm  for  feveral  years  paft  ;  that 

iftaethefalcfffi^-  they  hacf  been  immemorlally  ancient  farms  ^  that  the  former 

^*   **^  ^^"  vicars  and  occupiers  of  the  ancient  farms,  for  their  mutual  con- 

^Kam^ln»  i^  vcpience  and  advantage,  had  for  many  years  fince  agreed  to 

*  yea/ for  Rej-  acccpt  and  pay  fome  temporary  compofitions  and  certain  yearl/ 

Ar/^  Fcrnr,  mkI  payments  or  fums  of  money,  for  and  in  lieu  of  all  tithes  and 

US.  a-yf tt  fer  j^j^g  whatfoever,  except  Eajier  cjferings  arifing  within,  or  grow- 

e^of^t     mm^   j^g  j^^^  ^^  payable,  for  the  faid  ancient  farms  rcfpeftively ;  and 

that  he  had  paid  for  his  faid  farms,  fourteen  Oiillings  yearly  for 

Ro/kelly   Farm^  and  twelve  ihiilings  yearly  for  Grogorth  Farm^ 

except  Eafter  offerivgs^  for  and  in  lieu  of  all  the  faid  vicarial 

tithes  and  dues  for  the  fame,  and  which  had  been  paid  and 

ihflft  he  wtt  on-  confidered  to  be  payable  at  Michaelmas  \  and  that  if  the  plaintiff* 

ij   entitled   to  did  not  chufe  any  longer  to  accept  from  him  fuch  temporary 

frpit,      prale,  compofition  in  money,  he  was  only  entitled  to  the  tithe  in  kind 

nefelnd  Inpw  of  the  fruit  of  orchards  plucked  or  fliaken  down,  of  corn,  peafe^ 

k kinds  or  beans  that  ihould  grow  in  gardens,  of  Iambs,  wool,  pigSy 

Jre^fe,  and  honey  produced  within  the  faid  two  feveral  anciet^t 
^^^  ^  ^^    arms  and  tenements ;  for  that  for  all  other  vicarial  tithes  ari&ng 

afircaid  minfet  in  the  faid  two  farms,  he  }iad  only  a  right  to  fuch  modufes^  ay 
§m   iht   ocher  before  infifted  upon.    He  admitted,  that  he  had  not  paid  the 

vicarial  tithes  in  kind,  nor  the  faid  m^ufes  from  the  twenty;* 
feventh  of  September  1768,  but  he  faid  that  he  was  ready  and 
willing  and  did  thereby  offer  to  pay  the  plaintiff  his  tithes  ac- 
cording to  thatcuftom,  which  in  1683  was  found  and  declared 
to  be  the  ancient  cuftom  of  paying  tithes  in  the  parifl).  He 
further  faid,  that  he  did  not  know  that  the  plaintiff,  or  any  of 
his  predeceffors  had  at  any  time  received  the  tithes  of  Grifi 
Milhy  excepting  fuch  modufes  as  were  mentioned  in  the  terrier^ 
hx  fome  temporary  compofitioQ  in  lieu  of  tithes  foe  the  Uq*4 
i)elon£ing  to  the  grijl  mills^ 

m 
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The  plaintiff  replied  5  the  defcndwUs  Tejoinci ;  w<l  divers    ^"*f^ 
iritncflc$  were  examined  pn  each  fide.  Wituimt  i 

The  defendant  filed  his  croji  bill  ftatine,  that  from  the  twen-  The  defends 
ty-ninth  day  of  September  1 769,  he  hacf  occupied  two  aneient  ftla  «  cn^  i^ 
farms  called  Rojkelly  Farm  and  Grogorth  Farmy  in  the  parifli  i^X.  ^^^^^  •^ 
&f /r/  Kevernt  \  that  by  certain  immemorial  cuftoms  therein,  the  •^^^ 
occupier  of  every  ancient  farm  had  paid  to  the  vkar  at  Afir  artofamdefl^ 
rbaeimasj  oidjiile^  yearly^  the  fum  of  twopence  for  all  the  garden* 
belonging  to  each  ancient  farm,  in  lieu  of  all  tithes  in  kind  of 
fuch  gardens  (except  the  tithes  in  kind  of  com,  peafc,  and 
beans,  growing  therein)  \  twopence  for  all  the  eggf  produced  on  WN  y 

each  of  the  iaid  ancient  farms,  in  lieu  of  all  tithes  in  kind  of 
fuch  eggs ;  the  fum  of  eightpence  for  e^h  vere  or  barren  cow 
or  fat  bullock  depaftured  upon  each  of  the  faid  ancient  farms, 
ia  lien  of  all  agiftment  tithe  of  fuch  vere  cow  and  fat  bullock 
refpeflively  %  and  by  him  that  had  lefs  than  fotu*  cows,  the  fiin 
of  one  (hilling  for  each  milch  cow  depaftured  up6n  each  ef  the 
faid  ancient  farms,  in  lieu  of  all  tithes  in  kind  for  the  milk  of 
liich  cows  re^pefiively;  the  fum  of  twopeace  for  each  colt  <»i(H 
C»ale4i  the  fuih  of  eightpence  for  each  calf  calved  upon  each  of  <*My 
the   faid  ancient  farms,  in  lieu  of  all  tithes  in  kind  of  fuch 
colts  and  caJtves  refpodkively  ;  that  the  vicar  had  accepted  the 
£ud  moiufts.  accordingly ;  every  occupier  of  an  ancient  farm,  ^'^ 
that  had  above  three  cows  depaftured  in  the  parifii,  paid  to  the 
^icar  theiism  of  one  ihiUing  at  Michaelmas ^  oidjiik^  yearly,  or 
-^itt  Joky  on  the  firfl  day  of  Auguft^  old  ftile,  yearly,  at  the 
elc£lion  of  the  vicar,  in  lieu  of  all  tithes  in  kind  for  the  milk  of 
fujch  cows  refpcftively  5  that  'luhite  JoU    was  nine  days  milk  *"■•*» 
turned  into  cheefe  and  the  cream  into  butter ;  that  he  aifo  paid  **■*•» 
the  tenth  lamb  yeaned  within  the  faid  parifh,  or  the  feventh  in 
Cdfe  there  ihould  be  no  more,  ^nd  the  three  lambs  to  be  ac- 
counted for  by  the  vicar  the  year  following,  and  twopence  for 
each  lamb,  in  cafe  any  of  fuch  occupiers  of  lands  within  the  faid 
pafsOi  had  lefs  than  feven  lambs  yeaned  within  the  iaid  parifli :  ^*oof^ 
A240  ALSO  the  tenth  fieece  fhorn  within  the  faid  pariih,  or  the 
jeventh  fleece  in  cafe  there  ihould  be  no  more,  and  the  three 
odd  fleeces  to  be  accounted  for  by  the  vkar  the  year  following^ 
aind  twopence  for  each  fleece,  in  cafe  any  of  the  occupiers  had 
tci^  than  feven  iheep  ihorn  with  the  limits  of  the  parifh  t  ano 
A2.SO,  the  tenth  pig  farrowed  \  the  tenth  goofe  hatched ;  the  tentk 
jNut  of  the  honey  made  \  the  tenth  part  of  the  fruit  of  the  or- 
chards within  the  faid   pariQi  plucked  or  ihaken  down,  the 
£une  to  be  fetched  away  by  the  vicar  upon  notice  f  the  tenth 
port  of  all  the  ^ovq,  peafe,  or  beaus  growing  in  the  garden* 
V|rithi«  the  iaid  pariih  :  and  ALso^for  Bajler  offerings^  twopence  f  e^^  offerioKi^ 
Ccpm  etch  perfon  reilding  in  the  pariih  \  fevonpence  for  a  mar-  f*"'!^^"'''  *^ 
Wfc  \  Svepence.foff  the.ehjurching  of  women ;.  fivepcnce  for  the 

burial 


WxiLXAMt 

^iiLiAitn  ; 

The  vUar  denies 
1btmodkfes» 

^be  patton  de- 
aifff  the  moduju. 


Thcl>Uhopofth« 
dlcicefc  fays,  that 
tio  application 
had  been  made 
to  diabUih  any 


The  C9iu(is 
Jmfd. 
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biirial  of  a  knan  or  woman,  and  thrcq)cnce  for  tb^  burial  of  a 
child.  The  bill  therefore  prayed,  that  the  modufet  might  bk 
^ftabliflied. 

The  vicar  denied  the  exiftence  of  the  faid  mod^fesk 

.  The  defendant  Pafcoe  laid,  that  he  was  the  folc  patron  of  the 
parifh  of  Smnt  Keverne  g  that  the  Bififop  of  Exeter  was  the  ordi- 
nary of  the  parifh  church  \  that  he  ought  not  tp  concur  in  efta^ 
blifhing  the  modufes  \  and  that  he  was  an  infant  of  the  age  of 
twelve  years,  whofe  mtereft  he  hoped  the  Court  would  care- 
fully protcA. 

The  Bijbop  of  Exeter  admitted,  thit  he  was  tbe  ordinary  of 
the  parifh  church  of  Saint  Keverne^  and  faid,  that  no  applica^ 
tion  had  ever  been  made  to  him  to  eftablifh  or  concur  in  efta- ' 
blifhing  the  feveral  modufes y  or  pretended  modufes  fct  up  by  the 
defendant,  but  that  he  was  ready  to  a£t  in  fuch  manner,  touch* 
ing  the  eflabliihment  of  the  fame  as  the  Coutt  Qiould  dite£k. 

The  depofitions  taken  In  the  original  caufe  were  on  the  twcn- 
ty-third  of  January  ordered  to  be  read  as  evidence  in  the  cropf 
caufe  }  and  upon  hearing  counfel  for  all  parties  for  feveral  days  \ 
and  reading  the  feveral  depositions)  an  entry  in  a  book,  intitled 
*«  an  Account  of  the  Tithes  due  to  the  Vicar  of  Smnt  Keverne^ 
and  dated  the  twenty-fourth  K>f  April  1683  »  *  ^^^^  ^^^  terrier 
of  the  houfes,  glebe,  tithes,  &c.  belonging  to  the  vicarage 
of  Saint  Keverne^  dated  in  the  ye^  1 727)  being  a  record  in  the 
regiftry  of  the  Bi/k^  of  Exeter ; 

7tM  cro(i  bill      Thb  Court    Ordered   the  crofs  bill  to  be  difmifled   with 

^Ufmiflcd    with  cofls* 

cofts. 

ifliiet  dircaed  The  Court  alfo  direfted  the  following  iflues,  to  fry, 
^xZmt  ^*'**  **  Whether  there  hath  been,  jfrom  time  whereof  the  memory  of 
•'"•  •<  man  is  not  to  the  contrary,  a  modus  or  cuflomary  payment, 
<<  modufes  or  cuftomary  payments,  due  and  payable  at  Jfi- 
*<  chaelmas  in  each  year,  to  the  vicars  of  the  aforefaid  pariih  of 
*<  Sainf  Keverne,  for  the  time  being,  from  the  feveral  occupiers 
<<  of  the  feveral  ancient  farms  or  tenements  within  the  faid 
'  ^  pariih,  in  lieu  of  tithes  in  kind  of  the  feveral  fpecies  of  vi- 
ce carial  or  fmall  tithes  herinafter  mentioned,  that  is  to  sat, 
'<  twopence  for  all  the  gardens ;  twopence  for  all  the  eggs  1 
<<  one  Ihilling  for  each  cow ;  and  eightpence  for  each  calf,  or 
*(  white  fole,  or  nine  days  milk  turned  into  cheefe,  and  the 
^<  cream  into  butter,  in  lieu  thereof,  at  the  election  of  the 
*<  vicar,  and  to  be  paid  at  the  vicarage  houfe,  or  on  the  com- 
<<  munion  table,  on  the  firft  day  of  Augufl  yearly ;  for  him 
<<  that  hath  above  three  cows,  one  IhiUing  for  each  cow  ;  and 
^  eightpence  for  each  calf,  for  him  that  hath  lefs  than  foui^ 
^  cows  \  twopence  for  each  cok  \  eightpence  for  each  fat  bul- 

w  lock. 
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^  lock,  and  cightpcnce  for  each  vcre  cow,  held  by  or  belonging  ^J^*** 

•«  to  the   fcvcral  occupiers  of  fuch  ancient  farms  within  the    y^^^^f^^^ 

*'  limits  of  the  faid  parifli.**     ««  And  also  whether,  during      ^,V  Csntra. 

**  the  time  aforefaid,  there  hath  not  been  due  and  payable  to 

«*  the  vicars  of  the  faid  parifh  of  Saint  Keverne  for  the  time 

"  being,  by  the  feveral  occupiers  of  lands  within  the  faid  pariih, 

"  the  tenth  lamb  yeaned  within  the  faid  parifh,  or  the  feventh 

"  in  cafe  there  fhall  be  no  more,  and  the  three  lambs  to   be 

"  accounted  for  by  the  vicar  the  year  following ;  and  twopence 

"  for  eacH  lamb  in  cafe  any  of  fuch  occupiers  of  lands  within 

^^  the  faid  pariih  hath  lefs  than  feven  lambs  yeaned  within  the 

^'  faid  parifh,  the  tithe  lamb  to  be  paid  at  the  vicarage  houfe  on 

**  Saint  Marlis  Day :  and  ALSO   the  tenth  fleece  (horn  within 

**  the  faid  parifh,  or  the  feventh  fleece,  in  cafe  there  fhall  be 

•*  no  more,  and  the  three  odd  fleeces  to  be  accounted  for  by  the 

**  vicar  the  year  following,  and  twopence   for  each  fleece,  ia 

*'  cafe  any  of  the  faid  occupiers  hath  lefs  than  feven  fliecp  ihorn 

"  within  the  limits  of  the  faid  parifh  5  the  tithe  calf  to  be  kept 

"  by  the  occupier  eight  weeks,  in  the  fame  manner  as  his  own 

^  rearing  calves,  but  fuch  tiihe  calf  to  be  kept  only  five  weeks 

"  if  the  fame  be  to  be  fed," 

The  defendant  to  be  plaintiff^  at  law  ;  the  zSCxon  to  be  tried 
by  a  fpecial  jury  ;  and  the  judge  at  liberty  to  indorfe,  &c. 

The  ifTues  were  accordingly  tried,  but  the  jurors  did  not  find  fo^^j^^""  "^ 
one  of  them. 

The  caufc  came  on  the  eighteenth  of  November  1779  for 
further  dire<^ions  ;  and  upon  hearing  counfel  for  both  parties  ^ 
and  reading  the  decree  and  pojiea  \ 

The  Court,  which  was  full,  ordered  the  deputy  remembran-  The  bill  diGnifT. 

ecr  to  take  an  account  of  the  tithes  in  kind  demanded  by  the  ^-^L**   ***j  ^*^ 

bill,  and  to  tax  the  plaintiff  his  cofts,  both  at  law  and  inequity;  f^j  by  ^f,c  del 

and  that  fo  much  of  the  bill  as  prayed  an  account  of  the  tithes  fcndants  and  the 

which  were  not  adipitted  by  the  defendant's  anfwer  be  difmilfed  other  tithes  de. 

with  cofts.  ?"*"f*^^  ^7  the 

biU  decreed. 

Travis  againjl  Stanley,  Bart.  "'I'^^JTiJ"** 

Chejbirey   i  lib  February    1779. 

'TPHE  vicar  of  Eajham^  in  Chejbire^  claimed  the  tithe  of  hay  The   vicar    of 
'■'     and  all  fmall  tithes  arifing  in  the  townfhip  of  Hootofiy  in  the  -S<j/?^»,inC»f. 

faid  pariih,  and  prayed,  that  his  right  thereto  might  be  cfta-  ^['\,  "  ^\  *"- 
blifhed.  ^  ^  mlcdtothemhe, 

of  hay  arifing  oa 

The  defendants  denied,  that  the  plaintiff  was  by  endowment,  belonging  roKw- 
ufage,  or  otherwife  entitled  to  the  tithe  of  hay,  or  to   fmall  '««  n^^iU  in  the 

townAiipof//oo. 
/SB,  in  the  fa^d  pirifh  ^  and  he  is  only  entitled  to  40s.  a* year,  in  lien  of  the  fqiall  tithes^  offerings,  and 
ohiationt,  of  the  Ciid  dcmcfnc  lands.  See  other  caufes  Hil.  Term,  12.  Geo.  3.  Mich.  Tcnn,  i^. 
Ceo.  3.     Hil.  Term,  1$.  Geo.  3,    Trin.  Term,  n.  Gea  3.  and  3.  Rayn.  ^S%, 

Vol.  IV,  G  tithe* 
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Stak&xt. 


TuAYM  tithes  in  kind  yearly  arifing  within  or  npon  the  ietn^ne  lands  di 
f^t^^^  the  townfliip  of  Hooton^  or  any  part  thereof;  and  faid,  that  the 
faid  demefue  lands,  including  the  hallj  gardens,  and  buildings^ 
contained  about  ilx  hundred  and  eighteen  acres  of  land  \  that 
there  was  a  very  ancient  manfton  houfe  on  the  faid  demefne  lands 
caltfed  Hooton  Hall ;  that  the  faid  hall  had  been  immemorially 
inhabited  and  occupied  with  all  the  demefne  lands  by  the  anceAors 
of  the  defendant  Stanley  and  their  tenants^  that  ^bout  eight 
years  fince  a  new  farm  houfe  and  out  buildipgs  had  been  erc(fc- 
cd  on  the.  demefne  lands  ;  that  the  defendant  Amery  had  refided 
therein  for  fevera!  years  pafV  ;  that  he  had,  for  four  years  pafiv 
occupied  all  the  demefne  lands ^  except  a  few  acres  which  were 
in  the  occupation  of  the  defendant  ttanUy^  and  his  tenants  ;  that 
the  demefne  lands  of  Hooton  now  and  conllantly  had  confifted  of 
feveral  fields  or  parcels  of  land,  ufually  called  the  demefne  lands 
of  Hooton  ;  that,  for  feveral  years  paft,  certain  parcels  thereof 
bad  been  mowed,  and  the  hay  thereof  carried  away  without 
fetting  out  the  tithes  ;  for  that  the  defendant  Stanley  then  was, 
and  his  anceftors  immemorially  had  been  entitled  to  the  tithe  of 
hay  without  making  any  fatisfa<flion  to  the  vicar  for  the  fame. 
They  further  faid,  that  they  believed  that  from  time  immemo- 
rial there  had  been  paid  and  were  due  to  the  plaintiff  and  his 
preclccelFors,  as  vicars  of  the  parilh,  yearly  at  Erjier^  or  fo  foon 
after  as  demanded  by  tlie  owners  or  occupiers  of  the  hall,  and 
the  demefne  lards  of  Hooton^  forty  (hillings,  as  a  modus^  in  lieu  of 
all  fmall  tithes,  offeri?*gs,  and  oblations  in  refpedl  of  the  faid 
hall  and  dtmefne  lands ;  that  the  fame  had  been  paid  to  the 
laid  vicars  and  accepted  by  them  fucceffivcly  until  within  a  few 
years  paft  ;  and  that  the  defendants  had  been  always  ready  to 
pay  the  fame  to  the  plaintitF. 

The  defendant  Stanley  faid,  that  lie  was  owner  of  H'coton  Hall, 
and  the  demefne  land?  ;  that  he  derived  the  fame  from  his  ancef- 
tors who  had  betn  feifcd  thereof,  as  he  believed,  beyond 
the  time  of  legal  memory  ;  that  at  the  time  of  the  diflblutioo  of 
the  greater  monafteries,  the  abbot  of  the  mcnaltery  of  Ckfier 
w^s  ieifed  of  the  re^ory  of  Eafiham  (then  called  the  recStory  of 
Sutton) y  with  the  tithes  thereof,  and  of  divers  lands  and  tene- 
ments within  the  faid  pariih  ;  that  the  fame,  with  the  other 
poffefGons  of  the  abbot,  became,  on  fuch  diflblution,  vcfted  in 
Henry  the  Eighth ;  that  Elefiry  the  Eighth  granted  the  faid  rec- 
tory to  the  dean  and  chapter  of  Chejler  and  their  fucceflbrs, 
together  with  all  ti:hes  yearly  arifing  within  the  faid  parifh^ 
that  one  of  his  anceftors  afterwards  cither  purchafed  (when  he 
legally  might)  from  the  perfons  entitled  thereto,  the  tithes  of 
corn,  grain,  and  hay,  arifing  on  the  demefne  lands  of  Hcoiony 
or  in  fome  other  legal  manner  became  entitled  to  the  faid  tithes ; 
that  he  and  they,  and  his  or  their  tenarjts  of  the  faid  hall  and 
tie  demefne  lands,  had  conftantly  and  quietly  held  wd  enjoyed 
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the  fame»  with  the  tithes  of  cofn»  grain>  and  hay  «riiing  thereon       Ti avis 
without  any  claim  being  made  thereto  by,  or  fatisfaition  to  any        ^g<^^nP 
former  vicar  for  the  fame  \  and  he  infifted^  that  he,  as  owner  of 
tie  demtfne  Urnds^   was  entitled  to  the  tithes  of  hay    arifing 
chcreon  \  and  that  the  plaintiflFhad  no  tide  thereto. 

The  plaintiff*  replied  ;  the  defendants  rejoined ;  and  wit- 
neiles  were  examined  on  both  iides  \  and  the  caufe  came  on  to  be 
heard  on  the  twelfth  day  of  May  1778  ;  and  on  reading  fcveral 
proofs  in  the  caufe  \  and  after  leveral  days  hearing,  it  was  or- 
dered to  ftand  over  to  a  future  day  for  the  confideration  of  the 
Court ;  and  afterwards  to  ftand  this  day  for  the  judgmedt  of 
the  Court,  when  iiCies  were  direAed  to  try, 

First,  **  "Whether  th^  plaintiff*,  as  vicar  of  the  vicarage  and 
*«  parifh  church  of  Eafiham^  in  the  county  of  Cheder^  was  en- 
**  dowed  with  the  tithes  of  hay  arifing  on  the  demejne  lands  of 
«*  Hootofiy  within  the  faid  parifh." 

Secondly,  **  Whether,  for  time  whereof  the  memory  of 
<*  man  is  not  to  the  contrary,  there  had  been  paid  to  the  plain- 
•*  tiff",  as  vicar  of  Eajibam  aforefaid,  and  to  his  predeceiTors,  as 
**  vicars  of  the  faid  parilh,  yearly  at  Eafler^  or  fo  foon  after  as 
**  demanded  by  the  owners  or  occupiers  of  the  hall  ^nddemefne 
•*  lands  of  Hooion  aforcfaid,  forty  fhillings,  as  a  modus  or  cuf- 
**  tomary  payment,  in  lieu  of  all  fmall  tithes,  offerings,  and 
^*  oblations,  in  rcfpcft  of  the  faid  hall  and  demefne  lands/* 

The  vicar  to  be  plaintiff  in  the  iirft  iffue,  and  the  defendant 
Stanley  to  be  plaintiff  in  the  fccond  iffue  }  to  be  tried  by  a  fpe- 
cial  jury  or  juries,  and  the  judge  to  indorfe  any  fpecial  matter 
cm  the  poflta. 

The  faid  iflues  were  accordingly  tried  by  a  fpecial  jury. 

In  THE  FIRST  ISSUE,  the  jurors  found,  «^  That  the  faid 
^*  G.  Travis y  as  vicar  of  the  parilh  and  pari(h  church  of  £1^- 
<<  ham^  was  not  endowed  with  the  tithes  of  hay  arifing  on  the 
^*  demefne  lands  of  Hooion^  within  the  faid  parifli." 

In  THE  SECOND  ISSUE,  the  jurors  found,  **  That  the  fum  of 
*'  forty  ihillings  bad,  from  time  whereof  the  memory  of  roan 
^^  was  not  to  the  contrary,  been  paid  by  the  owners  or  occupiers 
<'  of  the  hall  and  demefne  lands  of  Hootony  within  the  pariih  of 
•*  Eajibam^  in  the  county  of  Chejler^  to  the. vicar  of  the  faid 
'<  parilh  for  the  time  being,  yearly  at  Eafter^  or  fo  foon  after 
^<  as  demanded,  as  a  modus  ot  cuftomary  payment  in  lieu  of  all 
*<  fmall  tithes,  offerings,  and  oblations,  in  refpeA  oi  the  faid 
^<  hall  ahd  demefne  lands." 

The  caufe  came  on  the  twenty-fifth  of  HJovember  1779  upon 
the  equity  referved^  and  upon  hearing  counkl  on  bothfiaeb; 

G  z  wA 
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TiAvif       gnd  reading  the  {aid  decree  vai  po/lea ;  and  on  debate  of  the 

The  Court  ordered  the  bill  to  be  difmifled,  but  without 
cods  ;  the  defendant  WiUiam  Stanley  fubmittiqg  to  pay  the  ar<r 
rears  of  the  modus  as  found  by  the  jury. 


HiiAiTTum  Fynes  azahtfi  Ordoyno. 

19.  Gxa  3.  A     ^ 

Nottinghamjbire^   Wih  February  1779. 

The  vidr  of  «TpHE  vicar  of  Newark^  in  the  county  of  Nottingham^  claimed 
trrflwT'^ in  ivJr  ^^^  tithes,  except   of  corn,  grain,  hay,  wool;  and  lambs, 

tin^b^fiHre^  is  arifing  in  the  parifh  ;  and  ftated,  that  the  defendant  Ordoyno 
entitled  to  all  the  and  others,  in  the  year  1776,  occupied  divers  orchards  and 
fithcsof  tlie  pa.  other  grounds  therein,  which  had  been  converted  into  gardens^ 
exct  ttJictilhel  ^"^  had  produced  all  forts  of  fruit,  plants,  herbs,  garden  ftuflT, 
of  corn,  gr-ijn,  peafc,  beans,  turnips,  potatoes,  onions,  and  carrots  ;  that  they 
liay,  wo^  and  had  alfo  growing  thereon  apples,  pears,  cherries,  plumbs,  and 
lambs,  and  to  an  various  forts  of  garden  fruit,  as  well  as  peafe,  beans,  and  cab«> 
Sr^oJ^ir  u*  '^^g*^^'  that  they  had  alfo  grown  thereon  ofiers,  fapUngs,  and 
fc^lorl  quicks  ;     tha(     they    alfo    had  divers  milch  cor/s  which  had 

yielded  milk  and  produced  calves  \  that  they  alfo  occupied 
pafture,  meadow,  and  other  lands  in  the  parifh^ .  and  had 
kept  or  a  gifted  thereon  horfes,  bullocks,  oxen,  dry  cows, 
and  other  barren  and  unprofitable  cattle,  and  particularly  horfc:$ 
for  the  carrying  of  bricks  and  other  matters  not  relating  to 
hufbandry ;  that  they  had  alfo  grown  thereon  great  quanti- 
ties of  clover  feed  ;  that  they  had  had  growing  on  their  faid 
lands  turnips,  which  were  eaten  by  Iheep  not  (horn  within  the 
faid  parKh,  and  by  which  turnips  they  made  con  fid  erablc  profit*; 
that  they  alfo  had  kept  on  their  faid  lands  mares  and  cows  which 
yielded  them  foals,  calves,  and  milk ;  the  tithes  of  all  which 
they  had  refufed  to  pay.  The  bill  therefore  prayed  an  account, 
except  of  the  tithes  of  corn,  grain,  hay,  wool,  and  lambs,  and 
paynient  of  thefmgk  value  thereof. 

Tha  defendant  Ordoytio  faid,  that  not  only  the  tithes  of  corn, 
grain,  hay,  wool,  and  lambs,  but  all  other  great  and  fmall  tithes 
arifing  in  the  faid  pariih,  belonged  to  and  were  part  of  the  po^ 
feffions  of  the  monaftery  of  Saint  Catherine^  without  the  walls 
of  the  city  of  Lincoln^  at  the  time  of  the  diflblution  thereof  by 
Henry  the  Eighth  ;  that  in  the  year  159Q  or  1600,  ^ten  Elizd" 
beth^iov  the  confideration  oJFtwo  thoufand  and  twenty  fix  pounds, 
fix  fhillings,  and  eightpence,  or  thereabouts,  paid  into  ber  ex- 
chequer by  H.  Btji  and  R.  Holland^  gave  and  granted  to  them 
(amongft  other  premifes)  for  ever,  all  that  the  reftory  of 
Newark^  with  the  appurtenances,  together  w\rh  a  pertain 
barn  there,  and  alfo  all  the  glebe  lands,  and  tithes  of  corjpi 
grain,  hay^  Wwol,  and  lambs  to  the  faid  re^ory  of  Newark  be* 
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loQging  with  the  appurtenances,  and  alfo  all  thofe  Ihe  fmall  Ftkis 
tithes  ariCng  in  Newark ;  that  by  the  fame  grant,  provifion  ,  ^  ^g^v 
was  made  for  the  vicar  of  Newark^  In  lieu  of  fmall  tithes,  by  a 
covenant  therein  contained,  whereby  the  faiJ  Bc/I  and  Holland 
did  for  themfelvcs,  &c.  covenant  to  pay  to  the  vicar  an  annual 
ftipend  often  pounds  (f^);  that  by  fundry  conveyances,  the  faid 
reftory  and  tithes  became  the  property  of  the  defendant  Sit 
Samuel  Gordon ;  that  the  faid  falary  had  been  from  time  to  time 
to  the  prcfent  time  regularly  paid  to  the  vicar  for  the  tine 
being  ;  and  that  for  the  reafons  aforefaid  all  the  tithes  within 
the  faid  rectory,  as  well  great  as  fmall>  belonged  to  the  defend^ 
ant  Gordon^  and  not  to  the  plaintiff. 

The  other  defendants,  the  inhabitants  of  th^  parifhj  and 
occupiers  of  lands  therein  put  in  the  like  anfwer. 

The  defendant  Gordon  faid,  that  he  was  owner  and  i'mpropria** 
tor  of  the  reflory  of  Newark  aforefaid,  and  of  the  tithes,  both 
great  and  fmall  aridng  therein,  under  a  grant  thereof  from 
^jeen  Elizabeth ;  that  each  and  every  impropriator  thereof, 
from  the  time  of  the  faid  grant  to  the  prefent  time  and  not 
the  vicar,  was  entitled  to  all  tithes,  both  great  and  fmall,  arif- 
ing  therein  ;  but  that  he  could  not  tell  what  tithes  in  particular^ 
beiides  com,  grain,  hay,  wool,  and  lambs  any  former  impropria- 
tor might  have  taken  thereout,  but  that  flnce  he  had  been 
owner  of  the  redtory,  he  had  befides  the  faid  tithes  of  corn, 
grain,  hay,  wool,  and  lambs,  taken  from  feveral  perfbns  a  com- 
pofition  of  two  (hillings  an  acre  in  lieu  of  hay,  grafs,  and  clover  | 
htxXf  he  admitted,  that  the  late  vicar  had  by  artRil  perfuaHons 
prevailed  on  fome  of  the  parifhioners  to  pay  him  the  tithes  ^f 
onions  and  pigs,  or  fome  compofition  in  lieu  thereof;  and 
inlifted  that  it  was  an  impoiition  upon  them  for  that  he  had  no 
right  thereto. 

The  defendants  Stinton  and  Howard  denied,  that  the  plaintiff 
wlls  entitled  to  the  tithes  of  the  feveral  titbeable  matters  de* 
Dianded  by  his  bill,  and  left  him  to  eftablifli  his  right  to 
the  fame,  if  any  he  had,  in  fuch  manner  as  be  ihould  be  ad« 
vifed. 

The  defendant  Stinton  faid,  that  he  was  chancellor  of  the  ca* 
thedral  chufch  of  Lincoln^  and  prebendary  of  the  prebend  of 
Stoake  within  the  faid  church,  to  which  the  reftory  or  parfonage 
of  Stoake  was  appropriate  and  annexed ;  that  the  faid  prebend' 
and  parfonage  With  all  the  glebe  lands,  portions,  tithes,  and  all 
other  its  members  and  appurtenances,  had  from  time  to  time 
by  hi»  predeceflbrs  been  demifed  to  feveral  leffccs  for  the  term 
of  their  lives,  &c.  \  that  the  defendant  Howard  was  leflce  of  the 
faid  prebend  of  Stoake  \  and  that  he  never  did  claim  or  infift 
Upon  any  right  or  title  to  (be  tithes  inHfled  on  by  the  bill,   to 

(mj  See  the  cafe  of  Stasifield  v.  Howard,  voL  u  page  459. 
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take  the  fame  by  himfelfi  or  by  any  perfon  aatborifed  in  his 
namei  or  on  his  behalf. 

The  defendant  /i/bw^in/ faid,  that  by  deed,  dated  the  (ixtcenth 
of  May   ITT 2  from  the  then  chancellor  to  thefaid  defendant 
and  others,  he  demifed  to  them,  amongft  other   things,  the 
fmall  tithes  of  Newftri^  with  other  rights,  &c.  as  ftated  in  the  . 
anfwen 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  each  iide ;  and  upon  hearing  counPel  for  all 
parties  for  feveral  days  ;  and  reading  an  order,  dated  the  third 
of  February  1779,  to  prove  exhibits,  &c.  ;  an  entry  from  the 
regifter  book  of  the  archbifhop  of  Tork,  being  an  endowment 
of  the  vicarage  of  Newark^  dated  the  thirtieth  of  September 
1428,  temp.  Kemp.;  a  furvey  in  the  twenty-fixth  year  of  Henry 
the  Eighth^  from  the  firft  fruits  office,  '<  Decanatus  de  Nenocork 
«c  Newark,  Vicar  ;*'  a  copy  of  a  parliamentary  furvey  of  the  im- 
propriate reftory  of  Newark,  from  the  Lambeth  Library,  dated 
the  twelfth  of  Auguji  1650  ;  the  feveral  proofs  in  the  cau(e  ; 
receipts  iigned  fi.  Wiifon,  beginning  the  feventeenth  of  December 
1723,  and  ending  the  twenty-fourth  oi  May  1731  ;  the  minis- 
ter's accounts  of  the  poffeflions  of  the  priory  of  Saint  Catlurine, 
relating  to  Newark  upon  Trent  aforefaid,  from  the  twenty-ninth 
to  the  thirtieth  year  of  Henry  the  Eighth ;  a  copy  of  a  grant 
from  ^ueen  Elizabeth,  of  the  reftory  of  Newark  to  H,  Befi  and 
if.  Holland  in  fee,  dated  the  fourth  of  February,  in  the  forty- 
fecond  year  of  her  reign  -,  the  minifter's  accounts  in  the  thirty* 
ninth  year  of  ^teen  Elizabeth,  intitled,  **  Newark '^^  the  minif- 
ter's  accounts  of  Newark  from  the  thirty-fixth  to  the  tbirty-fc- 
venth  of  Henry  tl^  Eighth  -,  a  certificate  as  to  chantries  and  col- 
leges, dated  the  fecond  of  July,  in  the  fecond  year  of  Edward 
the  Sixth,  figned  Robert  Mildmay  and  Robert  Kelway  \  the  re- 
ceiver general's  accounts  of  the  county  of  Nottingham,  from  the 
fecond  to  the  third  year  of  Edward  the  Sixth ;  a  particular  for  a 
leafe  to  the  county  of  Rutland,  dated  the  fixth  of  July  1593, 
and  a  warrant  for  fuch  leafe;  the  miniller's  accounts  of  the 
firft  year  of  Edward  the  Sixth,  from  the  augmentation  office  ; 
and  upon  full  debate  of  the  matter  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  the  tithes  of  the  feveral  tithcal^le  matters  demanded 
by  the  bill,  but  without  cofts ;  and  the  plaintiff  to  pay  to  Dr. 
Stinton  and  Howard  llkcvc  qqA.s^  according  to  the  courfe  of  the 
court. 

The  Court  Full. 
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Watson  ap^ainj  Hall.  EAiTEiT*ti« 

^  19.  Geo.  3 

Warwickjbirey  2Zd  Jpril  I'-ni). 

T^HE  plaintiff,  as  Icflec  under  the-  hofpital  founded  by  the  Thegovemortof 
-■•    Earl  of  Lek^Jltr  \xi  f-rarwck,  ftated,  that  the  mafter  ^"^  ,^f^^^f  "^ 
brethren  of  the  hofpital  of  Rotertf  Earl  of  Leicefiery  in  Warwick^  improprUitor«*of 
for  the  time  being,  had  been  and  ftill  were  feifed  in  their  cor-  the  rcdory  of 
porate  capacity  in  fee  to  them  and  their  fucceffors  of  the  im-  NaptmrnthtHja^ 
propria!  e  reftory  and  parfonagc  of  Napton  on  the  Hiilj  in  the  '"^''^^^JT'j 
couftty  of  JFarwicij  and  entitled  to  all  the  tithes  of  corn,  grain,  ^^  the  Vthci  o£ 
hay,  wool,  lambs,  and  other  impropriate  tithes  arifing  therein  ;  corn,  grain,hay, 
that  they  being  fo  feifed  and  entitled  did,  by  their  deed  duly  Umfci,  and  other 
executed,  and  dated  the  twenty-eighth  o^  Februarv  1761,  demifc  impropr^tc 
to  y.  Harding^  his  executors,  See.  all  the  faid  reaory  and  tithes  {"  *hc^ J[th«  *of 
for  twenty-one  years,  at  one  hundred  and  ninety  pounds  a- year,  «»a/,inkmd. 
and  other  rents  mentioned  in  the  Icafe  ;  that  J.  Harding^  by  a 
deed,  dated  the  fixth  of  March  17(^2,  affigned  all  the  faid  rec- 
tory, &c.  to  the  plaintiff  for  the  remainder  of  the  term  ;  and 
that  he,  the  plaintiff,  had   thereby  became  entitled,  amongft 
other  things,  to  receive  the  tithes  of  wool  which  had  arifen  in 
the  faid  parifli ;  that  the  defendant  had  held  and    occupied 
arable,    meadow,  and  pafture  ground   therein,   and  had  kept 
thereon  fcveral  fheep,  from  which  he  had  clipped  and  flieareJ 
(cveral  fleeces  of  wool,  the  tithes  of  which  the  defendant  had 
refufed  to  pay.    The  bill  therefore  prayed  payment  of  tHe  An- 
gle value  thereof. 

The  defendant  faid,  that  the  hofpital  was  feifed  in  fee  of  the 
refkory,  and  entitled  to  receive  the  great  tithes  in  kind,  except 
the  tithes  of  wool  and  the  tithes  of  hay,  which  he  iniifted  be- 
longed to  the  vicar  ;  and  he  ftated,  that  by  the  cuflom  of  the 
parifli  tithe  in  kind  had  been  always  taken  of  the  wool 
chat  haci  been  fhorn  therein  from  fheep  that  had  been  kept 
therein,  upon  or  before  Lady  Day,  old  Jiiie,  next  immediately 
preceding  the  {hearing  time  of  the  faid  dieep;  and  that  no 
tithe  in  kind  had  been  taken  of  wool  fhorn  therein  from  fheep 
that  were  not  kept  therein  upon  or  before  Lady  Day,  old  fVile, 
next  immediately  preceding  the  fhearing  of  the  faid  fheep;  but 
that  in  lieu  thereof,  one  halfpenny  for  every  fuch  fheep  had  always 
been  paid,  excepting  the  inftances  fet  forth  ;  that  the  original  prin- 
cipal  reafon  of  this  cuftom  had  arifen  from  the  impropriators 
having  double  commons,  that  is  to  fay,  a  right  to  put  twice  the 
number  of  horfes,  cowSj  and  fheep,  upon  the  commons  and 
commonable  places  in  the  parifh,  in  refpeA  to  his  glebe  land, 
that  might  be  put  on  them  in  rcfpe^l  to  any  other  equal  quan« 
tity  of  land  lying  therein  that  was  not  glebe  ;  that  the  glebe 
land  had  then  a  c'ouble  benefit  of  the  commons,  which  the  old 
people  faid  had  been  allowed  in  conflderation  of  a  halfpenny 
an  head  for  Iheep  bought  in  and  brouglit  into  the  parifh  between 
JJadj  Day^  oldJiiU^  vad  Jbearing  time^  in  lieu  of  tithes  in  kind  of 
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WATtoK  wool  arifing  from  rtieep  fo  brought  in  ;  that  another  reafbn  for 
gatnfi  ^Yit  faid  cuftom  had  been,  becaufe  the  owners  of  many  of  the 
Ihcep  brought  into  the  parifh  between  Lady  Day^  old  JliUj  and 
Jbearing  t'lme^  paid  tithe  to  the  impropriator,  re^ors,  or  vicars 
of  the  pariflies  from  whence  fuch  (hcep  had  been  removed,  in 
refpeA  of  their  being  kept  in  fuch  parifhes  for  the  winter  and 
fpring  before  fuch  removal. 

The  plaintiff  replied  5  the  defendant  rejoined;  and  witncffes 
were  examined  on  both  fides ;  and  upon  hearing  counfcl  for 
the  plaintiff ;  and  upon  reading  an  affidavit  of  the  fervice  oifub* 
pxna  to  hear  judgment  on  the  defendant,  &c. 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  the  tithes  of  all  wool  which  the  defendant  had  in  the 
parifh  from  Lady  Day  1 775f  until  the  feaft  of  Saint  Michael  1 776J 
and  the  defendant  to  pay  what  fhould  be  found  due  upon 
fuch  account  together  with  cofVs,  uniefs  he  (hewed  caufe  to  the 
contrary  ;  and  no  caufe  being  (hewn,  the  faid  decree  was,  on  the 
feventh  of  June  1779,  made  abfolute.  The  deputy  made  his 
report,  dated  the  twenty -eighth  of  June '^  and  on  tlie  firfl  of 
jfuly  the  report  was  conllrmed  with  fubTequent  cods,  and  the 
defendant  ordered  to  pay  one  hundred  and  tw;elve  pounds,  fix 
fliillings,  reported  due,  with  fubfequent  cafts,  viz.  one  pound, 
fixteen  fliillings,  and  fixpence  for  the  tithes  of  the  wool,  and  for 
taxed  cofts  one  hundred  and  ten  pounds,  nine  fliillings,  and 
fixpence. 

The  Court  full* 


19.  Geo.  a-  Cartwright  agamj  Colton-. 

Lincoln/hire f  29/A  Jpril  l^^g. 

'^}^ ,  0^7  ^^  T'HE  reftor  o£  North  Searle^  in  the  county  of  Lincoln^  claimed 
Ij!^4ir/h^ri  •  "*  '^^  tithes  of  wheat,  rye,  barley,  oats,  peafe,  beans,  hay, 

claimt  the  tithei  clover,  turnips,  fiieep,  lambs,  and  wool,  which  had  arifen  on 
of  tbofe  inciofed  the  defendant's  farm  fince  the  fifth  of  j^pril  1777. 

lands        which 

were  formerly  common  fields  called  Eafi  Fuld,  North  FicUf  and  Stuth  FUId. 

Tb«  defendant  The  defendant  admitted,  that  he  had  occupied  the  fartil  from 
fays,  thit  the  tj^^  beginning  of  the  year  1777  until  Lady  Day  1779  ;  and  faid, 
Urtcnantto^he  ^^^^  ^^^  ^^^^"  quitted  the  pofTeffion  thereof.  He  further  faid, 
mancrj  and  that  that  the  rcHory  of  North  Searle  was  appendant  to  the  manor  of 
upon  iri  .fing  North  Searle ;  that  the  lord  of  the  manor  was  the  patron  of  the 
*^%  •*^"™"^"  reftoryand  pari(h  church  j  that  the  lords  thereof  had  for  a 
mcd  *  between  '^""^^^^  ^^  years  been  part  owners  of  the  reflory ;  that  there 
the  patron,  the  were  within  the  manor  and  pari(h  about  one  hundred  years  ago 
reaor,  the  co-  divers  open  and  common  fields,  commonable  lands,  and  watte 
pyboldcru,  and  grounds ;  that  by  reafon  of  the  uncultivated  ftatc  of  fuch  lands 

the      ordinary,   ^ 

that  the  benefice  fhould  be  augmented  by  certain  aUoCments  of  lands,  and  that  the  other  Uadsfbould  pay 

IS.  an  acif,  in  Ueu  of  tithes. 

.    before 
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before  that  time,  the  rcftory  was  of  the  fmall  annual  value  of  CARTwpinKT 
twenty  pounds  ;  that  the  then  lords  of  the  manor,  the  reftor,  h^^^ 
and  all  the  copyholders  and  owners  of  lands  therein,  at  different 
times  entered  into  feveral  agreements  for  inclofing  Eaft  Fields 
North  Fieldy  and  South  i^/VW,  being  part  of  the  aforefaid  lands,  and 
which  agreements  he  ftated  in  his  anfwer ;  that  by  the  faid 
agreements  the  rc£tory  was  much  increafed  in  value  by  the 
apportionments,  payments,  and  allotments  for  that  purpofe^ 
that  the  faid  agreements  were  eftabliflied  by  a  decree  in  chan-> 
eery,  in  a  caufe  in  Hilary  Term  1727,  iPllfon  v.  Cartwright  s 
that  the  farm  he  occupied  confiiled  of  five  clofes  of  pafture  land 
taken  and  inclofed  as  aforefaid  out  of  the  common,  moor,  and 
wafte  grounds  within  the  faid  manor,  and  of  a  mefluage,  or- 
chard, and  feveral  clofes  of  arable  and  meadow  land,  and  infided 
the'whole  were  part  of  the  faid  three  common  fields  \  that  no 
further  or  other  fatisfa6bion  than  a  yearly  payment  after  the 
rate  of  one  (hilling  an  acre  was  due  or  payable  to  the  plaintiflT, 
in  refpeft  of  the  tithes  of  fuch  lands,  except  as  to  the  firft  men- 
tioned five  clofes  of  padure  land  ;  that  the  faid  five  acres  were 
tithe  free,  and  confequently  not  fubjeft  to  fuch  yearly  payment; 
and  he  fet  forth  an  account  of  the  feveral  titheable  matters  he 
had  on  his  faid  lands  in  the  faid  years,  and  the  value  of  the 
tithes  thereof  \  and  faid  that  he  was  willing  to  pay  after  the  rate 
of  one  {hilling  an  acre,  but  that  the  plaintilF  had  refufed  to  ac- 
cept thereof;  and  he  claimed  the  fame  benefit  of  the  agreement, 
the  confent  of  the  ordinary,  and  the  decree,  as  if  he  had  pleaded 
the  fame. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  wltneflcs  The  cnife 
were  examined  only  on  the  part  of  the  defendant ;  and  upon  **"'**• 
hearing  counfel  on  both  fides ;  and  on  full  debate  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an  The  tithci  de- 
account  of  what  was  due  for  the  tithes  demanded  by  the  bill,  "»•"<*«*  by  the 
but  without  any  cofts.  "^^^^ 


Wilson  againjl  Marton. 

Torkjhire^  2ijth   Jpril  1779, 


EaitkiTirm 

19.  Gea  3. 


'T^HE  reftor  of  Slaldburn,  in  the  county  of  Tori^  claimed  of  xhc  reftor  irf 

-*•    common  right,  as  reftor  and  incumbent,  all  the  tithes  of  Slaidhunt^      in 

com,  grain,  hay,  and  other  tithes  whatfoever  yearly  arifing  there-  '^•rkjbire,  it  en- 

in,  particularly  the  tithes  of  wheat,  barley,    oats,   and  other  of''jJ,|^]|^"^*^ 

grain  on  a  farm  in  the  defendant's  occupation  in  the  townihip  iey,oat«  'ando. 

of  Effiiigton^  in  the  faid  parilh  \  and  prayed,  that  his  right  hereto  thergrain  arifing 

might  be  eftablifhed.  onRaingUi Fm^, 

in  Che  townihip 

The  defendant  admitted,  that  the  plaintiff  was  reftor;  and  ofEJingtmi^nihn 
faid,  that  he,  the  defendant,  had  been,  for  nine  years  paft,  oc-  j^i^jj^^*^  '  ^^ 
cupicr  of  an  ancient  mefluage  or  farm^  fituate  part  in  the  pariih 

of 
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Maaton* 


WfttoN  of  SlaUhumj  and  part  In  the  town  (hip  of  Efftngtcuy  in  the 
agaafi  faid  parifli }  that  in  the  year  1775  he  had  fevcral  acres  of  land 
ibwn  with  corn,  which  he  cut  and  carried  away  without  fet- 
ting  out  the  tithes  thereof,  or  making  any  fatisfa^ion  for  the 
fame  to  the  plaintiff  ;  for  that  he  never  did  fct  out  any  tithes 
of  any  txtheable  matters  and  things  ariiing  on  the  faid  lands 
lying  within  the  faid  townOiip,  as  they  were  exempt  from  the 
payment  of  tithes,  cither  as  belonging  heretofore  to  fome  re- 
ligious houfc  which  before  the  diifoluiion  thereof  held  the 
fame  difcharged  of  tithes,  or  by  fome  other  good  caufe  of  ex- 
emption ;  and  he  fet  forth  the  quantity  \  and  faid,  that  he  had 
applied  to  the  plaintiff  to  accept  the  value  of  his  tithes,  together 
with  his  cods,  for  the  faid  years,  but  that  he  had  refufed  to  ac- 
cept the  fame  without  having  a  decree  made  by  this  Court,  unlefs 
the  defendant's  landlord  would  enter  into  fome  agreement, 
thereby  charging  and  making  liable  the  faid  lands  and  farm  with 
the  payment  of  tithes  of  corn  and  grain  for  ever  thereafter.  He 
further  faid,  that  as  three  acres,  part  of  the  faid  land  fo  fown 
with  corn,  was  the  property  of  the  college  at  Mauchejlcr^  and 
part  of  a  farm  called  Raingill^  which  paid  a  modus  for  tithe  corn 
to  the  faid  re(Stor,  he  therefore  fubmitted  how  far  he  was  ac- 
countable or  ought  to  pay  his  tithes  to  the  plaintiff,  as  the  tithe 
farmer  had  been  farmer  of  all  the  tithes  of  corn  and  grain  in  the 
faid  parifli,  and  was  entitled  to  all  the  tithes  that  had  been  due 
from  the  defendant's  farm  ever  fince  he  occupied  the  fame. 

The  plaintiff  replied  5  the  defendants  rejoined ;  and  wit- 
neiles  were  examined  on  both  fides  ;  and  upon  hearing  counfd 
for  the  faid  parties  ; 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  feveral  titheable  matters  de- 
manded by  his  billj  with  cofts. 

The  Court  fulx; 


rASTEnTziM  Broadley  ^7^^/»^  Brockl^bank. 

29.  Cto.  3.  >,  •       , , 

TorhJIjire^  *]th  May  \^^^.     ' 

Tht  pUtntUf  npHE  plaintiff  ftated,  that  he  had,  for  thirty-fix'  years  paft, 
daims  the  tithes  •*■  been  entitled  to  all  the  tithes  of  corn,  gram,  hay,  and  po- 
of com,  grain,  tatoes,  in  kind,  ariiing  in  Tranby^  Jnlabyy  and  Walfrcton^  in  the 
tw^«m*ri?et^I  P**"*^  ^  ^^"^^^  ^^  KirkElly,  in  the  county  of  Tork,  and  the 
fhip  of  Tranby  titheablc  places  thereof,  formerly  part  of  the  poffcffions  of  tic 
jfnlaiy^saiafral^  Pftory  of  Halionprice ;  that  the  defendants  Brocklebank  and  BUton^ 
fretWf  in  the  inhabitants  and  occupiers  of  fevcral  lands  in  Tranby^hzAy  in  1 776, 
Itt'^i/Wr  *'  ^'  planted  large  quantities  of  potatoes  in  the  open  fields,  a«d  dug 

them  up  and  carried  them  away,  without  fetting  out  the  tithe 
thereof.  He  therefore  prayed  an  account  and  payment  of  the^ 
fame. 

4  The 
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The  defendant,  the  vicar,  denied,  that  the  plaintiflF  was  right*  Br^adist 

fal  impropiator  or  reAor  of  the  pariih,  or  that  he  was  entitled  ^i^fi 

to  the  tithes  demanded  br  the  bilU     He  faid,  that  he  believed  ^■'^<^«'^«- 

he  had  parchafed  fome  portion  of  ibe  great  tithes  of  the  pariQi  \  .j^  . 

but  could  not  tell  what  right  he  had  fo  purchafed  ;  that  much  tintthe^uiimff 

the  larger  part  belonged  to  the  heirefles  of  R,  EUetker,  deceafed ;  is  neichcr   iai. 

that   the  faid    co-heirefles  were  re£tors  and  patrons   of  the  propriator   fi«r 

vicaorage;  that  the  plaintiflF  was  not  entitled  to  the  tithe  of  po-  J^^j^*!!*^' 

tatoes  or  any  other  fmall  tithes  arifing  in  that  pari(h ;  but  that  ^g  ^iJar  is  Jnu! 

he,  as  vicar  thereof,  was  entitled  thereto;  that  he  had  been  tiedtothetitbca 

vicar  of  the  parifh  forty-two  years,  and  was  prefented  thereto  of  poutoe^ 
by  £n  Brad/baWy  deceafed ;  that  he  and  predeceflbrs  had  always 
received  the  fmall  tithes  within  the  redory,  or  afatisfaAion  for 

the  fame,  and  in  particular  the  tithes  of  potatoes  ;  but  that  he  '^ 
had  never  feen  the  original  endowment  of  the  vicarage,  nor 
did  he  know  where  to  find  the  fame. 

The  defendants  BrockUbank  and  Bilton  alfo  denied,  that  the  Theocoipjowfe, 
plaintiff  was  impropriator  or  re^lor  of  the  parifh,  or  that  he  was  JJ^hl*! '^If  *"*'?!* 
entitled  to  the  tithes  of  potatoes;  and  faid,  that  they  had  heard  demanded bvtlie 
that  he  had  purchafed  fome  portion  of  tithes,  but  what  portion  bilL 
they  could  not  fay  ;  they  admitted,  that  they  were  occupiers  of 
lands  in  Tranby  -,  and  that  they  had  planted    potatoes   in  the 
open  fields,  and  had  dug  them  up  and  carried  them  away,  after 
fetting  out  the  tithes  to  the  vicar. 

The  plaintiff  replied  j  the   defendants  rejoined ;  and  wit-  The  ciulb 
nefles  were  examined  on  both  fides;  and  upon  hearing  counfel  ^teard* 
for  all  parties;  and  upon  reading  on  behalf  of  the  plaintiff  a 
book  from  the  rcgiftry  of  the  archbifhop  of  Torh  ;  an  endow-  , 
ment,  dated  the  third  of  May  1344,  read  from    the  aforefaid 
book,  intitled  *«  Ordinatis  Vicaria  de  Eheley ;"  another  book 
from  the  faid  regiftry ;  and  entry  of  Nova  Ordinatis  Vicaria  dt 
JS/tv/ry,  dated  the  twenty-third  of  OSlober  1438;  the  depofitions 
of  feveral  witneiles  ;  and  on  full  debate  had  thereon ; 

Th£  Court  ordered  the  bill  to  be  difmiffed,  but  without  The  bill  difmir- 

COfis.  fed        without 

coftt. 

Brooke  againft  Power.  KilaitTbim 

I9.  Geo.  3. 

AaddUfex^  mi  May  1779* 

'TpHE  reftor  of  Fryern  Barnett^  in  the  county  of  Middle/ex j  The  reaor  oC 
**•  claimed  the  tithes  of  corn,  grain,  hay,  wool,  lambs,  agift-  Fryem  Bamett 
ment  of  dry,  barren,  and  unprofitable  cattle,  ^e/?^  offerings,  ^||J'*«J^« 
oblations,  and  other  ecdefiallical  dues,  belonging  to  the  rec-  kind,*^**^  * 
tory\  and  ftated,  that  the  defendant  Power^  being  indebted 
to  him  for  one  years  tithe  of  afarm  then  in  his  occupation,  ac- 
C0y&tcd  with  and  paid  him  ten  pounds^  ten  ihillings,  in  lieu 

thereof 
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Bbooiti       thereof  to  Michaelmas  1773  5  *^^^  ^^^^  ^^  Muhaelmas  7  773^ 
rXz^        he  let  part  of  the  farm  to  the  defendant  Di/r^//;  that  Power 
about  the  fame  tinae  took  into  poffeifion  other  lands,  and  con- 
tinued in   pofleilion  of  the  premifes,  and  of  a  dwelling  houfc, 
garden,  orchard,  and  other  appurtenances  in  the  parilh  \  that 
he  had  mowed  therefrom  a  quantity  of  grafs,  and  made  the 
fame  into  hay,  and  had  divers  other  titheable  matters ;  that  in 
177J,  he  let  the  other  part  of  the  farm  to  the  defendant  Devoni 
that  neither  he  nor  Durell  had  paid  the  tithes  arifing  therefrom  5 
that  Fower,  about  the  latter  end  of  1774,  quitted  the  pofieffion 
of  the  dwelling  houfe,  garden>  and  orchard,  but  continued  in 
the  occupation  of  the  rcfidue  of  the  farm  ;  that  for  four  years 
paft  the  defendant  Durell  held  and  occupied  the  aforefaid  farm 
and  lands,  and  alfo  a  dwelling  houfe  therein ;  and  that  after  the- 
defendant  Power  had  quitted  the  faid  mefluage  and  dwelling 
houfe  firft  mentioned,  he  let  the  fame  to  the  defendant  Devon^ 
who  had  ever  fince  held  and  enjoyed  the  fame ;  that  the  de- 
fendants, dijring  fuch  their  fcveral  occupations,  had  growing,  &c« 
on  the  faid  lands,  large  quantities  of  hay,  and  had  kept  and  fed 
thereon  ducks,  gecfe,  hens,  chickens,  and  other  poultry,  which 
produced  eggs  ;  that  they  had  feveral  large  orchards  and  gardens 
from  which   they  gathered  apples,  pears,  and  other   fruit,  as 
alfo    potatoes,    carrots,  cabbages,  and  other  garden  fluff,  and 
had  divers  other  titheable  matters  and  things  therefrom ;  that 
they  had  fed  and  depaflured  thereon  barren  and  unprofitable 
cattle;  and  had  yearly  in  their  houfes  feveral  communicants, 
and  that  there  became  due  to  the  plaintiff  feveral  Eajler  offerings 
in  rcfpeft  thereof ;  the  tithes  or  tenths  of  all  which  faid  tithe- 
able matters  ought  to  have  been  paid,  but  that  they  had  wholly 
fubftradled  fuch  tithes,   and  converted  the  fame  to   their  own 
ufe  without  making  him  any  fatisfa£^ion  for  the  fame,  and  had 
refufed   to   fet  out  fuch  tithes  under  fome    pretence  that  he 
was  not  entitled  thereto.     He  charged,  that  the  defendants  had, 
in   manner  before-mentioned,  fhifted  and  changed  their  faid 
lands  from  one  to  the  other,   whereby  it  was  impoffible  for 
him  to  difcover  what  part  in  particular  of  the  faid  lands  and 
grounds  each  of  them  had,  during  the  times  aforefaid,  been  in 
poffeiCon  of,  without  a  difcovery  from   them  ;  and  fubmittcd, 
that  the  defendants,  in  "whofe  occupation  the  lands  were,  ought 
to  have  fet  out  and  rendered  the  fame  to  the  plaintiff  in  kind, 
and  ought  now  to  account  with  him  for  fuch  tithes.     The  bill 
therefore  prayed,  that  the   defendants  might  anfwer  the  pre- 
mifes, and  account  for  the  feveral  matters  fo   fubflradlcd  and 
withheld  from  the  plaintiff  fince  Michaelmas  1773*  and  that  they 
might  be  decreed  to  pay  to  him  what  fhould  appear  due  on  foch 
account. 


Thp 
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The  defendants  admitted,  that  the  plaintiff  was  parfon  and       *»oor« 
minifter  of  the  parifli ;  that  the  parifli  might  be  a  reftory  ;  that        ^^^"^ 
the  rector  was  entitled  to  tithes,  lK)th  great  and  fmall,  arifing  ^,    d  f  d 
therein  in  kind,   and  to  fuch  agiftment  tithe,  Eafier  offerings j  ^^^^^  ^^^^  ^^ 
ablations,  and  other  ccclcfiaftical  dues,  as  were  demanded  by  the  pUintiiTwas  rec- 

bill.  corofthepariih. 

The  defendant  P^w^r  faid,  that  in  the  years  1772  and  1773,  The  defendant 
lie  occupied  thirty*eighth  acres  of  land  in  Fryeru  Barnett ;  that  ^^«'''|^«ys»  that 
in  the  late  incumbent's  time  he  paid  two  fhillings  in  the  pound,  pc^otioo ^fw^'di 
as  a  compofition  in  lieu  of  great  and  fmall  tithes  ;  ^lat  fuch  com-  hisrithctto  Mi. 
pofition  had  been  taken  by  him  throughout  the  parifh  during  cbaelmas  177%% 
fifty  years,  the  whole  time  he  had  held  the   living  5  that  the  «^ai  00  the  ihird 
plaintiff  himfelf  had  received  the  fame  m^  to  Michaelmas  1772;  hc«ceived*no- 
that  about  the  third  oi  January  17 73,  he  fcnt  the  defendant  the  tice  to  pay  hit 
following  notice  in  writing :  «<  I  hereby  give  you  notice,  that  I  tithe  in  kind. 
"  (hall  not  for  the  future  accept  of  the  like  money  paid  by  you 
«'  to  me  for  and  in  lieu  of  tithes  arifing  from  off  your  lantls 
**  and  grounds  iituate  in  the  parifh  of  Fryern  Barnett^  lu  the    ^-^^^^^c 
•*  county  oi  Middle feXy  for  the  year  1773,  but  that  I  intend  to 
^<  gather  and  collect  in  kind   all  and  lingular  the  great  and 
<'  fmall  tithes  which  I  now  am   or  may   be  entitled    to    as 
**  rcftcfr  of  the  faid  pariOi,  which  (hall  hereafter  arife  and  be- 
«*  come  due  to  me  from  off  your  faid  lands  and  grounds,  or  other- 
««  wife  howfoever,  within  the  laid  parifh  of  Fryern  Barnett^  and 
*'  I  do  expedl  you  for  the  future  to  fet  out  and  fever  the  fame  as 
*«  required  by  law.    Dated  the  eleventh  day  oiDecemher  1772, 
««  is.  f^KOOK'E.recIoroftlefaidpari/b';'  that  in  June  1773,  he,  the  ^hatUiy-nriTyj 
defendant,  mowed  a  field  of  grals,  and  put  the  produce  thereof  *:!u^  k,^!!!    *u 

r  \  J  11   ••rr*.         i^t  ,      «'tne  tiay  in  cock 

mto  grals  cocks,  and  gave  the  plamtiti  notice  that  he  was  ready  from  the  fwanh; 
to4et  out  the  tithes  thereof  \  that  the  plaintiff  thereupon  attended  t^^t  the  pUinUff 
with  two  men,  and  dcfired   to  know  whether  fuch  grafs  had  f«^f"f«<*i«>wc«ive 
been  tedded  abroad  and  raked  in  before  it  was  cocked ;  that  on  not^bten  added 
being  informed  it  had  not,  but  that  the  fame  was  cocked  out  of  the  abroad  and  uk. 
fwarth,  he  refufed  to  take  it  in  that  way  ;  that  he,  the  defendant  ^<lui; 
being  informed  by  fomc  of  the  olde^  inhabitants  in  the  parifh   • 
that  fuch  had  been  the  cuilom,  he  refufed  to  fet  out  the  tithes 
thereof  in  any  other  manner.     He  further  faid,  that  the  plaintiff  ^^^^  theplaintUF 
bad  entered  into  an  agreement  with  fomc  of  the  pariihioners  to  Y^  a8r«<^wiih 
receive  four  Ihillings  an  acre  yearly  as  a  compofition  in  lieu  of  er»  to  compound 
fuch  titheis  ;  that  he   had  paid  the  like  in  the  year   1773,  as  at4s.  anacrefor 
would  appear  by  the  following  receipt :  **  Received  the  nine-  '773  5  •nd  that 
•*  tecnthof  Oaober   1773   ^^  Mr.  Power  nine  pounds,  four-  5je*iB^«^'"* 
#«  teen  Ihillings,  in  full  tor  one  year's  tithes  and  a  pew  in  the  itociptj   **^ 
'*  church,  due  at  Saint  Michael  laft,  S.  Brooke  ;  tithes  feven 
«  pounds,  twelve  fliillings,  for  thirty-eight  acres;  pew,  two 
*«  pounds,  two  {hillings,  in  the  whole  nine  pounds,  fourteen 
•5  fliillings/'     He  further  faid,  that  he  let  part  of  his  lands  to 
the  other  defendants,  as  ftated  in  the  anfwor  \  an4  be  iniifted, 
''     ''*  ths^t 
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9iooK»       that  the  agreemeat  was  binding  on  the  plaintiff,  and  that  he 
J^^^        was  ready  to  perform  the  fame  on  his  part  ;  and  he  offered  to 
pay  all  fuch  fums  as  were  due  to  him  for  the  faid  compofition, 

that  the  agree-   ^  *  ^ 

f»*«i)C  was  biiuiing. 

The  other  dc-  All  the  defendants  admitted,  that  during  the  time  they  had 
^^'t^'*^^'  fo  occupied  the  faid  lands,  they  had  feveral  quantities  of  hayj 
bad  uciieaUr  ^^^^  ^^^^  ^^^  ^^P'  ^^^  ^^^  thereon  poultry  of  different  kinds  ; 
Buttcrs.  that  they  had  gathered  fruit  and  garden  fluff  therefrom  \  that 

they  had  depaftured  thereon  feveral  barren  and  unprofitable  cat- 
tle ;  that  they  had  communicants  in  their  family,  in  refped 
of  whom  the  plaintiff  might  be  entitled  to  Eafter  ^eringi^  but 
that  he  had  never  claimed  of  them  either  the  tithes  or  Ee^er  of- 
ferings* 

jbe  tenams  of  The  defendants  Durell  and  Devon  faid,  that  they  believed,  for 
the  defendant  ti,^  reafons  aforefaid,  that  they  were  not  obliged  to  fet  out  or 
^dL^  frt^out  P*y  tithes  in  kind,  during  the  time  they  occupied  the  lands. 

their  tithes« 

Thecauie  The  plaintiff  replied;  the  defendant  rejoined  ;  and  divers  wit« 

^vd.  nefles  were  examined  on  both  fides ;  and  upon  hearing  counfei 

for  all  the  parties;  and  readingthe  depofitions  of  feveral  witneffes; 

and  a  note  from  the  plaintiff  to  the  defendant  Powers  dated  the 

fourteenth  of  September  17789  with  a  note   of  tithes  indofed 

therein  ; 

The  tithes  id  The  Court  ordered  the  defendants  to  account  for  the  fcve- 
tend  decreed.      ral  tithes  and  other  matters  demanded  by  the  bill,  but  without 

cofts  ;  and  on  the  twenty. fifth  of  July  1 783 » the  deputy's  report, 
dated  the  fifth  of  June^  was  confirmed^  but  without  cofls  on 
either  fide. 

Sktnmer,  Chief  Bi 
Eyr£»  Baron. 


TtiN.  TzKMf  Calmxll  agaififi  Giffard* 

19.  Gzo*  3. 

Siafford/bire^  9/A  June  1779. 

Thelefice  of  the  T^HE  bill  ftated,  that  by  virtue  of  one  or  more  leafe  or  leafo 
dean  and  cha|>«  ^  duly  executed  by  the  dean  of  the  cathedral  of  Liuhfiild^ 
ter  of  LiulfoU  and  prebendary  of  the  prebend  of  Brewcoi^  founded  in  the  faid 
of  **  ^'^S^^  cathedral,  the  plaintiff,  for  many  years  laft  paft,  had  been  and 
clainu  alitiUie/  ^^^°  ^^^  entitled  for  his  life  to  all  the  faid  prebend  and  parfonage 
both  great  and  of  BrewooJ^  with  the  appurtenances,  and  to  all  manner  of  tithest 
fmally  arifing  in  oblations,  and  obventions  whatfocver,  being  part  of  the  faid 
2r«iW**5  f^  F^cbend  or  parfonage  arifing  in  the  faid  parifh  of  Brrwocd^ 
fwifiHrei^xztiu  except  thc  tithes  of  com  and  hay  within  the  townihip  of  C&V- 

ang  oniy  the  tithet  of  com  and  grain  arifing  in  the  township  vf  O^Hn^toUf  and  upon  the  iUm^  If^ 
oiMentley  H«//»  in  the  W  tOWfllhip. 
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Jmgtoa,  and  luch  tithes  as  aroft  upon  tie  demefnt  lands  of  ^obn  ^^'**.*1'*' 
LafiCy  of  B^nllrff  in  Chillington ;  that  the  defendant  Giffardzn^  Cwr***. 
others  had  refpedtiTcly  occupied  land  in  Brewood^  and  had  had 
cows  which  yielded  calves  and  milk  ;  that  they  had  leveral  acres 
of  turnips ;  that  they  had  cut  and  taken  away  divers  quantities 
of  underwood  and  coppice  wood;  that  they  hadaglHred  upon 
the  lands  (not  lying  within  the  townlhip  of  ChillingtQn)  feveral 
barren  cattle  for  hire ;  that  they  had  fows  which  had  pigs,  and 
alfo  gcefc,  ducks,  hens,  and  other  poultry,  which  had  feverally- 
produced  goflings,  ducklings,  chickens,  and  eggs ;  that  they  had 
mowed  and  taken  from  lands  (not  within  Chillington)  great  quan- 
tities of  hay ;  that  they  alfo  had  divers  ewes  and  other  iheep,  which 
had  yieldfd  lambs  and  wool,  and  had  alfo  had  other  tithea- 
hie  matters,  all  which  they  had  taken  away  rerpe£lively(befides 
corn),  and  had  rcfufed  to  pay  the  tithes  thereof.  The  bill  then 
charged,  that  the  defendant  Muchallvr^s  not  entitled  to  any  of  the 
faid  tithes,  nor  to  any  fmall  tithes  ariflng  upon  the  lands  occupied 
by  the  other  defendants,  for  that  the  vicarage  of  Brewood  was  not 
endowed  with  any  of  the  faid  tithcable  matters,.norhad  the  vicar 
ever  received  the  fame,  but  that  they  had  been  con{l;intly  paid  to 
the  dean  and  prebendary  aforcfaid,  or  to  their  leflee.  The  bill  alfo 
charged,  that  ^here  was  no  modus  in  lieu  of  the  tithes  of  hay  y 
and  th^t  the  tithes  of  corn,  grain,  and  hay  arifing  upon  the  de- 
fendant's lauds  were  payable  in  kind  to  the  faid  dean  and  pre- 
bendary or  their  Icffee.  The  bill  therefore  prayed,  that  the  plain- 
tiff's right,  uu4er  the  faid  leafe  or  leafes,  might  be  efiablidied 
again  (I  Aluchall  as  vicar  of  the  parifh ;  and  that  Qiffard  and 
others  might  be  compelled  to  account  for  the  fingle  value  of  the 
tithes  they  had  not  paid  for,  and  pay  the  fame. 

The  defendant  Gijhrd^nd  others  admitted,  that  the  plaintiff  Th«  6tkoiam 
-was  beneficially  entitled  to  the  prebend  and  parfonage  of  Bre^  GiJUrd Uyifthat 
tvoody  and  alfo  to   all  fuch  tithes,  oblations,  and  obventions  as  ^1j^'**^^l^ 
■were  parcel  of  the  faid  parfonage  ;  but  they  denied,  that  he  was  ^^  xJt^fiuaUutks 
entitled  to  all  and  all  manner  of  tithes  ariflng  in  the  faid  parifh;  tbeicof  j 
for  that  by  aa  ancient  endowment  and  furvcy  of  the  faid  prebend 
and  parfonage,  taken  in  or  about  the  year  1649,  it  was  found 
that  the  vicar  was  entitled  to  all  or  the  greater  part  of  the  fmall 
tithes  arifing  therein,  and  had  received  a  pecuniary  compofition 
or  other  fatisfaflion  for  the  faid  tithes,  which  was  the  reafoa 
that  the  fame  had  never  been  paid  to  him  in  kind. 

The  defendant  Giffard  faid,  that  he  had  for  feveral  years  paft  that  he  had  cut 
occupied  divers  quantities  of  land  in  the  parifh ;  that  he  had  "o  wcod  except 
kept  and  fed  thereon  cows  which  had  calves  and  milk ;  that  he  ^^  ^i^'.*"^  ^^^^ 
had  fown  and  gathered  feveral  acres  of  turnips  }  that  he  had  not  ^* 

cut  or  taken  away  any  underwood  or  coppice  wood  fo^  fale  or 
other  wife  than  for  firewood  to  be  ufed  in  his  houfe,  and  for  the 
life  of  his  farm  and  demefne  lands,  or  for  repairing  the  roads 
sind  fuch  like  \  that  he  had  agifled  for  hire  divers  barren  and  un- 

Srofitable  cattle  \  that  he  had  feveral  fows,  pigs,  geefe,  ducks,  bens* 
od  other  poultry  \  but  he  denied,  that  the  plaintiff  was  entitled 

to 
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CAtMiLL  to  the  tithes  thereof;  for  that  no  tithe  of  underwood  had 
againji  ^^gj.  j^^g^  demanded  till  then  ;  that  *  the  fame  was  either  not 
iFfARD.  due,  or  if  due  was  payable  to  the  vicar  and  comprized  in  the 
*^**  *^h  d'bl^n  compofition  •,  that  as  to  the  agiftment  tithe,  the  whole  or  the 
^dmC^Wingun'  greater  part  of  the  cattle  fo  fed  and  depaflu  red  had  been 
aadthat  i6tf  being  depaftiired  upon  lands  in  the  town  (hip  of  ChiHington  ;  that 
the  icffee  of  the  the  tithes  of  com  and  hay  growing  upon  the  faid  lands  had 
tithes  of  corn  been  coliveycd  to  him,  the  defendant,  by  a  leafe  from  the  dean 
W«ff*wasthere^  ^"^  chapter  of  Liichfield\  and  that  under  fuch  leafe  he,  the 
by  'exempted  defendant,  ought  to  be  exempted  from  the  payment  of  fiich 
from  agiftment  agiftment  tithe ;  that,  as  to  the  other  fpecies  of  tithes,  he  had 
tithes  5  from  time  to  time  paid  the  vicar  at  Eafier  yearly  one  pound,  in 

vi^r^  a-  lieu  of  the  fame  and  all  oxhtrfmall  tithes,  except  the  tithes  of 
year  in  lieu  of  wool  and  lambs ;  and  that  he  had  regularly  pai4  the  (aid  tithes  of 
fmaii  tithes  \       wool  and  lambs  to  the  plaintiff,  or  to  thofe  under  whom  he 

that  the  pJauitiff  daimed. 

is  only  entitled 

CO  the  tiUies  of  wool  and  lambs,  v/hlch  he  had  paid. 

The  defendant  The  defendant  JVard  faid,  that  he  had  for  five  years  paft  occu- 
IVard  faid  that  pj^j  ^lack  Ladies  Farm(a) ;  that  he  had  from  time  to  time  mowed 
^/fi£k  ^^LaMes  ^"^  taWen  away  hay  therefrom  ;  that  he  had  fed  cows  thereon 
Farm  I  that  no  which  had  yielded  milk  and  calves;  that  he  had  had  fheep  which 
£,eat  t'ltbti  were  yielded  lambs  and  wool ;  and  that  he  had  fown  and  gathered 
payable  for  the  fome  turnips  ;  that  he  had  no  underwood,  except  the  cutting 
*""*»  and  plaftiing  of  his  hedges;  that  he  had  agifted  feveral  barren 

cattle,  and  had  had  feveral  fows,  pigs,  geefe,  ducks,  hens,   and 

other  poultry ;  and  that  he  had   paid  hitherto  all  fuch  tithes, 

that  there  was  except  the  tithes  of  hay,  wool,  and  lambs  ;  thaft  the  faid  £arm, 

a  real  eompefition  called  Black  Ladies  Farm,  formerly  belonged  to  a  convent  called 

wc2,andlMllte'  ^*^  ^^^^*  ^^^^^ »  *^^^  ^"  ancient  compoiition  had  taken  place 
*  between  the  Black  Nuns  and  the  vicar  pf  Brewood,  refpefting  the 
tithe  of  wool  and  iambs  ;  that  by  an  ancient  fqrv^y  taken  of  Blaci 
Ladies  Farm  by  the  commiffioners  in  the  year  1652,  it  appeared 
that  the  fame  was  tithe  free(^)i  and  that  he  and  the  other  occu- 
piers thereof  had  paid  the  tithe    of  corn  in  their   own  wrong ; 
that  he  paid  1 58.  '^^^'  ^^^^  plaintiff  was  not  entided  to  the  faid  tithes  ;  that,  in 
yearly    to   the'  refpeft  to  the  tithes  of  underwood,  the  plaintiff  had  never  de* 
viMT  in  lieu  of  manned  the  fame,  and  therefore  it  was  either  not  due,  or  if 

J^afitr  dues  and 

»a  fmaU  tiihcs.         ^^  ^  g^^  Wi-htwick  *  Gifford,Mich.  i.  Jac.  2.  in  the  court  of  exchequer,  he- 

Term  1683,  vol.  1.  page  221.  twcen  the  fame  parties,  was  read,  bf 

(b)  A  cafe  of  JVigbtviUb  v.  Gtffard  which  it  appeared,  that  there  had  been 

came  before  the  Court  on  the  twenty-  two  verdicts  for  the  plaintiff's  tefhitor 

eighthof/"r*n/tfry  1691.   The  pU.intifF,  upon  an  ifluc  direded,  whether  .ff/ofil 

as  leflec  of  the  dean  and  chapter,  claim-  Ladies  Farm  was  in  the  parifh  of  Bre* 

ed  the  tithes   of  Black  Ladies    Farm,  rvood,  and  both  vcrdidls  found,   that  it 

The  defendant  infilled,  that  it  \va»  free  vus  in  the  faid  parilh.    The   Codrt 

from  tithes,  as  having  been  formerly  therefore  decreed,  that  the  defendant 

parcel  of  feme  religious  houfe;   and  ^'Ould  pay  the  plaintiff  the  value  of  the 

that  if  it  was  not,  it  was  not  fituated  in  faid  lauds;  and  on   the  twentieth  of 

the  pariih  of  Bre^vo^d.  On  the  hear;ng|  July  1 698,  the  deputy's  report  thereon 

?^dccfcc,  dated  the  (cvcntccnth  of  y«/y  was  cpn^m^c^^     ^    •       ^ 

due. 
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Aitf  was  payable  to  the  vicAr,  and  comprized  in  the  compofltion  Cai.mxli. 

of  fifteen  fliillings    yearly  paid     from  time  to  time,  in  the  H^'»»A 

name  of  Sa/ler  aues^  ^nd  in  lieu  of  the  fame  and  of  all  fmall  "'^i^' 


^AMO» 


tithes. 

'    The  defendants  Pitt  and  BsoJ/e  (aid,  that  they  had  for  feveral  The  defendanet 
years  paft  occupied  lands  in  the  faid  pariOii  and  from  time  to  time  /*'"  •*><*  ^<«^» 
had  mown  and  taken  away  feveral  quantities  of  hay  j  that  ^hey  "jfi^^^hatthe 
had  kept  cows  thereon  which  had  yielded  milk  and  calves  j  that  ly^^citw*©  tbt 
theyalfo  had  ewes  and  Qther  {heep  from  which  they  had  lambs;  tithet  of  hay, 
that  they  had  fown  and  gathered  feveral  acres  of  turnip^ ;  that  they  ^ool»«ndiaiQbi^ 
^  had  not  cot  any  underwood,,  except  from  hedges;  that  they  had 
agifled  barren  cattle ;  that  they  had  feveial  fows  ;  and  that  the 
plaintiff  was  not  entitled  to  any  of  the  faid  tithes,  except  the 
tithes  of  h^»  wool,  and  lambs ;  that  with  refpe^  to  the  tithes  thM  thejr  ptud 
^f  underwood,  it  had  never  been  demanded,  and  therefore  was  '5»«  a- year  co 
either  not  due,  or  if  due  was  payable  to  the  vicar  and  comprized  ^^  ^jSfo!"  a)* 
ta  the  compoiition  of  feven  Shillings  yearly  paid  at  Eqft^^  viz.  and  ail    othec 
four  fhillings  by  the  defendant  Pitt^  and  three  (hillings  by  the  fnuui  tiibc<« 
defendant  Boodle^  in^lieu  of  all  fmall  tithes,  except  the  tithes  of 
hay,  wool,  and  lambs. 

The  defendant  Tomllnfon  faid,  that  be  occupied  lands  in  the  '^  <fefendant 
parilh,  and,  fetting  forth  the  tithcabie  matters  he  had  had  there--  ^^f^^^J^^ 
on,  faid  that  he  had  paid  to  the  vicar  at  Eafter  yearly  four  fhil-  in  lieuof all  rmaH 
lings,  in  lieu  and  fatisfa£lion  of  the  aforefaid  fmall  tithes,  except  tithcf,  except 
the  tithes  of  hay,  wool,  and  lambs.  ^^y*  ^<»^»  ■"<* 

^*  '  Iambs. 

All  the  defendants  denied,  that  they  or  any  of  them  had  fub-  Tiie  defendants 
ftraftcd  any  tithes  to  which  the  plaintiff  was  entitled;  and  in-  ^^^J^I^J"^* 
iifted,  that  they  had  refpeftively  paid  the  yearly  fums  before-   *    '"'^ 
mentioned,  as  a  compoiition  for  the  feveral  fpecies  of  tithes  de» 
manded  by  the  bill,  except  as  aforefaid,  and  they  fubmitted, 
that  the  right  to  the.  tithes  {o  demanded  ought  to  be  litigated 
between  him   and  Muhall^  who    alfo  claimed    the  fame   as    , 
vicar. 

The  defendant  SherraU  admitted  the  leafe  to  the  plaintiff,  as  Ths  defendant 
ftated  in  the  bill,,  but  infifted,  that  he  was  not  entitled,  in  the  2^'^^**^*^ 
manner  therein  ftated,  to  all  tithes  arifing  in  the  pariOi,  for  that  piaiDtJffihctirhet 
by  fome  ancient  endowment  the  vicar  was  entitled  to  all  or  the  of  wool  aod 
greater  part  of  the  fmall  tithes,  and  had  received  a  pecuniary  JamUj  mdtha: 
compofition  in  lieu  thereof;  and  fctting  forth  the  land  he  held  Jj**^  ^  ^^^^ 
and  titheable  matters  he  had  thereon,  faid,  that  he  had  paid  (2,e  dthe^bay  al 
the  plaintiff  all  the  tithes  of  com,  wool,  and  lambs ;  but  he  rifing  on  Bar'* 
further  faid,  that  he  had  not  paid  any  tithe  of  hay  in  kind,  for  ^*^''  J^*/*  wd 
that  a  modus  of  one  fhilling  a-year  had  been  immemorially  pay-  '***  ^f''**  $*! 
able  and  paid  to  the  dean  of  Litchfield  and  prebendary  of  £r^-  '^^^'^  '  "  ' 
cu0m/,  or  their  leffee,  in  lieu  of  tithe  hay,  as  well  clbver  as  other 
bay  yearly  arifing  upon  all  or  any  part  of  the  lands  in  his  oc« 
cupation,  and  which  he  held  of  Robert  Barber.  He  alfo  iniii^ed 

Vol.  IV.  H  on 
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Calmell      oa  the  like  modtis  of  one  {hilling  for. the  hay  grown  on  Craverfs 

CiTTA^        Lan^^  and  faid,  that  no  tithes  of  hay  had  ever  been  demanded 

in  kind,  except  by  the  plaintiff,  for  the  faid  lands;  but  on  the 

contrary  that  he  had  annually  accepted  and  received  the  faid  two 

feveral  modufts^  in  fatisfaftion  thereof,  down  to  the  year  1775» 

sfa^yfJ^fn^fcu'^^  further  faid,  that  he  had  paid  to  the  vicar  at  Eafier  the 

of  Eajier   ducf  yearly  fum  of  five  {hillings,  in  the  name  of  Eajier  dues^  and  in 

and  other  fmail  lieu  of  all  fmall  tithes,  except  the  tithe  of  hay  as  aforefaid,  and 

tithes.  except  the  tithes  of  wool  and  Tambs.     He  denied,  that  he  had 

fubftrafted  any  tithes  to  which  the  plaintiff  was  entitled,  and 
faid,  that  the  tithes  demanded  by  the  bill  ought  to  be  litigated 
between  him  and  the  vicar, 

thcvicarinfift*,  The  defendant  Muhall  faid,  that  the  dean  of  the  cathedral 
^ed*'to^'alMh^  church  oi  Litchfield  was  alfo  prebendary  of  the  prebend  of 
(mail  tithes  \n  the  Brenvood^  founded  in  the  Cathedral  church  and  annexed  to  the 
parifti  of  Brt*  faid  deanery ;  that  he  was,  in  right  thereof,  entitled  to  a  houfe 
'•^^^r       •         called  Deaths  Hall^  and  certain  demefne  lands,  farms,  and  the 

great  tithes  of  the  parifh  of  Brewood\  that  the  plaintiff,  by 

leafe,  dated  the  feventcenth  of  i^f^^wJry  1770,  became  entitled^ 

not  only  to  the  houfe  and  the  demefne  lands,  but  to  all  fuch  tithes 

and  profits,  as  the  dean  had  a  power  to  demife,  except  as  therein 

may  be  excepted  ;  that  the  dean  was  only  entitled  to  the  tithei 

of  "corn  ^erain*  ^^  corn,  grain,  hay,  wool,  and  lambs  ;  and  that  the  vicars  of 

h»y,  wooi,  and  the  faid  parifh  were  entitled  to  all  the  fmall  tithes  therein,  or  to 

iambs }  fome  compofition    for   the  fame(^I).     He    then   {lated,     that 

amongft  the  records  of  the  dean  of  Litchfield^  there  was  an  an- 
cient book  which  contained  an  entry  of  the  endowment 
of  the  vicarage,  dated  in  the  month  of  April  1275,  which  he 
fct  forth  in  his  anfwer  ;  that  neither  the  prefent  nor  any  former 
lii" right  thcmo.  dean  of  Litchfield,  nor  any  of  his  or  their  tenants  had  ever  fmce 

the  faicf  endowment,  claimed  or  enjoycu  nny  of  the  fmall  tithes 
or  other  profits  than  claimed  by  the  plaintiff ;  that  the  faid  dean 
had  prcfented  him  to  the  vicarage  in  1768  ;  that  firom  that  time 
he  had  been  contented  with  the  ufual  income,  though  the  whole 
certain  income  for  fmall  tithes,  exclufive  of  furplus  fees,  had 
amounted  yearly  only  to  about  fixty-five  pounds  ;  that  in  an  an- 
cient furvcy  made  of  the  faid  parifh  in  1649,  ^^^*^  ^tfi  remaining 
in  the  rcgiftry  of  the  dean  of  Litchfield,  there  was  the  following 
entry  :  «*  There  is  a  little  vicarage  houfe  in  Brewood,\i\\\\.  a  fmall 
^<  back  fide  \  there  is  no  glebe  land  belonging  to  the  vicarage, 


and  Aates  the  c 
vidcnce  to  /licvv 


(a)  On  thctwcnty-fccondcf/'r^r.vffry 
1728,  Hi'ary  Term,  the  fccond  year  of 
Cf»rge  iht  Sccoftdy  the  cafe  of  Mojf:  v» 
J^iymUy  came  before  the  court  of  exche- 
quer. 'Ihe  plaintiff,  as  vicar  of  Brc 
ii'9od^  filed  hi!)  bill  to  recover  the  tithes 
uf  iliix  and  other  fmall  tithes  which  had 
-icifwu  on  HatUns  Farm,    The  defend- 


ant ir.fiflcd,  that  a  modut  of  fcven  (hil- 
linj^s  and  fixpence  a>year  had  been  im* 
mcmorially  payable  to  the  vicar  in  lien 
of  all  fniiill  titiies  ariling  on  the  faid 
farm,  and  which  nmJus  he  averred  he 
had  duly  paid.  The  Court,  on  hear- 
ing the  Cdufc,  difmiflcd  the  bill  widi 


<c 


except 


>. 
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/«  except  the  churchyard;  the  "vicar  hath  the  /mali  tithes  ^^nd  Calmili 
«'  tafier  Bookf  which  is  worth,  communibus  annisy  twenty  pounds/'  ^  agmn^ 
He  faid,  that  his  predecefTor  had  feldom  collected  the  fmall 
tithes  in  kdnd,  but  had  accepted  money  in  lieu  thereof;  and  that 
he  had  received  fiich  fums  as  were  mentioned  in  the  bill,  until 
the  commencement  of  this  fuit,  fince  which  the  ufual  payments 
for  fmall  tithes  had  been  withheld  from  him  ;  but  he  admitted, 
that  the  plaintiff  had  taken  the  tithes  of  wool  and  lambs.  He 
further  faid,  that  the '  books  of  accounts  of  former  vicars 
confirmed  his  right  to  the  fmall  tithes  then  claimed  by.  the 
plaintiff,  although  the  title  of  fuch  accounts  might  be  ^<  Eafter 
*^  duesy[  and  that  he  had  not  difcovered  any  other  written  evi- 
dence in  fupport  of  his  right  to  the  tithes  in  queftion. 

The  plaintiff  replied  to  the  anfwers  of  the  defendants  Sher'  The  caoft 
ratt^  Boodie^  Tomkinfon^  and  Muhall ;  and  they  rejoined ;  and  ^^ 
•  witneffes  were  examined,  as  well  on  the  part  of  the  plaintiff,  as 
on  the  part  of  the  defendants  Sherratt  and  Muchall ;  ^nd  upon 
hearing  counfel  for  all  parties ;  and  reading  the  evidence  on  be- 
half of  the  defendant  Muhall^  viz.  the  depoiitions  of  feveral 
witnefles  ;  a  paper  from  the  regiflry  of  the  dean  ahd  chapter  of 
Litcbjieidy  intitled  «<  A  Survey  of  the  Prebend,  Parfonage,  and 
w  Manor  of  Brenvood^  in  the  County  of  Stafford^  taken  the 
w  twelfth  day  oi March  1649;"  entries, V/z.  "the  tithes  flieaf,  ' 

«  and  hay,  wool,  and  lamb  arifing  iii  the  faid  parifh  of  Bre^^ 
«*  tvoodi**  another  entry,  "  there  is  a  little  vicarage  houfe  but  no 
**  glebe,  except  the  church  yard  ;  the  vicar  has  the  fmall  tithes ; 
**  an  Eqfier  book  worth  twenty  pounds ^^r  annum  ;  vicar  Daw-- 
**  man  hath  Chiilington f.znd  the  whole  rent  oi Brewcod  £ot  aug- 
*«  mentation;"  a  .receipt,  dated  the  third  of  January  1667, 
from  Rowland  Cookej  for  two  (hillings  and  eightpence,  for  her- 
bage due  to  Mr,^  Emery^  vicar  of  Brewoody  for  land  Isrte  Thurfd 
tQtCs\  feveral  depofitions  taken  on  the  behalf  of  the  other  de- 
fendants ;  a  receipt,  figned  "  Thomas  Carelefs^  for  twenty-onc 
pounds,  for  a  years  tithe  due  to  Peter  Calmeliy  dated  the  twen- 
ty-fixth  of  December  i*JTl  I  and  on  full  cpniideratlon  bad 
thereon  ; 

The  Court  ordered  the  bill  tq  be  difmiffe4  as  againft  H.  The  bill  difm'f- 
Sherratty  T.  BoodU^  and  T.  Muhall^  with  cofts  ;  and  declared,  fed.  as  to  Sber^ 
that  the  ground  of  difmiffing  ihe  bill  as  againft  SAfrr^// was,  that  ^^'^^/'f'j^'^f^ 
the  tithes  of  the  faid  defendant's  lands  were  in  Icafe  from  the  ^J*^^  *s^ratt, 
plaintiff  to  the  faid  defendant,  at  the  time  of  filing  the  plaintifi's  the  pj^inif  h^d 

billi,  Icaftd   bii  uthei 

when    the    bill 
was  i\;\ 

The  Court  further  ordered  the  bill  to  be  difmiffed,  as  agaiAft  The  hiW  difmif . 
Riebard  Tomhinfon.  except  as  to  lithe  hay,  with  cofts.  fe  j  aga.nii  r.i». 

•^     '  *  '  kWjon,  except  M 

to  tithe  bay  j 
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I'he  Court  further  ordered  the  deputy  rcmembranccf  t# 
take  an  account  (but  at  the  plaintiff's  peril  of  cofts)  of  what  was 
due  from  Tomkinfon  for  the  tithe  Kay  which  had  been  fub(lra£ted 
'k!  upon  his  faid  farm  and  lands  within  the  faid  parifh  of  Brewood  s 
tekln  <rf°  the  fubfequent  cofts  and  further  dircftions  to  be  rcfcrvcd  till  after 
tithe    hay    he  thc  report. 

had  iabira£led. 
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and  an  account 
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OBiNSON  againji  Barroby^ 

Torkj/bire,  loth  Jum  1779. 


The  owncR  of  'TPHE  bill  ftated,  that  the  plaintiffiJ<?W/i/&«  had  been,  forfeveral 
<he  tithes  of  corn  *-  years  paft,  feifed  in  fee  of  one  undivided  moiety  of 
and  hay  arifiog  ^^  tithes  of  cornj  hay,  and  clover,  yearly  arifing  in  thc  townfliip 
S'KT/iTiS  ^^  Dyhforth,  in  the  parifli  of  Topcl'^f,  in  the  county  of  ^ri; 
the  pariih '  of  that  the  plaintiffs  Rainfcrth  and  Grovesh^A^  for  feveral years paft, 
Tofciife,  in  the  rented  the  fame  of  him  ;  that  the  plaintiff  Gumell  had  been, 
cownty  of  York^  for  feveral  years  paft,  feifed  in  fee  of  one  undivided  fourth  part 

ii^eT/ic^^^thct  ^^  ^^^  ^^'^"^  ^'^^^^^  »  ^^^^^  ^^^  plaintiff  >A«  Morley  then  rented 
of  hay  fet  out  'be  fame  ;  that  the  plaintiff  ff^illiam  Morley  was  feifed  in  fee  of 
in  large  hay  the  remaining  undivided  fourth  part  of  the  faid  tithes  \  and  that 
cockiithctiiliet  the  faid  J.  Morley  Ttnitd  the  fame  j  that  the  plaintiffs  or  their 
of  oats  in  ft«jks  tenants  were  entitled  to  have  fuch  tithe$  fet  out  in  the  propor- 
Iheaves  \  the'^^o^^  aforefa^d  in  kind,  according  to  the  following  cuftom  of  the 
tithes  of  baricy  ^ownfliip  :  FiRST,  •*  That  every  occupier  of  land  having  grafs 
in  ftooksof  five  <c  in  the  townlhip  of  Dijhforth  ftiall  cut  and  take  the  nine  parts 

^Yit*  thw'*  of  **  ^°°^  ^^^  ^^"^^  P^^'  thereof,  and  leave  fuch  tenth  part 
piafe  and  beans  '^  when,  it  is  dry  and  fit  to  be  made  into  a  hay-cock,  upon 
in  ftooks  of  <^  the  field  where  it  was  cut,  •  for  the  owner  of  the  tithe.*' 
three  or  four  Secondl^j  **  That  each  occupier  of  land,  having  wheat  torn, 
ihcaTct,  at  the  ^t  m^flin  corn,  rye  corn,  and  oats  in  the  faid  townfhip,  had 
^cupicr.^      *  '*  conftantly  made  the  faid  corn  and  oats  into  ftooks,  containing 

«<  ten  or  twelve  (heaves  to  a  ftook  ;  and  that  the  tenth  of  eacli. 
<<  fuch  ftook  had  always  been  fet  out  and  left,  as  the  tithe  of 
««  fuch  com  and  oats,  for  the  owner  thereof.**  Thirdly, 
**  That  each  occupier  of  lands,  having  barley  in  the  faid  town- 
ee fliip,had  conftantly  made  the  faid  barley  into  ftooks,  containing 
«<  five  or  fix  (heaves  to  a.  ftook  ;  and  that  the  tenth  ftook 
*«  had  always  been  fet  out  and  left,  as  the  tithe  of  fuch  barley,  for 
"  the  owner  thereof.**  Fourthly,  <*That  each  occu}rier  of  land, 
«  having  peafe  and  beans  in  the  faid  townfhip,  had  conftantly  made 
(<  the  faid  peafe  and  beans  into  ftooks,  containing  three  or 
«<  four  iheaves  to  a  ftook  j  and  that  the  tenth  ftook  had 
«'  always  been  fet  out  and  left,  as  the  tithe  of  fuch  peafe  and 
•<  beans,  for  the  owner  thereof."  And  fifthly,  "  That 
<<  the  number  of  iheaves  to  be  put  in  a  ftook  was  in  the 
««  difcretion  of  the  occupiers.**  The  bill  then  ftated,  that  thc 
defendants  had  refpeftivcly,  firom  the  beginning  of  the  year 
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1777,  occupied  fcvcral  farms  in  the  townfhip  ;  that  they  Jiad  RoiiiiibM 
had  thereon  hay  grafsi  clover  grafs,  and  other  grafs,  which  ^  ^^^-^ 
they  had  made  into  hay  ;  that  they  had  alfo  had  feveral 
quantities  of  corn,  wheat,  oats,  barleyi  peafe,  and  beans ;  that 
the  plaintiffs  were  entitled  to  have  had  the  fame  made  into  corn 
ftooks  and  hay  cocks,  and  the  tithe  thereof  fet  out  according  to 
the  faid  cuftoms  ;  that  they  had  given  proper  notice  to  the 
defendants  fo  to  do,  but  that  they  had  rcfufed  to  fet  out  the 
fame  accordingly,  or  to  make  them  any  recompence  for  the  fame. 
The  bill  therefore  prayed,  that  the  faid  cuftoms  might  be  efta- 
bliihed,  the  defendants  be  decreed  to  account  for  the  tithes  as 
afbrcfaid  in  the  year  1777,  and  pay  to  Join  Morley^  Raitjforih^ 
and  Grfws^  what  fhould  be  due  thereon. 

.  The  defendants  admitted,  that  Sir  N.  Robinfon^  7*.  Gurntll^ 

and  Wl  Motley^  were  the  proprietors  of  the  tithes  of  corn  and 

hay  in  the  townfhip  of'Diflforth  in  the  proportions  as  ftated  in 

the  bin  ;  that  the  other  plaintiffs  rented  the  faid  tithes  of  them ; 

that  in  the  year  1777  they  were  entitled  to  the  faid  tithes  in 

kind ;  but  they  denied  the  cudoms  as  flated,  and  Infifted,  that 

on  the  contrary  <«  tlie  occupiers  of  land  in  the  townfliip  ought, 

•<  by  the  cuftom  thereof,  to  fet  out  the  tithe  of  hay  from  the 

«*  fwarth  into  grafs  cocks,  and  that  the  tithe- gatherer  thereof 

*<  ought  to  make  fuch  tithe  into  hay  in  the  field  where  the  fame 

^*  had  been  mown,  or  to  carry  it  away  in  grafs  cocks,  and  after- 

€€  wards  make  it  into  hay  elfewhere  at- his  will  and  pleafure  ;'* 

AND  ALSO,  <<  That  the  occupiers  of  lands  therein  ought  to  fet 

<<  out  the  tenth  fheaf  of  ^11  corn,  grain,  peafe,  and  beans,  as  and 

for  the  tithe  thereof.  They  admitted,  that  they  had  lands  in  the 

townfhip,  and  that  they  had  reaped,  mowed,  and  cut  down  grafs, 

clpver,  wheat,  corn,  and  other  grain  thereon,  the  tithes  of  which 

they  were  bound  to  pay  in  kind  \  but  denied  that  the  fame 

fhould  have  been  made  into  corn  flooks  and  large  hay  cocks, 

and  the  tithes  fet'out  in  the  manner  pretended  by  the  bilL  They 

further  faid,  that  of  late  years  the  occupiers  had  fometimes  fet   , 

out  their  tithes  of  com  and  grain  in  (heaves  and  fometimes  in 

ilooks,  and  their  tithes  of  hay  grafs  and  clover  grafs  in  grafs 

cocks,  and  fometimes  in  hay  cocks,  in  the  manner  mentioned  in 

the  bUl  \  but  that  fuch  fetting  out  of  the  faid  tithes  was  entirely 

at  the  will  and  election  of  the  occupiers,  for  that  they  were  not  ^ 

compellable  fo  to  fet  out  the  fame* 

The  plaintiffs  replied  ;  the  defendants  rejoined  \  and  witnefies 
were  examined  on  both  fides  ;  and  upon  hearing  counfipl  on 
both  fides  \  apd  reading  fcvcral  depofitions  \  and  on  full  deli- 
beration had  I 

The  Court  ordered  iflues  to  try  the  four  cuftoms  as  fet  forth 
In  the  bilL  But  on  the  fecond  of  March  1780,  the  defendants 
agreed  to  admit  a  verdiA  for  the  plaintiff  on  all  the  liTuest 
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KoBiHtoif      confeffing  all  the  cuftoids,  and  that  fuch  vcrdifl:  fliould  he 
BARioBy.      confirmed  by  the  Court,    The  iflues  therefore  were  brought  on 

to  be  tried  by  a  fpecial  jury  \  and  the  jurors,  upon  theu-  oath^ 

found  the  fame  according  to  the  agreement. 

The  Court  accordingly,  on  the  twcnty-feventh  ol  April  1 780, 
prdcred,  that  the  four  fevcral  cuftoms  be  eftablifhed  ;  that  the 
agreement  be  rpadean  order  of  the  Court  \  that  all  the  defendants 
do  abide  by  and  perform  the  faid  agreement,  and  pay  their  own 
cofts  t  the  deputy  remembrancer  to  tax  the  plaintiff's  cods  at  law 
spid  in  equity  as  between  attorney  and  client,  in  cafe  the  folicitors 
cannot  fettle  the  fame  ;  and  bein^  fo  taxed,  that  the  defendants 
do  pay  to  the  plaintifTs  folicitor  one  full  half  of  the  amount  of  the . 
cods,  in  full  of  fuch  cofls,  the  faid  plaintiffs  firfl  dedufling 
the  fum  of  twelve  pounds,  t^n  (hillings,  out  of  the  moxery  of 
fuch  taxed  ^oft$. 


Tmir.  TiiM,  Heysham  a^ainjl  Spence, 

19.  G»p.  3.  ^      -" 

Hertfirdfbire^  loth  June  1779. 

The  rcaor   of  ^TTHE  reftor'  of   Little  Munien^  in  the  county  of  HertfbrJ'^ 

Littfe    Mundn^    L    claimed    all  tithes  which  had  arifen  on  Libury  Farm^  the 

daimrthc  dd'rs  ^^^^^  ^^  which,  and  the  grcateft  part  of  the  lands,  was  fituated 

of   corn,    hay,  '^^  Little  Mutiden^  and  the  other  reputed  part  of  the  faid  farm  in 

and  milk,  whidi  Great  Munden  \  and  ftated,  that  the  faid  parifhes  werefo  inter-^ 

had  arifen   on  mixed,  and  the  boundaries  thereof  fo  loofcly  afcertarned,  that  the 

^^fVl^mlN\ifi\\  ''^^^Tsof  the  faid  parilhes  Iiad  not  known  of  what  particular 

leinCiwfMaji-  lands  to  claim  their   rcfpcftive  tithes  ;    that  the  occupiers    of 

rw  i  andAates,  Libury  Farm^  and  particularly  the  defendant,  had  availed  them* 

felves,  from  titne  fo  time,  of  fuch  difficulty,  to  the  great  dif. 

that  to  obviate  advantage  of  the  faid  redlors ;  that  to  obvrate  the  faid  inconve- 

Tcc  whrT'h  d  ^^^^^^y  the  plaintiff,  in  March  lyv^j  entered  into  an  agreement 

arifen  from  the  with,  the  defendant  ff^.  Fonuereau,  rc^lor  of  Great  Alunden^    to 

uncertainty     of  pay  him,  the  faid  Fanner eau^  fourteen  pounds/?^r  annum  for  three 

what  part  tfthc  years  thence  next  enfuing,  and  to  take,  in  confideration  thereof, 

^hJr^MyTd^  all  the  tithes  arifing  from  that  part  of  Libury  Farm  which  was 

and  ^  whaT  Tn  ""Cputcd  to  be  within  the  parifli  of  Great  Munden  \  that  on  the 

Grt4n  Mundin^  twenty- fccoud   of  May    1779,   be  perfonally    acquainted  the 

he  had  agreed  10  defendant  Spence  therewith  ;  that  fubfequent  to  fuch  agreement, 

^'^r  ^^^ ii^^7  ^^^  defendant  had  had  great  quantities  of  cut  grafs,  barley,  oats, 

14'    ary'eajr''for  P^^^^>  ^^^  bcans  thcreon,  the  tjthes  of  which  fhe  had,  in  the 

futh        tithea  then  laft  harveft,  partially  and  collufively  fct  out,  for  that  (he 

thtfcof  as  was  had  caufed  her  barley  to  be  mown  with  a  fcythe  and  bale,  that 

In  his  paiifti.     great  quantities  might  lie  loofe  and  littering  about  the  fields^ 

when  fhe  ought  to  have  mowed  her  barley  with  a  fcythe  and 
cradle,  whereby  the  grain  is  kept  clofe  together,  and  the  rows 
fall  fmooth  and  even,  and  are  put  into  cocks  with  very  little 
wafle  or  litter  \  and  he  infifl^d,  it  was  the  ufual  method  of 

mowing 
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mowing  barley  ia  the  faid  parifli  ;  that  fhe  had  alfo  kept  and      ^"J|"^** 
depaftured  thereon  fcvcral  cows  and  heifers,  from  which  fhe       SnucEt 
had  milk  and  calves,  and  had  many  other  titheable  matters, 
the  tithes  of  which  (he  had  fubftrafted  and  refufed  to  pay.    The 
bill  therefore  prayed  an  account  and  payment. 

The  defendant  Spence  filed  a  plea  and  anfwer  to  fuch  part  of  ^1*3%^^^*^''^"' 
the  bill  as  fought  an  s^ccount  of  the  tithes  of  fuch  part  of  the  farm  j^j^  ,j.  ^y^^ 
as  was  in  Great  Munden  \  and  pleaded  with  a  protejiatim  c.  10.  in  avoid*- 
that  the  plaintiff  had  not  fet  forth,  that  W.  Fonnereau  had  *ncc  of  the  fai4 
granted  to  him  any  tithes  of  Great  Munden  for  any  term,  nor  **^*^** 
made  title  to  any  tithes  in  that  parifli  \  and  for  plea  said,  that 
it  appeared  by  the  bill,  that  the  agreement  that  the  plaintiff 
fhould  pay  fourteen  pounds  a-year  for  three  years  then  next 
enfuing,  and  that  iii  coniideration  thereof  he  ihould  enjoy  all 
the  tithes  arifing  from  Libury  Farm  in  Great  Munden^  together 
with  all  Fonnereatis  right,  title,  and  intereft,  in  and  to  the  fame 
during  the  faid  term,  was  made  in  March  next  before  the  exhi- 
biting of  the  fame,  to  wit,'  in  March  1775  ;  an4  that  by  the 
13.  tli%.  c.  20.  it  was  ena^ed,  *«  That  no  leafe  of  any  benefice 
<*  or  ecclefiaftical  promotion  with  cure,  or  any  part  thereof,  and 
**  not  being  impropriated,  fliould  endure  any  longer  than  while 
«*  thelcfl[ces  fhould  be  ordinarily  Vefident  and  ferving  the  cure  of 
•'  fuch  benefice  without  abfence  above  eigluy  days  in  any  one 
**  year ;  that  every  fuch  leafe,  immediately  upon  fuch  abfence, 
**  fhould  ceafe  and  be  void  ;  provided,  that  every  parfor\ 
**  by  the  laws  of  this  realm  allowed  two  benefices  might  demife 
**  the  one  of  them  upon  which  he  fhould  not  be  moft  ordinarily 
**  refident  to  his  curate  only  that  fhould  ferve  the  cure  for  him  ; 
**  but  that  fuch  leafe  fhould  endure  no  longer  than  during  fuch 
**  curate's refidence,  without  ablence  about  forty  days  in  anyone 
**  year."  And  he  averred,  that  W.  Fonnereau  had  been  abfent; 
from  his  faid  benefice  eighty  days  and  more  in  the  year  next  after  , 
the  faid  agreement  \  that  the  church  of  Great  Alunden  was  not  im- 
propriated ;  that  it  was  a  benefice  or  ecclefiattical  promotion  with 
cure  of  fouls  ;  that  the  plaintiff  was  not  the  curate  of  the  faid 
Wn  FcnnereauTiX.  the  time  or  fince  the  f^id  agreement ;  and  that 
therefore  the  agreement  for  the  tithes  of  Libury  Farm  was  void  \^ 
and  he  prayed  judgment  of  the  court  therein.  The  defendant 
admitted,  that  the  plaintiff,  for  three  years  pafl,  had  been  reflor 
of  Little  Munden^  and  was,  as'fuch,  entitled  to  all  the  tithes  and 
ecclefiaflical  dues  arifing  therein  ;  that  fhe  had  been  occupier  of 
Libury  Farm  fince  Michaelmas  1773  ;  that  the  parifhes  oi  Great 
Munden  and  Little  Munden  were  intermixed ;  that  the  redlors. 
thereof  had  not  known  of  what  particular  and  fpecific  lands  to 
claim  tithes  ;  but  fhe  faid^  that  if  the  refpedtive  redlors  had  been 
ordinarily  refident  upon  their  refpe^ive  benefices,  they  would 
l^ave  readily  found  the  refpeAive  limits  and  boundaries  of  th& 
p^ifbes  and  the  land$  comprifed  in  thQ  fan^e  1;  or  that  if  their 
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HiTt^AM      ctiratcs  even  Bad  been  ordinarily  rcfidcnt  thereon,  they  migfit 
^!!?!        have  been  enabled  to  have  given  the  rcaors  a  fatisfadion  in  that 
refpcftjbut  that  the  curate  ci  Great  Munden  hid  always  lived  at 
a  great  diftance  from  theparifh.    She  faid^  that  fhe  believed  that 
part  ^>f  Libury  Farm  Houfe  was  in  Great  Mundetiy  and  the  other 
part  in  Liitle  Munden^  but  could  not  fet  forth  what  tithes  had 
ftrifen  on  that  part  which  was  on  Little  Munden^  or  what  ia 
Great  Munden  \  that  the  whole  farm  coniifted  of  two  hundred 
acres  of  land;  that  there  wtre  neither  terriers  or  livhag  perfons 
who  could  give  fatisfafVory  information  as  to  the  refpefllve 
boundaries  of  the  parifhes  ;  that  the  pbintiff  could  not  inform 
her  of  the  lands  he  was  entitled  to  the  tithes  of  as  redor  of 
Little  Munden^  or  fhe  would  have  readily  paid  the  tithes  thereof;,  ^ 
and  fhe  fubmitted  to  the  Court,  that  fhe  could  not  be  compelled 
to  account  for  the  tithes  claimed  by  the  bill  which  had  arlfen  in 
Little  Munden,  efpecialiy  as  fhe  was  incapable  of  diftinguifhing 
the  boundaries  of  the  parifhes  in  the  faid  (arm,  or  to  fet  forth 
what  tithes  grew  upon  fuch  parts  of  the  faid  farm  as  were  withiiL 
the  one  pariih^  and  what  were  within  the  other. 

The  faid  plea  came  on  to  be  argued  ;  and  it  was  ordered  ta 
{land  for  an  anfwer,  with  liberty  to  the  plaintiff  to  file  exceptions 
thereto; 

The  plaintiff  accordingly  filed  exceptions  thereto;  and  the 
defendant  put  in  a  further  anfwer^  and  fet  forth  the  land  fhe 
liad  mewed,  and  what  oats,  barley,  peafe^  and  beans  fhe  had 
fowed  and  reaped  /thereon  \  and  an  account  of  th6  titheable 
matters  and  things  j]ie  had  had  during  the  faid  time,  and  which, 
fhe  averred  (he  had  duly  fet  out.  She  admitted,  that  fhe  had 
caufed  all  her  barley  to  be  mowed  with. a  fcythe  and  bale,  {he 
having  been  advifed  thereto  by  many  farmers  in  her  neighbour* 
hood  as  the  befl  >i4ethod  of  hufhandry  ;  and  that  they  had  done 
fo  likcwife.  She"  dtnicd,  that  fhe  had  caufed  her  faid  barley  to 
be  littered  or  fcattcred  about  the  field,  or  that  fhe  had  given  any 
direftions  for  that  purpofe  j  but  that,  on  the  contrary,. fhe  had 
ordered  her  workmen  to  do  every  thing  fair  between  them  j 
but  fhe  admitted,  that  the  plaintiff  was  not  permitted  to  take 
his  tithe  of  the  rakings ;  and  infifled,  that  he  was  not 
entitled  thereto* 

The  defendant  W.  Fonnereau  put  in  his  anfwer  without  oath  ; 
and  admitted,  that  the  plaintiff  was  reffor  of  Little  Munden.  He 
alfo  admitted  the  agreement  between  them,  and  fpoke  as  to 
^Libury  Farm  lying  in  both  parifhes. 

To  which  anfwers  of  the  defendant  Spenee  the  plaintiff 
replied  ;  the  defendant  rejoined  5  and  witneffes  were  examined 
for  both  parties  j  and  upon  hearing  counfel  for  all  parties  j 
and  on  reading  the  proofs  taken  in  the  caufc  5  and  on  debate 
cf  the  matter  \ 

Tbb 
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The  Cotmr  ordered  thedepoty  remembrancer  to  take  an     Hitiram 
account  of  what  was  due  from  the  defendant  G«  Spence  for  the         H'^'f 
tithe  of  hay  from  the  twenty-fifth  day  of  May  1775  5  for  the  xhc'cw'^' 
tithe  ofmilkfiromthe  nineteenth  day  o£ Seftetnker  i^]^  to  the  dered  the  dUl 
tenth  day  of  November  following  j^    and   the  faid  defendam  fcndant  to  ad 
to  pay  what  ihould  appear  to  be  due  upon  the  {aid  account*         cwmt  for  the 

tithes    of   haj 
^       and  milk} 

The  Court  further  ordered  an  iflue  to  try,  "  Whether  the  ^o<t  direaea  ai» 
*«  tithes  of  corn  and  grain  had  been  fairly  fet  out  by  the  defend^  iffuciotiyifrhc 
«  ant  Qracf  'Spetia  in  the  harveft  of  the  year  177J  on  tl^c  farm  o«tKhc«^f 
^'  in  her  occupation,  called  Liiurji  Farm,  in  the  pleadings  of  thi&  cor^  g^j  grain^ 
caufe  mentioned  :''  The  defendant  (?.  S^fn^e  to  be  plaintiff  at 
law,  and  the  judge  to  indorfe  fpecial  matter  on  thcp^ea. 

The  deputy  remembrancer  made  his  report^  dated  the  ninth  of  Deputy *•     to. 
F^irtiary  1780.  I^"^ 

The  iflue  was  iried  \  and  the  jury  found,  « That  in  the  Vcrdia  iiw  fa, 
<«  harveft  of  the  year   1775,  the  tithe  of  all  corn  and  grain  ^^l^^^^^' 
•*  which  arofe,  grew,  or  renewed  in,  from,  or  upon  the  farm 
•'  called  Libury  Fdrm^  bad  been,  by  the  faid  Grace  Spe/ice,  fairly 
«  fet  out,  as  the  faid  Crj*v  had  allcdged."  ^ 

The  Court^  on  the  twentieth  of  February  178O9  oa  reading  *The  report  con. 
tlie  pofieoj  the  decree,  the  report,  hearing  counfel  for  the  plaintiff,  ^^^^  **  ***  ^^ 
Slid  on  full  debate  thereon,  ordered  the  deputy  remembrancer's  jj^ik]**^ 
report  to  be  confirmed,  and  the  defendant  Spence  to  pay  forty 
ihiUings,  being  the  amount  reported  due. of  the  value  of  the 
tithes  of  hay  and  milk  {viz.  twenty  (hillings  for  the  tithes  of 
hay  ariCng  from  tl>e  headlands  or  bottoms  on  five  pieces  of  land 
part  of  the  faid  farm  in  her  occupation  in  the  year  1775,  and 
the  fum  of  twenty  (hillings  for  the  tithe  of  milk  from  the  nine-    ' 
teenth  oi  September  1775  to  the  tenth  day  oi November  folio wing)^ 
with  cofts  as  to  the  tithes  of  hay  and  milk. 

The  Court  further  ordered  the  bill  to  be  difmi(]ed|  with  The  biD,  at  ta 
cofts  at  law  and  in  equity,  as  to  all  other  matters,  ^^^   matteiY^ 

Scott  againfi  Wright.  Tiim.  Tum, 

19.  C«o.  3, 
Northumberland,  I'jth  June  1779. 

THE  redoc  of  SimorAurn^  in  the  county  of  Northumberland^  The  .reaor  of 
claimed  the  tithes  in  kind  of  corn,  grain,  hay,  and  other  f?""^?*  .  !!* 
;great  tithes,  of  milk>  herbage,  agiftment  of  barren  and  unprofit-  cisdmstlietithci 
sible  cattle,  and  all  other  tithes,  dues,  and  duties  whatfoever,  of  corn  and  bay 
Tcarly  arifing  therein,  and  particularly  from  the  farms  and  lands  forEaVs  Farm  i 
hereafter  mentioned  )  and  ftated,  that  the  defendant  Wright^  thctiUieaofconi 
ever  fincc  his,   the  plaintiff's,  mftitution,  had  occupied  EaPs  J^^^'^^^jf 

jFarmrLtttetford  Do9r  Farms  and  mibwje  Farari  U  KSiilflOOnt  ftom  Uattgbttm  Stntbtr't  Farm  ax4 
Kam'i  Farm  \  and  of  mjlk  irom  Ut  ik//  Farm% 

Farm^ 
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Scott        Farttiy  as  tenant  to  the  defendants  the  Aireys ;  that  the  defendant 
Wi^cHT        Ridley  occupied  Park  End  Farm  ;  that  the  defendant   WUfon 
occupied   Lotlerfird  Doors  Farm ;    that   the  defendant  Mafon 
occupied  Linhurjl  Farm  \  tl\^t  the  faid  defendants^  for  four  years  - 
p^^ft,  had  growing  on  their  faid  farms  wheats  barley,  oats,  peafe, 
beans,  clover ,«and  faintfoin  ;  that  the  defendant  EUitut  had  ever 
fince  been  occupier  of  Houghton  Strothe/s  Farm^  and  had  kept^ 
fed,  agifted,  and  depaftured  thereon,  a  number    of    horfes, 
geldings,  mares,  foals,  fteers,  heifers,  dry  cows,  and  other  barren 
and  unprofitable  cattle,  either  of  his  own  or  other  perfons  taken 
;n  to  agid  for  hire  ;  that  the  defendant  Heron  had  occupied  the 
Lee  Hall  Farm^  fituate  in  the  chapelry  of  BelUngham,  in  the  faid 
redtory,and  had  kept  thereon  milch  cows,  which  produced  milk  » 
but  that  the  faid  defendants  had  not  only  refufed  to  pay,  but 
had  alfo  refufed  to    difcover  the  quantities  of  the  titheable 
matters  fo  had  by  them  as  aforefaid,  and  the  value  of  the  fame, 
or  to  account  with  him  for  the  Jingle  value  thereof.    The  bill 
then  charged,  that  the  pariih  of  Simonburn  was  of  great  extent  i^ 
that  it  conlifted  of  the  two  diftrifts  of  Simonburn  and  Belling^ 
ham  ;  that  the  defendant  Heron  lived  in  Bellingham  \  that  the 
farms  he  occupied  were  there  fituate  ;  that  there  was  no  modus 
ever  paid  in  the  faid  di(lri£t  or  chapelry  of  Bellingham  in  lieu  of 
tithe  milk  ;  but  that  fuch  tithe  was  payable  in  kind.     The  bill 
therefore  prayed,  that  Wright  might  account  for  lYicftngle  value 
of  the  tithes   of   corn,  grain,   and  hay  6i  EaPs  Farm ;  the 
defendants  Ridley^  WilfoHy  Mai/on^  and  Baity^  for  the  tithes  of 
corn  and  grain  on  their  feveral  farms  called  Pari  End  Farm^ 
Linhurjl  Farm^  Lotterjhrd   Doors   Farm^  and   Hillhoufe  Farm  ,• 
the  defendants  Elliot  and  Knott  for  the  tithes  of  agiftment  of 
barren  and  unprofitable  cattle  kept  by  them  in  the  parifh  ;  and 
.  the  defendant  Heron  for  the  tithe  of  milk  by  him  had  in  the 
chapelry  of  Bellingham^ 

The  defendant  '^^^  defendant  A,  Wright  admitted,  that  the  plaintiff  vns 
'  ji.  JFn^ht  fays,  reftor  of  Simonburn  ;  that  he,  the  defendant,  occupied  EaP^ 
that  he  occupies  Farm  ;  a  picce  of  ground  called  Longhaugh  ;  and  another  piece 
^''^ '  ^c'c'c '  "*  o1  ®^  ground,  formerly  part  of  a  farm  called  Park  End,  in  the  faid 
rroupd^*^  called  ^cftory  ;  that  the  defendants  tht  Aireys  were  feifed  of  the  faid 
Longbatfgh,  for-  cftatcs  J  that  J*.  Airey  claimed,  in  his  life  time,  the  tithes 
m.  rly  part  of  of  corn  and  grain  of  the  faid  farms,  and  alfo  of  Hillhoufe  Farm^ 
ra.kEaFarm-,  otherwife  Overtovjn  Htll  s  that  he,  the  defendant,  took  the  faid 
tiut  iiii  landlord  tithes  to  farm  ;  that  he  held  the  fame  under  the  faid  T.  Airey 

corn  Mt;l  'of  ^^^^  ^^*  ^^^^^»  ^"^  ^^^  ^^^^  ^^^^^  ^^^^  ^^^  ^^^^  °^  ^^^  ^^^^' 
.  the  fi.id  farms,  defendants /itf  Aireys^  his  fons  j  that  the  faid  tithes  of  com  and 

and  alio  oiBjl'  grain,  infVead  of  having  been  at  any  time  taken  in  kind  by  the 
kaujc  Fa}  m  5        plaintiff  as  reftor,  or  by  any  former  re£lors,  had  on  the  con-  - 

trary,  for  many  years  laft  paft,  been  annually  received  by  the 
faid  jT.  Airey  and  his  fons  ;  that  the  faid  tithes  had  been  con- 
veyed fr opsone  to  another 4is  lay  property,  and  with  the  privity 

oC 
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of  the  rcftors  of  the  reflory :  and  he  fet  up  a  modut  of  fixpence  Scott 
a-year,  payable  at  Eajler^*  in  lieu  of  the  tithes  of  corn  and  ^J''^'^''^ 
grain  arifing  on  the  piece  of  ground  called  Longbgugh,  whether  °"^* 

tfaefame^  or  any  part  thereof,  was  in  tillage  or  not ;  and  that  he  *^^^  ^^  ^^  ■ 

had  offered  to 'pay  the  famey  but  which  the  plaintiff  had  refiifed  year  in  ]ieq  of 

to  accept.    He  further  faid,  that  during  the  time  he  occupied  the  com  tithe, 

the  four  acres,  two  roods,  thirty- eight  perches,  part  of  Park  End  of  I^figboMgh  i 

jFarm,  it  was  in  tillage,  except  during  the  firft.fix  years,  when  ^^  >d,  a-year 

it  was  in  grafs  ;  that  he  made  the  fame  into  hay,  and  converted  *"  '^*"  ,**^  ^^^, 

•-.-.!_•  r  Ji-'/'n.j  J  c  tithes  of  hay  and 

It  to  his  own  life  ;  and  he  multed  on  a  modus  or  one  penny  agiAment  of 
a-year,at  Eafter^  in  lieu  of  the  tithes  of  all  grafs  yearly  ariflng  on  Pa>k  E»dFarmf 
Park  End*Farmi  whether  cut  and  made  into  hay  or  eaten  by  inciud*ng  the 
barren  and  unprofit  Ale  cattle  ;  and  that  fuch  modus  had  been  '^'^  P^*^  ^^ 
always  accepted  and  taken  by  fuch  reftors  in  lieu  and  fatif-  ^i^jl^-i,. 
faction  of  fuch  tithes  ;  and  therefore,  that  he  was  not  account-  ' 

able  to  the  plaintiff  for  any  fuch  tithe  which  had  arifen  on  the 
faid  four  acres,  two  roods,  and  thirty-eight  perches,  part  of  the 
faid  farm,  efpeciallyas  the  owner  of  the  reiidue  thereof  had  eitlier  ^^^^  ^^>«  owner 
paid,  or  been  willing  to  pay,  and  ftill  was  ready  to  pay,  the  faid  %,    ^'''^    ^1^ 
fnodus.     He  admitted,  that  he  had  had  annually  during  the  faid  oroffcred  to'pay 
time,  on  fifteen  acres  part  of  Longhaugh  Grcundy  clover  and  the  (a.d  mcdut  | 
other  grafs,  which  he  made  into  hay  and  converted  to  his  own  ufe, 
without  fetting  out  the  tithes  thereof,  infixing,  that  the  modus  oi 
one  penny  a-year  at  Eajier^  payable  for  EaPs  Farm^  covered  the 
piece  of  ground  called  Longhaugh  At  having  always  been  held  and  ^^  .i.  .  ^     .^ 

•        J  Pl  '^.u   •      1    A'       4.1  ?  J        •         •  thathcliad  paid 

enjoyed  therewith,  mcluding  three  acres,  two  roods,  given jn  ex-  the  „<^^,  fo^ 
thange  to  the  rector  ;  and  that  he  had  actually  paid  the  plaintiff  Ecl^i  Farm  to 
the  faid  modus  in  refpcft  thereof  up  to  Ea/Ier  1774.  ^'M  "774. 

The  defendant  T.Ridley  faid,  that  in  1764  his  father  was  feifed  i  he  defendant 
of  Park  End  Farm,  and  T,  Airey  of  EaPs  Farm^  which  was  T.  R\di(y  fay$, 
contiguous  thereto  ;  that  they  refpeftively  claimed  to  be  entitled  **»^t  i"a  father 
to  the  tithes  of  corn  and  grain  of  the  faid  farms,  and  entered  ^^^ft      ^^^^ 

4  r  \  r  e  *  \  •^<*  Farm  \  that 

into  an  agreement  for  an  exchange  of  a  few  acres  with  one  <j-^  ^^     owned 
another  of  each  farm,  as   Aated  in  the  anfwer  ;  that  the  faid  £ji'sFarm,md 
exchange  was  made  accordingly ;  that  on  his  father's  death,  ^''^  corn  tthes 
he  became  poffeffed  of  the  faid  farm  and  the  land  fo  exchanged  ^^^«>*^»  thaf^n 
out  of  Eal's  Farm  5  that  he  had  ever  fince  been  in  poffeilion  niadlT^by  which 
thereof ;  that  he  h^d  reaped  corn  and  grain  therefrom  ^  that  the  tithes  were 
the  tithes  thereof  were  releafed  to  his  father  by  the  faid  agree-  r«leafed  to  hk 
xnent  ;  that,  from  the  time  whereof  the  memory  of  man  was  not  ^^^^^ » 
to  the  contrary  till  the  making  of  fuch  exchange,  the  tithes  of  *!^*^    t'^c  'aid 
corn  and  grain  arifing  from  Park  End  Farm  had  conftantly  been  ^|]**  ^^^  ^^^ 
publicly  and  openly  received  by  the  faid  T.  Airey,   and  thofc  pJol^tl  *  *'  ^^ 
«inder  whom  he  claimed,  without  any  interruption  whatfoever 
from  any  of  the  reftors  of  the  reftory,  and  with  their  privity, 
and  as  lay  property,  had  always  been  conveyed,  by  fines,  &c.  from 
one  to  another  \  that  the  reiidue  of  the  faid  farm  was,  after  the 
jaaking  of  fuch  exchangCy  and  in  confequence  thereof,  totally 
^  ♦  fxempt 
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Sc&TT        exempt  from  payment  of  tithes  ;  but  how,  or  in  what  m^nntr^ 

agmrfi        ^^^  ^^|j  tj-  A'trey  claimed  fuch  exemption,  be  cQuid  not  tell ; 

*^  "  *      but  that  his  father  having  purchaftd  the  tithes  of  coVn  and  g^am 

of  the  refidue  of  Park  End  Farm  and  of  the  three  acres,  two 

roods,  he  became,  on  his  death,  entitled  thereto}  and  that 

being  the  owner  and  proprietor  thereof,  he  was  not  accountable 

to  the  plaintiff  for  any -tithes  until  he  fhoold  eftablifh  his  right 

and  he  infifts  ost  thereto.    He  further  faid,  that  during  the  time  he  had  pofieil^ 

the  modui  of  i  A  ^^  jj^jj  pj^^  ^f  ground  fo  given  in  exchange,  the  fame  hj|d  l^n 

ihc"Vui»e«    of  "^^^  ^*  meadow  •,  that  he  had  had  thereon  great  quantities  elk 

£^'s  Farm  i       gra&,  which  he  had  made  into  hay ;  and  he  infixed  on  the  modus 

of  one  penny,  payable  annually  at  Eajler  by  the  owners  or 

•  "occupiers  of  EaVs  Farm^  in  lieu  of  all  tithes  of  grafs  yearly 

ariiing  therein,  whether  the  fame  be  made  into  hay  or  eaten  bj 

an^  the  fame  as  barren  and  unprofitable  cattle,    lie  alfo  admitted,  that  ever 

to  the  refidue  of  g^^^^  j^^  becamt  the  owner   or  occupier  of  the  refidue  of 

jari  EMdFarmi  p^^^  ^^j  p^^^^  j^^  ^^^  j^^j  ^^^^^  quantities  of  grafs^  which 

he  l\ad  cut  and  made  into  ha)^.  and  converted  to  his  own  ufe  \ 

and  iniifted  on  the  like  tnodus  of  one  penny  payable  annually,  as 

and  that  he  had  before  ftated  in  the  defendant  Wrights  anfwer  \  and  laid,  that 

paid  the  fame  to  j^^  ^itA  paid  the  fame  up  to  Eajler  1774,  and  had  always  bee* 

#«»/«•  1774'      ready  and  willing  to  pay  the  fame  fince« 

The  defendant  The  defendant  Wilfan  faid,  that  for  four  vears  paft  he  had 
Wtlfm  ia>i,  he  occupied  Lotifrford  Doors  Farm  s  that  he  haa  reaped  thereob 
*v?i)!lffl'i^  corn  and  grain,  the  tithe  whereof  had  been  t^ken  in  kind  by 
and  part  ^  of  ^^^  reftor  5  that  he  alfo  occupied,  as  tenant,  Jpitem  acres  ot 
jparJt  fjui  Farm,  grouud  (uo  part  of  the  faid  farm),  formerly  part  of  Pari  End 

Farm  ;  that  he  had  reaped  corn  and  grain  therefrom ;  but  that 
the  plaintiEF  was  not,  for  the  reafons  aforefaid^  entitled  to  9ny 
tithes  or  other  fatisfa^on  for  the  fame. 

IThe  defendant      The  defendant  Mojon  faid^  that  he  occupied  Linbtirfi  Farm  s 
J^ajon  fay?»  he  ^i^^^  ]^e  y^^^  annually  cut  thereon  corn  and  grain  |  but  he  iniifted^ 
c^ksi^hpji  ^5  ^iforcfaid,  that  the  plaintiff  was  not  entitled  to  any  tithes,  or 
^"''  other  fatisfa€Uon  for  the  fame* 

The  defendant  The  defendant  Baity  faid,  that  he  occupied  Htlthouje  FarmyVki 
^aiy  ^*y*^^*  bad  cot  and  reaped  thereon  com  and  grain  •,  but  mfifted,  that 
MFlmi       ^^^  plaintiff  was  not  entitled  to  any  tithes,  or  other  fatisfaftioo 

for  the  fame, 

.  The  defendants  All  the  faid  defendants  faid,  that  the  tithes  of  coin  and  grain 
^  h'  '^*f  tl**  y^^^y  arifing  from  the  faid  farm  and  lands,  and  the  fixteen  acres 
corn*  and  grain  formerly  part  of  Park  End  Fartp^  had  been  iromemorially  paid 
thereof  had  been  to  the  owners  of  the  Manor  of^ichtt^  in  the  faid  re&ory^  or  ta 
knmemoriaiiy  thofe  claiming  under  them ;  that  they  ba^  refpcftively  paid 
^{\^t^^[^i  their  tithes  of  corn  and  grain  to  iU  Airejs^  who  claimed  tol» 
\hkuT^^^  *  entitled  thereto  as  dcvifecs  under  the  will  of  T.  Aires^  th^irlate 
that  ibt  Airtyi  father,  the  owner  thereof  and  of  other  lands  within  the/aid 
were  lords  of  the  iaid  miinor  ;  ap4  that  they  bad  ^aid  the  com  tit)>e«  (0  thftm  2 

Kftoiy* 
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ttEtoTYy  and  in  particcilar  of  EaPs  Farm  ;  that  the  reftor  had 
never  received  any  tithes  of  com  and  grain  from  the  fud  Jtxieen 
seres  firom  Llnburjl  Farm  and  Hiltt^uft  Farm  \  but  that  filch 
tithes  were  reputed  to  be  iay^  property^  and  to  have  irnme* 
morially  pafled  and  been  conveyed  as  fuch,  without  inter- 
ruption by  any  former  reftor  )  and  that  therefore  they 
ought  not  to  be  accountable  to  the  plaintiff  for  the  fame  $ 
that  they  had  on  their  faid  farmsj  called  Lotterford  Doorj^ 
Unbttrfi,  and  HiUiatife,  grafs,  which  they  had  made  into  hay  ; 
and  they  inlifted  on  the  faid  diftinft  moiufes  of  one  penny» 
payable  at  Eajler  in  lieu  thereof^  as  befDre  ilated  ;  and  that  fuch 
fums  had  accordingly  been  paid  up  to  Eajltr  .1775)  or  o6S:red 
to  be  paid  to  the  reftor  in  lieu  and  fatbfaftion  of  fuch 
tithes. 


io, 


Scott 


tfid  infixed  di> 
the  modafet  in 
fvrouT  oi  LettiT" 
ford  Doors  Farm, 
Unhurft  Farm, 
mibtttjk  Farm, 


The  defendant  Wilfon  inflfted  upon  the  like  modus  of  one  penny  l^ark  End  Farm, 
in  refpeft  of  Pari  End  Farm  and  Xhtjtxteen  acres  before  men-  *"^  '^  Sixtun 
tionedy  in  lieu  of  the  tithes  of  grafs  and  hay  yearly  arifing  upon     '*'"' 
the  fame,  as  dated  In  the  anfwer  of  the  defendant  Ridley^  the 
owner  and  occupier  of  tlie  reildue  of  the  faid  farm. 


The  defendant  J.  -Hrrcw  admitted,  that  on  the  twelfth  of  May 
1774  he  became  occupier  of  Lee  Hall  Farm^  containing  fcventy- 
four  acres,  fituate  in  the  chapelry  of  Bellingham,  in  the  faid 
reftory  \  and  he  fet  forth  the  number  of  cows  he  had  kept  and 
depaftured  thereon  ;  the  number  of  calves  they  had  had ;  and 
the  quantity  of  milk  they  had  produced  ;  and  infifted,  that 
when  fuch  calves  in  any  one  year  amounted  to  five»  the  reftor 
was,  by  the  immemorial  cuftom  of  the  parifhi  entitled  to  one 
half  of  one,  or  the  value  thereof ;  and  when  to  the  number  of 
fix,  to  one  of  fuch  calves;  and  foin  like  manner  for  any  other  or 
greater  number  of  fuch  calves  ;  that  by  another  cuftom, 
the  feveral  owners  of  lands  in  the  faid  chapelry  had  immemorially 
paid  to  the  reftor  for  each  of  fuch  cows  not  having  a  calf, 
commonly  called  a  ferrow  cow,  threepence ;  and  for  each  of 
fuch  cows  having  a  call,  called  a  milked  cow,  in  cafe  the  calves 
dropped  or  produced  from  fuch  milked  cows  did  not  in  any  one 
year  amount  to  five  or  more,  twopence  }  and  if  five  or  more, 
three  halfpence  only  ;  that  fuch  feveral  payments  of  two- 
pence and  three  halfpence,  for  or  in  lieu  of  tithe  milk  produced 
From  fiich  farrow  cows  and  from  fuch  milked  cows,  according 
to  fuch  refpeftive  cafes  and  events,  had  been  conftantly  and  uni- 
formry  accepted  by  the  reftors  of  the  faid  reftory,  or  their 
fanners,  tithe-gatherers,  or  agents,  according  to  fuch  cuftom  ; 
and  that  no  tithe  in  kind  had  at  any  time  within  memory 
been  taken  for  fuch  milk  by  the  plaintift^  or  any  former 
reftor  of  the  faid  reftory,  or  other  fatisfaftion  made  for  the 
£imc 

The 


The  defendant 
J,  HeroH  Uiyi, 
that  be  occupies 
Lee  Hall FanUfin 
ti)e  chapelry  of 
Bellitt^bami  and 
fets  up  feveral 
wuduftt  in  liea 
of  the  tithes  of 
calves  and  milk* 


1,6  DECREES  IN  TITHE  CAUSES 

4 

Scott  The  defendants  the  Aireys  admitted,  that  the  plaintiff  wai 

a^ainft        reftoF  of  the  reftory  ;  and  (aid,  that  Mnry  Lambe^  widow,  was, 

Wright,      jn  "  hcr  life-time,  feifed  of  the  tithes  of  corn  and  grain  yearly 

The  defendjnts  ariiing  on  the  feveral  farms  in  the  faid  rcftory,  viz,  EaPs  Farm^ 

that  MaHLambe  '"cludiixg  a  parcel  of  -ground  called  Longhaughy  Park  Side  Farm, 

vcas  fcifcd  in  fee  Park    ISnd  Farm^  and  Jtxteen  acres  of  ground  then  held  with 

ofihe  corn  tithes  Lotterford  Doors  Farm,  which  was  formerly  parcel  of  Park  End 

of     the     ^^  Farm  znd  Hilihoufe  Farm  fOihervrKcOvertozmhill  Farm  i  that  the 

rtnt  5  farms  called  EaFs  Fann^  including  Park  Side  Farm^  Park  End 

Farm^  and  iht  fifteen  acres  aforefaid,  and  Linhurji  Farm^  were 

that   flie    gave  parcel  of  IVark's  Park  ;  that  (he  being  fo  feifed  made  her  will 

them,   by    her  ^^^  ^  codicil,  dated  the  feventeenth  of  April  and  the  third  of 

fciiher-*^    ^'""^  A^'^vfmA^    ^759>   and    thereby  gave  her   eftate   at  jBa/V  and 

all  other  her  real  and  perfonal  eftate  whatfoever  to  the  defendants 

father,  his  heirs,  &c. ;  and  that  fhe  died  without  revoking  the 

will ;  that  their  father,  after, her  death,  entered  upon  BaPsFarmy 

and  became  feifed  thereof  ;  and  that  he  received  the  tithes  of 

corn  and  grain  aridng  on  the  faid  farm,  and' on  the  other  farms 

aforefaid,    and    continued    in    poflefQon   and    receipt  thereof 

that  their  father  until  March  1 764;  that  he  then  agreed  with  the  defendant 

gave  il?rcc  acres  RuUfy^  the  owner  of  Park  End  Farm,  to  give  him,  the  faid 

of  ^  E7rs  ^F^m  -^'^^^J»  three  acres  and  two  roods  of  EaPs  Farm  in  exchange 

for  four  acTis,  ^or  four  acres,  two  roods,  and  thirty-eight  perches,  parcel  of 

two  roods  and  Park  End  Farm^  and  alio  the  tithes  of  corn  and  grain  to  arife  as 

thirty-eight        well  from  the  faid  three  acres  and  two  roods  as  from  the  rcfidue 

perches  of  Park  ^f  ^^^  ^^j j  p^^j,  j^^^  p^^^      ^^^  ^^^^  f^^^  agreement  of 

E'id  Farm,  and  ...  •  .1  ^?    «        r    l 

tiie  corn  tithes  exchange  was  carried  mto  execution  ;  that  their  father 
ot  the  rendue  ;  being  fo  feifed  of  the  faid  farms  and  tithes  made  his  will, 
ihat  their  father  ^^^^^  ^^^  fi^li  oi  December  1 770,  and  thereby  gave  to  the  dc- 
dtvi((dthe  faid  fendants  all  his  real  and  perfonal  eftate  ;  that  he  died  the 
lijhisto  iiitmj  iwenty-eighth  of  January  1771  ;  that  thereupon  they  becam« 

entitled  to  the  faid  farmsand  lands  and  tt^Iies  before  mentioned; 

that  they  entered  thereupon,  and  received  the  rents  and  profits 

of  the  faid  tithes  then  iti  leafe  to  the  defendant   Wright y  and 

bad  ever  fmce  continued  in  poiieilion  and  receipt  of  the  rests 

and  profits  thereof  \  and  they  claimed  to  be  entitled  to  Eats 

that  they,  their  Fann    and   the    tithes    thereof   accordingly.     They    denied, 

lather,  and  his  ^j^^^  ^ j^^  tithes  of  corn  and  grain  arifing  from  the  faid  refpeftive 

conftantir' en-  ^^^^^  and  the  faid  flxteen  acres  had  at  any  time  been  taken  in 

joyed  the  fame  5  kind  by  the  plaintiff,  or  by  any  former  re£lors  of  the  parifh  *, 

but  that,  on  the  contrary,  the  fame  had,  for  a  number  of  years 

pad,  been  received  annually  by  them,  their  father,  and  the  faid 

that  they  had  al.  M,  Lambe^  and  thofe  under  whom  they  claimed  \  and  that  fuch 

ways    uninier-v  tithes  had  always  paffed  and  been  conveyed  from  one  to  another 

Itf^^  ImuiT^  ^^  ^y  P^'^P^^^y  »•  tl^at  particularly  fo  long  ago  as  the  fifth  year  of 

'    James  the  Firjl,  A  fine  had  been  levied  thereof;  and  that  the 

fame  had  been  always  fo  conveyed  and  enjoyed  with  the  privity 

of  the  reftors  of  the  parifh,  who  conftantly  acquiefced  therein  *, 

that  particularly  one  C.  Ridley ,  a  former  reftor,  in  the  tenth  year 

of 


DURING  THE  REIGN  6?  GEORGE  THE  THIRD.  in 

pf  Jamis  the  Firfiy  was  fo  confcioi^s  of  his  not  being  entitled        -Scott 

to  receive  the  faid  tithes  as  rcftor,  that  he  purchafed  and  took.      ^*^g^ 

conveyances  thereof  from  fome  perfon  claiming  the  fame  as 

lay  property^  and  enjoyed  the  fame  accordingly  as  leflee,  and  . 

not  as'reftor  of  the  parifh ;  but  that  they  could  not  tell  by  what  * 

means  fuch  tithes  were  originally  difpofed  of  as  Aiy  property^  nor 

why  they  were  fo  conveyed,  fave  by  fome  ancient  grant  or 

otherwife.  ^     ' 

The  defendant  E.  Elliot  faid,  that  he  had,  for  four  years  pafV,  The  defendant 
occupied  Houghton  Strother  Farm^  and  had  fed  thereon  barren  ^^^'^  ^^y*»  *»« 
and  unprofitable  cattle,  an  account  of  which  he  fet  forth  ;  ^J^"'''"^''^^^ 
but  infifted,  **  ^hat  one  p^ny  a-year  had  been  paid  at  Eajler^  Yarm  ;  and  in- 
<«  by  the  owners  or  occupiers  of  Houghton  Strother  Farm^  to  the  fift»  on  a  modmt 
"  rcftor,  as  a  modus  in  lieu  of  the  tithes  of  grafs  yearly  arifing  of '^  a-year,  m 
«  thereon, ^whether  made  into  hay  or  jaten  by  barren  and  oJ^jhe'mrf!'*" 
*<  unprofitable    cattle  i"    that   it    had    been    paid  to    Eafler  rifing*  on  \he 

1766.  Cime,    whether 

it  be  eaten  or  mowed. 

The  plaintiflF  replied  ;  the  defendants  rejoined  -,  and  feveral  The  caufe 
witnefles  were  examined  on  both  fides  ;  and  counfel  heard  for  ^^^"^ 
icveral  days  on  behalf  of  all  parties  ;  and  upon  reading  the  * 
feveral  proofs  in  the  caufe  on  the  behalf  of  the  defendants  ; 
an  exhibit  marked  number,  one,  intitled,  "  1767,  EaFs  Antonh 
"   Wright^    figned    the    twenty-fixth.  of    May    1768,  Henry 
Waftle  \  a   receipt  figned    Henry    Wafje^  .intitled,    "  Strother* s 
*^  Eajler  Reckonings  i'j66;"  another  receipt,  dated  the  twelfth  of 
ulpril  1 757,  figned  Th^ntas  Mayer '^  and  upon  hearing  the  reply  ; 
and  on  full  debate  of  the  matter  ; 

Thh  Court,  which  was  full,  ordered  the  bill,  fo  far  as  it  The  bill  dinnic- 
fought  an  account  of  the  tithes  of  corn  and  grain,  except  on  ^"^^i^'othectr/; 
Langhaugh,  to  be  difmifled  with  cods ;  and  fo  far  as  it  fought  Jjj*'^^"  ^^  ^^^^ 
an  account  from  Sf.  Wright  for  the  tithes  of  hay  arifing  on  his  farms  cxctpiinr 
lands  to  be  like  wife  difmifled  with  cofls.  Lepghan^b  and 

Ilui^btchSi  otitr 
Pat  at  ; 

The  Court  further  ordered  the  following  iflues  to  try,  tnd  imies   di- 

re fted  to  try, 

First,  «  Whether  the  fum  of  fixpence  hath  yearly  and  every  ia,     Whcti.cr 
"  year,  at  Eajler,  or  fofoon  after  as  demanded,  been  condantly  ^d.   i.yar    i, 
•*  and  invariably  paid  by  the  faid  defendant^.  Wright  and  the  P*y«**^«  at  ^'^f- 
*'  former  owners  and  occupiers  of  the  piece  of  ground  called  Tj^ofllw YJ"/ 
«  Longbaugh,  in  the  pleadings  of  this  caufe  mentioned,  to  the  ^o  the  r4iorTot' 
**  reftors  of  the  reftory  and  pari(h  of  Simonhurn  for  the  time  ^'wr^/*rif,miicu 
"  being,  as  a  modus  for  and  in  lieu  and  full  fatisfaftion  of  all  °'     *''*^     ^^"^ 
**  tithes  of  corn  and  grain  yearly  arifing,  growing,  or  renewing,  ^^      thereof. 
<^  in  or  upon  the  faid  piece  of  ground,  whether  the  fame,  or  any 
'^  part  thereof,  was  in  tillage  or  not,  and  whether  fuch  modus 
^  or  yearly  payment  of  fixpcnce,  hath   been  confiantly  and 

"  invrtiiublv 

0 
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•  I 

'9ce*t       «  Invariably  taken  and  atceptwl  hj  fuch  reftiJrs  ihertfof  rt- 
H*i'»        «  fpeaiveljr,  in  Itea  and  fatisfeftion  of  the  faid  tithes  of  corn 
<•  atid  gram." 

adiy.  Whether  SECONBLt,  «  Whether,  from  time  whcfcoF  the  memory 
^^^l^^l^S^.  "  of  man  is  not  to  the  contfary,  the  fiini  of  <>ne  penny  yearfy 
^^  by^theown-  "  *"^  ^very  year,  at  £fl/&r,  hath  been  conftantly  and  invariably 
ere  of  Htugbttm  <*  paid  and  payable  by  the  owners  or  occupiers  of  lands  and 
Strttber  F-rft,  *<  grounds  Called  Haughtm  Strother^  now  in  the  occupation  of 
twl^^ta^u^rtf  "  *^  defendant  M.  Elliot^  to  the  rcftor  of  the  faid  reftory 
the 'graft  tithes  *'  *^d  pariik  of  Sitmnbum  for  the  time  being,  as  a  tnodut 
thereof.  ''  for  and  in  lieu  and  full  fatisfaAion  of  the  tithes   of  all 

'<  grafs  yearly  ariiing,  growing,  or  renewing  in  and  upon  the 
<'  laid  laft-nlentioned  lands  or  grounds,  whether  fuch  grafs  be 
<<  cut  and  made  into  hay  or  agifted  by  barren  and  unfM^fitable 
*<  cattle,  and  whether  fuch  modus  or  yearly  payment  of  one 
<<  penny  hath  accordingly,  for  all  the  time  aforefaid  to  Eaflef 
"  J  766,  been  taken  and  accepted  by  fuch  rcftors  refpeftively,  in 
^<  lieu  and  fatisfadlion  of  all  the  faid  tithes  of  grafs* 

The  defendant' ^rr^A/  to  be  plaintiff  it  law  in  the  firft  iffae, 
and  the  defendant  Elliot  in  the  fecond  iflue  ;  to  be  tried  by  a 
fpecial  jury  \  the  judge  at  liberty  to  indorfe  any  fpecial  matter ; 
and  the  cofts  of  this  fuit,  except  as  before  direfted^  to  be 
referved. 

The  defendant  TuE  CouRT  further  ordered  the  deputy  remembrancer  to 
/fo-w  oidered  to  take  an  account  of  what  was  due  to  the  plaintiff  from  J*  Heron 
mUkin  kind,*^  ^^^  ^^^  tithes  of  milk  arifing  from  his  cows  kept,  fed,  and  depafr 

tured  on  the  lands  by  him  occupied  within  the  faid  rcAory  or 
parifh  of  Simonbum  during  the  time  demanded  by  the  bill^  but 
without  cods. 

The  fecond  iffuc      The  fecond  iflue  was  accordingly  tried,  and  a  verdiA  obtained 
^o"«^  ill^r"  ^y  ^^^  defendant  Edward  Elliot,  the  plaintiff  in  tliie  faid  iffuc,^ 
''      who  had  fince  departed  this  life,  whereby  the  faid  fuJt  as  to  him 
was  abated. 

The  reaor  de-  The  reftor  James  Scott^  who  was  the  defendant  in  the  firft 
SriflUe?^^  iffue,  declined  trying  the  fame ;  and  on  the  fourteenth  of  June 
it  is  uicen  fr$  1780,  it  was  taken  as  confeffed  by  the  defendant. 

confejfo* 

The  bill,  as  t-  On  the  twenty-third  of  June  1780,  the  Court  ordered  the 
tainft    mighty  bill  to  be  difmiffed  as  againft  Wright  with  cofts. 

difmiflW    with 

•ifts*  The  deputy    remembrancer  made   his   report,  dated    the 

fixth  of  June  1782  ;  and  on  the  fourth  of  July  following 
it  was  confirmed,  and  Heron  ordered  to  pay  to  the  plaintiff  the 
fuiri  of  eight  pounds  reported  due  for  sUid  in  refpeft  of  the  tithe 
^f  Jiis  milk* 


TfpCHEI^ 


XMCmG  THE  REtON  W  Omt&t  tH^  THtRD. 


UpQik^H  ofatnj  Thb  Mayor  of  Sudburv.  ^*^^'  t»*»h 

'THE  bill  ftatcdi  that  the  phmtiff,  as  6n\j  fon,  heir  at  law,  and  The  impropria* 
••    adminiftrator  of  A.  lechery  deccafcd,  was  the  owner  of  the  *^  ^^  ^^  '«<^ 
ttftory  impropriate  of  Sainf  Gregory^  in  Sudbury^  in  the  county  c^IwrT^in  5»!?I 
of  Suffolk^  and  entitled  to  all  tithes  in  kind,  both  great  and  Lry,^* in    ih« 
fmadli  a^iflng  in  the  laid  parifh  ;  that  the  plaintiff  Litlky  about  cpumy  of  Sm/'. 
the  year  1761,  was  tenant  to  the  plaintiflPs  late  father,  who  died  /•^*»cUiim  from. 
inteftate  in  AprU  1 770  \  that  the  faid  LUlie  had  ever  fince  been,  ^^  ^l^'^^'Z 
sind  th^Q  w>a8,  the  tenant  of  the  faid  tithes  )  that  before  and  tithetcf  Fu^ 
e?er  fioce  Mkbaelmas  1 760,  the  defendants,  the  mayor,  alder-  Pitt  Miodjw, 
isenyand  capital  bupgefie$  of  the  borough  of  Sudbury    had  been  Seeothercaufes^ 
owners  q£  Pitt  AteadcWy  in  the  faid  pari  Qi|  and  had  had  corn,   irimty    Term* 
grain,  hay,  barren  and  unprofitable  cattle,  and  other  titheable  7-    Will.    %.  ; 
matters  thereon  \  that  before  17^1,  they  had  beenufed  to  com-  ^^^J^^^  JnnT ' 
pound  with  the  impropriator  or  his  lelTec  for  the  tithes  yearly  xJ^jnity    ferm, 
arifing.  from  Fulling  Pitt  Meadow^  at  the  rate  of  four  (hillings  i).        Anne  1 
an  acre,  which  yearly  amounted  to  two  pounds,  eight  (hillings  j  Trinity  Trim, 
that  for  feveral  yean  previous  to  Michaelmas  ;  761,  and  up  to  that  ^'y^**'*  ^^^ 
time,  they  had  paid  Lillie  the  faid  compofition  of  two  pounds,  .  ^  ,^      * 
eight  (hillings,  yearly  ;  but  that  fince  that  time  they  had  re- 
fufed  to  pay  the  fame, or  to  permit  him  to  rake  the  tithes  in  ktnd^  , 
The  bill  therefore  prayed,  that  the  defendants  might  either  pay 
the  pUintifF  Lillie  the  faid  compofition  of  two  pounds,  eight 
(hillings  yearly  during,  the  time  aforefaid,   or  fet   forth   and 
difcover  the  particular  quantities  of  corn,  graia»  and  hay,  by  them 
mowed,  cut,  reaped,  or  taken  in  each  of  the  aforefaid  years  fince 
Michaelmas  1 761,  and  the  full  and  real  values  thereof  refpcdlively^ 
and  the  number  of  dry,  barren,  and  unprofitable  cattle,  agifted^ 
fed,  and  depaftured  on  the  faid  meadow  land  during  fuch  time^ 
and  the  value  of  the  agiftment  thhe  thereof,  and  all  other  tithe- 
able  matters  and  things  had  by  the  faid  defendants  of  and  from 
the  faid  meadow  during  the  time  aforefaid,  and  might  either  be 
decreed  to  pay  the  plaintiff  Lillie  all  and  fingular  the  arrears  of 
the  faid  compofition,  after  the  rate  of  four  (hillings  an  acre» 
or  come  to  a  fair  account  with  him   for  the  tithes    of  the 
feveral  matters  aforefaid,  and  pay  and  fatl&fy  him  the  full  value 
of  fuch  tithes  as.  ihonld  appear  to  be  due  upon  taking  the  (aid 
account* 

The  defendants  appeared,  but  refuted  to  put  in  their  anfwer  \  The  defcndantt 
whereupon  proce(^  of  contempt  was  iffued  againft  them  for  want  app«a»"»  *>"^  ""e- 
thcreof  5  and  by  an  order,  the  fixteenth  day  of  July  1778,  ["^'  'l^^'J^^i 
a  wit  of  fiqueftration  was  dircfted  to  be  ifiued,  under  the  fcal  of  prpcei;  of 
this  court,  to  fequefter  the  real  and  perfonal  eft  ate  of  the  de-  tcmpj. 
fcndants  until  they  had  fully  anfwered  their  faid  bill,  and  fatif- 
fied  their  contempt. 

Vol.  IV.  I  Two 
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UFCItB« 

T«t  Matoi 

or    -SVDBUlT, 

A  writ  of  fe- 
qne(JtntiQn  re- 
turned nuUa  fo- 


DECRKES  IN  TITHE  CAUSES 

Two  of  the  commiffioners  named  in  the  fcqueftration  rctumrf 
the  writ,  and  certified,  that  the  defendants  had  no  landi  or  tene- 
ments, goods  or  chattels,  which  they  could  fequeftcr,- 

On  the  twentieth  day  of  May  1779*  the  caufe  was  ordered  to 
be  fet  doMrn  in  the  paper  to  be  heard  upon  ihe  fequcftration  ^i 
the  return  thereof;  and  upon  hearing  counfel  for  theplaintiffi 
and  reading  the  record  of  the  bill  j  and  the  writ  of  fcqucftratioQ  » 
and  the  return  thereon  *, 

The  bill  taken      The  Court  ordered  the  bill  to  be  takep  at  confeffed  hj  the* 
as  eonfijfed,  and  fajj  defendants,  and  the    deputy  remembrancer  to  t^cc  an 
!d*  '^Th^'^^id  account  of  what  was  due  to  the  plaintiaT  LiUie  for  the  tithed  of 
accordingly.'^'    the  Fulling  Pitt  Meadow  during  the  time  demanded  by  the  bill 

(except  in  1774),  and  for  the  agiftmcnt  tithes  during  the  time 
aforefaid ;  and  that  the  faid  defendants  do  pay  the  plaintiflF 
Liltie  the  value  thereof,  or  account  with  him  for  the  arrears  of 
the  compofition,  after  the  rate  of  two  pounds,  eight  (hillings 
yearly,  in  lieu  of  fuch  tithes  ;  the  defendants  to  pay  the  plaintifli 
their  cofts. 


19.  G^o.  3. 


The  vicar  of 
JSig^lefwatUf  in 
BZ^ordJinrey  is 
not  entitled  to 
the  agiftmem 
tithes  of  barren 
cattle  fed  on  af- 
ter grafs»  parti, 
cularty  of  pod- 
horfes  fed  on 
aftrr*grafi  dur- 
ing the  time 
that  thay  were 
lame  and  unable 
Co  work* 


Gibson  againjl  CAMPBELti 

Bidfordjbirey  zd  July  1779. 

'TpHE  vicar  of  Blgglefwadey  in  the  county  of  Bedford^  which 
'*'  vicarage  was  a  peculiar  within  the  jurifdiftion  of  the  dean 
and  chapter  of  &a%nt  Mary  Lincoln^  and  was  endowed,  as  fuch, 
by  the  inquiiition  of  the  laid  dean  and  chapter  in  1277,  ft^ited^ 
that  there  was,  by  fuch  endowment,  among  other  things 
rcferving  all  manner  of  jurifdidlion  to  the  faid  prebendary  and 
portions  of  altarage,  the  following  particulars  referved  to  the 
prebendary  of  Bigglefivade t  to  wrr,  **  The  tithes  of  wool  and 
**  lambs,  together  with  the  tenth  money  ariling  by  that  name  ; 
'*  ALSO  the  principal  legacies  of  all  manner  of  parishioners 
«»  dying  \  also  the  tithes  of  merchants  coming  from  their 
"  traffic  f  ALL  the  reQdue  of  tlie  altarage,  by  whatfoever  name 
<<  it  is  reckoned,  \^'£  apply  and  appoint  to  the  portion  and 
*<  fupport  of  the  vicar  of  the  faid  place  and  his  minifters  there  ; 
**  ALSO  that  the  faid  prebendary  content  with  the  portions  of 
*'  altarage  above  exprefled,  which  are  referved  \o  him  by  aa 
^<  appointment,  liable  to  claim  nothing  at  all  beyond  them  from 
<'  the  profits  of  the  altar,  or  any  other  obventions  whatever,  but 
«  whatever  elfe  ihall  arife  which  ought  to  be  reckoned  in  the 
<^  altarage  or  leiTer  profits  of  the  (aid  prebend,  we  grant  and 
<<  appoint  entirely  to  the  ufes  and  difpofition  of  the  vicar  afore- 
'<  faid  }"  that  the  plaintiff,  by  virtue  of  his  faid  inilitution  and 
indufllon  into  the  faid  vicarage,  and  of  the  faid  endowment, 
had  become  entitled  to  all  fmall  tithes  or  leiTer  profits  of  the  faid 
prebendary,  except  what  was  fpecially  referved,  by  name  in 

fuch 
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fnch    endowment,    for    the    ufe    of    the    faid    prebendary  ;        Giisow 
that  the  defendant  TroU  had,  for  four  years  pad, been  the  occu pier    p  «^^wA 
of  a  meflfuage,   with  the  gardens   and   appurtenances,   called 
iif  Sun  In/iy  and  alfo  feveral  acres  of  arable,  meadow,  and  pafture  ' 

ground  therciui  slnd  had  reaped,  taken,  and  enjoyed  from  the 
laid  premifes  calves,  milk,  turnips,  roots,  herbs,  fruits,  peafe, 
beans,  and  other  garden  ftufF,  poultry,  eggs,  honey,  clover  feeds, 
and  grafs  feeds,  the  tithes  whereof  were  due  and  payable  to  the 
plaintiff*  ;  that  he  had  alfo  kept  and  depaftured  thereon  feveral 
oxen,  cows,  and  heifers,  and  alfo  horfes,  marcs,  and  geldings, 
which  were  not  ufed  in  hufbandry,  but  employed  as  pod  horfes, 
to  his  profit,  the  tithes  whereof  ought  to  have  been  rendered 
to  the  plaintiff;  that  he  had  alfo  fed  and  depaftured  on  his  faid 
lands  feveral  fheep  not  ufed  in  folding  of  lands,  and  afterwards 
fold  the  fame  again  before  flicaring,  whereby  an  agiftment  tithe 
thereof  became  payable  ;  that  the  plaintiff  had  applied  to  him  to 
account  with  him  for  the  faid  tithes,  which  he  had  refufedto  do  ; 
that  the  defendant  Campbell  pretended,  that  fhe  was  leffce  of 
the  fai J  prebendary  i  and  that,  by  virtue  of  a  leafe  and  the  faid 
endowment,  (he  was  entitled  to  all  tie  great  tithes  of  the  faid 
pariOi,    and    alfo    to    the    portions    of  the   altarage   fpecially 
rcferved  by  the  faid  endowment,  and  likewife  to  the  tithes  of 
clover  feed,   grafs  feed,  and   other    feeds,   and   alfo  turnips^ 
and  the    agiftment    of  great   and    fmall  cattle   fed  thereon ; 
that  the  former  Icffees  under  the  faid  prebendary  had  always  taken 
and  received   all  the    feveral  portions   of    the  altarage  laft- 
mentioned  ;  that  the  prebendaries  had  demifed  the  fame  to  her";   . 
and  that   ihe  had  demifed  the  fame  to  the   defendant  Trott  ; 
whereas  the  plaintiff  infifted,  that  for  thirty  years  pad  he  had 
received  the  tithes  of  all  barren  and  unprofitable  cattle.     The 
bill  therefore  prayed,  that  his  right  to  receive  the  tithes  demand- 
ed by  the  bill   might  be  eftablifhed ;  and  that  the  defendant 
Trott  might  be  decreed  to  account  for  all  the  tithes  and  tithe-* 
able  matters  which  had  arifen,  grown,  renewed,  or   happened 
on  the  lands  in  his  occupation  in  the  faid  parifh  of  Bigglepwade 
fince  the    firft   of  January  1 772,    and   make    the  plaintiff   a 
rcafonablc  fatisfadlion  for  the  fingle  value  thereof. 

The  defendant  Trott  admitted,  that  the  plaintiff  was  duly  infti- 
tuted  into  the  faid  vicarage  ;  that  he  dill  continued  vicar  there  ; 
that  the  vicarage  was  a  peculiar,  and  within  the  jurifdiflion  of 
the  dean  and  chapter  of  the  cathedral  church  of  Sau:t  Mcrj 
Lincoln  g  that  it  was  endowed,  as  fuch,  by  the  inquidtion  of  tlie 
faid  dean,  &c.  ;  and  that  fuch  endowment  was  to  the  effect  as 
dated  in  the  bill ;  that  the  plaintiff  was,  by  fuch  inditution, 
indu^ion,  and  endowment,  well  entitled  to  2^  the  fmall  tithes  of 
the  prebend  of  Bigglefwade^  except  what  was  fpecially  refer ved 
by  fuch  endowment  for  the  ufe  of  the  prebendary  ; 
that  he,  the  defendant,  had,  ever  fince -^ri/ 17 70^  occupied 

la  thi 
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Gibson       /^^  j^^  j„„^  ^j^h  the  gardens  and  appurtepanccs  tlxcrcnntd 
.   Qj^j^fJ^,,      belonging,  and  alfp  a  farm   within   the  faid  parifh  ;  and  he 

fet  forth  an  account  of  the  titheable  matters  and  things  he  had 
grown  thereon,  and  the  value  of  the  tithes  thereof  ;  and  fubmitted 
to  the  Courtf  that  no  tithe  agiftment  was  due  to  tl\e  plamtiflT 
in  refpeft  of  the  after-grafs  produced  on  his  farm  after  fuch 
grafs  had  been  fairly  mowed,  nor  for  or  in  refpefl  of  any  beads 
fed  thereon,  foch  tithes  not  being  due  of  common  right,  and 
there  not  being  any  cuftom  exifting  within  the  faid  parifh  for 
the  payment  of  any  agiftment  tithe  on  fuch  after-grafs.  He 
admitted,  that  fince  he  had  occupied  the  Sun  Inn  he  had  kept, 
one  year  with  another,  between  fixty  and  feventy  mares  and 
geldings,  which  had  been  chiefly  ufed  as  poft-horfes  ;  and  (aid, 
that  fome  of  them  had  been  occafionally  employed  inhufbandry  ^ 
but  he  denied  that  fuch  mares  and  geldings  had,  for  the 
greater  part  of  the  faid  time,  been  kept  and  depaftured  on  his 
meadow  and  padure  ground,  but  on  the  contrary  had  been  kept 
in  the  ftable :  and  he  infifted,  that  his  faid  poft-horfes  were 
not  agifted  on  his  farm,  except  during  the  time  they  were  ufed 
in  hufbandry,  or  when  they  were  lame,  or  were  by  ficknefs  or 
accident  unable  to  go  as  pofl-horfes.  He  alfo  in/ifted,  that  no 
agiftment  tithe  was  d^ie  in  refpeA  of  his  horfes  depaftured 
merely  with  after-grafs  j  and  fubmitted,  that  if  it  fhould  appear 
that  there  was  fuch  a  cuftom  in  the  parifti,yet  that  no  agiftment 
tithe  was  due  in  refpe^  to  fuch  of  his  horfes  as  had  been  turned 
out  to  grafs  whilft  employed  in  hufbandry^  or  whilft  they  were 
lame  and  unfit  for  fervice,  and  therefore  unprofitable.  He 
admitted,  that  he  was  under-lefiee  of  the  prebend  of 
)SiggUfwadey  and  of  all  the  great  tithes  of  the  parifti,  and 
alio  of  the  portion  of  altarage  fpeciaily  referved  to  the  pre- 
bendary by  the  endowment }  and  that  as  fuch,  apprehending 
himfelf  entitled  to  the  tithes  of  clover  feed  and  agiftment  <h 
all  great  and  fmall  cattle  depaftured  '  in  the  parifli,  he 
had  inftituted  a  fuit  in  this  court  for  the  recovery  of  fuch 
laft-memioned  tithes,  but  as  the  court  had  deterroinedy 
on  the  hearing  of  the  caufe,  that  the  tithes  of  the  faid  clover 
feed  and  agiftment  were,  by  virtue  of  the  faid  endowment, 
due  to  the  plaintiff,  he  ftiould  not  for  the  future  fet  up  any 
claim  thereto  {a)^  He  faid,  that  upon  entering  upon  his  faid 
farm  he  was  informed,  that  the  plaint iflf  did  not  receive  fmall 
tithes  in  kind,  but  an  annual  fum  or  com pofition  in  lieu  thereof, on 
or  about  Eajier  Monday  in  every  year,  of  one  pound,  one  ftiilling, 
or  one  pound,  eleven  ftiillings,  and  fixpence,  which  he  had  paid, 
and  tendered  the  fame  for  1773,  which  the  plaintifiThad  refuted. 
He  further  faid«  that  the  plaintiff  did  not  afterwards  apply  to 
him  for  any  fmall  tithes  in  kind,  or  any  fum  of  money  in  lies 
thereofi  or  give  him  any  notice  that  he  intendedl  to  difcontinue 


(«)  i|cc  Trott  V.  Radd|  ante,  p»ge  zt. 


receiving 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD. 

reccivtn^  wof  campofltioa  money}  ai  he  had  before  done; 
and  that  he  was  willing  to  make  the  plaintiff  any  fatisfaflion 
he  fliould  think  reafonable  for  and  in  refpcA  of  thefmall 
tithes  which  had  accmed  due  fince  the  time  he  had  fo  paid 
his  cotopofition. 

The  defendant  dm/^^// admitted,  that  (he  claimed  tobeIeflce» 
under  the  prebendary  of  JBigglt/wade,  of  ail  the  premifes  com-^ 
prifed  ia  and  demifed  by  an  indenture  of  demife  dated  the  twen- 
tieth of  May  1747  9  and.  that,  by  virtue  of  fuch  leafe,  the  faid 
defendant^  or  her  undertenants  or  ailigns^  were  well  entitled  to 
all  the  great  tithes  arlfing  within  the  faid  parifh  and  titheablc 
places  thereof,  and  alfo  the  portions  of  altarage  fpectally  referved 
by  and  excepted  out  of  the  faid  endowment.  She  faid,  that 
u.Ims  been  lately  determined  In  this  court,  on  a  fait  inftituted  by 
the  defendant  Tfvtt  againft  RmJd  and  the  plaintiff,  that  the 
tithes  of  clover  feed,  grafs  and  other  feeds,  and  alfo  of  agiftment 
of  great  and  fmall  cattle,  belonged,  by  virtue  of  the  faid  endow- 
ment, to  the  vicar  of  the  faid  parifh  of  BiggUfwade  for  the  time 
being  ;  and  that  therefore  ihe  did  not  fct  up  any  claim  .to  any  of 
the  laid  tithes. 

To  which  anfwers  the  plaintiff  replied  \  and  the  defendant 
rejoined  ;  and  witneiles  were  examined  on  the  b^alf  of  the 
plaintiff  and  the  defendant  Troii  only  ;  and  upon  heau'ing  counfel 
for  all  parties  ;  and  on  full  debate  ) 

The  Court  ordered  the  bill,  £0  far  as  it  fought  a  fattsfii^tioa 
from  the  defendant  Trott  for  the  tithes  of  agiftment  on  after- 
grafs,  to  be  difmiffed,  • 

The  parties  referred  all  other  matters  indifpute  between  them 
to  arbitration. 


"7 


GlBff'lf 

Sfrmnft 

CAMr^SK. 


Franklym  againjl  Micklem. 

B^rhjhire^  idjuiy  I779« 

THE  bill  ftated,  that  R.  Gayery  being  feifed  in  fee  of  the 
pcftory  of  Hurley^  in  the  county  of  Berlsy  by  indenture 
dated  the  twenty- third  of  May  1758,  demifed  to  the  plaintiff, 
amongft  other  things,  all  the  tithes  of  the  faid  re&ory  arifing 
ID  or  about  the  lands  and  woods  thereby  demifed,  or  in  any  part 
thereof ;  and  alfo  the  tithes  of  two  parcels  of  meadow  land  in 
Bar'ijb  Mead :  and  alfo  all  the  tithes  of  corn  and  hay  arlfing 
in  the  townihip,  fields,  or  parifh  of  Hurley^  except  as  in  the  faid 
bill  is  excepted,  to  hold  for  thirty-one  years,  at  the  yearly  rent 
of  two  hundred  and  fixty-eight  pounds;  that  the  plaintiff, 
by  virtue  of  the  faid  demife,  had  entered  on  the  premifes,  and 
had  ever  flnce  received  the  greater  part  of  the  tithes  \  that  the 
defendants  had,  for  feveral  years  pafV,  occupied  landj  the  corz^ 

I  3  grafs. 


TllM.     TlBll, 

19,  Oso*  3* 
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FjiANKLYM     grafs,  and  hay  tithes  qf  which  were  comprifed  in  the  fiud  leafCf 
agauift        g^i) J  ought  to  have  been  paid  to  the  plaintiff,  as  leflee  of  the 

' rcftoryj  but  that  the  defendant  Smith  the  vicar  had  claimed 

and  receive4  the  f^ppe  as  vicar«  under  a  pretence,  that  by 
fome  endowment  or  prefcription  he  was  entitled  to  the  tithes  of 
corn,  grain,  and  hay,  in  fome  parts  of  the  parilh,  and  to  (he  tithes 
of  all  clover  hay  and  fown  grafs  throughout  the  parifli ;  the 
contrary  of  which  the  plaintiff  charged  to  be  true  )  and  prayed, 
that  Smith  might  fct  forth  the  title  by  which  he  claimed  the  faid 
tithes  ;  and  that  the  other  defendants  might  fet  forth  a  parti- 
cular thereof,  and  accomit  with  the  plaintiff  for  the  fame. 

*  '  #  ' 

The  defendant  Mickiem  and  others  admitted,  that  they  had 
paid  the  vicar  the  tithes  of  corn,  graii),  and  hay  ;  and  faid, 
that  it  appeared  by  feveral  terriers  and  other  writings,  that  he 
was  entitled  thereto  in  feveral  parts  of  the  parjfli. 

The  vicar  infifted,  that  he  was  entitled,  by  prefcription,  to  the 
tithes  of  corn  and  grain  yearly  arifing  in  thofe  parts  of  the 
parifh  which  were  called  Gardenage  Landsy  as  defcribed  in  a 
'terrier  of  the  vicarage,  dated  the  twcnty-ninth  of  November 
1704,  and,  except  in  fome  privileged  grounds  in  Hurley  Toivn 
.  Tithing,;  to  the  (itbc  hay,  and  all  fmall  tithes  in  the  whole  of 
jhe  parifh. 

•  The  Court,  on  reading  a  leafe  from  2?.  Gayer  to  the  plaintiff, 
dated  the  twenty-third  of  Afay  1758  ;  a  terrier  of  the  parilhof 

^Hurley f  figned  He/try  Lovelact^  vicar,  and  with  the  marks  of  two 
churchwardens^  dated  the  twenty-fifth  of  December  1688; 
another  terrier,  dated  the  twenty-ninth  of  November  1704; 
another,  dated  1635,  figned  by  the  faid  vicar  and  two 
churchwardens;  another,  without  date,  called  ^*a  PahiruJar  f 
the  feveral  proofs  in  the  caufe  i  and  on  full  debate  of  the  matters 
dircfted  an  iffue  to  try. 

First,  **  Whether  the  vicar  was  endowed  of  the  tithes  of 
•«  corn  and  grain  arifing  on  Gardenage  Lends,  t^^t  is  to  fay,  one 
«*  acre  in  the  occupation  of  the  defendant  Af/Vi/«w,  two  acres  in 
>«  the  occupation  of  the  defendant  JV^ebby  ihict  i^oods  in  the 
<'  occupation  of  the  defendant  Bcfiery  and  one  half  acre  in 
f*  the  occupation  of  the  defendant  Leaver" 

Secondly,  «  Whether  he  was  endowed  of  the  tithes  of 
«*  hay  arifing  on  the  lands  in  the  occupation  of  the  faid  de- 
•«  feridahts/' 

The  defendant  Smith  to  be  plaintiff  at  law  ;  to  be  tried  by  a 
fpecial  jury ;  the  judge  to  indoric  any  fpecial  matter ;  and  farther 
directions  to  be  referved  till  after  trial. 

The  iffues  were  accordingly  tried  ;  when  a  vcrdift  was  given 
for  the  vicar  on  the  firft  iffue,  and  againft  the  occupiers  on  the 
fecond  iffu^i  '  •  '        -    -      . 


J 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  "i| 

The  Court,  on  the  twenty-fcventh  of  jtprit  1780,  accorcT-  FiaI^klym 
jBgly  ordered  the  bill  to  be  difmiflcd  as  to  the  plaintiff's  claim  ^^^^u. 
on  the  occupiers  for  tithe  on  the  Gardenage  Lands ;  and  the 
deputy  remimWanccr  to  take  an  account  of  the  tithe  hay  arifing 
on  the  other  lands  in  the  defendants  the  occupiers  refpeftive 
occupations  in  the  faid  parifh  for  the  fpace  of  five  years  before 
the  filing  of  the  bill ;  each  of  the  faid  parties  to  abide  by  hU 
oira  cofts. 

The  Court  Fjjll. 

Evans  againfi  Gr££n.  '^''"cio"*'* 

MiddkfeXf  'id  July  1779. 

THE  bill  ftated,  that  the  vicar  of  Fulham^  in  the  county  of  The    vlw  of 
AtiddUfex,  vras  entitled  to  the  fmall  tithes  of  the  parifli  ;  ^/^"^{^^^ 
that  by  indenture  of  leafe,  dated  the  tenth  of  OBober  1776,  G.  ,0  tj]|e*"Xs  of 
Jfpfon^  the   then  vicar,  demifed  to  the  plaintiffs  Evans  and  the   hamlec  of 
Shaddock  all  the  fmall  tithes  ariiing  therein,  and  in  the  hamlet  of  Hammerjmtb, 
Jiammer/mith,  from  the  twQntj''nini}i  of  Septemher  prectdiagi  for  see other caufes, 
three  years  ;  that  they,  by  virtue  thereof,  being  poffefled  of  the  Eaiter    Term, 
faid  tithes,  did,  by  agreement  dated  the  fourteenth  of  ORoher  "•  .^■''-    *• » 
1776,  agree,  that  T.  Groves,  fince  deceafed,  fhould  hold  the  J"^nw  •  Hi! 
tithes  arifing  upon  feveral  pieces  of  garden  ground,  containing  j^Vy  Term.   4. 
eleven  acres  and  a  half,  then  in  the  occupation  of  the  defendant,  Anne ;    Mich, 
for  one  year  from  the  twenty-ninth  of  September  preceding  5  Term,  6.  Geo. 
that  by  virtue  of  the  faid  agreement,  Thomas  Groves  became  ^ »  *"**  ^GtL 
entitled  to  receive  the  faid  tithes  arifing  thereon  ;  that  the  ,  *""*  *^' 
defendant,  during  one  year  afterwards,  held  the  faid  garden 
ground,  and  had  thereon,  during  that   ti\ne,  plants,  fhrubs, 
roots,   herbs,  fruits,  flowers,  apples,  pears,  plumbs,  cherries, 
peaches,  apricots,  goofeberries,  currants,  rafpberries,  ftrawberries, 
peafe,  beans,  pulfe,  potatoes,  turnips,  cabbages,  favoys,  brocoli, 
lettice,  onions,  parfley,  melons,  cucumbers,  afparagus,  and  other 
garden  fluff;. the  tithes  of  all  which,  had  they  been  duly  paid 
to  him,  would  have  been  worth  twenty  pounds  ;    that   7*, 
Groves  died  inteftate  ;  and   that  foon  afterwards,  the  plaintiff 
Anne  Groves^  his  widow,  adminiftered.  The  bill  therefore  prayed 
an  account  and  payment. 

The  defendant  admitted,  that  the  vicar  was  entitled  to  the 
fmall  tithes  ;  that  Evans  and  Shaddock  were,  from  the  month  of 
OHober  I776,farmefs  thereof  under  G.y^«  ;  that  they,  about 
the  time  in  the  bill  mentioned,  had  agreed,  that  7*.  Groves^ 
deceafed,  fhould  hold  the  fmall  tithes  arifing  from  the  faid 
garden  ground  ;  that  from  the  twenty-ninth  of  September  \^^^% 
and  ever  fiQce,  he,  the  defendant,  had  occupied  the  fame^ 
and  had  had  thereon  the  matters  mentioned  in  tho  bill; 
that  four  acres  thereof  bad  been  pfed  either  for  grafs  or  for 

•  I  4  growing^ 
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EvA9«t  growing  beans  -and  pcafe,  the  tithes  of  which  he  bad  paid  to  the 
^ainfk  impropriator  olF  the  parifli  ;  and  he  faid,  that  for  fourteca 
*  years  before  Muhaelmas  1777»  he  had  paid  no  more  than  thirtj 
ihtUings  c^-year  as  a  compojition  for  the  fmall  tithes  of  the  faid 
garden  ground,  and  that  he  had  paid  the  fame  for  one  year  to 
the  plaintiff  Evam  ;  but  that  after  the  twenty^nlnth  of  &^ 
f ember  17761  he  had  refufcd  to  accept  the  (ame  ;  and  that 
he,  the  defendant,  nt)t  being  able  to  fettle  any  compofition  with 
them,  was  refolved,  that  they  Ihould  take  theii*  tithes  in  kind; 
that  accordingly,  about  the  twenty-ninth  of  Septembir  1776,  he 
caufed  a  notice  in  writing  to  be  delivered  to  them  fignifying  fuch 
his  refolution  ;  and  that  he  fet  out  a  full  tenth  part  of  all  the 
titheable  matters  and  things  which  had  arifen  on  his  faid  garden 
ground  ;  which  tithes  the  faid  T.  Groves  took  during  his  li^ 
and  his  wife  after  his  death,  as  long  as  they  thought  proper. 

The  plaintiff  replied  \  the  defendants  rcjotfned  ;  and  witneffci 
Were  examined  on  both  fides;  and  upon  hearing  counfel  on 
botli  fides ;  and  reading  the  proofs  \  and  on  debate  of  th^ 
matter ; 

The  Court  ordered  the  bill  to  be  retained  for  a  year,  but 
witho.ut  prejudice  tp  any  demand  the  plaintiffs  might  have  in 
future  againil  the  defendant  for  an  account  of  the  titties  19 
queflion  ^  and  that  in  the  mean  time  the  faid  plaintiffs  be  at 
liberty  to  bring  their  a£lion  againd  the  defendant  ypon  the 
iVatute,  for  not  letting  out  his  tithes  according  to  law. 

The  like  proce^ings  were  had  in  the  cafe  of  Evans  v.  WU^ 
more^  the  under  leflee,  indead  of  Artne  Grcves,  for  the  tithes 
of  the  year  1777. 

The  faid  jintie  Groves  and  WilUam  tTilmqfi  accordingly 
"brought  their  a£lion  on  the  plea  fide  of  this  court  againft  t|&p 
defendant  on  the  ftatute. 

And  the  caufescame  on  to  be  tried  before  the  }x)ii^CHXSf 
^ARON  Skynneh  i  when  all  matters  in  difi'erencc  were,  by 
confent,  referred  (k)  the  award  of  ASch^  I^fp^y  ^fy^^% 
who  was  alfo  to  fettle  what  ftiould  be  paid  in  future  by  ^h<; 
defendant  as  a  compoftiion  for  the  faid  tithes  y  aiid  on  tlife  tftSfth 
day  oi  September  1780,  the  faid  JIf.  Impty  made  his  award  i^ 
favour  of  the  defendant,  with  cofts  of  fuit ;  and  certified,  tha( 
he  had  fettled  that  the  fum  of  three  pounds,  eleven  (billings, 
was  a  fair  and  adequate  coinpofirion  to  be  .paid  by  the  4cfendani 
for  tfie  faid  tithes^ 


li4C6AB« 
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HacgaUd  againj  Hallows.  ^^ITbiT* 

H^rtfird/bur,  15/A  November  1779. 

THE  rcftor  of  Bennington,  in  the  county  of  Hertford,  dawned  The  reaor  oT 
an  tithes,  both  «rcat  and  fmall,  which  had  arifen  therein  23£,^  "* 
fincc  1775  on  P^itf  and  Brook  Fuld^nA  other  common  fields,  cbkm  the  tithes 
and  particularly  the  tithes  of  {heep> lambs,  oxen^  and  other  barren  of  the  agiftmenc 
znA  unprofitable  cattle,  fows,  geefe,  ducks,  hens,  pigs,  eggs,  ^  <J»«P  «d 
and  the  tithe  of  all  corn  and  grain  which  had  arifen  on  the  ^^^  *^ 
Ibai  Lands  rf  the  defendant's  lands,  charging,  that  the  dc-  t^e  Head  landM 
fendatit  had  nfofed  to  permit  him  to  take  tithe  of  the  lambs  of  the  com. 
which  had  been  dropped  on  his  faid  farm,  unlefc  he  .would  pay  mon  fidds ; 
fcr  the  keeping  thereof  from  the  time  they  were  a  month  ^^jj'^^ 
old,  and  that  the  time  for  the  tithing  of  lambs  was  not  until  they  ^jtJiout  their 
were  capable  of  living  without  the  dam,  which  was  not  until  they  dam«,  and  free 
were  four  or  five  months  old,  and  that  in  the  mean  time,  no  pay-  ©f  any  expence 
jnent  or  aUowancc  whatfocver  was  to  be  made  for  the  keeping  "^^^^^J^ 
thereof;  and  claiming  atenthpart  of  the  whole  value  of  each  litter  ^^^  ^^^^^  ^^^ 
of  pigs, be  the  number  more  or  lefs  than  ten  at  thetime  of  weaning  every  Utter  of 
them  ;  and  of  all  eggs  whether  confumed  in  the  defend-  pig»,though  un- 
;«it*$   fwnily  or  fold  in  the  market,  or  otherwifc  difpofcd  ^^^  ^^^^  ^ 

of*  of  all  eggs,  as  well  eaten  as  Ibid. 

« 

The  defendant  faid,  that  about  the  month  of  September  1774  The  defendant 
he    came  to  refide   in  the  faid   pnrifh  on   Samburrfs  Farm  s  ^y*»    *****   "* 
that  with  the  confent  of  the  plaintiff,  he  had  paid  him  a  compo-  tie  tor'the'^m 
fition  in  lieu  of  all  tithes,  dues,  and  duties,  to  the  twenty-ninth  reaped  from  $h$ 
of  September  1775,  when  the  fame  ended  ;  that  from  that  time  Hc^^  Landt  of 
he  had  paid  him  all  fuch  tithes  as  he  apprehended  were  juftly  J?*^    common 
due  to  him  ;  that  great  part  of  the  arable  lands  belonging  to  him  ^^  '  ^ 
were  fituated  in  divers  common  fields,  called^Sr^  field ^  Pophill 
Fields  isfc.  ;  that  he  had  growing  thereon  (except  fuch  part  a« 
laid  fallow)  wheat,  barley,  oats,  peafe,  and  beans,  in  each  year, 
^nce  the  twenty-ninth  of  September  1775,  ^"^  ^^  P^'*^  '^^ 
plaintiflf  his  tithes  thereof,  excepting  only  the  tithes  of  the  com 
which  he  had  reaped  from  the  Head  Lands  in  the  year  1778;  and 
he  contended,  that  no  tithes  were  due  for  the  fame.  He  alfo  faid,  that  be  offered 
that  he  had  yearly  depaftured  on  the  faid  farm  feveral  (heep,  and  ^op^y  ^^  <^^ 
had  paid  to  the  plaintiff  the  tithe  of  wool,  and  all  tithes  due  to  J'ftir^h"* ''r^ 
him  in  refpedt  thereof ;  that  he  had  not,  until  1778,  any  lambs  yeaned  •    ^* 
yeaned  or  dropped,when  hehad  eleven  lambs  dropped,oneof  which 
died ;  and  that  he  had  offered  to  deliver  him  one  Iamb  as  tithe 
thereof  fome  time  aher  the  fame  was  yeaned,  which  he  refiifed 
to  accept ;  that  for  two  years  he  l^t  fome  of  his  land  to  tenants,  that  he  let  hl| 
who  had  grown  turnips  thereon,  and  fed  fliecp  thereon  tiU  the  '^'^  «•  tenant , 
£iid  turnips  were  eaten  off ;  and  he  conceived,  that  they  (hould  ^fj?  ^°^^,  *^ 
|uT9  paid  the  tithceof  the  faid  turnips  to  the  plaintiff.    He  alfo  "^  eatt?emT^ 

y(\^  Qiecp  I  and  ttiat  cl|e  ^crfints  (boold  pay  the  tithes  thei^cf } 

faid, 
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Raccaib      faid,  that  he  had  not  fed  and  depaftured  on  his  faid  lands  any 

agaitift        cattle  or  iheep  for  hire^  from  which  be  had  recdved  any  profit. 

tiwt  he'had  of-  ^^  admitted,  that  he  had  had  axonliderable  quantity  of  pigs  ; 

^rcd  ilic  tiihe  sind  faid,  that  he  was  ready  to  pay  the  plaintiff  his  due  for  the 

l>i&  fame. 

The  caufe  heard  By  an  order  dated  the  twenty-third  day  of  June  laft,  it  was 
•tt  the  bUi  and  ordered,  that  the  plaintiff  (hould  be  at  liberty  to  fet  this  caufe 
jblwcik  dpwn  to  be  heard  on  the  bill  and  anfwcr  j  and  upon  hearing 

counfcl  on  both  fides  ; 

TFke  tithes  of  The  Court  ordered  the  deputy  remembrancer  to  take  an 
Ik*  corn  on  tU  account  of  what  was  due  for  the  tithes  of  corn  and  grain  on  all 
^"i^^f'stL  ite  Head  Lands,  and  for  the  tithes  of  iheep,  wool,  lambs, 
the  tuhcs  of  turnips,  pigs,  eggs,  and  agiilment  tithe  for  the  leveral  years  as 
ii»Mbs»  turnips,  demanded  by  the  bill,  with  cofts^ 


biiaitTbim  Tgg    Dean 

«o.  Gfto.  3. 


Tbe  dean  and 
diipter  of  J^i/f. 
"fm  cUim  all 
tirhet,  excepf 
Ibe  rithca  cf 
cnm,lMy,woolf 
|>mb*'«  and  all 
•r  Ucr  proArs  ap- 
^itamrngtothe 
•.fljK((^  church 
•I  *.  tyjlifred, 
aaUing  m  ihc 
chapelryotPa/< 
^^Ptt^candthc 
tuvrritk.p  of  Di- 
mt  turn  Be^trlj 

Sccolitcrcaufct, 

Idich.  Term, 
^  Car.  2  I 
Trinity  Term, 
iCarc;  Hi. 
lary  T\rni,  16. 
i'w.  a.  ;  Eif.er 
1e*rr,  18  Cht, 
3  ;  kiid  Hir.ry 
Ttrun,  29.  Gvo. 


AND     Chapter    of    Ripfon     again/l 

Parker. 

Torhjbire^  llth  February  1780, 

'TpHE  bill  ftatcd,  that  the  plaintiffs  were  entitled  to  all  iffues, 
^  fums  of  money,  profits,  and  hereditaments  whatfoever, 
thentofore  called  or  known  by  the  name  of  CamrnuniUa^  to  the 
late  collegiate  church  of  Saint  Willfred^  of  Rifpon,  and  alfo  all 
thofe  fums  of  nM)ney,  and  profits,  emoluments,  and  heredita^* 
ments,  commonly  called  the  coimnunicant  money  or  slividend 
money,  free  rents,  tithes  of  mills,  altarages,  fines,  and  lentin 
tithes,  in  Rippop,  in  the  feveral  towns  and  fields  of  Rippon,  in 
Pauley  Bridge,  in  Grantley^  or  elfewhere,  oblations,  mortuaries, 
churchings,  marriages,  oblations  of  communicants,  oblations  of 
the  pixes,  the  principal  feaOs,  ploughpence,  Eajier  offerings, 
tithes  of  woods  and  underwoods,  divers  other  hereditaments  and 
profits,  and  all  other  things  and  particulars  whatfoever  thento- 
fore called  by  the  name  of  the  communities,  or  accounted  for 
under  that  name,  of  which  James  the  Firft  had  been  feifed  in 
right  of  bi^  crown,  as  parcel  of  his  duchy  ofLancaJler,  or  as  parcel 
of  the  po^e/Iipns  of  the  difiblved  collegiate  church  of  ^nt 
Willjred  of  ^ippon  ;  that  the  faid  tithes,  profits,  and  heredita- 
ments, confif^ed,  among  other  things,  of  all  manner  of  tithes 
(except  the  tithtfs  of  corn,  hay,  wool,  and  lambs),  and  of  all 
oblations,  obventions,  and  offerings,  arifing  in  the  parifli  of 
Rippon^  and  particularly  in  the  chapelry  of  Pateley  Bridge  \  that 
they  were  in  the  year  1 770,  and  ever  fince  had  been,  alfo  entitled 
to  all  tithes  (except  as  aforefaid),  oblations,  &c.  arifing  in  the 
townOiip  of  Dacre  cum  Buerley^  otherwife  Bewerley,  in  the  faid 
chapelry  of  Paieiey  Bridge;  that  the  defendant  Parker  and  others^ 
in  the  rear  1770,  occupied  farms,  and  refided  in  the  faid  town« 
(hip,  and  had  in  each  year  depaflurc4  therein  barren  and  unpro- 
'    '    '    '       '  fitabl^ 
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.Stable  cattle  of  their  own  and  other  perfons  ;  that  theyalfo  had  ThkDxamaiib 
had  foals,x:alves»and  pigs,  broiight  forth  therein  ;  that  they  alfo    CaAmi  or 
had  milk,  honey,  garxien  ihiff,  eggs,  and  other  titheable  matters 
yielding  fmall  tithes ;  that  they  alfo  had  divers  perfons  refiding 
in  their  refpeflive  families  in  every  ye;ar  of  the  age  of  iixteen 
years}  that  they  had  not  fet  out  any  of  the  tithes  thereof,  or 
paid  thefeyeral  oblations  and  ofFerings  fo  due,  but  had  abfo- 
lutely  refufed  fo  to  do.   The  bill  then  charged,  that  the  chapelry 
of  Pauley  Bridge  was  within   the   parifli   of  Rippon  ;    that  it 
confifted  of  the  four  townfhips  of  High  Bijhop  Side^  Low  Bj/bep 
Side,  DacreSy  and  Bnperlfy  ;  that  the  inhabitants  of  the  faid 
hamlets  reforted  to  the  chapel  at  Pateley  Bridge^  which  was. 
parochial  %   that  they  there  attended  divine  feryice,  received  the 
i'acrament,  buried  their  dead,  were  baptifed  and  married  ;  that 
the  inhabitants  of  each  of  the  four  hamlets  named  a  church-* 
warden  at  the  vifitation  oithe  Arcbbi/bop  of  Tori  held  for  the  (aid 
pariQi  of  R^pon  ;  that  all  the  four  churchwardens  for  the  faid 
chapelry  aAed  as  fuch  ;  that  the  inhabitants  of  the  faidfour 
hamlets  paid  annual  or  other  •  parochial  rates   or  afieffinents 
towards  the  repairs  and  maintenance  of  the  chapel,  and  of  thq 
curate  thereof ;  and  that  they  had,  until  lately,  conftantly  paid 
all  the  fm^U  tithes  (except  wool  and  lamb),  Eajfer  offerings, 
mortuaries,  and  other  profits,  to  the  plaintift  s  colleAors.    The 
bill  then  further  charged,  that  the  defendants  Graham^  Danby^ 
and  MafiermaUy  were  entitled  to  the  tithes  of  corn,  hay,  wool, 
and  Iambs  only,  and  not  to  any  other  fpecies  of  tithes  whatfo- 
ever  in  the  faid  townlbips  and  places,  or  either  of  them,  or  to 
any  offerings,  obHuions,  or  obvenrions  whatfoever  ;    that  all 
tithes  (except  as  afbcefaid),  and  all  offerings,  oblations,  and  otv 
ventions  whatfoever,  within  the  faid  hamletS|town{hip,or  places, 
had  always  been  anfwered  and  accounted  for  feparately  and 
dlilinAly  from  the  reft  of  the  poffeflions  of  the  church  of  Saint 
WiUfired^  tmder  the  title  pf  communities  \    and  that   the  faid 
plaintiffs  were  entitled  thereto  ;  that  although  the  defendants 
praiam   and   pthers,    aqd  thofe  under   whom  they  claimed, 
had  conftantly  receiyed  the  tithes  of  corn,  hay,  wool,  and  lambs, 
within  the  faid  townlhips,  particularly  from  the  lands  occupied 
by  t|ie  defendant  ^iiribr  and  others,  yet  they  had  never  received 
any  pther  tithes,  or  any  obventions  or  offerings,  but  the  fame 
had  been  conftantly  paid  to  the  plaintiffs  or  theu:  collectors ; 
that  although  the  defendant  Graham  and  others  had  fet  up 
fome  title  thereto  under  &V  John  Irfgiety,  yet  upon  infpe£):ing 
his  title  deeds  and  leafes,  in  which  the  laid  eftates  were  menr 
tioned  to  be  within  the  faid  parifli  and  chapelry,  or  one  of 
them,  he  relinquiflie4  his  faid  claim,  s^nd  the  faid  plaintiffs  had 
till  lately  quietly  received  the  tithes.  Th^  biU  therefore  prayed, 
;hat  Sir  A  Graham,  W.  Danby,  and  W.  M^enmn^  might  fet 
forth  what  claim  they  had  to  any  of  the  faid  fmall  tithes,  obla- 
tionS|  offerings^  and  obventions^  due  from  the  other  defendants, 

or 
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Y»*DrAT»AVD  «•  any  of  them  ;  and  that  tfcc  occnpirrs  might  acc6tint  for 
Cn AFTER  OP    their  tithes,  oblations,  and  ofifermg«  for  fix  years  ^ft,  and 
'^'^LT       pay  the  fatd  plamlifis  what  fliould  appear  due  to  them  on  fuch 
r2««.      account. 


Tilt  defendants 
^ny,  tliat  the 
4.att  aod  cbap* 
icr  of  ktpfon  HI  e 
«ntit!ed  to  any 
finall  cithcsoro- 
thcr  vicjrial 
dues  arifmie  ta 
•he  townihip  of 

«nd  ftate^    tliat 

itiw  tOAnihrp  IS 

that  the  tithes 
glkrecf  c«>nrc. 
gently  belong 
tt>  the  ciown  of 
k»  grantees  j 

thai  the  lands  of 
the  tvwn£hip  of 
JDacre  cumBucr 
I J  were  parcel 
9/thepoflcfficns 
c^  the  alkty  of 
Tcuntttitis  ante, 
rior  to  (he  couuil 
^  Laittan  \ 
tliu  the  monks 
tA  the  abbey 
-were  of  the 
Cijhrttan  erder, 
and  exemfrtcd 
irom  the  pay- 
ment of  tithes  J 

that  the  abbry 
was  (!i0l)]ved  by 
Mtnry  the  Eighth, 

pRd  continued 
jrce  and  di  - 
f:iiirged  of  tithes 
by  the  lUtuie 
^i.  Hen.  2. 


lint  that  if  the 

knds  in  the  fa.d 
CDwnthip  were 
fX)i  10  Qifchargcd 


The  defendants,  the  occujMerSi  deniedi  that  the  plalntlSs 
were  in  the  year  1771,  or  at  any  time  iince,  entitled  to  any  of 
the  fpaU  tithes,  oblations,  obventions.  of  Eafhr  oflTcrmp, 
arifing  in  the  townfhip  of  Dacvt  cum  Bueriey.  They  admitted|  tha(t 
they  refidod  and  occupied  lands  therein  ;  that  they  had  m  dit 
faid  years  depai>ured  thereon  barren  and  unprofitable  cattle ; 
that  they  had  aifo  had  foals,  calves,  pigs,  milk,  honey,  garden 
fttifF,  eggs,  and  other  tithcable  matters  yielding  fmall  thb^  and 
perfons  in  their  families  at  the  age  of  fixteen  years  ;  and  that 
•they  had  not  fct  oat  any  of  the  tithes,  or  made  any  fatisfaAion 
for  the  fame  5  for  that  the  townihip  of  Dacrt  cum  Btarlij 
had  been  immcmorially  a  firefly  parcel  of  the  deiuefnes  of 
the  crown  of  England^  and  wasextra-parochial ;  thirt  all  the  tithes 
•of  places  extra  parochial  belonged  to  the  crown  or  its  grantees  ; 
that  the  abbey  of  Fountains  had  been  founded  by  Thnrflm^ 
Archbijhop  of  Tork^  in  the  year  1 132,  for  monks  of  the  Ctfiertiam 
order  \  that  Roger  de  Mo^vbray,  long  before  the  council  efLaferanf 
namely,  in  the  reign  ef  Stephen^  granted  to  the  church  of 
Fottnta'jHs^  and  the  monks  of  the  before -mentioned  order,  the  faid 
ahbty  of  Fountains  y  the  place  in  which  the  fame  had  been  fitnated, 
other  lands  therein  mentioned,  Dacre^  all  Urdderdaley  all  Buerky^ 
TixA  all  his  lodges  there  ;  that  the  faid  grant  was  afterwards 
confirmed  by  Richard  the  Firjf  and  Edward  the  Seccndj  as  by  their 
feveral  grants  and  injpexmus^s  appeared  ;  that  the  faitl  abbey 
had  been  one  of  the  greater  abbies,  and  furrendered  and  diffolTed 
in  tlie  thirty-firft  year  of  Henry  the  Eighth  ;  that  at  the  time  of 
fuch  furrender  and  diflbiution,  the  abbot  and  monks  thereof 
wcrefeifcd  and  pofll-fled,  in  right  of  the  church,  of  the  federal 
lands  granted  by  the  faid  Roger  de  Monubray  frttd  and  difcharged 
from  the  payment  of  tithes,  by  virtue  of  the  canon  made  in 
the  council  cf  Lateran'xn  the  year  1295  \  that  the  feveral  lands, 
tenements,  and  heraditaments,  therein  before  mentioned  had 
been  formerly  parcel  of  the  pofTeflion  of  the  faid  abbot$  and 
monks  -,  that  the  owners  and  occupiers  of  the  faid  lands  were 
entitled,  by  virtue  of  the  ftatute  made  in  the  thirty  firfl  year  of 
the  faid  king,  to  hold  and  enjoy  the  fame  free  from  the  payment 
of  all  tithes  in  like  manner  as  they  had  been  enjoyed  by  the  abbot 
and  monks  of  the  faid  abbey  at  the  difTolution  thereof;  that  the 
townfiiip  of  Dncre  cum  Bnerley^  otherwife  Bewer/eyy  was  no  part 
of  the  prebend  of  Studtey,  in  which  tight  alone  the  faid 
plaintiffs  claimed  to  be  entitled  to  the  thhes  mentioned  ;  but 
that  if  the  faid  plaintius  could  make  out  their  title  to  the  afbre^ 

of  tithe* 

m 


litmtNG  THfi  REIGN  OF  GliORGE  THE  THIRD;  i»| 

faki  tithc3  vkhia the  faid  tQwn{bip»  the  defendants  then  iofifted^  TukPsawaiiv 
that  by  i,  Edw^  6,  c.  14.    for  the   diUblution  of  chantries,    CBATT**cf 
tliB  coUc^iaitc  church  of  Rifpon^  and  the  prebends  thereunto       ^j^'^JJ* 
belonging,  bad  been  diflblvcd  $  that  the  corps  of  the  feveral       pin«a* 
prebends,    and   particularly    the   prebend     of  Studley    Magnay  the     coii.ir;?rr 
o^herwife  StudleffZikd  the  lands  and  tithes  belonging  to  the  corps  church  of  r^. 
of  the  fame  prebend,  did  immediately  thereupon  become  veiled  /*»"*    inciudiog 
iq  the  crown  ;  that  James  tAe.FirJ,  by  his  grant  as  well  under  Tj'^'^^^^f 
THE  GRI5AT  SEAL  OF  ENGLAND  as  under  the  leal  of  his  county  foivcd,  4nd  the 
palatine  and  JiitcAj  ofLancaJler^  dated  the  twenty.eighth  of  A^nly  lands  and  uthn 
in  tlue  fixth  year  of  his  reign,  granted  to  F.  Pbiliips  and  R.  «hf«'eofvcftediii 
Moqrff  their  icirs,  &c  all  that  his  prebend  of  StudUy^  within  the  ^**  ih^^\^A 
CQllcgiatc  church   of  Rippon,  ,with  all  its  members  and  appur-  belonging  \TtUc 
tenances,  parcel  of  the  lands  and  pofTefGons  of  his  dutchy  of  towr.(h;p  w«re 
L^ncafter^  together    with    all   manner  of    tithes     whatfoever^  P'''**c«^*    «*    tte 
as  well  great  as  fmall,  and   other  the  hereditaments  therein,  {^^!*"l^ '       - 
to  hold  to  them  in  fee,  as  of  the  kmgh  manor  0/  Greenwich ^  Ftr/t  nAmcd  the 
by  fealty  in  common  focage  ;  that  by  indenture  of  bargain  and  prebend  to  tuu 
falc,  inroUed  in  the  court  of  king*s  bench,  dated  the  fifth  of  %  a«d  Ujot^^ 
June  i6io,  and  made  between  the  faid  PbUlips  and  Moore  and  ^^^^^  or^tl 
Sir  VUliam  bgleb^y    Knight^    and   Thomas  Ingleky^  is^c.  they  GreanvM' 
granted  to  th^m,  &c.  forever  all  the  prebend  of  Studley  aforefaid,  that  FMffyt  tni 
and  all  n^anner  of  tithes,  a3  well  great  as  fmall,  to  hold  to  them  ^^9^  convrywi 
for  ever  s  that  foon  after,  the  faid  Inglebys  conveyed  divers  parcels  ^^^ ^^^  ^  ^ 
of  ground,  lands,  &c»  parcel  of  the  premifes  comprifed  in  tli/s    ^^  ^'* 
faid  indenture,  and  all  the  great  and  fmall  tithes  w})atfoever  arifing 
within  the  fanae,  and  divers  other  lands  in  the  faid  town f hip, 
to  divers  perfon«  inhabitants  of  the  faid  townfliip,  or  refident 
in  the  nei^bourhood  thereof,  in  fee  fimple,  or  for  fome  long  term 
of  years,  under  fcveral  yearly  rents  thereupon  referved  to  the 
grantors  and  their  heirs ;  that  under  the  grant  of  Jatncs  the  Firjl  that  they  lAxn^ 
to  the    faid  Phillips  and  Moore ^   and   the   bargain    and    fale  by  *>«c«ni«  «««• 
from  them,  the  faid  iHglebys  and  their  heirs,  and  thofe  claiming  ^^^  Urv^mlL 
under  them  were   entitled  to  all  the  tithes,  both  great  and  of    tiM     laiA 
Onall,  yearly  arifing,   &c.  upon  the   feveral  farms  and  lands,  towoAip  ; 
and  to  all  oblations  and  obventions  within  the  faid  tpwnihip. 
The  anfwer  further  ftated,  that  James  the  Firji  had,  by  his  let-  that  Jtmn  4* 
tcrs  patent  dated  the  thirtieth  oi  November^  in  the  eighth  year  P*rft^Medtim 
of  his  reign;  given,  granted,  and  confirmed  to  A^  Higgins^  clerk,  q'^^^^j  ^ 
and  fqveral  others,  their  heirs  and  afl^gns,  all  thofe  his  ifiues,  kngmg  to  the 
fuo)$  of  money,  profits,  and  hereditaments  whatfoever,  then  church  of  &l 
lately  called  the  communiiiesy  and  belonging,  &c.  to  the  collegiate  f^*¥'^^  w  %- 
church  of  Saint  Wilifredy  in  Rippon^  or  accounted  for  under  the  ^'*'* 
title  of  the  communities  of  the  faid  church,  confiding  of  divers 
particulars,  as  fully  dated  in  the  anfwer,  to  hold  to  them  and 
their  heirs  for  ever,  rendering  to  the  faid  king,  his  heirs,  &c. 
the  rent  of  forty-fix  pounds,  eight  (hillings,  and  fixpence  three 
farthings,  yearly  to  be  paid  to  the  receiver  of  the  duchv  of  Lan* 

cajltr^ 
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TnsOkAiTAN*  /<r,  f^c»  Isfc.  j  that  the  faid  Icttcrt  patent  are  the  fame  as  the 

^V**^'  plaintifii  claim  under;  but  trhcthcr  the  faid  ptaintifis  were, 

«wo^i  by  virtue  thereof,  cntuled  to  the  tithes,  profits,  and  beredita- 

Pakkiii.  ments  thei^eby  granted,  th'e  faid  defendants  left  to  them  to  make 

that  the  p'ajn-  ®^^*    '^^7  denied,  that  by  virtue  of  the  faid  grant^  of  in  any 

tiffs  cannot  en.  Other  right  whatfoever,  the  plaintiffs  had  been  in  1770,  or 

title  thtmCeives  at  any  time  fince,  entitled  to  all*  or  any  maniter  of  tithei 

to  the  fame  un-  ^^  oblations  and   offerings  arifing,  &c.  within  the  townfhi{J 

*'rant,  '^'bccaufe  ^^  ^^^^  ^^^   Buerley  ;    for  that  the  faid  town(hip  Was  ddt 

thetown(hpof  ^^  ^^^^  ^'^^^   of  making  fuch  letters   patent,  or  at  any  other 

Dacre  cum  Buer.  time    withiu  the  parifli  of  RsppoHy  or  the  chapelry  oiPate^ 

/^  never  wat  a  ifj  Bridge^  but  was,  and  had  been  beyond  the  memory  of  man, 

ny  part  ^pf  the  ^^^  hitherto  continued  to  be  extra-parochial^  and  not  within 

Jof)  or  of  ihe  ^^  parcel  of  any  pariQior  chapelry  whatfoever  ;  and  that  by  the 

chapelry  of  Ptf/r-  laws,  cufloms,  and  conflitutions  of  this  realm,  all  the  tithes 

h  R^gf^   but  great  and  fmall  of  places  extra-parochial  belonged  to  the  crown, 

had  always  been  ^^^  ^^^  ^^  jj^^  rcftor,  vicar,  dean  and  chapter,  prebendaries 

Mid  had  not  been*  ^"^  prebendary,  of  any  parochial  or  collegiate  church  whatfoever^ 
granted  10  thrm  unlefs  they  had  been  appropriated  or  annexed  thereto  by 
by  the  crown  \  virtue  of  fomc  grant  from  the  crown.  They  then  ftated^ 
!«fi!»«^fow' ale  '^*^  ^^  bargain  and  fale  dated  the  twenty-fifth  of  7»iw  i5ip, 
prebend^f^/Mi/!  between  Phillips  and  Moore  and  Sir  Wiliiam  btgUbj^  of  R^» 
kj  to  tht  Ingif.  lejy  knight,  and  Thomas  Ingleby^  for  the  considerations  therein 
h'  >  mentioned,  they  had  fold  to  them,  their  heirs,  &c.  for  ever, 

all  that  the  prebend  of  Studley^  within  the  collegiate  church  of 
JRippon^  with  all  the  tithes,  oblations,  rights,  &c*  of  the  yearly 
rent  of  twenty-fix  pounds,  eleven  fiiillings,   and  threepence, 
as  fully,  &c.  in  fee-farm,  to  hold  the  fame  to  Ihe  ufe  of  them, 
their  heirs,  5cc.  for  ever,  paying  to  his  faid  majefty,  his  heirs,  3rc. 
for  the  faid  prebend  of  Studley,  with  the  appurtenances,  twenty- 
fix  pounds,  eleven  (hillings,  and  threepence  annually  into  the 
that  the  Injr/Jjrx  j^ands  of  his  receiver  general  of  the  faid  duchy,  &c.    They 
wlrceis*^of*hnd  ^^^^^^9  ^^^'^^  foon  after  the  execution  of  the  faid  indenture  of 
of   which    the  bargain  and  fale,  the  faid  IngUbys  granted,  bargained^  fold,  and 
tithes  are  now  demifed,  to  divers  perfons  inhabitants  of  or  refident  in  Dacre 
claimed  to  tiie  ^,^^,,  Buerley^  efpccially  to  the  then  owners  of  the  mefitiages  and 
defendants  j       j^nds  which  the  faid  defendants  had  and  did  then  occupy  the 

tithes  of  com,  grain,  hay,   wool,  lamb,  flax,  hemp,  all  other 
tithes  whatfoever,  as  well  great  as  fmall,  all  the  oblations,  obven* 
tions,  fruits,  profits,  and  commodities,  and  all  other  tithes  what- 
foever to  the  faid  late  prebend  belonging,  yearly  arifing  upon 
divers  mefiuages,  farms,  clofes,  or  parcels  of  ground,  lands,  and 
woods,  fituate  in  Daere  cum  Buerley^  Dacre^  JDacre  Pq/iure^  and ' 
other  places  near  thereunto,  under  feveral  fmall  yearly  rents 
thereby  refer ved,  payable  to  the  faid  grantors  and  their  heirs, 
that  the   par-  They  alfo  infilled,  that  under  the  faid  grant  and  the  faid  inden* 
cbafcn  wtre  en-  ^^^q  q[  bargain  and  fale  the  faid  Ingleby  and  their  heirs,  and  thofe 
S'thrt  and"plll!  claiming  under  the  fcvcrul  grants  and  demifes  made  by  them  a) 
tu  thereof  i  aforcfaid, 
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•forefaidy  were,  entitled  to*  all  the  tithes  both  great  arid  fmall,  TbeDiaiwiii* 
and  to  all  oblations  and  obvcntions  yearly  arifing  in  the  faid  ^«^'T«t  «» 
townfhip  and  padure.  They  admitted,  that  they  had  rcfpeftively         mhjf 
in  1 770,  and  ever  Gnce,reiidedjn,and  occupied  divtrs  meiluages,       PAtj^iit. 
farmS|  and  lands,  within  the  townfllip  of  Dacre  cinn  BUerley^ 
Otherwifc  Bfwerky.Vind  had  depaftured  thereon  divers  barren  and  ^^  «hcy  Aj«« 
unprofitable  cattle  belonging  to  thehi;-  but  had  not  agiftcd  the  «'itf.vcraitu>«- 
cattleof  any  other  perfon  for  hire  (fave  that  the  defendant  Mcor^  \^^  hJ^t^^ 
had  agifted  two  foals  in  15775')  ;  and' they  might  have  had  divert  onj 
foals,  calves,  and'jMg^,  bi-ought  forth  within  the  limits  of  the  faic! 
townfllip,  and  ba^^^'hatl  militf,  heney,  garden  ftufF,  eggs,  and 
other  titheable  matters'  yfelding  fmall  tithes,  and  alfo  divers 
perfons  in  rlieir  familieS'of  the  age  of  (ixteen  years  and  upwards ; 
and  that  th^y  had'  nor  math?  the  faid plaintiffs  any  fttisfa<51ion 
for  the  fame,  an^  had*'aT\ii^S' rcfufed  to  comply  with  their 
requefts,  as  they  tv«re  -not  etiiitled  'to  eny  kind  of  tithes  what- 
Ibever,  obventions,*  or  offcHhgs;  arifing'within  the  faid  townfliip 
Of  any  part  thereof.     Thcy«Ub  findy  that  the  chapelrV  of  Pj//rAy  an^f  admit,  tHtf 
Bridge  was  withwi  theparifh  of  Rippott ;  but  denied,  that  the  P^triff  Bndst  tk 
townfliips  ct  Dacre  cum  Buertey^  OT^uf  part  thereof,  were  within  ^"'•*"  '***  P*" 
the. limits  of  th<*  fald^ehapdry  or  parifty.    .They  alfo  admitted,  '**  ' 
that  fome  of  the  inhabitants  of  the  ifeid  townfhip,  and  of  Bigh  '^^.^If^'^f^ 
ifKi  ievAi*  Bejh^^tde^  refortcd  to  the  chapel  of  PateUy  Bridge^  and  rtfortcd  ^^\^ 
attended  divine  fer vice, received  the  facrament,  buried  their  dead,  paraA  churdj, 
baptized  their  infants^  and  married',  the  fame  lying  nearer  the 
(aid  townlhips  than  any  other.    They  alfo  admitted,  that  the  and    appomt«< 
inhabitants  of  Z)dF^r^'-fi/^/i    Buer/ey   had  fometimes  named  two  chwrdiw.^deQ»| 
perfons  to  appear  with  two  others  appointed  by  the  faid  townlhips 
of  High  and  Low  B^o^fide  :it  the  vilitation  held  at  Rippon^  who 
a£ted  as  chapelwardens  for  the  faid  chapelry  ;  and  that  the 
inhabitant's  of  the  faid  townfliips  of  Dacre  cum  Buerley^  from 
time  to  time,  had  paid  certain  imall  fums  towards  the  repairs 
and  maintenances  of  the  faid  chapel ;  but  they  indfled,  that 
fuch  payments  had  been  always  voluntary,  and  not  in  the  nature 
of  an  annual  or  parifh  rate  or  aiTcflment  which  could  have 
been  enforced  if  the  inhabitants  had  refufed  to  pay.     'I'hcy 
infifted,  that  the  lands  fo  occupied  by  them  were  not  only  extra-" 
parocbial,  but  that  they  had  never  been  defcribed  as  lying  within 
the  faid  parifh  and  chapelry,  or  either  of  them,  in  any  of  the 
title  deeds,  leafes,  or  writings  relating  thereto.     They  admitted, 
that  the  late  Sir  Join  Ingleby  had,  in  his  life  time,  chimed  to  be 
entitled  to  divers  fmall  fums,  and  for  the  rents  referved  by  the 
grants  and  demifes  fo  made  by  his  anceftors  to  the  inhabitants 
of  Dacre.     They  alfo  admitted,  that  they  had  always  fubmitted  ji^^t  ^^^   y^ 
to  pay  him  the  faid  fums  demanded  of  them  for  or  in  rcfpcft  of  paid  ii  9*.  i^d. 
the  mefluages  and  lands  then  in  their  refpeAive  occupations,  ^^  <^h  (i)«y  «>n^  - 
the  tithes  thereof  had  been  fo  granted  to  the  then  owners  of  the  J*^'^^^^«*>^«»« 
fame  mefTuage  or  lands,  amounting  to  one  pounds,  nine  fhillingsj  jl^^ct  °       " 
and  three  halfpence,  which  faid  rents  they  had  always  underflood 

to 
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TBiPtANAT»9,  to  be  ia  lieii  of  all  fmaU  tithes  and  ecclcfiaftical  du^  fvpibk 
CuAPTti  or  fQp  tj^g  lands  in  their  feveral  occiipatioii9«  and  whidi  he  aadhi^ 
^  "  ^  fucceflon  alledged  they  would  have  been  entitled  to  under  the  (aid 
PAtxKft.  letters  pateiit  of  the  twenty-eijihth  ofAprU^  in  the  fixth  year  of 
"^James  the  Fsrjl^  in  cafe  no  uich  grants  had  been  ever  mad^ 
Dy  his  anceftors  after  the  execution  of  the  faid  indentore  of 
bargain  and  fale.  They  denied,  that  the  och^  defendants, 
as  devifecs  in  tnift  and  the  executors  of  Sir  J^n  IffgMjt^  were 
entitled  to  the  tithes  of  com,  grain,  luiy,  wool^  lambs,  or  any 
other  fpecies  of  tithes,  in  or  out  of  the  lands  occupied  by 
them.  They  faid,  they  could  not  admit  that  all  titl^  (except 
the  tithes  of  corn,  hay,  wool,  and  laaib9)i  and  all  offerings, 
oblations,  and  obventions  whatfoever,  within  the  faid  hamlets, 
townfhips,  or  places,  had  ever  been  accounted  for  feparately 
and  dinindfrom  the  reft  of  the  poflcffioos  oi  the  church  of 
Saint  fFillfred  of  Rippon^  within  the  ftid  townfhips  and  places, 
under  the  title  of  eommunkiiff  or  had  ever  been  diftinftuiihed 
from  the  tithes  of  corn,  hay,  wool,  and  lambs,  in  the  faid  town* 
fhips  or  places  i  and  denied,  that  the  plajntifi  were  entitled 
thereto  by  virtue  of  the  faid  firft*aientioned  letters  patent, 
or  chat  the  faid  other  defendants,  or  thofe  under  whom  tbey 
churned,  had  ever  received  the  tithes  of  com,  hay,  wool)  and 
lambs,  within  the  faid  townfliips  and  places,  and  particQlarly  ftsom 
the  lands  by  the  faid  defendants,  nor  any  other  tithes,  obventions, 
or  offerings,  which  had  not  been  paid  to  the  plaintifis,  as  in  the 
bill  was  alledged.  They  alfo  faid,  that  they  did  not  believe  that 
Sir  John  ItigUby  had  ever  relinquilhed  the  fame )  and  denied» 
that  the  plaintiffs  had,  upon  any  fuch  relinquiihaient,  re« 
ceived  quietly  fuch  other  tithes,  obventions,  or  offerings,  either 
of  the  faid  defendants  or  other  inhabitants  of  or  owners  and 
occupiers  of  lands  to  and  throughout  the  faid  townfliips  ill 
general,  feveral  of  whom,  the  defendants  believed,  had  always 
refufed  to  pay  any  fum  or  fums  in  lieu  of  iinall  tithes  arifing 
within  the  faid  townihip. 

The  defendsfita  The  defendants  Graham^  Danby^  and  M^Jkrmany  faid,  that 
^Hm^  S/r  John  IngUhy  made  his  wUl,  dated  the  eleventh  of  Ji4y  1770, 
anfwc^s'wcc'  *"*^  appointed  them  executors  thereof;  that  he  dcvifed  ^ 
tutors  'of  ^f'r  his  manors  of  Ripltyy  Dacre^  and  N^rth  Ddghton^  with  their 
JdMlnghby^md  rcfpcftive  rights,  and  all  his  freehold  lands  v^hatfoever,  iituated 
S2^'  ^ani'^tf  ^"  ^^^^h*  ^^^'•'t  BuerUy,  Rippon,  zad  other  places,  to  J.  CoUint 
Ripf^^^m,  *°^  ^'  ^'"/'^'i^  *^^  ^bcir  heirs,  to  the  ufia  therein  declared  1 
and  NartbDrigb.  that  on  his  deceafe,  the  defendants  Graham  auad  Mnfiirman  alone 
twiy  and  all  hit  accepted  the  executorihip.  The  anfwer  then  further  fbted, 
liinds  in  Studity,  that  certain  letters  patent,  dated  the  thirtieth  of  Novemkry  in  the 

^rhi^/lo  ^'8^^^  y?^  °^  >^^  ^**  ^'^*  ^ad  been  granted  by  him  to 
e^rms  and  '  ^'  Higgins^  clcrk,  and  others,  to  hold  to  them  and  their  heirs 
L»mfieigb  i        (as  is  therein  mentioned)  for  ever, rendering  to  the  £ud  king  the 

4  y^j 
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yearly  rent  of  forty-fix  pounds,  eight  fhillings,  and  fixpcncc  Th»Deana«» 
three  farthings,  as  fully  ftated  in  the  anfwcr,  and  referred  to  by      "^"'^*^' 
the  bill  ;  and  they  fpoke  to  the  fame  effeft  as  the  other  defend-         ^^^.^^ 
ants  had  done  touching  the  fame;  but  they  denied,  that  by       Paikix. 
virtue  of  fuch  letters  patent,  or  any  other  grant,  or  othcrwifc 
howfoever,  the  plaintiffs  were  entitled  to  all  or  any  manner  of 
.tithes,  oblations,  obventions,  or  offerings,  arifing  within  the 
townfliip  of  Dacre  cum  Bueriey  ;  for  that   the   fticl  townftiip  that  the  town, 
was,  at  the  time  6i  the  diflblution  of  the   collegiate  church  of  ^ gll^^^^^ 
Saint  Willfred^m  Rippon^  parcel  of  the   prebend  of  Studleti  ^7ce  1*^/ ^ 
belonging  to  the  faid  church,  in  which  right  alone  the  plaintini  pivbend        of 
could  pretend  to  claim  the  tithes  ;  that  by  virtue  of  fome  aft  of  StwiUyi 
parliament,  or  otherwifc,  the  collegiate  church,  and  the  feveral  that  the  prebend 
prebends  thereunto  belonging,  had  been  diflblved,  and  the  corps  became    veiled 
of  fuch  prebends,  and  particularly  of  the   prebend  of  Studley,  ^  ^^  ""^^  * 
and  the  lands,  tithes,  hereditaments,  and  appurtenances  there- 
unto belonging,  veftcd  in  the  crown  j  that  many  years  after-  that   Jamt  tU 
wards,  by  letters  patent  dated  the  twenty-eighth  of  Uprily  in  the  /iv^granicd  tho 
fixth  year  of  Jatms  the  Firft^  he  granted  to  PhUiips  and  Moorc^  ^pm^^^^^^M 
their  heirs,  &c.  all  that  his  prebend  of  SiudUjy  within  the  colle-  ]^J/^, 
giatc  church  of  Rippon,  with  all  its  members  and  appurtenances, 
and  by  the  particular  mentioned  to  be  of  the  annual  rent  of 
twenty-fix   pounds,  eleven   fhillings,  and  threepence,   and  to 
be  then  late  parcel   of  the  lands  and  pofieflions  of  his    faid 
duchy,  &c.  as  therein  mentioned,  to  hold   the  fame  to  them, 
their  heirs,  &c.  for  ever,  as  of  the  king's  manor  of  Eaji  Greenwic/j\ 
(fc,  paying  the  faid  yearly  fum  of  twenty-fix  pounds,   eleven 
Shillings,  and  threepence,  i^c.  as  aforefaid  ^  that  an  indenture  of  ^^^^  ^j,^^  ^^. 
bargain  and  fale,  dated  the  twenty- fifth  of  June  1610,  was  made  veyed  the  fame 
between  the  faid  PhilUps  and  Moore  and  Sir  William  Ingleby  to  the  IngUhjt ; 
and  Thomas  Ingleby^  as   ftated  in  the  other  defendant's    an- 
fwer ;  that  foon   after  the  execution  of  the  faid   bargain  and 
fale,  the  (aid  Inglebys  granted  and  demjfed  to  divers  perfons,  * 
as  before  recited  ;  that  under  the  faid  grant  from  James  the  ^^^^  ^  UrUht 
Firjly  the  faid  Phillips  and  Moore^  and  the  faid  indenture  of  had  thereby  be- 
bargain    and    fale,   the    fiiid    Inglebys   and    their  heirs,   and  com*  entitled  to 
thofe  claiming  under  the  feveral  grants  and    demifes    made  ?J.****  tithes, 
by  them  as  aforefaid,  had  been  and  were  entitled  to  all  tithes  |^  *^*  j^^^ 
both  great  and  fmall,  and  all  oblations  and  obventions  yearly  am  Bu^in  i 
arifing  in   Dacre  ci^m  Bueriey^  Dacre^  and  Dacre  Pafture  \  that 
they  had  in  their  refpeftive  times  received  the  fame,and  efpecially 
the  aforefaid  mentioned  fum  of  one  pound,  nine  fhillings,  and 
three  h^pence,from  the  other  defendants,  as  in  their  anfwer  is 
mentioned ;  that  they  had  never  received,  nor  did  they  believejj  ^^^  ^^  ^^^ 
that  Sir  John  Ingleby  had  ever  received  the  tithes  of  corn,  hay,  and  chapter  of 
wool,  and  lambs,  or  any  other  tithes,  or  any  obventions  of  i?»>/Mi  •«  only 
offerings  within  the  faid  townfliip  and  places,  except  the  faid  *^h^"*or  m* 
^nual   rents  before  mentioned  ;    and  that   any  fuch  tithes,  hay^wool*'^ 
Obhitions,  obventions,  or  offerings  within  the  feveral  toVvnfhips  umbs^ 
VoL.jy  K  >for«ftid^ 
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ThbDkak AND  aforcfaid,  nor  apy  compoHtions  in  lieu  thereof,  bad  t>ecn  pyer  paa^ 
Cmaptxe  of    jjy  the  inhabitants  and  occupiers  of  land  in  the  faid  townlhjpf 
ot^fi         and  places,  to  the  faid  plainti^  or  their  collectors. 

Pakkbe. 

The  ciofe  To  which  anfwcrs  the  plaintiffs  replied  ;  the  defendants  rc^ 
heard,  tnd  th^  joined ;  and  many  witnefles  were  examined  on  both  fides  ;  and 
•vidcQce  read,    upon  hearing  counfel  feveral  days  for  all  parties  %  and  reading 

the  following  evidence  for  the  plaintiffs,  to  wit,  a  grant  under 
the  great  feal,  dated  the  fecond  of  Augujij  in  the  fecond  ycir  of 
yames  the  Firji  \  another  grant  under  the  CRE^T  seal  ana 
the  feal  of  the  duchy  of  L^ncafter^  dated  the  eightH  Hay  of  Junt^ 
in  the  fifth  year  of  the  faid  Icing }  a  decree  under  the  feal  of  the 
duchy  court,  dated  the  eleventh  day  of  March^  in  tbe  fifth  year 
of  James  the  Ftrjl  \  letters  patent  under  the  great   seal* 
dated  the  thirtieth  of  November^  in  the  eighth  year  of  Ji^mei 
the  Firji  ;  an  infpeximus  of  an  order  of  the  duchy  court,  dated  the 
eighteenth  of  February ^  in  the    eleventh  year    of  James   ^ 
Firjl  \  a  certificate  of  the  Archhtjbop  of  York  and  others,  fironi 
the  augmentation  office,  dated  the  fourteenth  oi  Februaryy  in  the 
fecond  year  of  Edward  the  Sixth  s  a  certificate  from  the  aug- 
mentation office  of  the  chantries,  colleges,  and  free  chapels, 
without  a  date  ;  a  copy  from  the  faid  office  touching  RJ^pon^ 
being  entitled,  <<  the  cathedral  mother  and  parochial  church  of 
•*  Rippon  j"    feveral  entries  thereout ;    feveral  exhibits  taken 
£rom  THE  ARCHIVES  of   the  dean  and    chapter  of   Rifpon^ 
Tiz.  entries  out  of  the  chamberlain's  account  in  1479,  under 
the  titles,  «'  CoUeg.  Beati  Wl/fred:'—*^  Redditus  et  fimut  fines 
••  quadragefimaUsy  Oblations^  Aftimales,   et  Hiemales,  ft   Pack,  H 
**  Mortuar.  et  alii  &fr."     **  Item  (f  j^*  1 4/.  lorf.  de  firm  minut* 
**  decimal i  viz.'i^c.  necnon  al,  minut,  decim,  de  parifche  Je  Rippon 
*«  decim  de  Stodelej  Magna  et  Stodley  Roger,    t2^e.  firm.  garK 
*<  et  fkni  decim,  cum    altaragia  de  rATELT   Bridge  '^   three 
other  chambcrbin's    accounts    in    1514,    152$,   and     1541} 
a    leafe  from   the    dean  and    chapter   of  Rippon  to    Thomas 
Markinfieldy  dated  the  eighteenth  of  -/^r/7,   in  the  firft  year 
of  Edward  the  Sixth,  figned  by  Radolp.   Sygifwiche,  Camerar^  \ 
the  chamberlain's  accounts  from  the  duchy  court,  viz.  <*  Tork 
•/  communitas  EccUfi^^-^^*'  CoUegiat,  de  Rippon^ ^^^  decim  mJeO' 
•«  din,  ;"  a  copy  of  a  leafe,  dated  the  tenth  of  February,  in  the 
fifth  year  of  Edward  the   Sixth,   **  Prebeifd  de  StaniJQig,    &V. 
**  Ebor.,Rex  ad  firm,  demiftt  Thcma  Holer  oft,  omn*  exitus  perficm 
•*  pertinent,  ad  ecclefiam  de   Rippon  dividend  money,  l^c.  nee  nesk 
<*  decimas  garbar. grani  etfoeni  de  Patelet  Bridge,  ni^er  demif* 
«<  Thoma  Markinfield  ;"  another  indenture  of  leafe  of  the  pre- 
bend of  Studley,  dated  the  twentieth  day  of  February^  in  th^  f^(l 
fifth  year  of  the  faid  king,  «'  Ebor.  Rex  ad  firm,  demifit  Ricard, 
«^  Afi^eton  ,••'  another  indenture  of  leafe  from  the  archives  of  the 
dean  and  chapter  oiRippon^  and  from  the  faid  dean  and  chapter, 

dated 
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dated  the  Seventeenth  of  June,  in  the  nineteenth  year  of  Charia  TvtDtANAiCto 
ike  Stfond  1667  to  Henry  Thompfon  \  another  indenture  of  Icafc,    CjiArrt*  (^ 
dated  the  twcnty-fevcnth  of  May  1684,  from  the  faid  dean  and       ^>f^  v 
chapter  to  John  Hardy  ;  another  Icafe,  dated  the  twenty-ninth  of     pff      . 
May  1703,  to  Jone  Hardy;  another,  dated  the  thirtieth  of  May 
J734i  to  Richard  Dlckinfon  ;  a  tithe  book,  or  an  Eafier  zcconxxi 
of  tithes  received  in  the  chapelry  of  Poteley  Bridge^  wluch  was 
objeAed  to,  but  the  objection  over-ruled  ;  tnc  following  various 
titles  and  entries,  v;^,  **  1 704, 1 765,  marriages  at  Pauley  Bridge  ;** 
*«  mortuaries  and   Eajler  dues^   entries,  Bewtrley^   ts'r.  j"  alfo 
"  Pateley  Bridge  Enjler  hook  for  1716,  1717,  ani  17181**  and 
feveral  others  relating  to  Pateley  Bridge  in   the  fcveral  yer.rs 

'75^9  '75^1  )753>  ^°^  '7S4>  touching  mortuaries  received  by 
John  Scotty  title,  "  Benverley^  Abraham  Parker^  one  (hilling  and 
*«  twopence,  and  Af.  Luptoriy  four  {hillings  ;"  feveral  depoHtions 
of  witueflfes  ;  the  anfwer  of  the  defendants  the  occupiers  ; 
feveral  entries  out  ^^  the  accounts  of  Radolph  Sygi/wicie,  the 
chamberlain,  froii)  Saint  Mark*i  Day  1540  to  Saint  Mark's  Day 
1541  ;  and  upon  reading  the  following  evidence  for  the  defend* 
ants  the  occupiers,  to  wit,  an  annexation  by  the  Archbijbop  of 
Tcrk  of  the  tithes  of  the  wai^e  places  of  Dacre  and  Betverley 
to  the  prebendary  of  Studley  and  church  of  Rippon^  dated  th^ 
twenty>fifth  of  February  X361  ;  a  boolc  from  the  archbiihop's  ' 

court,  intitled,  *<  CapitulaThoreJhjjfoL  50,  Ordination**  on  receipt 
of  the  tithes  out  of  Dacre  and  Bewerley  s  another  book  out  of 
the  duchy  court  in  the  time  of  Edward  the  Sixth  ;  and  p'ijlta^ 
intitled,  **  DimiJ/iones  Cantar.  et  Confimiliterj  (ffc,  5"  a  leafe 
of  the  prebend  of  Studley^  dated  the  twentieth  of  February^  in 
the  fifth  of  Edward  the  Sixth  ;  a  book  intitled  grants  from  the 
duchy  of  Lancqfier  from  the  feventcenth  year  of  ^/een  EHzr.hcth 
to  the  twenty- fourth  year  of  the /aid  ^een  ;  a  grant  to  Francix 
Inglebyy  dated  the  feventcenth  of  November y  in  the  twenty-fourth 
year  of  the  faid  queen  ;  a  leafe,  dated  the  fourth  of  February^ 
in  the  twenty-ninth  year  of  the  faid  cjueen,  of  IVilliam  Ingleby  »• 
9  leaft;  for  the  term  of  twenty-one  years,  dated  the  twcnty-firft 
of  Miiy^  in  the  forty-firft  year  of  ^leen  Elizabeth^  to  fVilUam 
Ingleby  ;  a  grant  not  under  feal,  but  called  a  bill^  from  the  privy 
fad  office  of  the  prebend  of  Studley  to  Phillips  and  Moore^ 
dated  the  twenty- fixth  of  Aprils  in  the  fixth  year  of  James  the 
Firjl ;  another  conveyance  from  the  faid  Phillips  and  Moore^, 
dated  the  twenty-fifth  of  June,  in  the  eighth  year  of  the  faid 
King  James,  to  William  and  Thomas  Ingleby^  of  the  faid  prebend 
of  Studley  \  a  counterpart  of  a  leafe  of  the  faid  prebend  of 
Studley  from  Sir  William  Ingleby  and  Thomas  Ingleby  to  Sir  Miles 
Atkin/on,  dated  the  tenth  of  September^  in  the  tenth  year  of  the 
faid  king  j  the  feveral  following  paflages  out  of  aparticular  from 
the  duchy  office,  intitled,  «  Com.  Ebor.  Ecclefta  nuper  Cellegiat. 
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RiproN 
Fakkkk* 


TmDiANAKD  u  if  Rippon  '^  a  memorandnm  made  at  the  end  thereof,  to 
CHA?T»i  •r  ^jTp^  «c  Com.  Ebor.  Comprem  Olum  Dominis  Maner.  tsTc.  EccUfi^ 
*<  nup,  Colleg.  de  Rippon  Comps.  Thoma  Holcfft  nuper  Prebend  de 
<«  Studley  j'*  the  depoiitions  of  fcvcral  witneflcs  for  the  de- 
fendants ;  and  reading  further  evidence  for  the  plaintiffs,  to 
WIT,  a  Icafe  from  ^een  Elizabeth  to  Robert  Daw/on^  dated  the 
ninth  of  May^  in  the  forty-firft  year  of  her  reign  ;  a  particular 
thereof  \  an  account  of  Radiolph  Sygifwicke,  chamberlain,  dated 
the  fourth  year  of  Edward  the  Sixth  \  an  account  of  Sir  Thomas 
Holcrofty  dated  the  fifth  and  fixth  years  of  Phillip  and  Mary  \ 
and  hearing  the  plaintiff's  counfel  in  reply  ; 

The  caufc  flood  adjourned  for  the  judgment  of  the  Court  to 
this  day,  when, 


Tho  defvndanti 
are  ordered  to 
account  for  alt 
fmaD  tithes  ex- 
cept of  wool 
and  Iambi,  and 
for  all  oblaiions, 
tec.  as  cUtmed 
by  the  bill. 


.  The  Court,  being  unanimoufly  of  the  fame  opinion,  ordered 
the  deputy  remembrancer  to  take  an  account  of  what  was  due 
to  the  plaintiffs,  the  dean  and  chapter  of  the  collegiate  church 
of  Rippon^  from  the  defendants »  the  occupiers  for  all  their 
refpe6bive  fmall  tithes  (except  the  tithes  of  wool  and  lambs) 
claimed  by  the  bill  ;  and  for  their  oblations,  obventions,  and 
Eajler  offerings,  refpeftively  due  from  1770  to  1779,  and  down 
to  the  time  of  the  deputy  remembrancer's  report ;  further  direc* 
tions  to  be  refervcd  till  after  report. 

Sktn'NER,  Chief  Barcn^ 
Etre,  Baron. 
HoTHAM,  Baron. 
Ferrtk,  Bar^n 


KiLAlYTztM 

ao.  Gbu.  3. 


TIw  refiorofthe 
cli'ipelry  oi  Eafi 
yllllngtoHt  in  the 
parifh  of  Sedg^ 
Srcokf  and  the 
rta.  r  of     ffyfi 

^//irrton,  in  U/f 

coltrjhire,  daimi 
the  tithes  of  the 
01d  Jficiofitrgs ; 
and  flates. 


TwELLs  againjl  Welbv. 

Lincoln/hirej  2l/l  February  1 780. 

'T*HE  bill  ftated,  that  the  plaintiff  3wf//r  was,  in  May  1762, 
•*  duly  inftituted  and  indufted  into  the  mediety  of  the  rcAory 
of  Sedgbrook,  in  th^  county  of  Lincoln^  and  was  alfo  at  the  fame 
time  duly  inftituted  and  indu^led  into  the  other  mediety  of  the 
faid  reftory,  with  the  chapelry  of  Eaji  jillingten,  to  the  faid 
mediety's  or  one  of  them  annexed  ;  that  he  had  ever  fince  been 
the  reftor  thereof ;  that  the  plaintiff  Bacon  was,  in  January 
1768,  duly  inftituted  into  the  rcdlory  and  parifti  church  of  Wefi 
Allington  \  that  he  had  ever  fincc  been  the  rector  thereof ;  that 
the  lordftiip  or  townftiip  of  Ellington  lay  in  the  faid  two  parifhes 
of  Eajl  Allington  and  IVeJl  Allington  \  that  the  lands  thereof 
conftfted  of  eighteen  hundred  acres,  about  one  thpufand  acres 
of  which  were  open  corn  fields  5  that  the  remainder  had  been 
more  than  one  hundred  years  ago  inclofed.  and  were  called  the 

Old 
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Oldlnchfures  \  that  the  faid  two  pariflies  adjoined  together }  that       TwtiLn 
the  Old  Inchfures  lay  therein,  vi».  part  thereof  in  the  faid  medic-         «^tf'>/? 
tics  of  £i^  J/lington,  and  the  other  part  thereof  in  the  pari fh       ^*«-»^- 
of  ff^efi  Allington ;  thaf  the  boundaries  of  each  parifh  had  never  «h^t  ••  the  feid 
been  perambulated  in  the  me^iory  of  man  ;  and  that  it   was  J^^'^^n  ***  "*1 
impoffible  to  know  how  many  acres  of  the  faid  Old  Inclofures  lay  ambulated,  "^"it 
in  each  parifli }  but  that  it  bad  been,  time  out  of  mind,  or  at  couM    not    be 
Icaft  ever  fince  the  making  the  faid  inclofures,  apprehended  that  difcovercd  how 
the  half  thereof  lay  in  Weft  Allington^  and  the  other  half  in  Eafl  "^^^f^^  '^'J^; 
Allington  \  that  for  that  reafon  the  occupiers  of  land  lying  with-  p]|jj^  and"I^w 
m  the  Old  Inclofures  had  compounded    with    the  rectors    of  muchlnthcother; 
each  parifh  for  the  tithes  arifing  therein,   and  had  paid   one  that     therefore 
moiety  to  the  reftor  of  Weft  Allington^  and  the  other  moiety  to  ['^*ji[][',^j"J^^^f 
the  reftor  of  Sedgbrook^  with  the  chapel  of  Eaft  Allington  an-  ^^  had**alwlyt 
nexed;  that  the  plaint  iflFSTw//// and  his  predeceflTors  had  been  been  taken  by 
entitled  to  receive  the  tithes  of  corn,  grain,  hay,  milk,  wool,  the    rraor   of 
lambs,  and  all  other  titheable  matters,  both  great  and  fmall,  ^'fi^^^^'S'^i 
yearly  ariilng  within  or  upon  filch  part  of  the  Old  Inclofures  as  and    the  other 
lay  within  the  faid  medieties  and  chapelry,  or  fome  adequate  fa-  "^^|y  ^^  ^^"l 
tisfaftion  for  the  fame,  and  particularly  the  tithes  in   kind  of  all  ^^t^Lt„ . 
corn,  grain,  and  hay  growing  within  fuch  part  of  the  Old  Inclo^ 
fures  as  lay  within  the  faid  medieties  and  chapelry,  and  for  the 
agiftment  of  barren  and  unprofitable  cattle,  and  of  cattle  taken 
in  to  agifl  for  hire,  and  of  milk,  wool,  calves,   and  lambs  had 
from  cows  and  fbeep  kept  within  or  upon  fuch  part  of  the  Old 
Inclofures  as  lay  within  the  faid  medieties  and  chapelry  ;  that  the 
plaintiff  Bacon^  as  reftor  of  fVeft  Mington^   had  been  entitled  to 
receive  the   like   tithes   in  kind  arifing  within   fuch   part   of 
the  Old  Inclofures^  zs  lay  within  Weft  Allington.     The  bill  then  thatthc  tithwof 
charged,  that  the  fevcral  defendants  then,  and  for  feveral  years  *^"^  ^^^*  8"»^". 
pafl  had  refpcftively  occupied  land  in  the  Old  Inclofures,  part  of  ^^^'  ^^^  ""^^ 
y!h\Q\\  boxn  Michaelmas  1775  to  Michaelmas  l^^6  was   arable,  cbaelmas  lyj^i^ 
and  part  paflure  or  gt  afs  lands,  and  had  thereon  corn  and  grain,  Micbaelmat 
and  had  alfo  fed  and  depaflured  cows  and  Qieep,  from  which  they  '776  j 
had  milk,  wool,  calves,  and  lambs  ;  that  they  alfo,  during  the  faid 
time  had  kept,  fed,  and  depaflured  barren  and  unprofitable  cattle 
of  their  own,  and  had  taken  in  others  to  agifl  for  hire ;  that  the 
grafs  on  the  grafs  lands  had  been  made  into  hay  \  that  they  had  that    the    faid 
alfo  feveral  other  titheable  matters  from  their  faid  lands  in  the  Old  titiies  ourht  to 
Inclofures ^xht  tithes  of  all  which  they  ought  to  have  fet  out  in  equal  ^^^«  ,^^^n   ^^^ 
moieties,  but  that  they  had  refufed  fo  10  do  ;   that  the  plaintiff  °"^.  .'"    *^"** 
had  frequently  applied  to  them  to  account  for  the  fame,  which  that  the  defend. 
they  had  refufed  to  do  under  feveral  pretences  of  modufes^  &c.  ants  had  refufed 
but  the  plaintiff  infifled,  that  fuch  payment  of  one  fhilling  an  'o  ^^  do  ur.der 
acre  in  lieu  of  all  tithes  arifinc  upon  inch  lands  .was  not  to  be  P/'^tcnce      that 

tiiere  was  ^  ■•>/> 

confidered   as  a  modus^  but  only   as  a  temporary  compofition,  i/ijof  isanacrc 

'  and  alfo  that  they  had  never  accepted  of  any   fuch  compofition  m  iku  Hi.r  of; 

when  the  fame  were  ufed  as  arable  lands,    but  had  taken  the  but  that  the  rate 

tithes  of  corn  and  grain  m  kind,  or  fome   compolition  for  the  ^'f^  *^^"»  "^'^^^ 

®  «-  '  ^  the  tithe,   wtre 


^  3  fame,   compound ?^lc^, 

at  4i.  mtk  jurv  ) 
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Twiitt       fame,  at  the  rate  of  fonr  (hillings  vcn  ztrc  or  Come  fuct  raf^ 

«r"«/         above  one  fliilling  an  acre  for  fnch  arable  lands.     The  bill  alfc^ 

charged  that  no  real  cMftpo/hions  vcre  ever  made,  and  that  the 

payment  of  tithes  in  kind  to  the  reftors  of  the  faid  parifhes  in 

equal   moreties  for  corn,  grain,  hay,   milk,  wool,  calves,. and 

lambs,  and  for  the  agiftmcnt  of  barren  and  unprofifable  cattle 

upon  the  Old  Inchfnres^  was,  together  with  the  paymcni!  of  all 

other  tithes  in  kind  arifing  upon  fuch  lands,  eftabliflied  by  a  dc- 

th»trheq\icnion  crec  made  in  this  court  in  1731,   in  a  caufe  wherein  J.  Co^prr, 

had  b.eoHcter-  ^.j^^k,  the  rcftor  of  the  parilh  of  Eafi  Jllwvtofi,  was  plaintiff, 

caufes.  ^^"   ^"  iviiltajtifony  then  occupier  of  certam  lands  within  iki 

Old  Inchfuresy  was  defendant  {a).  The  bill  further  charged,  that 
tlie  plaintiffs,  about  Michaelmns  1 775,  had  given  public  notice 
within  the  faid  parifties  rcfpeftively,  that  they  fhould  take  all 
the  tithes  arifing  within  the  Old  ImhfnreSy  in  the  then  enfuing 
ycarin  kind  ;  and  prayed,  that  the  defendants  might  be  de- 
creed to  account  for  the  tithes  oil  the  Old  Iticlofures  during  the  time 
aforcfaid,  and  pny  to  them  the  value  thereof  in  equal  moieties,  oP 
in  cafe  it  fliould  appear,  that  any  fuch  tithes  ever  came  to  either 
of  the  faid  plaintiff's  feparately,  as  reftors  of  fuch  refpeftivc 
parifhes,  or  other  wife,  that  they  might  make  them  refpcftivelf 
faiisfaclion  for  tjic  value  thereof.  . 

Tht  def'  n'»ants       The  defendants  admitted,  that  the  plaintiffs  were  duly  inftitut- 
irf,a,  .h«  th«re  ^j  ^^d  induced  into  the  pariflies,  medieties,  and  chapclry,  as 

was  in  re  re. gn  *  '  r       /» 

of   ^ftn  FtKt' 

bffbsi^nJcomu.       ("J  On   the  ciphth   oi  Jufy   17*6,  Court.    The  bill  was  filed  by  the  rec* 

A'iw  ?f  Tid    an    ^""'(y  ^'''"'^t  in  the  twelfth  'year    of  tor  of  WV^  ^//iifP^A>»,  to  recover  the  tithca 

stacUi  the  rec-    ^"'.C'  ^^tFirJl^  the  cafe  oi  BreJJaly  and  of  the    nay  which  the  defendant  had 

rpn    ^i     '^ff>ti:'er  v.  Wtlluimf^ft  mnd^  Others  zTtnxt  msde  fince  the  year  1715,  in  the  com- 

tcr  of  iirf^      J     before  the  court   of  exchecjiKr.     'llie  mon  fields,and  on  the  hades,  bawk»,  and 

/iw^rer,  and  i«d.    plaintiffs  were  re  Aors  of  jE.j/?  Allinyton^  land's  ends,  and  alfo  for  a  moiety  of  the 

an    sere  to  rlic   -^nd  Hrji  yli/in^^ton^  aud  dcnii.ntled  lioni  tithes  which  had  arifcn  fincc  that  year 

rtdor   or    ff^e'f   the  defendants  the  tithes  for  foyr  years  mi  the  Old  IticJo/ure/   in  his  poffeflicn, 

j-IUittgtun  in  Jicu    pa  ft,  which  had  ariTen  on  their  fcveial  in  the  pariih  iA  Wefi  AlUn^9n\    Brtf" 

of  I  he  tl.lie^  of  lands,  in  the  faid  parifhes  rcfpccHivcly.  fily  the  rcAor  of  Eafi  ^llim^Uny  who 

tbt  OU  hchjure,    "^^^  defendant  ii^illi.:iifon,  in  his  anfwcr  was  a  defendant  to  the  |»1,  clair.icd  his 

to  Brajftdys  bill,  faid  that  all  his  lands  iroictyof  the  tithes  on  rt*^  Old  Jnchfutti. 

lay  in  //  eji  AHin^tm ;  and  both  the  de-  'J  he  defendant  IVilliamftn  denied,  ihat 

fcndants  laid  that  twelvcpencc  an  acre  any  titJics  had  ever  been  paid  of  hay 

had  hi  en  alwayb  paid  to  the  redorsof  ^rowing  on  the  hades,  bawks,  and  land's 

the  faid  parities  in  e<]ual  portions,  in  ends,    which    in     the  common    fields 

Jicu   of  the   tithefr  ariiing  in  tbt  Old  were  U-ft  for  the  convcniency  of  plough- 

Jntlo/uret,     Thfy  alfo   contended   that  ing  ;  ai.d  he  fet  forth  the  quantity  he 

no   tithes  were   payable  for  tlic   hay  had  nude  thereon  ;  and  alfo*  the  num- 

tfcat  had  been  mowed  frrm  the  Hac'rt  btr  of  acres  whjch  he  occupied  in //# 

and  Btftvh  m  the  faid  pariHi^  the  plain-  Old  JmJo/tirrtihut  faid,  that  he  could  not 

tiffs  having  received  the  tithch  of  com  tell  the  quantity  Avhich  lay  in  each  pa- 

''grown  in  tbeopenJicUj^   which  v. ere   di-  rifh  ;and  that  no  tithes /m  i/Whad  ever 

videdby  the  faid /ffliVjand  J!ffl?t/x.J  he  been  paid  for  the  fame.     Braffalyy  iht 

Court  dire(9:ed  an  ifi'uc  to  try  what  parts  red:or  of  Eaft  AlliiigtM,  filed  a  crofs  bill 

of  the  defendant's  lands  in  the  Old  In'  againfl  Wiltiamfm    and   the  reclor  of 

W^/r/-/ lay  in  each  parifh.     But  it  does  Keji  AlUngton.      The  Court  ordered 

rotappcar  that  any  further  proceedings  Killiamfon  to  come  to  ^J$imt  account  for 

were  had  in  the  caufe.     On  the  twen-  the  tithes  on  the  Old  IncUfttret^  and  pay 

ty-firft  of  February   173 1,   the  caufe  of  •ne  moiety  thereof  to  each  of  the  faid 

Cofir   V.   Willijmj'on  cuiuc  before  the  reAori. 

ilated 
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feted  in  the  bill ;  that  tlic  tcwnfhip  of  AlUngUn  lay  in  the       Twtttt 
chapclry  or  parifhes  of  EaJI  Allin^QH  and  Wejl  Allmgttrty   and       ^f^^^. 
confiftcd  of  one  thOufand  eight  hundred  acres;  that  one  thou- 
fand  acres  thereof  wSre  open  corn  fields ;  that  eight  Hundred 
acres,  other  part  thereof,  were  inclofed  upwards  of  one  hundred 
years  ago,  and  were  known  by  the  name  of  the  Old  Inciofures% 
that  the  chapclry  of  Eaft  AUington  and  the  parifli  of  lyeft  Ai^ 
lington  adjoined  together;  that  the  Old  Inclo/ures  lay  within  both  ; 
but  they  denied,  that  it  was  impoflible  to  know  how  many  acres 
of  the  Old  Incisures  lay  in  each  pariOi  or  chapclry,  or  that  it  was 
apprehended  that  half  of  fuch  old  hiclofures  lay  in  Weft  AUington^ 
and  the  other  half  in  Eajl  AUington^  or  that  the  occupiers  olthe 
Old  biclofurts  had  conftantly  compounded  with  the  reftors,  and 
had  paid  one  moiety  to  each  rcftor ;  and  they  faid,  that  an  ancient 
cuftomary  payment  had  been  made  by  the  occupiers  of  the  i)ld 
Inclofures  to  the  reftor  of  Sed^rxh^  in  lieu  of  all  tithes  arifing 
theredn  in  the  chapclry  of  Eaft  AUington  ;  and  another  ancient 
iuftomary  payment  by  the  proprietors  of  the  Old  Inclofures  to  the 
rcftor  otJVeJ}  AUington j  and  accepted  by  him  in  lieu   of  all 
Jithes  arifing  on  fuch  of  the  faid  lands  in  the  faid  Old  Inclofuret 
as   were  within  that  parifh,  while  fuch  lands  rcfpeftivcly  re- 
mained and  had  been  ufed  as  meadow  and  pafture  ;  and  they 
denied,  that  any  tithes  in  kind  had  ever  been    paid   or  fet 
but  for  the  faid  reftors,  or  either  of  them,  upon  any  lands 
within  the  Old  Inclofures.    They  alfo  denied,  that  the  plaintiffs 
were,  to  their  knowledge,  each  entitled  to  receive  a  moiety  of 
all  tithes  of  corn,  grain,  hay,  milk,  wool,  calves,  lambs,  or  any 
other  titheable  matters,  great  or  fmall,  yearly  arifing  in  the  Old 
Inclofures  in  kind,  or  any  fatisfaAion  in  lieu  thereof,  except  the    ' 
ancient  cuftomary  payments^for  the  fame,  or  that  the  prefent, 
or  any  former  occupiers  of  lands  therein,  had  conftantly,  and 
for  time  inunemorial,  paid  to  the  reftors  of  thp  faid  chapclry^ 
parifh,  or  parifhes  in  moieties  or  otherwife,  all  or  any  of  the 
tithes,  great  or  fmall,  yearly  arifing  upon  fuch  lands  in  kind,  or 
any  Tatisfaftion  in  lieu  thereof,  except  the  ancient  cuftomary 
payments  for  the  fame ;  and  they  fet  forth  an  account  of  the 
lands  occupied  by  them  in  the  Old  Inclofures y2X\A  alfo  the  fevcral 
titheable  matters  which  had  arifen  thereon,  during  the  time  de^^ 
manded  by  the  bill ;  and  fubmitted  to  the  Court,  that  whatever 
rights  the  plaintiff's  might  have  eithet'to  tithes  in  kind,  in  refpeft 
orchc  lands  in  the  Old  Inclofures^ot  to  any  fatisfaftion  in  lieu  there- 
ot^  fuch  rights  were  feparatc  and  diftinft  within  their  refpeftivc 
parifhes,  chapelries^or  reftories,  and  that  therefore  they  could  not 
he  entitled  under  the  agreement  to  equal  halves ;  and  they  further 
laid,  that  they  could  and  would  infift,  in  bar  of  fuch  demand,  on 
an  ancient  real  compofition  made  before  the  thirteenth  year  of  the 
reign  of  ^een  Elizabeth^  between  the  owners  of  x\it  faid  lands, 
and  the  then  reftor  of  the  medieties  of  the  faid  reftory  of  S^dg- 
irook,  with  the  (aid  chapel  of  Eaft  AUington  annexed,  with  the 

K  4  confent 
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Twtttf      tonfcnt  oT  the  Bijbop  of  Lhicdn^  and  the  patron  of  the  (aid 

^zmnft        rcftory  :  that  is  to  say,  that  at  Lai^  Day^  oldjlile^  in  every 

'       year,  there  had  been  paid  to  the  reftor  of  the  faid  parifh  or 

ftatedT  chapelry  of  Eafi  Allmgton^  for  the  time  bekig,  until  Mtchaelmof 

1775,  the  funi  of  twelvcpcncc,  and  no  more,  for  every  acre  of 
fuch  meadow  and  padure  land  as  aforefaid,  and  fo  in  proportion 
for  any  lefs  quantity  than  an  acre,  as  a  modus  lot  and  in  lieu  and 
(utisfadlion  for  all  manner  of  tithes  whatfoever  yearly  arifing, 
renewing,  or  payable  upon  or  from  all  fuch  meadow  and  paT- 
uire  land  in  the  faid  Old  Inclofuresy  when  ufed  as  fuch,  as  were 
iituate  within  the  faid  chapelry  or  parilh  of  Eajl  AUlngton  :  and 
ALSO,  that  the  occupiers  of  fuch  meadow  and  paflure  land, 
part  of  the  faid  Old  Inclofures  as  lay  within  the  parifli'Of  fVeJi 
Allington^  from  the  time  of  making  the   faid  real  compofukn^ 
and  until    Michaelmas    1775  conflantly    paid    and    been    ac* 
cudomed,  and  of  right  ought  to  pay  yearly  the  like  compodtioQ 
of  twelvepence  an  acre  at  Lady  Day^  oldjiile^  as  above  mentioned. 
They  further  faid,    that    no   variation  or  alteration    had   at 
any  time  been  made  in  the  faid  moduftSy  nor  had  any  other 
fum  been  paid,  but  that  the  fame  had  always  been  accepted  by 
the  former  redlors  until  Michaelmas   1775  ;  andinfifled,  that 
fuch  payments  had  fubfifted  during  fuch  time  as  modufes^  and 
not  as  temporary  compojitiom^  variable  at  pleafure ;  and  that  they 
were  ready  and  willing  to  pay  the  faid  plaintifis  refpe^vely 
fuch  modus  or  yearly  fum  of  twelvepence  an  acre  for  all  meadow 
and  pafture   lands  in  the  Old  Inclofures^  and  fubmitted  to  the 
Court,  that  the  plaintiffs  could  have  no  relief  prayed  by  their 
bill,  and  that  no  right  could  be  eflablifhed  to  prevent  the  like 
queftions  being  litigated  between   the  future  reftors,  and  the 
occupiers  of  the  Old  Inclofures  \  and  therefore,  that  all  difputes 
With  refpe£t  to  the   faid  tithes,  and   more   particularly   with 
refpeA  to  the    tithes  of  corn  and   grain,  might  be  prevented, 
and  the  plaintiffs  and  their  fucceffbrs  have  their  rights afcertained 
a^d  effablifhed,  it  was    incumbent   on    the   plaintiffs  to  have 
'  the  parochial  limits  and  boundaries  of  the  faid  Old  Inclofures  af- 

certained with  as  much  exa£tnefs  as  the  fame  could  be  done, 
and  in  fuch  manner  as  to  the  Court  ihould  feem  meet. 

the  cauft  To  which  anfwers  of  tlie  faid  defendants  the  plaintiffs  replied^ 

*^*  and  the  faid  defendants  rejoined  \  and  witneffes  were  examined 

on  both  fides ;  and  upon  hearing  counfel  for  all  parties  \  and 
on  reading  the  depofitions  of  ^ohn  Lely  \  and  an  exhibit  mark- 
ed A. )  and  on  debate  of  the  natter ; 

'^^^  h  d^"*^*^*'  '^"^  Court  ordered  the  deputy  remembrancer  to  take  a« 
^hTou  Udc'urii  account  of  what  was  due  from  the  defendants  Welhy  and  //?//, 
Arcrtcdcopayt*^c  for  the  tithes  of  corn  which  they  refpcftively  grew,  reaped,  and 
ti.hn  ;l».rccf.     carried  away   from  the  lands  in  their  refpective   occupations 

lying  in  /^f  Old  Inclofures^  during  the  time  demanded  by  the 

bUli 
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bill  I  it  being  admitted,  that  the  other  defendants  did  not  grow       TwiLtt 
any  corn,  in  tie  Old  Inclofures^  during  thp  faid  time.  ^zatnfl 

The  Court  farther  ordered  the  bill,  fo  far  as  it  fought  an  The  hill  difmir. 
account  from  the  faid  other  defendant^  for  tithes  of  corn,  to  be  ^*^*J  *P'"^  '**"'• 

The  Court  further  ordered,  by  confent,  iflues  to  try,  '^""  ^^^^^^ 

^  *  «o  try, 

First,  ««  Whether  the  occupiers  for  the  time  being  of  fo  ift.Whethtrttw 
••  much  meadow  and  pafturc  land,  part  of  the  lands  called  or  ^'"£'^"n^/,j 
•*  known  bv  the  name  of  th^  Old  Inchftire^  as  lies  or  is  fituate  ^/ft^rw','  h^v* 
•*  within   the  parifh  and  chapelry  of   Eyl  AUington^  in  the  immcjiioriiUy 
"  county  of  Lincoln^  have,  from  time  immemorial,  conftantly  paid  li,  an  acre, 
"  paid  and  been  accudomed,  and  of  right  ought  to  pay  yearly  *"J*^".  **^  *^* 
•*  to  the  reftor  for  the  time  being  of  the  mediety  of  Scdghrook^ 
**  witii  the  parifh  and  chapelry  of  Eafi  AUlrigton  annexed,  the 
•'  fum  of  twclvepence,  and  no  more,  for  every  acre  of  the  faid 
**  meadow  and  pailure  laud  when  ufed  as  fuch,  and  fo  in  pro- 
*'  portion  for  any  lefs  quantity  than  an  acre  ;  and  whether  the 
««  laid  rcSor  for  the  time  being  hath  accepted  the  fame,  as  a 
<^  modus  for  and  in  lieu  and  fatisfaAion  of  all  manner  of  tithes 
•'  whatfbever  yearly  arifing,  renewing,  or  payable  upon  or  from 
'^  the  faid  meadow  and  pafture  land  when  ufed  as  fuch*** 

Secomdlt,  .«  Whether  the  occupiers  for  the  time  being  of  td-Wliether  tl« 
«  fuch  meadow  and  pafture  land,  part  of  the  faid  lands  called  "^IJ^'ll^^^^ 
«  or  known  by  the  name  of  the  Old  Inclofure^  as  lies  or  is  fituate    '^iZ^on]   have 
•*  within  the  pariih  of  Weji  *Allington^  in  the  coiirity  of  Lincoln^  paid  is  an  acre, 
•<  have,  from  time  immemorial,  conftantly  paid,  and  been  ac-  as  a  wc^/Mnn  lit- « 
"  cuftomed,  and  of  right  ought  to  pay  yearly  to  the  reftor  for 
**  the  time  being  of  the  faid  parifh  of  IFefl  Allington^  the  fum 
«  of  twclvepcncc,  and  no  more,  for  every  acre  of  the  laft  men- 
^*  tinned  meadow  and  pafture  land,  when  ufed  as  fuch,  and  fo 
<<  in  proportion  for  any  lefs  quantity  than  an  acre  ;  and  whether 
"  the  reAor  for  the  time  being  hath  accepted  the  fame  as  a 
*<  modusy  for  and  in  lieu  and  fatisfaflion  of  all  manner  of  tithes 
**  whatfoever    yearly  arifing,   renewing,  or  payable  upon  or 
^  from  the  faid  laft  mentioned  meadow  and  pafture  land  when 
«  ufed  as  fuch.'' 

The  defendants  in  equity  to  be  plaintiffs  at  law  j  but  by  an  The   occupies 
order,  the  twenty-fifth  day  of  November  1780,  the  time  for  ^^  j]^  J'***"'**^' 
trying  the  faid  iffues  was  enlarged,  the  defendants  undertaking 
peremptorily  to  try  the  fame,  &c. 

The  faid  iffues  were  tried  by  a  fpecial  jury  of  the  county  of  a  verdia  found 

Lincoln,  and  both  the  iffues  were  found  in  favour  of  the  occu-  in  favour  of  th4 

piers }  but  Mr,  Justice  Duller,  who  tried  the  iffues,  indorfed  "^^^^'^^ ' 

the  pcjea  in  the  following  words:  «  The  land  in  queltion  was  ^nd  wis' on^ 

"  proved  to  be  now  worth  (ixteen  (hillings  an  acre  on  an  average,  worth  12*.  an 

"  and  that  thirty  years  sjgo,  it  was  worth  only  twelve  (hillings  acre  thirty  ycara 

sfc  an  ^^^^^^» 


of     the     tidjcs 
thereof! 
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Twiitt      ^  kfi  lere  on  an  average.    If  the  Court  (hould  ht  of  opitiod 
Again/        tt  that  upon  thiis  evidence  the  moJus  is  rank^  then  i  veirdjA'  is 
'^**  »^-       u  to  b<j  entered  for  the  defendant.*' 

The  cafe  argued      Tlie  caufe  cimc  on  f6r  further  diredfens  on  l!be  fourteenth 

2)"dor^me!u*on  ^^^  ^^  "^^^  ^ '^ ' *  ^^^^  "P®"  reading  the  decree,  p^/lea,  and 
t\t€  uAiA^  tndorfement ;  and  hearitig  couniel  fo^  all  parties,  it  was  ordered 

to  iland  over  for  the  furthef  hearing  of  counfel,  and  the  con« 
^deration  of  the  Cou-^t  on  the  faid  fpecial  indorfement ;  and  on 
the  twei^ty-fixth  of  June  1781,  upon  arguing  th^  bxAit  bg 
counfel  two  days ;  and  on  full  debate  of  the  maher  i 

AntmtM  09-       The  Cou  rt  ordered  a  new  trial  of  the  faid  ifTues*. 

•lercd. 

A  veriia  found  The  iffucs  werc  accordingly  again  tried,  when  a  vcrdift  ww 
In  favour  <rf  the  found  in  favour  of  the  defendants  in  the  faid  ifities,  and  tlic 
'***'*•  caufe  came  on  for  further  direftions  on  the  founcenth  of  No- 

vember 1 782,  on  the  return  of  the  faid  po/lea  \  when  upon  read* 
fng  the  faid  decretal  order,  dated  the  twenty-fixth  of  yune 
178 1 9  and  the  faid  poJiea\  and  hearing  counfel  for  all  par- 
ties \  and  alfo  on  reading  the  decretal  order,  dated'  the  twenty- 
firft  of  February  1 780  ; 

The  report  or-  The  Court  ordered  the  plaintiflEs  to  pay  to  the  feveral  dc- 
t'h^tX^'!**^^*  fendants,  againft  whom  the  faid  bill  isdirefted  to  ftand  diimiflcd 
^-  *j./  r.-!/:-^.  in  recard  to  the  demand  of  tithe  corn,  their  cdfts  of  this'  fuit 


the  I'^lefures  '^^  regard  to  the  demand  of  tithe  corn, 
ir  cofts.         in  reipeA  thereto. 


on       _    ^ 

t-^eir  cofts.         in  refpcft 

The  deputy  or  The  Court  further  ordered  the  deputy  remembrancer  to 
dertd  to  take  take  an  account  of  what  was  due  to  the  plaintifls .  from  the 
tbetitt^cTofWn  defendants  for  the  tithes  of  the  feveral  other  titbeable  matters 
'»  the  Old  ii8r/#.  which  had  arifen  upon  the  Old  Inclofutis  \  and  that  the  faid  de» 
fwreu  and  the  fendauts  (hould  pay  to  the  plaintiffs  what  (hould  appear  due  from 
defendant  to  pay  them  refpcftively  thereoo,  in  eqnal  moittui^  together  with  the 
«l!^i!r  to'^lf  plaintiff's  cofts  of  this  fuit  to  this  time,  both  at  law  and  ii) 
rtaorc  equity,  except  as  to  the  particular  matter  wherein  the  faid  biU 

is  directed  to  ftand  difmiffed  as  aforefaid  \  the  deputy  to  tax  the 
faid  cofts )  and  the  conftderation  of  fubfequent  cofts,  &c.  to  be 
referved  till  after  report* 

Sktnner,  Chief  BaroHf, 
Eyre,  Baron, 
HoTHAll,  Barofit, 
F£RRYK,  Barofu 


HiLAETTtaM  Sparkes  againjl  Barrow. 

aa  Gto.  3. 

Glaucejlerjbirey  i\Jl  February  178a 

il!»jprf»Whether  HPHE  vicar  of  Churcbam^  with  the  chapel  of  BuUey^  in  the 
the  ipicar  of  -^  county  o£GlmiC€/ier^  annexed,  claimed  all  fmall  tithes  arifing 
Srth?  r*2  therein  in  kind,  and  ftated,  that  the  defendant  Barrow  had,  f(W 

MuUtft  in Gletftiptrpcrt  annexed,  is  entitled  to  the  tithe  of  wood  io  the  parilb,  except  of  f£e  im^  Itmdi 
ei  :|ie  manor  of  Htgbnt^t. 

feveral 
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fcveral  years  be^n  Icflfec  or  occupier  of  certain  farms  in  the  pa-  '  Sparkk* 
rifc ;  tha^  there  were  llan Jing  thereon  wood  which  grew  from  ^  f?*"*/ 
thr  ftools  of  oaky  aflii  beech,  and  other  trees>  and  not  from 
acorns,"  or*  other  feeds  ;  and  that  he  had  fold  the  wood  to  the 
defendant  Lucy  ;  that  the  defendant  Lucy  had  cut  dowh.  and 
felled  the  fame,  and  difpofed  thereof  without  fctting  out  the 
tithes  to  the  plaintitF,  or  making  him  a  fatisfaftlon  for  the  fame. 
The  bill  therefore  prayed  ari  account  and  payment  thereof. 

The  defendant  Lucy  admitted,  that, in  1 774,  he  had  purchafed 
of  the  defendant  Barrow  a  quantity  of  coppice  wood  ftanding 
upon  an  inclofed  part  of  the  demefne  lands  of  the  manor  of 
CkurchaiHy  and  formerly  coWt A  the  Toft^  the  Fur%ey  Grounds y  and 
the  Five  H^ells^  containing  about  thirry-eight  acres,  which  con- 
fided of  oaky  hazle,  afh,  yew,  hawthorn,  and  black  tiiorn  ;  that 
the  greater  part  of  the  oak  grew  from  old  itools,  and  fome 
from  acorns  \  that  he  purchafed  the  faid  wood  of  Barroiv  for 
nine  hundred  and  fifty  pounds,  tithe  free. 

The  defendant  Barrow  denied,  that  the  plaintiff  was  entitled 
to  the  tithes  of  wood  in  the  parilh  ;  and  infifted,  that  they  be- 
lohged  to  the  dean  and  chapter  of  Gloucejier^  as  impropriators 
thereof,  or  to  their  lefiee.  He  faid,  that  it  had  been  ufual  for 
the  dean  antf  chapter  to  grant  the  vicar  2  Icafc  of  the  impropria- 
tibn  within  thti  tithirigs  6f  Highnam^  Linton^  and  Over  §  and 
that  bv  viitiire  thereof  he  was  entitled  to  the  reftorial  tithes 
therein,  excepting  of  thofc  things  which  were  difchargcd  of 
tithes.  He  alfo  faid,  that  the  dean  and  chapter  had,  in  the  year 
1756,  dcmifed  to  him  for  twrnty-one  years  all  the  reftory  of 
Churcham  With  its  rights,'  5cc.  extending  into'  Churcham  and 
iuiUy^  and  all  tithes,  glebe  lands,  commodities,  and  other 
profits  theret'o  belonging,  except  as  therein  is  excepted,  and 
alfo  by  another  Icafe  or  the  fame  date,  for  the  like  term,  a 
moiety  of  tie  manor  of  Churcham,  and  of  the  faid  fcite,  manor^ 
and  farm  houfe,  with  the  right«,  &c.  thereto  belonging,  to- 
gether with  a  moiety  of  the  wood  called  Bird  fVoody  and  all  and 
fingular  the  mefiuages,  8(c.  to  the  faid  moiety  belonging,  in  as 
ample  a  manner  as  the  fame  had  been  granted  by  them  to  JV. 
Barrisy  by  indenture,  dated  the  thirtieth  oi  Augujiy  in  the  thir- 
teenth year  of  Charles  the  Second^  except  as  therein  was  excepted  ; 
that  by  virtue  of  the  faid  leafes  he  held  the  fame,  until  the  ex- 
piration thereof^  at  Michaelmas  laft.  He  admitted,  that  in  the 
ytars  1772,  1773^  and  i774,^here  was  ftanding  on  the  demifed 
prcraifcs  a  large  quantity  of  wood^-  underwood,  and  coppice 
Wood,  part  of  which  grew  from  old  ftools,  arid  other  parts  from* 
acorns  or  other  feeds  *,  and  that  the  fame  confided  of  oak,  aih^- 
bazlc,  yew,  and  other  trees  of  about  twenty-fix  years  growth  \ 
that  in  OHoher  1 774,  he  contrafted  with  Lucy  for  the  fale  there- 
of; and  alfofor  a  quantity  of  flandards  of  near  fifty  years  growth, 
afid  for   many    yew  trees,  hawthorns,  and  lops  of  old   dak 

uccs 
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SrAiKBt  tr^^s  ftandiDg  on  certain  inclofcd  grounds^  part  of  the  iitnefni 
Ba^Tow*  '^^^  °^  ^'^^  ^^^  manor  called  «i^  Toft^  the  Furvn^  Grounds^  and 
the  Five  Wells^  about  thirtv.eight  acres  ;  that  he  fold  the  fame 
for  nine  hundred  and  fifty  pounds^  tithe  free  ;  and  that  the 
fame  was  cut  by  the  defendant  Lucy^  and  applied  by  him  to  his 
own  ufe  ;  and  he  infixed,  that  the  plaintiff  was  not  entitled  to 
the  tithes  thereof  in  kind,  or  to  any  fatisfaAion  in  lieu  thereof; 
for  that  the  abbot  and  convent  or  monaftery  of  Saint  Peter  Gloucejlet 
.  were,  long  before  and  at  the  diflblution  of  the  monafleries,  in  the 
thirty-firft  year  of  Henry  the  Eighth^  feifed  of  and  entitled  to  the 
manor  of  Churchatn  and  the  demefne  lands  thereof,  and  of  Bird- 
wood  JVoody  and  of  the  impropriate  reftory  or  parfonage  of 
Churchanty  with  the  chapel  of  Builey  annexed,  and  all  tithes  and 
appurtenances,  with  the  right  of  patronage  and  prcfentation 
of  the  faid  vicarage  of  Churcham  ;  that  by  unity  of  pofleffion 
of  the  faid  reflory,  manor,  and  demefne  lands,  of  which  the 
fame  were  parcel,  or  by  fome  other  lawful  ways  and  means  the 
faid  abbot  and  convent  enjoyed  the  demefne  lands  and  manor 
exempt  from  the  payment  of  tithes,  except  fuch  tithe  thereof  as 
the  vicar  was  endowed  with  ;  that  the  faid  abbey  was  diflblved  . 
in  thirty-firft  year  of  Henry  the  Eighth^  and  the  poileilions  there- 
of, and  of  the  faid  manor,  the  demefne  landsy  and  Birdwood  Woodj 
and  the  faid  re^ory  and  advowfon  became  vefted  in  Henry  the 
Eighth^  who  afterwards  granted  the  fame  to  the  dean  and  chap- 
ter of  G/(?«f$/?^,  and  their  fucceffors  for  ever ;  that  by  virtue  of 
fuch  grant  and  the  faid  a£l  of  parliament,  the  faid  dean  and 
chapter  were  legally  entitled  thereto  difcharged  of  tithes  ;  that, 
the  faid  king,  before  the  faid  grant,  had  granted  to  J.  Arnold^ 
and  his  heirs,  fifty  loads  of  hard  wood,  to  be  yearly  taken  from 
Birdwoodf  which  was  then  all  woodland,  but  iince  cut  up  and 
become  common ;  that  the  dean  and  chapiter  afterwards  came  to 
an  agreement  with  the  faid  Arnold,  and  by  indenture,  dated  the 
firft  of  March,  in  the  thirty-fifth  year  of  Henry  the  Eighth, 
they  granted  to  him  and  his  heirs  part  of  Birdivcod.Wood,  con- 
taining one  hundred  and  fifty  acre«,  in  recompence  for  the  faid 
fifty  loads  of  wood  yearly ;  that  fuch  part  of  the  faid  wood 
yearly  fo  granted  to  him  became  afterwards  vefted  in  Sir  R. 
'  Cooke  \  and  that  the  faid  Arnold^  and  the  feveral  perfons  claiming 
under  him,  held  the  fame  difcharged  of  tithes  until  the  be- 
ginning of  the  reign  of  Charles  the  Firjl,  when  J.  Brown,  then 
hirmer  of  the  reftory  impropriate  of  Churcham,  under  the  faid 
dean  and  chapter,  claimed  tithes  of  part  thereof,  and  commenced 
a  fuit  in  the  ecclefiaftical  court  of  Hereford  for  that  purpofe  \ 
that  the  faid  Sir  R,  Cooke  exhibited  an  information  in  his  ma« 
jefty's  court  of  wards  and  liveries  againft  the  faid  Brown,  infift* 
ing,that  Birdivood  Wood,znd  particularly  the  part  thereof  granted 
to  Arnold,  was  difcharged  and  exempt  from  tithes  3  that  the 
faid  caufe  came  on  to  be  heard  on  th^  fcventh  of  February,  in 
the  eighth  year  of  Charles  the  Firjl^  whtn  it  was  ordered  and 

DECREED 


\ 
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PBCREED  by  the  court,  that  an  injun^lion  ihould  iffuc  to  (lay       -  ^''^J* 
proceedmgs  in  the  ccclcfiaftical  court  of  Hereford  \  and  that;      Bajuicw, 
the  faid  Sir  R.  Cooke,  his  heirs  and  afligns,  (hould  enjoy  the  faij 
wood  and  wood  ground  freed  and  difcharged  of  tithes  ;  and  he 
iaid,  that  fuch  proceedings  and  decree  were  evidence  of  the  faid 
exemption,  except  of  fuch  tithes  as  the  vicar  was  endowed  witl^ 
or  entitled  to  ;  and  that  the  re£lor  or  impropriator  of  the  faid 
parifl),  and  not  the  vicar  was  entitled  to  the  tithes  of  wood  in 
the  faid  parifh,  where  fuch  tithes  were  payable.    He  further 
faid,  that  about  fixty  years  ago  the  part  of  Birdwood,  fo  granted 
to  Arnold^  was  cut  down  by  the  faid  dean  and  chapter  ;  and  that 
no  tithes   for  the  faid  wood,  or  any  payment  or  fatisfa£lion  in 
lieu  thereof,  were  paid  or  demanded  ;  that  in  1741  he  purchaied 
of  the  then  leiTees  of  the  other  moiety  of  the  faid  redlory  im- 
propriate their  intereft  in  the  faid  leafe,  and  confidering  himfelf 
entitled  to  the  whole  tithe  wood  through  the  parifli,  he  claimed 
the  tithes  arifing  from  fome  part  of  Btrdwood,  and  inftituted  a 
fuit  in  the  confiftory  court  of  Gloucefter  againft   T.  Meyrick  for 
non-payment  thereof ;  that  JD.  Cook,  owner  of  the  faid   wood, 
and  the  (z\d  Meyrick,  filed  a  bill  in  chancery  againfl  him,  ftating 
the  feveral  matters  aforefaid  refpefling  the  exemption,  and 
prayed  an  injunction  to  ftay  proceedings  in  the  ecdefiaftical 
court,  and  that  fuch  exemption  might  .be  edablifhed  ;  that  he, 
being  advifed  that  Cooke  wzs  eotitled  to  fuch  exemption,  thought 
proper  to  drop  fuch  fuit  in  the  ecclefiaftical  court ;  that  Cookg 
foon  afterwards  died,  and  the  fuit  became  abated  ;  that  after- 
wards, in  1751  and  1752,  the  whole  of  the  faid  coppice  wood 
belonging  to  Cooke  was  cut  whilll  Mr,  Whinfieidvrzs  vicar  \  and 
again  in    1766,  when  the  plaintiff*  was  vicar ;  but  that   he,  as 
leiTee  of  the  faid  re^flory,  did  not  demand,  nor  was  any  tithes 
thereof  paid  to  the  defendant,  as  Icflee  of  the  faid  impropriators, 
.or  to  the    f^id  vicar ;  that  in  1748  the  coppice  wood  upon  the 
Tofty  the  Purvey  Grounds,  and  the  Five  Wells,  of  about  feventeen 
or  eighteen  years  growth,  was  cut  and  fold  by  the   defendant 
(0  7*.  C.  Bgovey  for  two  hundred  pounds,  without  any  mention 
of  tithes,  but  who  through    miftake  paid  Mr.  Whinfield  the 
yicar    the    tithes  thereof ;  and    he   infifted,   that  -  fuch   pay- 
ment being  made  without  his  confent,  it  ought  not  to  effedl  his 
right.     He  faid,  that  he  had  not  any  books,  &c.  whereby  it 
would  appear  that  the  tithe  of  wood  growing  on  any  of  the 
aforefaid  lands  had  been  paid  to  the  vicar,  or  that  any  fuch  tithes 
had  been  made  to  the  plaintiff's  predecefTors,  except  in  the 
ungle  improper  payment  aforefaid. 

The  plaintiff*  replied;  the  defendants  rejoined  ;  and  witneilcs 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  for  all 
parties ;  and  upon  full  debate  ; 

The  Court  ordered  an  iflue  to  try,  <<  Whether  the  plaintiff* 
f*  Edward  SparkeSy  as  late  yicar  of  the  parilh  of  ChuKcham,  m 

-       ■■    ■  '  «^  the 
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SPAPKtf  «  the  county  of  Gioucejler^  with  the  cbapel  of  J5tt//ry  annexed^ 
tf^^if/.        «#  V21S  endowed,   or  other  wife  entitled  to  the  tithes  of  wood 

^AiAow.  ^^  within  the  faid  parifh,  except  of  the  demefne  lands  of  the  manor 
<*  of  Highnam*^  To  be  tried  by  a  fpedal  jury  ;  the  plaintiff 
In  equity  to  be  plaintiff  at  law  j  the  judge  to  indcrfe  \  wd  ^ofis 
^nd  furt4q:  direflions  to  be  referved  till  after  trial. 


hilaiyThm  Davenport  a^ainfi  Taylor. 

20.  Gio.  3* 

Notihigbamjbire^  72d  February   1780. 

The  vic»rof Rau  HpHE  vifrar  of  Raicliffe  upon  Trent^  in  the  county  of  Noithg^ 
giifi  upcn  Trent,  4  Jlfam^  claimed  all  I'mall  tithes,  except  of  wool  and  lamb^ 
in    Nottingbav,.  ^j^j^j^  j^^j  ^^-^f^^  ^    ^^      defendants  lands  fincc  the  fifth  of 

^ri:,  claims  I  he     ,^  -r      -•  .  . 

toS^  liche.,  ex-   May  i-JTj. 

ccpt    of    wool  and  lambs^  in   klod 

The  defendant  The  defendant  y.  BeUifin  admitted^  that  he  occupied  one 
Bittifin  {^yi,t\m  hundred  and  twenty  acres  of  land  at  Holme  Peirpoiut  and  Lamhf- 
ar^^rPiVr*  '^^^^ '  ^"^  infifted,  that  the  faid  lands  lay  in  the  pariflh  of  HckMf 
\t^:nt^  and  at  P^irpoinf^  and  not  in  the  parifh  of  Ratellffei  and  that  they  were 
I^mffjcott  I  but  free  from  payment  of  all  tithes  both  great  and  fmall^ 

that    neither  of 

tHofe  places  are  in  the  piri(h  of  RauUffe  upon  Trent, 

The  defendant  The  defendant  Taylor  admitted,  tbat  he  occupied  lands  ia 
raj:or  admits,  the  parifli^  but  he  faid,  that  the  reftory  of  RaUltffe  upon  Treni^ 
1  J  .^-.  ^  "  and  the  vicar aee  thereof,  before  the  diiTolution  of  the  monafte- 
ri(h,  bui  ra>s,  ^^^s,  belonged  to  the  pnory  and  convent  of  TburgartWi  Jn  the 
thar  tiercdioiy  faid  county  of  Nottingham  f  that  at  the  time  of  the  diffolution 
Kkngcd  to  the  of  the  faid  monaftery,  both  the  rectory  and  vicarage' became 
^liZ  •''Slat  it  ^^^^^  *"  ™^  Crown;  that  ^/ern  Elizabeth,  by  her  letters 
was'^^given,  on  Patent,  dated  the  third  day  of  Jpril,  in  the  thirty-third  year  of 
the  diiio:uticn(  f  hcr  reign,  granted  for  herfelf  and  fucceffors  to  Af>  Staf^bop*  and 
thcpritry,  with  his  heirs,  all  the  rcftory  of  Ratcliffe  upon  Trtnt^  houfes,  glebe 
allies  uihc?,gre£t  j^nds,  and  the  tithes  of  hay,  and  grain,  &c.  that  in  the  faid 
clcwr"*  \o  M.  g''2nt  a  provifion  of  thirty  (hillings  a-year  was  made  for  the 
StatlJfe,  w  ho  vicar  in  lieu  of  the  feveral  tithes  claimed  by  the  faid  bill  ;  that  by 
was  10  pay  the  fundiy  conveyances  the  faid  reftory,  vicarage,  and  tithes  became 
vi«.ar  30*  a  year  jj^^  property  of  the  Dutchefs  cf  Kingjon  j  that  the  faid    ftipend 

in   litu  ot    the      r  *u-  /   /i  -ii-  1      1  iT         r  .  ..       •  .     ^t.         - 

fouli  tabca.        °    thirty  thilhngs  a-year  had  been  from  tmie  to  time  to  the  pre- 

fent  time  conOantly  paid  to  the  vicar;  that  the  tithes  arifing 

in  the  faid  vicarage,  as  well  great  as  fmall,  or  fome  modus  in 

lieu  thereof,   of  right  belonged  to  the  faid  dutchefs,  as  devifee 

in  the  will  of  the  late  duke ;  and  that  no  part  thereof  belonged  . 

that   t!wc  are  ^^  jj^^  plaintiff"  j   and  he  infifted  on  the  following  modujes^   w«. 

tt>   the  '^oii  tr  **  twopence  for  every  new  milch  cow,  and  one  penny  for  every 

thertrof  in  litu  **  ftropper  kept  and   fed  in  the  faid  pariih,  or  titheable  places 

ef  the  liihrs  of  «  thereof  in  lieu  of  the  tithes  of  calves  and   milk  ;  fourpence 

mHk,to.ii  ,j«lw,  ts  for  every  mare  and  foal  kept  and  fallen  in  the  faid  pariib,  in 

aBd  bct».  ,^  Yi^yx  of  the  tithes  of  colts  ;  and  fixpence  fior  every,  fwarm  of 

I  «  bees 
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<<  bees  kept  in  the  faid  pariQi  or  the  t'ltheable  places  thereofi    DATswpotT 
««  payable  at  Latnmiis  in  each  yearj  in  lieu  of  the  tithes  of  hecs.         *ir»'»j^ 
« wi,  Wd  honcy.'^  ■  ^*''"*- 

Thepl2^iiit^r<;p}ied;  the  defjpndants  rejoined  ji  and  vitnei^es.ThecaiiC^ 
were  examined  on  both  fides  \  and  upon  hearing  counfel  for  all  **"'**• 
parties*;'  and  readjngan  0(rder  to  prove  exhibits;  and  reading, 
by  confcnt,'  a  copy  ^the  endowment  of  the  vicarage  of  Rad* 
cBffeiipon  STrwf,  inthe  county  pf  Nottitfgham  \  and  reading  th? 
depofifion  of  Samuel  Sbtaring  \  and  on  full  debate  ^ 

Tff^  QovfCT  prdcrei)  the  deputy  reoicmbra^cer  to  take  an  r^^ort'ecrrcdt^ 
a^qunf  0^  ^bat  w^  due  from  J*  Taylor ^  for  all  xhe  tithes  de-  pf/  tithes    ia 
jns^nd^d  by  the  bill,  exicept  the  feveral  tithes  which  were  coycred  *^*"**  of  ibcirui- 
by  the  9^dti/jts  infiii.ed  on  in  his  anfwery  vh*  twopence  foF  every  ^^^^^^^] . 
9Mlch  cctvK,  and  que  penny  for  every  ftropper,  in  lieu  of  the  tithes 
of  calves  ax\4  nulk »  fourpence  for  every  mare  and  foal  in  lieu 
of  the  tith^  ^  CQ^ts ;;  ana  iixpence  for  every  fwarm  of  bees   in 
14  lieu  of  the  tithes  of  wax  and  honey ;  and  the  faid  defendant 
to  pay  the  plaintiff  the  (ame  with  his  cofts. 

The  Court  further,  ord^ed  the  faid  bill,  To  far  as  it  fought  an  md  to  pay  for 
account  of  the  titheable  ma,lters  in  kind  covered   by  the  faid  theorhermaiteri 
modufes^  to  be  difmiffed  with  cofts  \  and  the  deputy  remcmbran-  jj^?'"^  ^^^'^ 
cer  to  take  an  account  of  what  was  due  for  the  faid  feveral  199- 
dufe^i  but  without  cofts  on  either  fide« 

Th^  Court  alfo  direfted  an  iflbe  to  try,  <^  Whether  the  Aoimiedirfft. 
««  lands,  admitted  by  the  defendant  Jonas  Bett^oif,  in  his  anfwer  •^^  ^y*  '^^' 
"  in  this  caufe,  to  be  in  his  occupation,  or  any  and  what  part  ^p^^^i^^ 
*«  thereof  are  or  is  fituate  in  the  parish  of  Ratctiffe  upon  Trent ^  ^nt  «re  in  tJs 
^  in  the  cQunty  of  Kotiingbam,**  the  plaintiff  in  equity  to  be  the  p^rim  of  iu« 
plaintiff  at  law.  ^^• 

The  iflTue  was  tried,  and  the  jury  found,  that  the  lands  in  The  jury  fiad 
queftion  were  not,  nor  was  any  part   thereof  in  the  pariih  of  ^^  ^^  ««• 
Kaicliffe  upon  Trenf* 

The  Court  therefore,  on  the  twenty-feventh  of  November  Tiw-^iii,  n  «• 
1780,  ordered  the  bill  to  be  difmiffed  as  to  Jonas  Bdtifon^  with  5«nft    A^")*** 

roft«/   '  •       •.  *  "^  *  dtTmiiTcd    with 

HlTTCHIMS,  D.  D.  againji  MaXTOHAN.  HitAnyTxRit 

10.  Geo  t» 
Northumberland^  iZth  February  178a 

THE  plaintiffs,  truftees  under  the  will  of  the  right  honoura*  Tlie  owners  of 
ble  and  reverend  Nathaniel^  hte  LordCrevfe,  baron  of  Stean^  «*>«  «"• « '  *  ■  * 
and  lord  6ifhop  oiDurhani,  deceafed,  ftated,  that  they  had  been  /  *  „  j^  ,  \.;:3 
for  fix  years  paft  feifed  in  fee  of  all  the  tithes,  great  and  fmall,  ^,  j^j,  V'''\ 
arifing  in  the  chapelry  of  Sbot/ey^  in  the  county  of  Nortbumber*  the  tijhe  .1  m 
land;  that  the  defendants  for  three  years  paft  had  occupied  ^^  ^ri.:  .1 
therein  land^  which  was  part  of  a  piece  of  ground  called  Balbeck    **  ''*  ^ '^"  -. 

Commcn ; 
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HvTCHXNt     Commyn\  that  they  had  rcfpeftively  growing  thereon  oatSj  rye, 
H^         barley,  peafc,  and  turnips,  which  they  had  reaped,  pulled,    and 
AucHAN.     carried  away  without  fetting  out  or  paying  rhe  tithes  thereof. 
The  bill  therefore  prayed  an  account  and  payment. 

The  defendant!  Xhc  defendants  admitted,  that  the  plaintiffs  were  owners  of 
JlTnt'iffl'li'rce^  the  ttthes  of  corn,  gr;jin,  and  other  predial  and  fmall  tithes 
ihledcoalicithes,  ^rifin^  in  the  parifh  of  Sbotlej^  except  fuch  hay  tithes,  or  im- 
t3icep(  fuch  ai  dufes  in  lieu  thereof,  and  fmall  tithes,  as  the  curates  of  the  pcr- 
brioog  to  the  petual  curacy  of  Shotlej  were  entitled  to  \  that  they  had  in  the 
^SUth^^^^  laid  years  fevcrally  occupied  land  in  the  faid  chapelry,  part  of  a 
and  ihat  they  oo  Certain  moor,  common,  ortraA  of  wafte  land  within,  or  par- 
cupied  lands  on  cel  of  the  manor  of  Balbich^  called  Balbeck  Common^  from  which 
BaibukCummon  j  thcy  had  reaped  and  carried  away  corn,  grain,  peafe,  turnips, 
btttihcyfay,that  and  meflin,  without  fetting  out  or  paying  to  the  plaintifl&  the 

the  Mid  common     .,  y  e      r         i        9_  j^  t-       j-»j'  j» 

wai  wafte  ^^^hes  thereof,  for  that  by  5.  Gw»  3.  for  dividmg  and  in- 
ground  $  that  clofing  Baibeck  Command  or  the  faid  tra£k  of  wafte  land  in  the 
ky  the  5.  Crw.  barony  or  manor  of  Balheck  ;  and  by  the  a«  55*  3.  Edvfard6.  c. 
^ir\  "^/^  '?'  13*  the  feveral  parcels  of  land  fo  occupied  by  them  refpediFcly 

doled    for    the      -^  ,  V  i_  ^     r   .  1        /     r  x:  i 

pqrpofc  of  being  ^^^^  exempted  from  the  payment  of  tithes  for  feven  years  after 
improved;  and  the  improven^ent  thereof* 

that  hy  2.  &    3. 

£Jtv.  6.  c.  13.  it  is  exempted  frpm  tithes  (or /even yesrt^ 

The  caufe  fhe  plaintiff  replied  ;    the  defendants  rejoined  ;    and  wit- 

*  neifes  were  examined  on  both  fides  ;  and  upon  hearing  counfel ; 

and  reading  the  depofitions  of  feveral  witneiles  taken  in  the 
caufe  on  both  fides  ^  and  on  full  debate ; 

The  bin  retain-  Th£  Court  Ordered  the  bill  to  be  retained  until  Michael* 
td  until  the  en-  tnas  Term^  with  lihtriy  to  the  plaintifi^s  in  the  mean  time  to 
^^^K  ^^'^^''*T("  bring  a  joint  aftion  at  law  againft  all  the  defendants  for  the 
libenV  To  the  recovery  of  the  tithes  demanded  by  the  bill  upon  gi.  ^  3* 
plaintiffs  tobiing  Edw,  6.  The  plaintiffs  to  ftate  in  fych  a^on  that  the  lands 
anaaionatiaw.  arc  in  the  joint  Occupation  of  the  defendants,  and  the  defendants 

to    admit    the  fame,  and   that  the  plaintiffs  are    entitled  to 

tithes  within  the  chapelry  of  Shotlej^ 

i^Tht'^eUnd^  A  verdift  was  found  for  the  defendants ;  and  on  the  feycnth 
ants.  *  0^  tebruary  1 782,  after  hearing  counfel  on  both  fides  i  and  on 

full  debate  of  the  matter  \ 

The  bill  difmiff.      Xhb  Court  ordered  the  bill  to'  be  difmiflTed  with  ?ofts,both 

•O  \H  atU  Colts*  .      f  1     •  • 

at  law  and  m  equity. 

*     • 

Sktnner,  Chief  Bams 
Etre,  Baron. 
HoTHAM^  Baron. 
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Branfoot  againji  Moore.  HitA«yT«iM 

Durhamy .2ith  February  1 780.  ^'  G»*'- 3* 

THE  vicar  of  Billingfmm^    in  the  bifhoprick    of    Durham^  Th    • 
claimed  from  the  defendants  the  tithes  of  (beep,  cows,  nV^^I.^1* 
wool,  lambs,  milk,  calves,  pigs,   gseie,  turnipSi  and  potatoes,  biihopnck     of 
for  the  year  1 776.  Durbem^  is  enti- 

tled to  (he  tithes 
The  defendants  admitted,  that  the  plalntifFwas  vicar  of  Bil-  ormillc»  calves, 

lingham,  and  entitled  to  the  tkhes  of  wool,  hmbs,  calves,  pigs,  wool,  «  Umbs, 
and  hens,  but  denied,  that  he  was  entitled  to  the  tithes  of  hayi  htj  PiS'»  8«^^»  tur- 
grafs,  clover,  clover  feed,  or  to  any  other  fpecies  of  tithes  "^'arifmginthc 
than  as  aforefaid;  and  ftated,  that  he  and  his  prciecellbrs  had,  town&ipof^i/« 
for  fixty  years  pad,  enjoyed  a  large  quantity  of  glebe  land  within  imgham,  m  kind, 
the  townfhip  of  BUIirtgham,  and  had,  down  to  Novtmber  1775, 
taken  from  every  occupier  of  landin  the  parifli  twenty-five  (hillings 
a-year,  in  full  facisfadlion  of  all  fuch  fmall  tithes  as  he  was 
entitled  to  within  the  faid  townfliip  \  that  the  dean  and  chapter 
of  Durham  were  feifed  of  the  manor  of  Billinghamy  of  the  rec- 
tory, advowfon,  and  right  of  prefcntation  to  the  vicjirage,  of  di- 
vers farms  in  the  parifb,  and  of  the  great  and  fmall  tithes  to 
whidi  the  plaintiflFwas  not  entitled,  and  particularly  of  the  tithes 
of  hay,  hay  clover,  and  grafs;  that  the  dean  and  chapter  had, 
time  immemorially,  let  out  the  fame  to  divers  tenants  j  that  they 
had  for  all  the  time  accepted  and  taken  from  the  occupiers  of  the 
farms  therein  twenty  {hillings  yearly,  in  lieu  of  the  tithes  of  hay^ 
hay  grafs,  clover,  and  clover  grafs  ;  and  that  the  fame  had  been 
paid  down  to  the  twenty-ninth  of  September  1 775.  The  defend- 
'  ants  further  faid,  that  the  feveral  yearly  fums  of  n^oney  had  been 
immemorially  paid, and  received  by  the  fai(jj  dean,  &c,  from  the 
occupiers  of  lands  within  the  faid  townfH^p,  in  lieu  and  full 
fatisi'a6lion  of  all  fmall  tithes,  to  which  the  vicar  was  not 
entitled,  viz,  for  Lady  Landsj  three  fliillings  and  fourpence ;  for 
a  common  bakehoufe^  one  pound ;  for  ground  called  Weathering- 
Marjb^  one  pound  ;  for  fix  acres  of  ground  in  Frognelli  one 
pound,  four  Shillings ;  for  Silver  Lands,  two  pounds,  fixteen 
fliillings,  and  tenpence ;  for  Meheta  or  Mathedra  in  the  village, 
two  killings  and  eightpence ;  for  the  Brewery,  five  fhllUngs  j 
for  Gibby  Cortf,<hxtt  (hillings  and  fourpence  ;  for  Haverton  Hilfs^ 
one  pound,  thirteen  fliillings,  and  fourpence  ;  for  fixteen 
bufhels  of  oats  ftreaked,  feven  pounds,  fix  Ihillings  ;  for  fifteen 
geefe,  three  (hillings  and  ninepence ;  for  thirty  cocks,  five  (hil- 
lings j  for  two  hundred  and  fixty  eggs,  one  pound,  three  fliil- 
lings ;  for  Barton,  three  (hillings  and  fourpence  5  and  for  twenty- 
fix  cottage  hens,  two  (hillings  and  one  penny  •,  that  the  faid 
dean  and  chapter  were  alfo  entitled  to  the  tithes  of  com  ai^d 
^rain  arifing  therein,  and  had  always  taken  the  fame  in  U^nd,  or 
fome  recompence  in  lieu  thereof. 
Vol.  IV.  h  The 
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^*\m!f!!!t^  The  plaintifTreplied  ;  the  defendant  rejoined  ;  and  witoeflei 

f^^^  ^cre  examined  on  the  pjirt  of  the  plaintiiF  only ;  and  upon 
hearing  counfel  on  i)oth  fides;  and  reading  an  order  to  prove 
exhibits ;  viz»  the  book  brought  from  ^he  archives  of  Durham  ; 
an  entry  therein  of  the  endowment  of  the  vicarage  o(BiHing/^my 
sntitled  <«  Ordinano  Ficarut  de  Billingham  f  the  anfwer  j  and  oa 
full  -debate ; 

The  Court  ordered  the  deputy  remembrancer  to  take  aa 
account  of  the  tithes  of  milk|  calves,  wool,  lambs,  pigs,  geefe^ 
turnips,  and  potatoes,  being  the  feveral  fpecies  of  tithes  ad- 
mitted by  the  anfwer  to  have  been  had  by  the  defendants  from 
their  lands  in  queftion  \  and  the  defendants  to  pay  the  plamdff 
cofts* 

SiCTMNER,  Cbirf  Burm^ 
EiTRji,  Baron* 
HoTHAM^  BaroH^ 


Zaitv»t«rm  Field  againfi  Roberts  -,  et  e  Contra. 

%o,  Geo*  %, 

Ghuceflnjbire^  \^h  April  1780, 

i^^rrf,  whether  'THE  vicar  of  Michldony  in  the  county  of  Qbucefler,  claimed  the 
thevicarofAfif*.    *    tithes  of  hay  and  all  other  tithes,  except  of  com,  wool,  and 

t^)"  u'wl"  ^"^^^^y  >n  ^^^^^  5»f  ifi°g  "»  ^^^  ^*»^  P^i*»  a"^  >^  *c  hamlet  of 
tlcdto'the  tiihes  Clopton  fituate  therein;  and  iniided,  as  evidence  of  his  right 
of  hay  and  all  thereto,  on  an  ancient  terrier  made  the  tenth  day  of  June  16 17^ 
other  tithet  ex.  figned  by  the  then  vicar  and  churchwardens  and  the  prind{Md 
M?T™h«^*^^'  inhabitants  of  the  pariQi ;  on  an  ancient  original  deed  or  inden- 
the  haml^  of  ^^^^  ^^  ^^  award,  dated  the  twentieth  of  September  16^5,  made 
C^M,  In  the  and  figned  by  Godfrey^  then  bi(hop  of  Glouctfier^  and  Framas 
laid  pariihy  or  Baher^  dodlor  in  Civil  law,  then  chancellor  pf  the  faid  bifhop- 
^[Jy'^sLa-year,  prjck,  upon  an  order  of  reference  fcnt  to  them  by  the  Court 
Vfur  ctcu9B'  ^^  Star  Chamber,  in  a  caufe  there  depending  between  H. 
to5l.  a  year  icr  Hufly  clerk,  then  vicar  of  Mtck/eton,  and  Sir  £,  Pj/ber,  Knighi. 
the  tithes  oi  lord  of  the  manor  of  Mickleten^  concerning  the  payment  of 
Lffwtr  c,oft9tt\  tithes  to  the  vicar  i  on   ancient  original  manufcripcs  or  books 

§at  tJ^'utheTof  ''^^^'^^'^  ^^  ^^P'  ^7  former  vicars  of  the  parifh  containing  rc- 
thtFark,  gular  accounts  of  the  tithes  received,  and  of  certain  payments 

made  in  lieu  of  tithe  hay  and  other  matters,  whereby  it  appeared^ 
that  from  t 596  to  1635,  the  tithes  of  hay,  colts,  calves,  pigs» 
milk,  honey,  wax,  fruit,  and  divers  other  fmall  tithes,  or  fonie 
compenfation  in  lieu  thereof,  were  paid  to  the  then  vicars  in 
reipeA  of  the  lands,  or  fome  part  thereof. 

The  defendant  infixed,  that  it  appeared  by  an  endowment  of 
the  vicarage  in  1351)  that  the  vicar  was  not  endowed  with 
anj  tithes  in  kind  whatever  in  the  pariHi^  but  only  with  a  houfci 
three  acres  of  land^  fix  cartloads  of  hay^  and  ten  marks  of  fiU 

ver 
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Tcr  pavj^blc  as  therein  mentioned  ;  and  that  in  particular  he  was  Fiii.i» 
not  entitled  to  tithes  in  kind  for  lands  in  the  hamlet  of  Clqptoff^  „  '''^ 
w  the  raid  panfh.  H^d^a. 

The  defendant  Roberts  faid,  that  the  hamlet  of  Clopion^  al- 
though part  of  the  parifli  of  MickUton^  was  a  diilinfl  lordfhip, 
and  owed  fiiit  and  fervice  to  Lord  Fortefcuis  court  held  for  the 
manor  of  Ebrington^  in  the  faid  county ;  that  it  was  divided  into 
two  diilriAsy  the  one  called  Upper  Clopton^  and  the  other  Lower 
Chpt^n ;  that  all  the  lands  in  Lower  Chpton^  except  fixty-four 
acres  called  the  Parks,  which  were  the  property  of  the  defendant 
?,  Roberts^  were  the  property  of  Lord  Vifcount  Wentworth  :  and 
ne  fet  up  a  modus  of  three  pounds  a-year,  by  half  yearly  payments 
at  Ladj  Day  and  Michaelmas^  old  Jiile,  for  the  lands  in  the  faid 
diilrift  called  Upper  Clopton  \  another  modus  of  five  pounds  a-year 
for  the  lands  in  Lower  Clopton  (except  the  eftates  and  premifes 
called  the  Parks)  ,•  an^  another  modus  of  one  pound  a-year  for 
the  faid  eftates  and  grounds  called  the  Parks  \  «which  he  infifled 
had  been  paid  to  Lady  Day  1777  ;  and  faid,  that  he  had  offered 
to  pay  the  plaintiff  the  fame  for  the  following  yearsj  but  that  lie 
hadrefufed  to  accept  the  fame.  He  admitted  the  terrier,  dated 
the  tenth  of  7»ffff  1^179  but  infifled,  that  it  did  not  affeft  the 
modufes^  and  (aid,  that  the  award,  dated  the  twenty-eighth  of  Sep-' 
temier  1635^  was  to  the  purport  and  tScA  as  (fated  in  the  bll]» 
but  that  he  was  a  ftranger  to  the  authenticity  of  it,  and  fubmitted 
how  far  it  ought  to  affeA  the  defendants,  the  faid  Sir  E.  Fijber^ 
being  lord  of  the  manor  of  MiciUton,  and  owner  of  the  great 
tithes  of  Cloptofty  but  not  having  any  of  the  lands  in  Clopton^ 
and  the  award  not  being  nrade  concerning  the  tithes  of  Clopton, 
but  of  the  lands  in  Mickleton ; 

The  defendants  filed  their  crofs  bill  againft  the  plaintiff^ 
and  his  majeAys  attorney  general,  the  king  being  patron  of  the 
living,  infiClingon  the  modufes,  and  praying  that  they  might  be 
eftabliihed. 

The  vicar,  in  anfwer  to  the  crofs  bill,  faid,  that  the  hamlet 
of  Clopton  was  a  diftindt  lordlhip,  and  owed  fuit  and  fervice  to 
LordFortefcu^s  court ;  that  there  were  many  proprietors  of  lands 
there }  and  that  all  or  moft  of  them  paid  their  tithes  as  fpecified 
in  the  tithing  book  mentioned ;  that  noiye  of  them  paid  tithes 
to  Lord  Fortefcut  \  that  he  knew  not  that  there  had  been 
any  cuftom  to  pay  the  faid  three  feveral  modufes,  in  lieu  of 
tithes  in  kind  ;  but  he  admitted,  that  he  had  been  vicar  of  the 
faid  parifh  everfince  1746,  and  that  he  had  received  the  two 
payments  of  three  pounds  and  five  pounds  yearly  at  Lady  Day, 
and  Michaelmas,  in  lieu  of  the  tithes  of  the  lands  in  Clapton, 
except  the  Parks,  not  as  msdufesy  but  as  temporary  compofitions 
only,  and  faid,  that  the  one  pound  in  lieu  of  the  tithes  of  the 
Parks  was  not  a  modus  or  immemorial  payment^  but  a  temporary 

L  z  tomp^Uinp 


I  148  DECREES  IN  TITHE  CAUSES 

m 

i  ^".*''*        compojuion  only :  and  that  he  had  rcfufcd  to  receive  any  of  them 

^H"^  as  tnodufis \  and  he  infiftcd,  that  he  was  entitled  to  tithes  in 
stiCcKtrs!  ^'°^  within  the  faid  hamlet  of  Clopion  by  ancient  endowment, 
prefcription,  or  ufage  ;  and  that  it  appeared  by  the  terrier  in 
the  bi(hop's  court  at  Gloucefter  of  almofl  two  hundred  years  oU, 
that  all  manner  of  tithes  within  the  partfh  of  MicUeton^  except 
of  corn,  wool,  and  lambs,  belonged  to  the  vicar.  He  faid^  that 
fuch  tithes  had  been  taken  in  kind  by  the  former  vicars  of  the 
parifh,  and  that  it  appeared  by  an  endowment  of  the  faid  vicar- 
age, that  the  vicar  of  Mickleton  was  endowed  with  tithes  in 
kind  within  the  faid  hamlet.  He  admitted,  that  he  had  the 
award,  &c.  in  his  cuftody  ;  and  that  he  had  received  the  faid 
three  compofitions  down  to  1777*  but  faid,  that  he  had  given 
notice  to  diiTolve  and  put  an  end  to  the  faid*  pay ments  ^  and 
infilled,  that  he  was  by  law  entitled  to  put  an  end  thereto, 
and  to  demand  his  tithes  in  kind.  * 

The  plaintiff  in  the  original  caufc  replied  to  the  defenoants' 
anfwer  \  and  they  rejoined  ;  and  the  plaintiffs  in  tin  crofs  caufe 
replied  to  the  anfwer  of  the  vicar  5  and  he  rejoined  ;  and  divers^ 
witneffes  were  examined  on  both  fides  j  and  by  an  ordcTj 
dated  the  twenty-third  of  November  1779,  it  was  ordered,  that 
the  faid  caufes  fliould  be  heard  together,  &c.  when  upon  hear- 
ing counfel  for  all  parties ;  and  reading  the  proofs;  and  on  full 
debate  of  the  matter  5 

The  Court  ordered  iffues  to  try, 

First,  *f  Whether  there  is,  and,  for  time  whereof  the  mcmorjr 
**  of  man  is  not  to  the  contrary,  hath  been  a  cuflom  for  the 
**  occupiers  of  lands  within  the  hamlet  of  Clapton  to  pay  the 
**  vicar  of  MickUtonj  in  the  county  of  Gloucefier^  yearly  and 
**  every  year,  the  fum  of  three  pounds,  by  half  yearly  pay- 
"  nients  at  Lady  Day  and  Michaelmas^  old  ftile,  for  and  in 
**  lieu  of  the  tithes  in  kind  arifing  from  the  lands  and  grounds 
«  within  the  hamlet  or  diftrift  of  Clopion  called  Upper  Chp' 
«  hn:* 

Secondly,  ^*  Whether  there  is,  and,  for  ti^e  whereof  the 
'<  memory  of  man  is  not  to  the  contrary,  hath  been  a  cufloia 
*^  for  the  occupiers  of  lands  within  the  faid  hamlet  pf  Clcpicn 
•*  to  pay  to  the  faid  vicar  of  Mtcklefoti,  yearly  and  every  year, 
*•  the  fum  of  five  pounds,  by  half  yearly  payments  at  Lady  Day 
««  and  Michaelmas^  old  ftile,  for  and  in  lieu  of  the  tithes  in 
<^  kind  arifing  from  the  lands  and  grounds  within  the  faid 
^^  hamlet  or  didrit^  called  Lower  Clopion,  except  the  efiate  and 
*'  premifes  called  thf  Parks^  *    >^ 

THIRDLY,  ^*  Whether  there  is,  and,  for  time  whereof  the 
*<  memory  of  m^n  is  not  to  the  contrary,  hath  been  a  cuflom 
**    ivY  the  occupiers  of  lands  wjthjn  the  faid  hamlet  or  diftrift  of 

.1  <»  Chpton 
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^<  Ciopton  to  pay  the  faid  vicar  of  Miclletonf  yearly  and  every        Fiito 
•<  year,  the  fum  of  one  pound,  by  half  yearly  payments  at     jt^^^^'^ 
««  Lady  Day  arid  Michaelmas^  old   ftile,  for  and   in  lieu  of  the      ^iCmrm] 
«  tithes  in  kind  arifing  from  the  eftate  and  premifes  within 
«  the     fald      haoJet    or     diftrift     of      Ciopton     called      the 
*'  Paries.'' 

,  The  iflues  to  be  tried  by  a  fpecial  jury-;  the  judge  to  beat 
liberty  to  indorfe,  5cc.  and  further  direQions  to  be  refcrvcd  till 
after  trial^  &c» 


Peach  againji  Birch  s  et  i  Contra..  Eaiti«teim 

ao,  Geo.  3. 
Stafford/hire^  20tb  Jpril  1780. 
'  *         *. 
^H£  leflees  of  the  dean  and    chapter    of  Litchfield  claim  The  icflcrs  of 

^    the  tithes  of  corn  and  hay  arifing  in  the  towns  and  fields  the  impropnacor 
oiHariournmdSmethwici.  of  the  reflory  of 

ftrdjbirtt  claim  the  tithes  of  com  and  hay  m  the  townihips of  fi^tr^rn  and  SmetbwUk, 

The  defendant  Hdnfon  and  others  admitted,  that  the  dean  The  defendants 
and  chapter  were  entitled  t6  the  reftory,  and  the  great  tithed  inflftoniwo«». 
thereof,  except  of  hay,  within  the  towns  and  fields  of  Harbourn  "^^^^x^^^miTyx 
and   Smetbwick  g  that  Margaret  Pudfey  was,  at  and  before  the  ^f  ^^ht  hay.  * 
time  of  executing  the  affignment,  entitled  to  the  other  undivid- 
ed third  part ;    that  (he  and  E,  Peach  had  refpeflively  received 
fuch  tithes ;  and  that  fuch  leafes  had  been  granted  as  were 
ftated  in  the  bill.    They  alfo  admitted,  that  they  refpeAively 
occupied  fiaurms  in  the  pariffa,  and,  fetting  forth  the  number  of 
days  math  of  grafs  mowed  by  them  reipeftively,  denied,  that 
ihe  faid  dean  and  chapter,  or  any  of  their  lefiTees,  had  ever  re- 
ceived any  tithes  of  hay  arifing  in  the  faid  parifh,  for  that  until 
about  forty  years  ago,  the  feveral  occupiers  of  meadow  ground 
and  other  grafs  land  mowed  for  hay  therein  had  immemorially 
paid  to  the  vicar,  in  lieu  of  the  tithe  of  fuch  hay,  at   Lammas 
yearly,  twopence  for  every  days  math  of  meadow  ground,  and 
three  halfpence  for  every  day's,  math  of  their  other  grafs  land ; 
aud  they  infifled,  that  no  other  claim  or  demand  for  tithe  hay 
had  ever  been  made,  except  by  the  plaintiS*  fince  the  obtaining  ' 
the  faid  leafe  \  that  a  da/s  math  is,  according  to  the  cuiloni 
of  the  country,  conflantly  eftimated   and  reputed  to  be  and 
contain  three  quarters  of  an  acre  ;  that  they  knew  not,  fave 
by  the  bill,  that  the  tithe  of  hay  growing  or  arifing  within 
the    faid     parifii    ever  did    belong  to    the    faid    dean    and 
chapter,  or    any  of  the   leflies  oi   the    reftory  ;     but   they 
admitted,  that  the  plaintifiTs,    as    claiming  under  them,  had 
lately  caufed  applications  to  be  made  to  the  defendants  for 
aa    account    and    fatisfa^ion  of    the   vaUie    of   their    tithe 

L  3  *        hay 
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^Acu       l^^  duHng  the  Taid  time  ;  and  thiit  they  had  refilled  to  reader 

B^^  •       *"y  ^^^^  account,  or  to  make  them  any  fuch  fatiisTa^on,  becaofe 

tti&JLi.      they  humbly  ihfifted,  that  their  meadow  and  other  -gmh  lands 

Within  the  faid  pariffi  were  excepted, from  the  payment  of  tithe 

bay  by  the  amcient  prefcripttve  payments  before  ict  foitb)  in  Ceo, 

thereof. 

The  defendant  RoBtnfin  faid^  that  the  plaintite  might  be 
entitled  to  the  reAory  or  parfbnage  of  Harhum  in  foch  (hares 
and  proportions  as  ftated  in  the  bill,  and  alfo  to  the  tithes  of  com 
within  the  faid  towns  and  fields  of  Harboum  and  SmdbvM^ 
vnder  fome  leafe  or  kafes  granted  by  the  (aid  dean  and 
chapter  %  that  he  Was  VKTik  cS  Harhurt^  and  had  been  infenned, 
that  the  tkhe  of  hay,  or  fome  compenikion  in  Hco  thereof^ 
was,  from  time  immemorial,  paid  to  the  vicars  of  the  &id  pariQi 
till  about  forty  years  ago,  and  fince  that  time  had  been  included 
111  fome  grbfs  annual  fom,  which  had  been  paid  to  the  vicar  <A 
the  faid  pariib ;  that  he  is  entitled  to  the  tithe  of  hay  within  the 
fidd  pkriflly  or  ta  feme  payments  in  lieu  thereof^  that  fome 
money  paynoent  in  gro(s  was  paid  to  his  predeceiTor  by  thepa- 
rifhioners^  in  lieu  of  all  demands  by  him  as  vicar  ;  and  that 
not  beiag  fiitisfied  with  the  faid  payments,  the  parifhionerf 
agreed  to  in€rea&  bis  Income  by  an  addition  of  twenty  pounds 
per  annum* 

The  eccnpien  The  defendant  G.  Bhreb  and  odicrs  filed  their  ertA  till  agaioft 
Ale  a  crofii  bill  the  fittd  plaintifi,  the  vicar,  and  the  dean  and  chapter  ^  and 
to  eaabum  the  ^^ted  th^  ttrndufisi  and  faid^  that  they  had  been  accepted  bj  alt 
***'-^'*  former  vicars^  tmtil  about  forty  years  ago,  when  the  Rntmi 

71  Gmrt^  the  then  viear,  being  defirous  of  avoiding  the  tremble 
of  collecting  his  tithes,  came  to  a  veifbal  agreement^  but  without 
maldng  any  objefiSon  tf>  the  find  ancient  payments  m  lien  of 
tithe  hay>  ot  fetting  up  any  claim  to  tithe  hay  in  kind)  and  the 
inhabitants  agreed  to  augment  it  to  twenty  pounds  per  amnnl^ 
to  be  paid  out  of  the  poor^s  rate.  They  further  Aid,  that  a  day's 
math}  according  ta*  the  cuftem  of  the  country,  was  reputed  to 
contain  three  fourths  o£  an  acre  ^  and  prayed,  that  the  mirfu 
might  be  eftablHhed. 

Thciefleeiofthe  Th^  defendant  PiacB  and  others  ftated  theb  title  and  daim 
reaory  deny  the  to  the  tithe  hay,  as  in  the  original  bill  fet  forth,  and,  denying 
mtJuftt.  the  exiftence  of  the  faid  two  cuftoms^  infifted  on  their  right 

to  the  tithes  of  hay,  as  demanded  by  the  bill. 

The  dean  and  The  dean  and  chapter  faidi  that  they  were  feifed  in- their  de-^ 
chapter  deny  the  mefbe  as  of  fee,  and' in  right  of  the  cathedral  church  of  Z£Rc&« 
txiftenoe  o£  the  jf^^^  ^£  ^^  redtory  of  £brhutn^  and  of  sdl  the  tithes  of  coriTj^ 

thit^thr*tw»  8"*°*  *"^  ^^y»  ^^^  ^^^^^  S*"^*^  *'*^  therein ;  that  they  were 
hay  bliong  to  alfo  patrons  of  the  vicarage  of  HartMtn ;  and  that,  being  fo 
them  or  to  their  fekedj^  thej  hftd  dcmifod  the  fkme  as  brfore  flated  i  but  thej 

|eilcctofthere«f»  ^  dencdl 

lory  in  Jiind.  ^ 
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• 

ittiicd  the  ctiftcncc  ot  Ac  two  fHodu/es ;  and  ihfifted,  that  the       ^*^ 
tithe  of  hay  had  immemortally  belonged  to  the  dean  and  chapter       bucii  i 
of  LikbfiM\  that  they  had  always,  by  exprefs  words,  dcmifed      gtiCtmrs. 
to  their  leffees,  as  well  the  tithes  of  hay  as  of  corn ;  and  that 
tfae  fiiid  lefiees  are  weH  entitled  thereto. 

The  vicar  admitted,  that  fome  money  payment  in  grofs  had  rhcvicar admits 
1)een  made  to  Mr,  Green  for  fome  years  before  his  death,  in  chat  groTs  Tumt 
lieu  of  all  his  demands  on  the  parifh  as  vicar  \  that  the  faid  have  been  paU 
paymenta  were  continued  to  his  fucceflbr  5  that  he,  the  defend-  '^^^^  ^'^ 
ant,  not  being  fatisfied  therewith,  the  pariihioners  had  increafed  ^q^ 
his  income  by  the  addition  of  twenty  pounds  a-year ;  that  he 
had  never  heard  of  the  modufes  of  twopence  for  every  da/s 
math  of  meadow^  and  three  halfpence  for  every  day's  math  of 
other  grafs  land  claimed,  till  the  prefent  bill  was  filed  ;  and  that 
no  money  payment  in  lieu  of  tithe  hay  was,  to  his  knowledge, 
included  in  the  grofs  fum  paid  to  him  till  that  time. 

m 

The  plaintiflT  in  the  original  caufe  replied  to  the  defendants' 
aofwers ;  the  defendants  rejoined  *,  the  plaintiffs  in  the  crofs 
caufe  replied  ;  the  defendants  rejoined  ;  and  witneiTes  were  exa- 
mined on  both  fides  ;  and  upon  hearing  counfel  for  all  parties 
in  both  caufes ;  and  reading  the  feveral  proofs  \ 

The  Court  ordered  iflucs  to  try,  • '/""  ^"^^ 

'  '  to  try. 

First,  •*  Whether,  from  time  beyond  memory,  the  fum  of  ift.Whether»d. 
*«  twopence  for  every  day's  math  of  meadow  |;round  mowed  '«*  «^ery  day's 
•«  has  been  due  and  payable  to  the  vicar  of  the  pariOi  of  "••?•  ^  *^" 
«  flWw^nr  for  the  time  being  «t  Lammas  jf^vXj,  or  fo  foon  Tnlicu  <^'X 
^  after  as  demanded,  by  the  owners  and  occupiers  of  meadow  tithes  of  mca- 
^  ground  mowed  for  hay  within  the  faid  pari(h,  in  lieu  of  the  <^ow  bay. 
^  tithe  hay  of  their  meadow  grounds  mowed." 

Secomdlt,  *«  Whether,  from  time  beyond  memory,  the  fum  ^^  Whether 
^  of  three  halfpence  for  every  day*s  math  of  other  grafs  lanxl  '*^*  J^J^^*^ 
**  mowed  has  been  due  and  payable  to  the  vicar  of  the  p^j^  ,„  ,^^^  ^ 
^  parifh  of  Harhurn  for  the  time  being  at  Lammat  yearly,  or  the  tithes  of  o* 
••  fo  foon  after  as  demanded,by  the  owners  and  occupiers  of  other  ti»»  giais  land. 
**  grals  land  mowed  for  hay  within  the  faid  parifh,  in  lieu  of 
^  the  tithe  hay  of  their  other  grafs  land  mowed/ 


To  be  tried  by  a  fpecial  jury,  and  the  judge  at  libery  to  in- 
dorfo,  &c«  with  the  ufual  dire&ions. 

The  caufe  came  on  for  further  d'treftions  on  the  eighth  of  D/«  a  veitlia  found 
€eaiier  1780,  and  the  plaintiff's  counfel  in  the  cron  caufe  ln»  io  favour  of  cb« 
forming  the  court  that  a  trial  of  th^  faid  two  iiliies  had  been  "^^^ 
had,  and  that  the  jurors  had  found  the  faid  iflues  in  favour  of 
tbe  m»du[es^  and  praying*  that  they  miglu  be  eftaUiibed  | 


L  4  Tkb 
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PiAcii  -The  CouiiT,  on  reading  the  pofiea^  and  hearing  counfcl  fof 

^^""^        the  defendants  in  theaftion,  ordered  the  original  biU  to  be  diC* 

,f/c^ri.      ipifl«=d  i  the  two  modufes  to  be  cftablifbed  ;  and  no  cofts  to  be 

The  modufts  e-  pajld  on  either  fide  in  either  of  the  caufes  or  at  law;  the  par- 

ftabliftcd,   aed  tics  having  previous  to  trial  entered  into  an  agreement  for  that 

the  original  bill   purpofc. 
difmiffed.  '^     '^ 

EAtT.RT.«M  Clarke  /7r^//«/? BeKrV. 

1«.  Geo.  3.  ^      ^ 

Hertford/hire^  2pb^prii  ij9o* 

T>  r^aor  of  qpHErcftoT  of -E^r^f,  in  the  county  of  Hertford^  claimed  all 
Eijiree,  Tn  Hcrf-     1    tithes,  great  and  fmall,  arifing  therein,  in  kind  j  and  ftatcd, 

{hc'^^'cat^'^and  ^^^^'^  ^^^""^  ^^''^^  ^^'^^^^  '^^^  ^^^^  P^^^  *  ^^^S^  ^^^^"^  of  very  good 
fmall  tithes  a  •  pafture  land  called  Boreham  Wood  Common  (then  inclofing  by  virtue 
rifmjr  on  B-re,  of  an  aft  of  parliament),  and  whicli  contained  one  thoufand  acrcs, 
ham  ff^bid  Ccm^  3  greater  quantity  of  land  than  all  the  other  land  in  the  pari£h  •, 
'^"'  that  by  the  cuftoni  of  the  parifli^the  faid  common  was  to  be  ftockeJ 

See  Clarke  t/.  Q^iy  with  COWS  breeding,  and  dry  cattle  of  the  female  kind, 
^    48S.  ^ '  ^"  geldings,  and  breeding  mares,  and  with  no  (heep  or  other  cattle ; 
that  the  defendants  occupied  lands  therein,  and  had  depaftured  • 
tl>cr€on  ihecp,  which  had  produced  lambs  and  wool  i  that  they 
had  kept  hogs,  pigeons,  and  poultry,  and  had  from  their  gardens  , 
and  orchards    fruit,  herbs,   and  vegetables  j    that   they  had 
bees  which  produced  wax  and  honey  ;  that  they  had  depaftured 
upon  the  faid  common,  and  on  the  faid  lands,  geldings,  breeding 
and  milch  cows,  breeding  mares,  and  divers  other  kinds  of ' 
cattle  'y  that  they  had  made  feveral  thoufand  fiaggots  from  the 
produce  of  their  lands,  but  had  not  fince  1758  accounted  with 
hiai  for  his  tithes  for  the  fame.     The  bill  therefore  prayed 
au  account  from  Michaelmas  1758  to  Michaelmas  then  laft  paft, 
and  payment  of  what  Ihould  appear  due  thereon. 

The  defcui^nts      The  defendants  admitted,  that  the  plaintiff  was  reftor  of  the 
Aitc  the  i^ints  parifh,  and  entitled  (to  the  time  limited  by  the  aft  of  parliament)' • 
oft  efai   com-  ^^  receive  tithes  in  kind  of  alltitheaWe  matters  aridng  therein  ; 

that  there  was  within  the  faid  pariih  a  very  large  extent  of  ground 
called  Boreham  Wood  Common  j  that  the  cuftom  for  feeding 
therein  was  as  fet  out  in  the  bill  \  but  they  faid,  that  a  coniiderabie'  - 
part  of  the  faid  common  was  entirely  covered  with  bufhes  5  and  • 
that  the  herbage  thereof  was  of  no  great  value  ;  and  tliey  fct 
forth  refpcftively  the  times  during  which  they  had  occupied 
lands  in  the  pariih. 

Til?  difrnd^nt  The  defendant  Weeden  faid,  that  for  the  year  1773  he  had 
//'*.^.v? fays,  that  compounded  with  and  paid  to  the  plaintiff  for  all  manner  of 
tithcs^oth^>ca*t  ^^^^^^  g''^^^  ^*^^  fmall,  arifing  upon  the  lands  occupied  by  him 
3774;  andfub-  therein  i  and  fubmitted,  whether  he  was  compellable,  at  this 
m.t.-,vv;.  ii  er  i.e  dilhincf  of  time,  .to  difcover  the  particular  titheablc  matters* 


o 

ai 


ighttodfcovtr  he  had  in  the  parifh  antecedent  to  the  year  1774,  in  which  vcar, 
m'iers'an'c^!  and  in  ^75,  the  plaintiff  had  taken  aU  his  great  tithes  in- kind; 

d.nt     to     ihat  I^Ut 


;ime. 
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but  he  adinitted9  that  he  had  not  made  the  plaintiff  any  fatisfaflioli  Cl  a  t  x  b 
far  the  /mail  tithes  arifing  therefrom  in  the  faid  two  years  \  and  ^^ft 
fet  forth  the  beft  acxount  he  was  able  ;  and  faid,  that  he 
had  always  been  ready  to  make  him  a  reafonable  faiisfadbion  % 
but  that  he  having  demanded  after  the  rate  of  one  fhilling  in  the 
pound  for  fuch  finall  tithes,  he,  the  defendant,  had  rcfufed  to  pay. 
the  fame,  as  being  unreafonable,  and  on  the  twenty- fe vent K 
of  February  1776  caufed  Cix  (hillings  to  be  tendered  to  hiiu 
as  a  compoiition  of  the  faid  fmall  tithes  after  the  rate  of  three- 
pence in  the  poutid  upon  the  yearly  rent  of  the  lands,  which  was 
more  than  the  value  of  his  faid  fmall  tithes  for  thofe  years,  but 
which  the  plaintiff  had  refuTed  to  accept.  He  alfo  faid,  that  he 
had  compounded  with,  and  paid  the  plaintiff  for  the  great  and 
fmall  tithes  which  had  arifen  upon  his  lands  for  l'J^6• 

.  All  the  defendants  infifted,  that  the  plaintiff  was  not  entitled  All  the  delend. 

to  any  tithe  of  herbage  or  agiftment  for  barren  or  unprofitable  *"^  i"^^*  ^^ 

cattle  depaftured  on  Boreham  Wood  Common^  not  only  becaufe  he  ^^  emiOc?^  '* 

had  never  demanded  the  fame  until  a  fhort  time  before  filing  the  tithes  of  rH 

his  bill,  but  alfo  becaufe  he  had  turned  his  cattle  to  depaflure  Cmwm,  becaufe 

on  the  faid  common  ;  aiid  they  put  in  anfwers  much  to  the  fame  ^  had  alfo  tum- 

effea  as  the  defendant  ^^<ffltf»  had  done.  ^t    ^    •*^* 

thereon. 

The  plaintiff  replied  ;   the   defendants  rejoined ;  and  wit-  The  caufe 
neffes  were  examined  on  both  fides  j  and  upon  hearing  counfel  heard, 
for  the  faid  parties  ; 

Thjk  Court  ordered  the  bill  to  be  difmiflcd  as  again(t  The  WU  difmif. 
y.  Bartlett^  J,  Epgrove^  y.  Ofmond^  and  J.  Wiblin^  but  without  fed  ai  to  (bnic 
cofts  (the  faid  defendants  put  in  no  anfwer)  ;  and  the  deputy  ^^  ****  defend- 
reixiembrancer  to  take  an  account  of  what  was  due  from  Srdered"to^**!i" 
J,  Berry  and  others  for  the  fmall  tithes  which  had  arifen  on  the  fmall  tith<i[ 
their  lands  for  the  fpace  of  fix  years  preceding  the  filing  the  bill :  ^or  xhefxyeati 
cofts  and  further  diredUons  to  be  rcfcrved  till  after  the  report,    ■  Pf««^d*n«     ^ho 

Tones  as:ainji  Snow.  t«ik.  tum, 

'iV'orceJlerpirey  6th  Jiwe  1780. 

'T^HE  reilor  of  Shipjlon  upon  Stour^  with  the  chapel  or  parifhof  The  reaor  of 
'*'  Tidmhigton^  in  the  county  of  M^orcefter^  annexed,  both  in  ^^'-f/**  «(^» 
the  diocefe  olWorceJler,  claimed  all  tithes,  both  great  and  fmall.  fiTa^j J  ^f  77'* 
and  other  dues  arifing  therein,  in  kind  5  and  ftated,  that  the  i»;/;^/f„,  in  ;/V, 
defendants  in  1778  occupied  farms  in  the  faid  chapelry,  and  c^^rr/^wV^ annex- 
had  yearly  thereon  wheat,  barley,  oats,  peafe,  hay,  clover,  clover  ^^»  '»  «nritcd 
feed,  cows,  calves,  milk,  barren  and  unprofitable  cattle,  the  fi^Jn*  ilt^us**" f 
tithes  of  which  they  had  rcfufed  to  pay,  prcte-nding  that  he  was  the  chapcJry  and 
bound  by  a  former  agreement  made  in  the  year  1652  between  p«rifli  in  kinr*, 
feveral  perfons  and  a  former  reftor ;  the  contrary  of  which  the  ro:\vithftandinfp 

the     agreement 
made  in  the  year  165a  to  compound  ;  and  the  ftatuie  $  Ceo.  x  to  divide  the  faid  p^rj/h 

plaintiff 


S«OW»: 
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jB>r«>       plamtilFcharged  to  bd  true  ;  affd  InfiAed,  that  he  was  entKItfA 
^^'^        to  receive  the  tithes  in  kind.    The  bill  therefore  prayed  aft 
accoant  and  payment  of  the^tkhes  of  the  feveral  matters  had  bf 
them  in  1778  within  the  fai<l  reftory  and  chapelry. 

The  defendants  admitted,  that  the  plaintiff*  was  redor  of 
Siipjhftj  with  the  chapelry  of  Tidnungton  thereto  annexed  % 
that  he  had  beenib  ever  fince  1757 ;  that  in  1778  they  feverally 
occupied  lands  in  the  faid  chapelry  \  and  faid»  that  they  had 
sot  kept  any  regular  accoxmt  of  the  feveral  titheable  matters 
which  had  arifen  thereon  in  the  faid  year,  the  plaintiff  having, 
ever  fince  his  induflion,  contented  himfelf  with  accepting 
from  them  certain  ancient  compofitiom  in  lieu  thereof,  in  the 
fame  manner  as  his  predecefibr^,  beyond  the  memory  of 
man,  had  done  ;  that  no  tithes  in  kind,  during  the  memory 
of  man,  had  ever  been'  taken  in  kind  by  the  plaintiff*  or  his 
predeceilbrs ;  that  they  had  offered  to  pay  him  fuch  con&po& 
tion  ;  but  that  if  he  was  entitled  to  tithes  in  kind,  they  were 
willihg  to  be  examined  upon  imerrogatories  as  to  the  quantides 
and  values  thereof,  and  to  render  him  a  fafisfa^ion  for  the 
fame.  They  fbrther  faid,  that  previous  to  6.  Geo,  i.  the  whole 
parifli  went  by  the  nameof  the  refhrfcfT^ingtm  ;  that  it  was,' 
by  that  ftatute,  divided  into  three  parts  ;  that  the  townfhips  of 
Shipfton  and  Tidmington  made  one  diftinft  pari{h,  and  the  reftory 
of  Shipfloh  cum  Capella  de  Tidmington  another  feparate  pariih } 
that  previous  to  the  year  1652,  the  redory  ofSh^Jlan,  with  the 
chapei  of  Tidminghn^  and'  the  two  portions  of  the  redory  of 
Tidmington^  were  entitled  to  the  tithes  of  all  lands  in  Tidmingtda ;' 
that  fFiUiam  Durham^  clerk,  as  redor  of  the  faid  re£tory,  was 
cnthled  to  fuch  tithes,  or  fbme  ancient  payment  in  lieu  thereof; 
that  in  the  fsiid  year*  Rtcbard  Walker^  lord  of  the  manor,  and 
y,  Udells  and  other  owners  of  lands  within  the  faid  pariih,  on  the 
twelfth  of  Septenibit  1652,  entered  into  an  agreement  for  the 
payment  or  compofition  for  their  faid  tithes  as  fet  forth,  as  well 
as  other  agreements  in  their  faid  anfwer  ;  that  in  1654  a  fuit 
was  inftituted  in  chancery  by  the  faid  Walker  againft  the  faid 
Durham^  ls?c.  for  eftablifhing  the  fame ;  that  in  1656)  a  decree 
was  made  for  confirming  the  fame  ;  that  from  the  paffing  of 
the  faid  aA,  the  plaintiff^ and  his  predeceflbrs,  to  the  end  of  the 
year  1777,  had  enjoyed  the  faid  sdlotments  of  land,  and  received 
the  fums  mentioned  in  the  faid  agreements  in  fatisfadion  of  all 
tithes  \  that  the  lands  purchafed  by  them  were  in  full  confidence 
that  the  faid  agreement  was  binding,  and  being  confirmed 
by  the  faid  decree  fliould  not  be  broke  in  upon,  but  confirmed 
by  the  decree  of  this  court,  efpecially  as  the  lands  belonging  to 
the  I'eftory  of  Trtdmington^  allotted  to  the  then  reftor  or  curate 
•  of  Tredmington^  had  ever  fince  been  enjoyed  by  the  refpeftivc 
redors  and  their  fuccefibrs,and  now  by  the  plaintiff*^  as  part  of 
his  portion  under  the  parliamentary  portion* 

The 
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Thep!ain(iffrq>Iied;  the  defendafnt  rqoined  ;  andwhneSes^  J'*"** 
Were  examined  on  the  part  of  the  defendants  ;  and  npon  ^i^i^ 
hearing  counlei  for  both  fides  ^  and  on  debate  of  the  matter  ;  ^    ' 

and  readhig  a  writ  of  execution  of  a  decree  in  the  court  of 
chancery^  dated  the  twenty-eighth  of  November  1 75  7,  confirming; 
an  agreement  in  1652  \  a  copy  of  an  tlQl  of  parliament  made  in 
the  fixth  year  of  George  the  Firft  for  dividing  Tredmington  into  , 

three  parts  \  and  alfo  tlio  depofitions  of  leveral  witnefies  % 

The  CotTRT  ordered  the  defendants  to  account  for  the  value 
of  the  tithes  in  kind  which  they  had  within  the  faid  pariih 
of  Sbifjlon  during  the  time  demanded  by  the  bill. 

ScYNNER,  Chief  Bareu. 
HoTi^AM,  Baron* 
P£RRTN|  Baim, 

HuTCHiNS  againft  Full,  T«iif.  t«««^ 

so.  Geo*  1, 
Dtvon/hire^  ^^ijune  1780. 

npHE  bill  ftated,  that  the  phintifi;  in  Deamber  1768^  was  Hie  t^Bat  of 
-■'  prefented  to  the  reAory  of  Ditti/bam^  in  the  county  of  •^'#««r»  m 
Devon  \  that  he  thereby  became  entitled  to  all  tithes,  both  great  f ^^'»  j^^ 
and  fmall,  in  kind  ;  that  the  defendants  had  feverally,  during  of  inUk  inkio4« 
the  (aid  time,  occupied  farms  therein  \  that  they  had  kept  there-  3^  q  ^^ 
on  fereral  milch  cows,  fi-om  which  they  had  milk  j  and  that  5'    '  * 

the  plaintifi^  as  re£tor,'was  entitled  to  the  tithe  of  milk  of  the  canfe  to  eft*. 
whole  herd  of  cows  belonging  to  the  defendants^  and  which  biiih     mo^Jk^ 
they  ought  regularly  to  have  fet  out ;  but  that  they  had  neg-  ^ich-     Tcio, 
leAed  fo  to  do,  or  to  make  him  any  recompence  for  the  fame.  **»^»*o.  j. 
The  bill  therefore  prayedy  that  they  might  account,  and  pay 
what  (hould  appear  due  thereon. 

The  defendants  admitted,  that  the  plaintiff  wa^  reflor  of  The  dcfeiulamo 
Ditij/bamf  and  entitled  to  all  tithes,  great  and  fmall,  arifing  infift,  chat  they 
therein  ih  kind.    They  then  fet  out  their  refpcftive  farms,  the  ^  ^«^.  out  the 
immber  of  acres,  the  yearly  rents  thereof,  and  the  number  of  Ij^rd'^^^^'^tb' 
cows  that  had  been  milch,  or  had  become  dry^  or  were  put  up  cuitomof    tlio 
in  each  year  ;  the  quantity  of  tithe  milk  the  plaintiff  had  taken  pariih ;  andtbat 
away  }  and  the  manner  in  which  they  had  fet  out  the  fame  ;  ^^  piantiff  had 
and  denied  that  they  had  refufed  to  fet  out  the  faid  tithe  milk  J^^'"*^"** 
fairly  and  legally ;  but  infided,  that  they  had  conftantly  fet  out  '  *^^^* 
the  fame  agreeable   to  the  cuftom  immemorially  ufed  in  the 
parifh,and  by  which  mode  they  averred  that  the  plaintiff  would 
have  the  tenth  meal  of  milk  of  each  cow,  morning  and  evenings 
throughout  the  parifii,  as  the  cows  came  in  to  milch,  and 
the  defendants  be  enabled  to  have  milk  for  the  rearing  of  their 
calves  and  the  ufe  of  their  families,  which  would  not  be  the  cafe 
iC  they  were  to  fet  out  the  whole  of  thek  milk  every  tenth  day» 

or 
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HuTCHXiTA  or  the  tenth  meal  of  each  of  their  refpeftivd  cdws  it  once;  They 
^*"'^  therefore  hoped,  that  fuch  an  immemorial  cudom  would  b6 
eftabliflied)  and  that  ther  (hotild  not  be  decr<Jed  to  account  for 
the  tithes  of  milk»  which  they  had  fairly  fet  out^  and  whjch  the 
plainti£F  mighty  except  from  his  own  negledi  have  taken 
awav. 

The  caufe  The  plaint  iff  replied;  the  defendants  rejoined  ;  ^nd  tntnefles 

heard.  were  examined  only  on  the  part  of  the  defendants  ;  and  uport 

hearing  counfel  on  both  fides ;  and  reading  on  behalf  of  the 
defendants  the  fcveral  proofs  taken  in  the  caufe  ;  and  on  full 
debate  of  the  matter  j 

The   rthea   of      «The   Court    ordered  the  deputy  to   take  an  account  of 
«u)k  decreed,      what    was  due  to  the   plaintiff  from  the  feveral   defendants 

for  the  tithe  in  kind  of  milk  during  the  time  demanded  by  the 

bill  i  and  that  they  do  pay  him  his  cods. 

The  defendant*  L.  ST.  /v///and  Others,  the  farmers  and  occupiers,  appealed  to 

appeal    to  tiie  the  houfe  of  lords  againft  the  faid  decree  ;  tut  on  the  thirteenth 

lioufe  cf  loMs,  q£  yf^„^  1782,   the    appeal  was  difmiffed,  with  one  hundred 

dilmiffed^*'^    *'  pounds  cofts  ;  and  on  the  twenty-fixth  of  February  1787,  the 

.  deputy  rcmeiifibrancer's  report,   dated  th*  twelfth  of  Pehtuary 

Xh«t  w^"duc  '7^7»  ^^^  confirmed,  and  the  defendants  ordered  to  pay  the 

confirmed.  feveral  fums  of  money  reported  due,  with  cofts.' 

Etre,   Chief  Baron. 
HoTHAM,  naron. 
Thomson,  Baron. 


Mich.  Tiiic,  tlowES  azainj  ROOKE. 

ai.  Geo.  3.  ^      -" 

Hampjhirei  ijth  November  lyZe* 

The  Ticar  of  'T^HE  vicar  of  Fordingbridge^  witli  the  chapel  of  Ibjleyf  in  the 
Ttrdinibridgtf  ^  county  of  Hants ^  annexed,  claimed  all  the  Imall  tithes 
^frl  ^^  mt'  5^''*^g^"^^^  f**^  parlfh  and  chapelry,  and  all  tithes,  great  as 
ih  HampMre,  ^^^  *^  fmall,  ariling  on  divers  lands  in  the  pariih,  particularly 
annexed,  claims  the  tithes  of  hay  on  the  lands  called  God/bill  and  Fold  iince  the 
the  fmall  tithes  twenty-fifth  of  March  1774,  when  he  was  promoted  to  die 
of    the  pariih  vicarage. 

ana  chapehy  m  ^ 

kind  ;  the  great  and  fmall  tithes  in  the  cownfhips  of  Godfiill  and  F«/</,  particulariy  the  dthe  hij  of 

Hii'y  Mead  Mudrnt,  and  of  the  aglftment  of  barren  cattle  on  Bwgate  Farm. 

The  defendants  The  defendants  admitted,  that  the  plaintiff  was  vicar,  and 

infift  on  modufn  entitled  to  all  fmall  tithes  arifing  in  the  faid  parifti  and  chapclrjr, 

tithci"of  milk*  ^^  *°  modufesm  lieu  thereof^  that  they  had  feverally. occupied  the 

calvef,    lambs,  farms  mentioned  in  the  bill,  except  the  Doveboufe  i  and  they  fet 

wooi,agiftmcnt,  up  the  following  m^J/^x,  viz.  one  penny  a  milch  cow  or  heifer, 

colts,  pigs,  bar* 

tons,  gardens,  •rcbards,  and  Eafto  offerings* 

at 
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ait  Ladj  Day  yearly,  in  lieu  of  tithe  milk  5  one  penny  a  oalf  ^own 
bred  for  the  dairy  or  ftock,  at  the  Lady  Day  next  following  the  ^f«»'!/» 
failuig  thereof ;  four  ihillings  for  cvary  tenth  calf  not  bred  for 
the  dairy  or  ftock,  at  Lady  Day  next  after  the  falling  thereof  \ 
fixpence  for  every  calf  not  bred  for  the  dairy  or  ftock,  where  the 
number  was  leis  than  ten,  and  for  all  odd  calves  above  the  tenth, 
and  under  the  twentieth,  or  any  other  greater  number  of  tens  % 
two  (hillings  for  every  tenth  lamb  bred  for  ftock,  payable  on  the 
JtMth  of  May  next  after  the  falling  thereof ;  two  (hillings  and 
fixpence  for  every  tpnth  lamb  not  bred  for  ftock,  payable  on  the 
fame  dny  j  three  halfpence  for  and  in  lieu  of  the  tithe  of  wool  of 
each  flieep  flieared,  where  fuch  fheep  had  been  depaftured 
therein  during  the  whole  year  preceding  the  time  of  flicaring ; 
one  penny  farthing,  in  lieu  of  the  tithe  of  the  wool  of 
fuch  fheep  flieared  within  the  faid  parifli  and  chapelry,  which 
had  been  depaftured  part  of  the  year  in  the  New  Forejiy  or  elfe* 
where  out  of  the  faid  parifli ;  one  penny  for  the  agiftment  of 
^ch  flieep  not  yielding  lamb  or  wool,  andagifted  from  lands  in 
the  parifli  from  Alichaelmas  till  Lady  Day^  or  during  any  part  of 
that  time  ;  all  the  faid  modufes  in  lieu  of  tith^  of  wool  and  of 
agiftment  of  unprofitable  flieep  to  be  paid  at  Lady  Day  yearly  ; 
fixpence  for  every  colt  fallen  in  the  parifti ;  twopence  for 
every  tenth  pig  farrowed  in  the  parifli  ;  one  penny  for  every 
backiide  or  barton  in  the  parifli  ;  one  penny  for  every 
garden ;  and  twopence  for  every  orchard  in  the  parifli  \  the 
modufes  for  bartons^  gardens,  and  orchards  payable  at  Lady  Day 
jczrlj  {a'j. 

The  defendant  H.  Rookt  faid,  that  within  the  tithing  of  The  defendant 
God/bill  and  in  Folds^  or  in  one  of  them,  there  is  a  meadow,  Rookt  infifts  on 
containing  about  thirty  acres,  called  Hil/yMeadfpzrt  of  the  lands  *  '^'*'  ?^,!^' 
in  his  occupation  ;  and  that  the  occupiers  thereof  had  imme«  ofttietHhe  hiy 
morially  paid  to  the  laid  vicar  or  his  lefTee  one  penny  an  acrej^  of  HH/y  Mead, 
iu  hen  of  all  tithes  arifing  on  the  faid  mead. 

The  defendant  F»  fVing  faid,  that  there  had  been  immemo-  The  defendant 
fially  paid  by  the  occupier  of  Burgate  Farm  to  the  faid  vicar  or  il^*ff  infiftsont 
his  leflec,'  twenty-one  fliilliiigs,  in  lieu  of  all  agiftment  of  tithes  "^w'jf*"-  *- 
of  horfcs,  mares,  gelding  1^  colts,  and  cattle  agifted  for  hire  J^*''  aLiiSient 

tithe  of  Buriaxt 

'  {«)  On  the  twcnty-fixth  o     April  matters   therein     drfcribed     thereon,   jp^rsi* 

1697,  EafterTerm,  in  the nintlk  year  of  Tus  Cou&t  decreed  the  defendant  to 

fVUlittm  she  Third,  the  cafe  i«f  Ball  v.  pav  the  plaintilF   his  Safier  offerings, 

3dwirt  came  before  the  court  of  cxche-  tithe  pig,  and  alfo  the  tithes  of  cprn 

quer.     I'he  bill  was  filed  by  the  then  and  grain  and  other  tithes  due  for  the 

Ttcar  of  Fotdsn^ridgt  to  recover  tithes  time  demanded  by  the  bill,  **  together 

of  wheat,  rye,  barley,  calves,  milk,  pies,  **  with  the  feveral  modmfes  in  the  anfwer 

the  agiftment  of  barren  and  nnprofitable  *'  mentioned."    And  on  the  feventh  of 

cattle,  and  other  matters.    The  defend-  June  1697,  the    deputy's  report  was 

ant  admitted,  that  the  plaintiiTwas  vicar,  confirmed,  and  the  defendant  ordered  to 

and  entitled  to  fome  S^cat  tithes,  and  to  pay  fix  pounds,  fifteen  ihillings,  and 

all  the  finall  tithes  of  the  parifh  ;  that  elevenpence,  thcfum  reported  due,  for 

he  had  occupied  the  lands  mentioned  in  his  tithes. 


the  bill,    and  bad  bad  the  tithcable 


upon 
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« 

Hoinif       upon  2JIJ  of  the  lapds  in  the  faid  p^riQi  apd  chapelrf  bdoDging 
^g^f'fi        to  Burzati  Farm  aforcfaid. 

4d.  abtad  for  AU  the  defendants  faid,  that  fourpence  had  been  immemoriaHy 
£.,/rr  offering!,  paid  by  the  head  of  each  family  refiding  in  the  parifh  and  cha- 
The  defendants  pclry,  in  lieu  of  Eajler  offerings.  They  alfo  faid,  that  the  tithes 
fcy,thatthetiirhc  ^  ^^^^^  grain,  hay,  clover,  and  other  grafs  growing  in  the 
ht^to^Ka^^s  P^'^fl*  ^nd  chapclry  belonged  to  King*/  College^  in  Cambridge^ 
Oflegt,  in  Camz  cxccpt  upon  fooie  particular  eftates  in  the  townfhip  of  God/bUlp 
iridgt.  and  fome  other  eftates  in  the  parifh. 

The  defendant      The  defendant  H.  Rooh  faid,  that  he  did  not  infift  on  any 

S'had  paid *all  ^"^^^  *°  '^^"  ^^  ^*^^^  ^^7*  except  in  rcfpc^l  of  /////ji  Mead  Mea* 
hittitlK«,except  ^^  *  and  that  he  had  paid  all  other  tithes  of  hay  and  graisy 
for  A/^  Mt^  except  for  the  faid  mead. 

Tbeptrtietoom.  The  plaintiff  replied,  and  the  defendants  rejoined  ;  but 
pfDmifcthemat.  the  Court  was  informed,  that  the  plaintiff  and  the  defendants 

had,  on  the  fifteenth  day  of  November  ipS*,  entered  into  an 
agreement  for  compromiiing  the  matters  in  difference  between 
them* 

The  mtdtfa  Sa  Thb  Court  therefore  ordered,  fire,  by  conlent  of  all  parties^ 
h!!^iM  ^^  ^H^'  ^^^  *"  purfuancc  of  the  faid  agreement,  «  That  the  modu-cs  of 
liartons,gardena^  *•  one  penny  for  and  in  lieu  of  the  tithe  milk  of  each  cow  or  hci- 
orcbanls  B^tr  ^  kt  yielding  milk  yearly  due  and  payable  at  Lady  D^  \  of  one 
•tftriogs»and  the  <'  penny  for  and  in  lieu  of  the  tithe  of  agiftment  of  each  flieep 
^^^  ^  ^'^'  **  ^^  yielding  lamb  or  wool  within  the  pariih,  and  agifted  on 

towSing » the  **  ^^^^  ^'^^^'^^  ^^^  P^"*  ^^^^  Michaelmas  to  Lady  Day,  or 
9^fumtut.         *'  during  any  part  of  that  time,  payable  at  Lady  Day  yearly; 

««  of  one  penny  for  every  backfide  or  barton  within  the  faid 

••  pariih,  payable  at  Lady  Day  yearly  ;  of  one  penny  for  every 

*'  garden  within  the  faid  pariih,  payable  at  Lady  Day  yearly  ; 

•'  of  fourpence  for  Eajler  offerings  for  each  houfe  or  family  \ 

**  and  of  one  penny  for  every  acre  of  land  lying  in  the  faid 

^'  meadow,  called  Hilly  Mead,  within  the  tithing  oiGodfbillTxA 

^  Folds,  or  in  one  of  them,  mentioned  and  described  in  the 

^*  anfwer  of  the  defendant  H.  Roohe,  for  and  in  lieu  of  all  tithes 

*^  arifing  from  or  in  rtf^tA  of  the  faid  meadow,  payable  at 

"  Lady  Day  yearly  ;''   be  cftablifhed  according   to  the  faid 

The  mhfis  In  agreement  ;  that  the  other  modufas  in  lieu  of  the  thhes  in  kind 

cdv   ^  h^t   of  calves,  lambs,  wool,  cplts,  and  aglftment  tithes  of  all  horfes, 

w«x?*cQlo,aDd  >>^^uresy    geldings,    colts,    and  cattle  agifted  for  hire  by  the 

the     agiftment  Occupier  of  Burgate  Farm  on  the  lands  belonging  to  the  faid  farm 

fitfaetof  A(*x«r#  bc  difallowed  ;  that  the  tithes  in  kind,  or  a  recompence  for  the 

r<m,  diiallowr-  ^^^it  f^  which  fuch  modufts  arc  difallowed  as  aforefaid,  be  for 

^  the  future  paid  by  the  defendants  to  the  vicar,  -purfuant  to  the 

tithe  tobepakf,  faid  ^agreement ;  but  that  the  payments  fct  up  for  tlie  fame  by 

X^^' «  ^^  the  defendants  in  their  anfwers  bc  taken  and  accepted  by  the 

^     J"7  '•     plaintiff  in  lieu  of  the  tithes  of  all  the  titheable  matters  for  which 

they  are  fo  fet  up,  for  the  time  paft,  and  until  Lady  Day  1781 ; 

and 
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and  that  each  p«irt7  iliall  pay  his  own  cofts,  as  well  of  this  fuit     .  Rowit 
as  of  the  fult  infkituted  by  the  plaintiff  againft  Elizabeth  Smith        aganjf 
in  the  fpiritual  court  5  that  in  cafe  the  parties  flpU  not  be  able        l^oo". 
to  agi-cc,  Co  as  to  fettle  the  quantum  of  the  feveral  titheable  ^Jlil*'*"^  ** 
matters  and  things  to  Lady  Day  1781,  the  deputy  remembrancer  |f   ^   partitl 
fhall  take  the  account  under  and  by  virtue  of  the  faid  agreement;  cannot  asre«  m 
that  the  time  for  taking  tithe  of  calves,  pigs,  lambs,  and  value  of  ^^^  ^^nu  docf 
the  calf  when  titheable,  Ih all  be  afcertained  by  two  farmers  not  ^*^,™*.^/**' 
inhabitants  or  parifhioner^  of  Fordingbridge^  one  to  be  chofen  calves,  pi^$  ai»d 
by  each  party  ;  and  if  thefe  two  cannot  agree^  they  fhould  fix  Umbt    to'  be 
on  a  third  perfon,  not  a  parUhioner  or  inhabitant  of  Fording^'  nientjoDcd    bf 
bridge  to  afccrtain  the  fame  j  and  that  the  decifion  of  two  out  of  ***  •^itraton ; 
the  three  (hall  be  final  and  conclufive  on  each  party  \  and  that  all  prooeedin^ 
all  further  pro'ceedings  in  the  faid  fuit  and  in  the  fpiritual  court  ^  c*^« 
be  ftajed. 


Adams  againft  Waller  ;  et  e  Contra.  KxtARTTsM 

f  ^i.  Cxo.  3. 

Middle/ex^  2^ih  January  1781. 

^HE  bill  ftated,  that  the  pariih  of  Kenfingteny  in  the  county  The  bin  Oatet^ 
•^     of  Aiiddlefex^  confided  of  a  re£lory  and  vicarage;  that  the  t^*^«&r,  ijc 
vicarage  was  endowed  ;  that  the  vicar  thereof  was,  by  endow*  ^*caro''Kr5%- 
ment.  prefcription,  or  other  wife,  entitled  to  ^  iTf^/^/jr  of  the  tithes  ^^^^^^'^ 
of  corn,  grain,  and  hay  ;  to  the  whole  of  thtfmall  tithes  ;  and  the  peat  tithec» 
all  offerings,  oblations,    obventions,  and  other  vicarial  dues,  an^tothewiioie 
yearly  arifing  within  the  whole  of  the  pariQi,  particularly  to  the  **/    ^    ^««* 
tithes  of  woolf^ lambs,  milk,  eggs,  fruit,  herbs,  cabbages, potatoes,  |."^**    ^{J^  ^' 
turnips,    garden  ftuff,  plants,    flowers   raifed  for  iale,  pines,  iiie    ^igbtii  ^ 
melons,  grapes,  hot-houfe  plants,  flower  roots,  hemp,  flax,  and  Stpttmtgr  1777, 
honey;    that   the  defendant   WaJer  was,  in  the  "year    1770,  *»«  »g^«e^  m>  let 
collated   to  the  faid   vicarage,  and  had  ever  fince  been  vicar  xH'^^l^^V^ 
thereof,  and  entitled  to  the  tithes  aforefaid  ;  that  he  fliortly  \o»dtoJ,uji 
before  the  eighth  of  September  1777  let  the  tithes  of  that  part  of  and  the  tithes  on 
the  pari(h  which  lies  on  the  North  Side  of  the  king's  highway  '^  St^tbSidtci 
leading   from  Hyde  Park  Corner  to  Countet^s  Bridge  to  J.Hali^  ^  «^  »  ^. 
to  whom  the  plaintifi:'and  other  occupiers  of  farms  in  that  part 
of   the    parifh  paid  their    tithes    after  the    rate  of    twelve 
(hillings  an  acre  yearly  for  the  arable  land,  and  feven  (hillings 
an  acre   yearly   for  the  grafs  land  ;    that  he,  the   defendant 
Waller^   alfo   Ihortly  before  the  faid  eighth  day  of  September 
1777,  agreed  to  let  the  tithes  of  the  other  part  of  the  pari(h, 
which  lies  on  the  South  Side  of  the  king's  highway  leading  from 
Hyde  Park  Comer  to  Counter's  Bridge  (which  confided  chiefly 
of^nurferies  and  garden  grounds,  and  were  of  much  greater 
jearly  value  to  the  occupiers  than  arable  and  meadow  grounds) 

ta 
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^oAMi  to  the  defendant  5,  Bryan  ;  that  in  confequencc  of  fuch  agrce- 
agmnft  mcnt,  hc,  the  defendant  Waller^  delivered  a  notice  on  the  twelfth 
^^G)"*/  °^  September  1777,  dated  the  eighth  of  the  faid  month,  to  each. 
that  he,  H^aller^  of  the  defendants  and  others  occupiers  of  nurfcry  grounds  and 
delivered  a  no-  lands  in  that  part  of  the  parifh  which  lies  oti  the  South  Side 
tice  on  ti.c  nth  of  the  king's  highway  aforefaid,  addrefled  to  them  refpeftively 
f  ^ixtfiht  ^^  follows :  "  Pleafe  to  take  notice,  that  the  cmpojition  to  be  paid 
Sth,  to  thcoc-  "  for  the  tithes  of  land  in  your  occupation  will  determine  on 
cupiers,  flgnify  *«  Michaelmas  Day  now  next  enfuing  ;  and  that  I  have  let 
ing,  that  he  had  cc  fuch  tithes  to  Benjamin  Bryan  from  that  day,  to  whom  you 
^}  'o^  jPr**!!*  **  *^^  hereby  defired  to  account  for  the  fame  f  that  5.  Bpyan^ 
Ind^ihit,  v^ir  between  the  twentieth  and  twenty-feventh  days  of  the  faid 
compofuions  September^  delivered  to  each  of  the  defendants  and  other  occu- 
vrouid  ceafe  on  piers  of  the  faid  nurfery  grounds  and  lands,  a  notice,  dated  the 
the  Michaelmas  j^^jfj^  ^^j  ^f  ^^^  f^j^j  moHth,   figncd  by  him,  and  addrefled  to 

that  ^Bnan  on  ^^^®  ^^^^  defendants  and  others  refpeftively,  as  follows ;  «  Pleafc 
the  90th  and  ^^  to  tabe  notice,  that  I  fliall  take  the  tithes  in  kind  for  the  land 
»7tb  of  SefteiU'  «  you  hold  in  the  pariQi  of  Kenjington  from  Michaelmas  next  j** 
lferij77,  dcit  t^jf  Waller^  in  confeqiience  of  fuch  agreement,  by  indenture 
^/"^tV'lh^  ^^^^^  ^^^  twenty-feventh  day  of  the  faid  September^  demifed  to 
dated  the  loth  Bryan j  his  executors,  &c.  from  Michaelmas  1777,  for  the  term 
of  Sefttmler  j  of  ilx  years,  all  his  faid  tithes  yearly  r.riiing  within  that  part  of 
that  the  Icafc  the  parifli  which  lies  on  the  South  Side  as  aforefaid,  at  the  yearly 
froen  fFaiur  tm  ^^^^  ^£  ^^^^  hundred  and  eighty  pounds,  with  certain  provi/bes 

Jirytfii  was  dated  ,  o     j   *  '  jt 

the  17th  of  ^^  therein  mentioned  ;  that  the  plaintiff  foon  afterwards  agreed 
Sepemhir  1777,  with  J?ryfl«for  an  allignment  of  fuch  leafe  5  that  the  faid  plaintiff, 
to  commence  on  or  about  the  twenty-feventh  of  the  faid  September^  delivered  to 
!/«?  lor  *w^^**^  each  of  the  faid  defendants  and  other  occupiers  of  nurfery 
th't  Brj^n^ti,  grounds  and  lands  in  that  part  of  the  faid  parifh  a  notice 
tijjned  the  faid  in  writing  figned  by  him,  and  addreffed  to  the  faid  defendants 
leafe  to  the  and  Others,  refpcftively  dated  on  or  about  the  twenty-feventh 
j'^*'"'^^^^'"* »  day  of  the  faid  September^  as  follows  :  «•  Sir,  Having  taken  your 

the  a7ihTf  5<r^"  **  ^^^^^  ®^  -^^^  Bryan,  I  hereby  give  you  notice  not  to  move 
rcnSer  1777,  "  any  of  your  crops  after  Michaelmas  Dav  nc%t  enfuing  the  date 
j-.avc  ihc  occo-  <^  hereof,  without  giving  notice  that  the  famjC  may  be  properly 
pjcrs  rotice  to  «  tithed  ;  and  for  your  convcniency,  I  will  accept  of  notice  fent 
rj^him'T./'/;'^  "  f^^^^^  at  iWr.  5r;v7/;V  houfe,  in  Earl's  Court,  for  to  come  and 
:r( 111 Artchut.'tlnt  **  tithe  the  fame."  The  bill  then  ftated,  that  the  defendants 
ZJtfycnuir.g;  bcforc  Michaelwas  1 777,  and  ever  iince,  had  occupied  lands, 
ihat  the  occu-  particularly  nurfery  grounds  and  gardens  within  that  part  of 

f/,?nTtr  "a"nd  ^^^  P^*"'^^  '^^^  ^^"  ^"  ^^^  ^^"^^^  S/V^  as  aforefaid  ;  that  they 
r.*-.; j'.ntrs,  and  ^^^^  rc'(j)cctively  cut,  plucked,  gathered,  pulled  up,  received,  had, 
hai        pianiP,  and  taken,  upon  and  from  the  faid  lands,  nurfery  grounds,  and 


grapes,  hotl;oufc  plants,  and  flower  roots  of  various  kind,  hemp, 
and  flax  ;  that  they  had  alfo  finccluch  time  kept  and  fed  on' the 
i'.ad  l.;niK  cows,  which  yielded  and  produced  milk  and  talves; 

and 
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and  had  alfo  kq>t  ewes  and  other  (heep,  from  nrhich  they  had       A»AMt 
lambs  and  wool ;  that  thcjr  had  geefe,  docks,  hens,  and  other     ^^^^ 

CvXtry^  which  laid  eflgs  \  that  they  alfo  had  kept  federal  hives  of     ^^^^.^ 
esy  which  produced  honey ;  and  had  alfo  divers  other  titheable 
matters  and  things  from  the  faid  lands,  nurfery,  and  garden 
grounds^  the  tithes  of  which  were  accounted  fmall  tithes  | 
that  the  tithes  of  the  faid  matters  and  things  ought  to  have  been  that  they   bit 
fet  oat  for  the  plaintiff^  who  had  applied  to  them  to  fet  ont  and  refufed  to  pa/ 
pay  him  the  faid  tithes,  or  make  him  a  fatisfaftion  for  the  fame,  ^„^J^ 
which  they  had  refufed  to  do,  under  fome  agreements  with  the  thereof*  midcr  a 
defendant  Walter ^  on  the  fecond  of  OH^ier  1771  and  the  feven-  preteiMe     thu 
teenth  of  Januahf  1771,  as  dated  in  the  bill }  but  that  the  faid  their  compoi. 
agreements  were  only  verbal,  and  not  reduced  into  writing,  and  *««  with^^«r 
were  only  for  one  year,  and  for  fo  much  longer  as  he  and  they  ^ed^       ^* 
(hould  chufe.    The  bill  then  charged,  that  the  defendant  Henry  ^j^    ^    ^^ 
Huicbims  had  entered  into  an  agreement  with  fFaller  on  the  prcienaed     a* 
twenty- third  day  of  January  177a  (fubfequent  to  the  date  of  greeimnn  wem 
the  faid  pretemled  agreement)  to  take  all  the  tithes  of  the  land  ^^^  "^^l 
then  occupied  by  him  from  Michoilmas  1771   to  Micbaelmas  by  ihe  (had  no* 
177a,    at    the  yearly  rent   of  thirty-four    pounds,  nineteen  ticeii 
ihiilingSt    and   had    ever    fince  paid    that  fum  to    Walier ; 
that  uippofing  fuch  prior  agreement  to  have  been  good,  it 
was  waived   by  fuch  fubfequent  agreement;  that   in  July  or 
Augnft  1777>  //u/^i^m/ defired  Wdltr  to  compound  with  him 
for   his   tithes,    and    requcfted  that   he  would    not    colleft 
them  in  kind ;  that  Waller  then  told  him,  it  was  his  own  fault 
that  he  had  not  an  agreement  before  for  a  term  of  years, 
or  during  his  incumbency.    The  bill  then  further  charged, 
that  the    faid  agreements,  being  during  pleafure,   had  been 
determined  by  the  aforefaid  notice;  and  prayed,   that  the  and  prays  thn 
defendants  might  account  with  the  plaintiff  for  the  ingle  value  of  'J*  ^^^^  ^•^''« 
the  tithes,  which,  Once  the  twenty-fourth  day  ot  March  1778,  ^^^^^^  ^ 
bad  arifen  from  the   lands   in   their    refpeAive   occupations, 
and  pay  him  what  fhould  appear  due  on  fuch  account. 


The  defendant  Rjwfe  and  feveral  others  admitted,  that  the  The  defendant 
pariih   of  Kenfington  confided  of  a  reftory  and  a  vicarage }  JJ«>  "n^  oihrra 
that  the  vicarage  was  endowed,  and  the  vicar  thereof  enti-  jjj**n^t^*^^ 
tied  to  the  tithes  of  com,  grain,  hay,  fmall  tithes,  offerings,  ^^^    \^    ^\^ 
oblations,  and  other  vicarial  dues,  yearly  arifing  in  that  part  of  bill ;  and  lay, 
the  pariih  which  lies  on  the  South  Side  as  aforefaid,  particularly 
to  the  tithes  of  wool,  lambs,  milk^  eggs,  fruit,  herbs,  garden  ftuff^ 
plants,  flowers  raifed  for  faie,  hemp,  flax,  and  honev  \  that  the 
defendant  Waller  was,  in  the  year  1770,  prefented  thereto,  and 
bad  ever  fince  been  vicar  thereof ;  and  that  the  leafes  had  been 
made,  and  the  notices  given,  as  ftat<rd  in  the  bill,  excepting  that  ,||  t  fuch  notices 
fuch  notices  were  delivered  to  each  of  them  on  Michaelmas  Day  w  re  not  ferred 
1 777,  and  not  before,  as  they  verily  believed :  and  they  fcvcrally  <*"  «^^«'^^   "n«'»^ 
fet  forth  a  particular  account  of  the  lands  and  grounds  by  them  f  ^'t"''*"'  ^"^^ 

Voi..IV.  M  occupied  ^^^* 
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An  AMI        occupied  within  the  parifli  befoi^  and  HfkCt  Michadmas  \TJ^j 
aga'wji        2„^  ^^^  2nd  in  what  manner  fuch  lands  and  grounds  had  beep 
H^'Ottura*     ufed  famd  occnpied  during  that  time. 

The  defendants      Thc  defchdant  S.  Hutchlnsy  B.  Wiliiamfm,  ^nd  H.  'HivntU 
/fc/cif«,    mi'  .fai^^  ^1^^^  for  at,^^^  fifty  y£^„  before  a  cortpofition  of  fibc  flrilHngs 

N^tthy  that  ^"  ^^*  ^^^  ^^  P^'^  ^^  **^^  nurfery  grounds  in  the  parifli 

the  occupiers  of  t®  ^^^  *ic»f  J  that  Waller^  about  177 1,  being  defirocrs  of  rfli6ng 

nurfery  grounds  the  compofition  to  ten  ihilHngs  an  acre,  diVers  meetings  urerc 

jn  the  parifli  of  had  between  hiin  and  the  occupiers  ;  that  on  the  fecond  day  of 

K?ryc*«i  0(5^^^1771,  at  that  meeting,  the  defeaid^m   /f / /fw/// paid 

paid  a  compofi-  frailer  onc  year's  tithe,  at  the  did  rate  of  fix  (killtngs  an  acre,  to 

tioii  of  6s.  a^;i  a-  Michmlmas  1777,  and  took  a  receipt  for  th«5  fairte;  that  after 

ere,  in  Ueu  of^fomc  difcourle  between  tl^eni,  the  defendant  )irfl///r  infifted  on 

onVhaViii/LV,  *^"  fliilHngs  an  acre,  which^  they  rcfufed  ;  that  hcpropofcd  to 

opon  his  being  acccpt  nine  ihillings,  and  the  defendants  offered  eight  {hiliiti^ 

appointed  to  the  and  iixpence  ;  that  thereupon  they  tofled  Bp  whether  \i  (hould 

vicarage,  agreed  be  eight  (hillings  and  fixpence  or  nine  fliillings  ;  which  being 

^^t!^d^^%\  consented  to,  IVallerto&d  up  half-a-guinea,  and  the  defcudaat 

nified  the  fame  ^*  Huichins  called  HEAD  ;  that  the   feid   half-goinea    lifaving 

under  his  receipt  fettled  with  the  head  upwards,  the  defendant  ^fV/iiiff!^  faid, 

for  the  tJthes  of  u  DoBor^  We  have  won  ;*  that  it  was  thereupon  agwcd,  as  ihfy 

k)wi'"^!^ds*"  uhderftood,   between  him  and  them  on  behalf  of   the  faid 

«c  Agreed*^  fo^  nurferymen,  that  the  compofition  for  the  tithes  of  all  the  nurfery 

««  8s.  6d.  ana-  grounds  within  che  faid  pariih  fliould  for  thc  future,  daririg 

*«  cre/«r  every,  the  incumbcncy  of  him,  be  at  the  rate  of  eight  (hillings  and 

«'<  >I^-"  ^^^'  fixpence  an  acre  \  that  thc  faid  defendant  Hewitt  informed  ITii/- 

*'  lety  that  fome  memorandum  (hould  be  made  of  the  agreement 

that  had  been  made  5  that  thereupon  he  affented  thereto,  and 

wrote  under  the  faid  receipt  fo  given  by  him  as  follows :  **  Agreed 

"  from  eight  (hillings  and  fixpence  an  acre  for  every  year  here- 

«  after  j**  that  they  then,  and  ftill  con(idered  the  faid  agreement 

as  a  permanent  agreement  between  htm  and  the  faid  ddFendants 

on  behalf  of  themfelves  and  all  other  nurferymen  within  thc 

pariih  \  and  that  it  was  to  continue  during  the  incumbency  of 

Waller ;  that  the  faid  defendant  Hewitt  was  the  more  confirmed 

in  fuch  opinion^  becaufe  he  having  paid  his  compofition  for 

tithes  at  the  rate  aforefaid  up  to  Michaeltmu  1772,   thc  faid 

defendant  Waller  gave  him  a  bill  and  receipt  as  follows,  we. 

«•  Mejfirs.  Hewitt  and  Smithy  debtors  to  the  Reverend  Mr*  Wclkt 

<<  on  account  of  tithes  due  at  Michaelmas  1772J  to  twenty-one 

•«  acres  of  nurfery-ground,  at  eight  (hillings  and  fixpence  an 

•*  acre,  as  by  agreement.     Eight  pourtds,  eighteen  (hillings,  and 

•«  fixpence.     Received  this  nineteenth  day  of  December  17721 

*•  thc  above  contents  in  full,  by  me,  Jitmes  Waller,  w^r^ 

^^lo^'^w^he  *^^  J^ccaufe  Waller  had  continued  to  receive  the  faid  compofition 

Ld'co'iJ^mion  "P  ^^  Michaelmas    1777-,  that   for  many  years  before  ^^h 

of  ^s.  6d.  an  a*  'they  bad  been  accuftomed  to  pay  a  compofition  for  their  tithes 

ere  to  Micb^ti*  aftcT  thc  following  rates,  vi%.  «  fix  (hillings  an  zcte  per- annum 

««  1777.  «*  lOB 
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*<  for  garden  gt-ound,  and  three  (hilHngs   fdr  arable  land  V*       -'^'»^"  J 
that  Upon   Jva/ier  becoming  yicar,  they  waited  upon  him  to     wa'li  b»  ) 
know  if  he  would  take  the  afdrefaid  compofitions  of  them,      ^  ^  Cetura. 
vhich  he  would  not  confent  to,  but  demanded  fix  IhiUitigs  aa 
acre  boft  for  the  garden  ground  and  arable  land,  which  the 

^'defendihts  thought  very  unrcafonable,  and  refolved  not  to 
agree  to  it,  as  he  was  entitled  to  no  more  than  a  moiety  of 
-the  great  tithes,  and  they  having  only  paid,  up  to  that  time, 
thrice  fhHKhgs  ah  acre  to  his  predeceflbrs,  and  three  ftiillings  an 
acre  to  F,'  Greenings  the  owner  of  the  other  moiety ;  that 
WalUr  beirng  determined  not  to  abate,  and  the  faid   farmer 

'gardeners  not  to  accede  to  his  propofal,  they  parted diflat is fi^d, 
whicn  Walter  fatd,  he  would  t^ke  his  tithes  in  kind,  and  which 
be  attempted  to  do  ;  that  finding  it  would  not  anfwer,  he  foon 
afterwards^  agreed  with  the  defendants  and  the  reft  of  the  fir-    - 
mcr  girdeners,  that  upon  their  paying  fix  fhilltngs  an  acre, 
as  «^cll  for  garden  ground  as  farming  produce  crop  or  not  crop 
(excepting  feven  fliillings  an  acre  for  ten  acres  in  the  poireflion  of 
the  defendant  Combes^  which  Waller  infilled  was  a  fruit  garden), 
be   would  give  them  all  leafcs  during  his  incumbency  ;   that 
the  defendants,    for  avoiding   all   difputes   with   him,  acqui* 
cfccd    therein  }  that    they   had  ever   fince   paid   their  tidies  an4  thit  they 
according  to  fuch  agreement  :  and  they  fubmitted,  that  they  "^'^^^  TIq^^  ^^ 
were  entitled  to  have  fuch  agreement  carried   into  execution;  ^^^  ^^.^   ^.^j^^^ 
and  to  have  a  leafe  granted  to  each  of  them  of  their  faid  tithes,  purfuant  to  fuch 
agreeable  thereto,  agrccmem,  dc 

cieed. 

The  defendant  J,  Roufe  faid,  that  having  paid  the  compofitlon  The   d-fcnc'ar.t 
for  bis  tithes  on  the  tenth  of  January  1772,  in  confequence  of  ?•  ^»»/'  '^"'^^ 
fucb  agreement,  a  receipt  was  given  to  him  by  Ed.  Cooper^  on  \frJli^^^^^ ^^^^t 
behalf  of  Waller^  at  the  foot  of  which  receipt, in  confirmation  of  ^^  pjy  5,.  ^n  a- 
thefaid  agreement,  ^^//^  wrote  as  follows  >  •*  Agreed  in  future  cre  fir  tbt  /m* 
•*  to  pay  for  thirty-one  acres,  two  roods,  at  fix  fliillings  an  acre,  '«»^« 
«'  which  will  amotint  to  nine  pounds,  nine  fliillings  ;"  that  he, 
the  defendant,  had  accordingly  paid  him  the  faid  nine  pounds^ 
nine  (hltliitgs,  for  his  annual  compofition  every  year  fince  up  to 
Mkhaeknat  iTTjy  for  the  faid  thirty-one  acres  two  roods,  and 
alfo  after  the  fame  rzteper  acre  for  all  the  knds  be  had  fince 
occupied  in  the  parifli* 

The  defendant  J,  Rubergall  faid,  that  on  the  tenth  of  January  The  defendant 
1772  he  paid  Waller  the  compofition  for  his  tithes  up  to  ^ubtriali  ftatcs 
Mickaelmas  177  j,  at  which  time  he  gave  him  a  receipt  for  the  *  wceipttopay 

4-  •         *'  I  1     .  r  f?  .   K  J  •       r  ^  6>.    an  acre  /&r 

lame,  and  wrote  underneath  it  as  foUows :   *<  Agreed  m  luturc  the  future* 
«*  for  thirty-five  acres,  at  fix  fliillings  an  acre,  which  wiU  amount 
*'  to  ten  pounds,  ten  fliillings.'* 

Ma  The 
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Apmm  The  defendant   S,  Hutchim  faid,    that   on   the  fixteeiuli 

W*^^»i  ®^  December  1772  be  paid  Waller  the  compofition  for  his 
ttiCmra,  tithes  up  to  Michaelmas  1772,  at  which  time  he  gave  him  a 
The  defendtnt  ^^^  ^^^  receipt.  Wrote  and  iigncd  by  him,  viz.  *<  Mr.  Samuel 
$,  Hmttrnt  **  HuicUfttf  debtor  to  the  Reverend  Mr.  Waller  on  account  of 
iiatet  a  receipt  <«  tithes  due  at  Michaebnas  I772»  to  fixteen  acres»  one  rood^ 
to  pa/  61.  Mi  a*  <«  nuricrj  ground,  at  eight  (htllings  and  fixpence  an  acre,  as  by 

*<  agreement,  fix  pounds,  eighteen  fhilUngs,  and  three  half- 
<<  pence  ;  to  Xtxx  acres  com  land,  iic  on  the  fouth  fide  of 
^'  Kenfinghn  pariih,  at  fix  (hillings  an  acre,  as  by  agreementf 
**  three  pounds  :  nine  pounds,  eighte^  Ihillings,  and  three 
*<  hal^>ence«  Received  this  fixteenih  day  oi December  1771,  the 
**  above  contents,  Jamss  Wallir  f  that  purfuant  to  the 
faid  agreement,  he  had  ever  fince,  up  to  A£ebaelmas  l^^^,  paid 
eight  fiiillings  and  fixpence  an  acre  for  thenurfery  grounds,  and 
fix  ihillings  an  acre  for  the  com  bnd. 

The  defcmUnc      The  defendant  H*  HuUbhs  infifted,  that  Waller^  on  the 


Hatci  a  written 


H,       Htaibmi  feventecnth  of  January  1 772,  entered  into,  and  vrith  his  own 

a  written  1 1    _• ^^   ^^'l    ^ 1 ^ '^i.    t_?__    • 1 i__ 

miikr  to  pay  a  sigr<?ed  to  let  him  fo  long  as  he  (hould  continue  vicar  of  the 


"2  band  wrote  and  figned  an  agreement  with  him,  whereby  he 
/  a  sigr<?ed  to  let  him  fo  long  as  he  (hould  continue  vicar  of  the 
fum  for  faid  pari(h,  all  the  tithes  (whether  reAorial  with  which  he  was 
hb  landiy  «<  fo  endowed  or  vicarial)  of  one  hundred  and  fixteen  acres,  which  he 
«*  ^'  '^e^oM  ^^^"  occupied  in  the  parifh,  at  the  yearly  rent  of  thirty-four 
**  continue  ti-  pounds,  nineteen  (hillings,  with  a  rxoviso,  that  if  the  then 
^  car."  mode  of  cultivation  (hould  be  altered,  the  faid  agreement  (hould 

be  void  ;  but  that  fo  long  as  the  faid  lands  (hould  continue  in 
their  then  ftate,  and  (b  long  as  he  (hould  continue  vicar  of  the 
faid  parifh  and  him  the  occupier  of  faid  land,  the  laid  agreement 
was  to  be  binding  on  each  party,  and  preparatory  to  a  leafe  be- 
tween them.  He  faid,  he  had  ever  fince  paid  Waller^  purfuant 
thereto,  the  yearly  fum  of  thtrty-fpur  pounds,  nineteen  (hil- 
lings ;  and  infifted  on  the  benefit  thereof. 

And  au  the  All  the  faid  defendants  infifted,  that  the  plaintiff,  before  the 
6ft*  th*"'h  ^  agreement  for  and  execution  of  the  leafe  to  him  trom  JB.  Brjtmt 
agrrements^  art  ^^^  '^'^  notice  of  the  faid  agreements  having  been  entered  into 
binding  en  the  between  James  Waller  and  the  defendants ;  and  that  he,  by 
plaintiff.  having  etitered  into  them,  and  having  ratified  the  fame,  and 

received  the  faid  feveral  compofi:  ions  from  them  up  to  Mi* 
chaelmas  1777*  without  objc£ting  thereto,  had  manifcfted  his 
fenfe  and  underftanding  thereof,  and  could  not  now  Tary  or 
refcind  the  fame. 

The  derendant  The  defendant  H»  Hermit  and  others  infifted,  that  the  vicar 
Hniitt  and  o-  was  not  entitled  to  th^  tithes  of  pines,  melons,  hot-houfe  plants, 
then  infift,  that  grccn-houfc  plants,  orofanyplanu  or  roots  growing  or  planted 
entith^^o  the  '"^  hot-houfes,  or  of  any  exotics,  or  of  any  planu  or  trees  inocu- 
tithet  of  hot.  lated  or  grafted,  or  of  any   plants^  trees,  (hrub^,  or  roots, 

houfe  plantt  and  pUT- 

fraftedtrea. 
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parchafcd  or  planted  in  their  nurfcries  or  garden-grounas,  and  ^^^^1 
from  thence  fold  out  again  without  having  made  any  increafc  wallbI 
ia  number.  ^  ^  C^i^r*. 

All  the  defendants  inilfted,  in  cafe  ff^alkr  had  any  right  AQ  rhe  dtieod. 
to  determine  tlie  compofition  in  the  manner  he  had  attempted,  ««»  Mft»  *« 
which  they  denied,  that  the  fcveral  notices  given  to  deter-  j^*'^Jf7,^^ 
mine  fach  compofitions  and  take  the  tithes  in  kind,  were  nfy,iAr«tiKMto 
Ihort  and  infufficient|  confidering  the  nature  of  the  crops  to  be  detnrmint  them 
tithed.  ^*  tooikoru 

The  defendants  J.  Rmtfe  and  others,  by  their  further  anfwer,  xbe  defimdut 
alfo  fubmitted  to  the  judgment  of  the  Court,  that  the  vicar  7-  ^>  *nd  o. 
was  not  entitled  to  the  tithes  of  pines,  melons,  hot-houfe  plantti  |{jf^^'?*  '^ 
green-houfe  plants,  or  of  any  plants  or  roots  growing  or  ^ntidtd  to  tb« 
planted  in  hot-houfes,  or  of  any  exotics  within  the  faid  pariih,  titbct  of  hot* 
orof  any  plants  or  trees  inoculated  or  grafted,  or  of  any  plants,  hoaCi  plants  and 
fl&rubs,  trees,  or  roots,  purchafed  and  planted  in  their  nurferiet  ««*«^  i"*w* 
or  gaiden^grounds,  and  fold  out  again  without  having  made  any 
increafe  in  number. 

The  defendant  /f,  HutcHnns  admitted,  that  he  had  never  iigned  The  defendant 
the  agreement  dated  the  feventcenth  day  of  January  1772,  but  ^.  ^'"^j^^ 
left  the  plaintiff  to  the  proof  thereof :  and  he  rjscited  the  feveral  ^fiL  the  a. 
converfations  touching  aflcffing  Waller  to  the  poor  rates  for  his  greentnc  oi  the 
tithes;  and  faid,  that  he  came  to  fome  agreement  touching  the  i7thof  7*«»'i 
fame,  as  ftated  in  the  anfwer ;  and  infifted  on  the  impoiUbility  '77>« 
of  fetting  out  the  tithes,  for  the  reafon  aforefaid. 


r.  Htwti  and  others  filed  their  m^  ^///againd  JFaller^  Brjan^  The  deftodant 
and  A.  Aiams^  and  thereby  particularly  infifted  on  the  agreement  AWvirr  and   o« 
entered  into  between  the  faid   7.   Wallir^  as   vicar  of  the  ^S'* **« w!iiS 
pari£b,    and  the  plaintiffs  and    others  occupiers    of  nurfery  ihe^pofition 
groonds  therein,  for  an  annual  compofition  for  the  tithes  of  fuch  at  si.  6d.  an  a* 
nurfery  grounds,  at  the  rate  of  eight  {hillings  and  fixpence  an  ere  fi>r  nuHery 
acre  \  and  alfo  on  the  agreement  entered  into  between  him  and  sroiindt,and«i. 
them,  &c.  occupiers  of  garden  grounds  not  ufed  for  nurferies,  J^^]^  dwSt 
and  lands  ufed  in  common  tillage  within  the  pari (h,  for  an  M^j;«r*i  incnm* 
annual  compofition  for  the  tithes  of  fuch  garden  ground  and  benqr* 
land,  at  and  after  the  rate  of  fix  Ihillings  an  acre  during  the  faid 
WalUfs  incumbency  )  and  that  he  was  in  equity  and  confcience 
bound  to  perform  the  faid  agreements.    They  infifted^  that  he 
having  entered  into  and  ratified  the  faid  agreements  could  not 
aftervrands  make  any  valid  conveyance,  leafe^  or  demife  of  fuch     * 
tithes  to  the  faid  J3.  Bryan^  or  any  other  perfon  ;  and  that  fuch 
Icafe  to  the  faid  Eryan,  and  the  affignment  thereof  to  A,  AdamSf 
were  void  and  of  no  effeA  againft  the  plaintifis,  having  been 
made  by  perfons  who  had  no  right  to  make  the  fame.    They 
therefore   prayed^    that   Wa/ler  might  be  decreed  to  accept 
the   annual  furos   of  eight    ihillings   and  fixpence,  and  fix 
ihillings,  as  comjpofitions  for  the  faid  tithes,  and  perform  the 
feveral  and  refp^ve  agreements  fo  made  and  entered  into  by 

M  3  him 
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Adams       him  nfith  them,  and  might  indemotfy  them  refpe&iVelT  front ' 
agaififl  ^     jjig   fcTcral    claims  t)f   the  other  defendants  on  account  of 
ifi^cmta''     ^^^^^  f^'^  tithes,  the  plaintifFs  being  willing  to  pay  the  fsuoLi 
defendq^nt  Waller  whal  was  due  on  account  of  the  faid  copi- 
pofitions  for  the  fai(i  tfthes,  at  the  rate  of  eight  (hillings  and  , 
fixpencc,  and  fix  fliillings  an   ^cre  refp-jftively  ;    and  alfb  to 
pay   the  fame   annually,  during  the    incumbency    of  Waller^ 
as  a  ^ompofition  for  the  tithes  of  the  faid  grounds    in  their  * 
refpeftivc    occupations  5    and   that    the    Kid  "£/ JBryan    and' 
ji,  /Hdams  might  be  rellraincd   by  the  decree  of  this    court 
from    taking    their    tithes  in*   kind    of  \  the     faid     grounds, 
and   from  any  ways  fnolcding  the  faid  plaintiffi  oa  account -^ 
thereof. 

Tlievlcaradmitf      The  defendant  Waller  faid,  that  after  his   induAioo   into. 
tbc     iivrvSew  the  Vicarage,  he  found  that  the  feveral  annual  compo£tions' 
^^T^h      ***"*  paid  by  the  occupiers  of  lands  and  grounds  in  the  pariihfor- 
picri     oiT^^ihc  ^^^  tithes  pf  fuch  lands  and  grounds  were  confiderably  under 
ad   or    oaober  the  real  values  thereof  ;  that  he  thereupon  fignified  his  intentioa . 
1771  }  tbai  he  to  raifc  the  fame ;  and  he  flated  the  meeting  of  the  fecond  of 
there  agreed  CQ  0^^^^^     1 77 1,     and    the    propofals    that    were    then    made; 
twrnion  oT*Tif  ^"?  infifted,  that  hd    did    not  mean    to   agree,  nor  had    he 
6d.  an  acre,  in  then  agreed  to  tofs  up,  whether  nine  fhillings  or  eight  fhillings' 
♦  lieu  of  the  titfus  and  fixpcnce  fhould  be  paid  for  the  faid  compofition  ;  but  he 
6f  thtir  nuiftry  admitted,  that  he  at  length  confented  to  receive  from  the  fzxd, 
be°"underwn^c  occupiers  after  the  rare  of  eight  (hillings  and  fixpende  an  acre  as* 
the  receipts  in  ^  compofulon  for  the  tithe  of  their  fiiid  lands  \  but  that  he  meaiit 
tbc  raarner  be-  Qnly  to  acce  jJt  iuch  compofition  for  a  year  cei- tain',  .or  fuch  lipn^cr 
fore      ftaud  j  timeas  heihould  think  proper.    He  infiiled,  that  no  agreement^ 
Wimciicd  ttat  *"  writing  was  then,  or  at  any  other  time,  entered  into  betweeii;» 
^ch    conipofr.  ^'"^-^  8nd  the  plaintiffs,  or  any  other  occupiers  of  the  faid  nnrfcry^ 
ti&n  (hould  be  gTOunds,  for  a  compoiition  for  their  faid  tithes..   He  faid»  that 
<ipr  the  year  en    about  thc  twcuty-third  of  'January  1772  he  entered  into   ai^ 
fcr^Lie^a^T  ^&^^^^^^^  ^^  Writing  with  H.  Hutchins  zs  \kIot^  mentioned* 
jtMddcomime'LL  ^^  ^^^  ^*^^>  ^^^^  whcn  tlic  plamtiff  J.  /fpw/^,  in  177a,  paid  hio^' 
(lur  oj the  fari/h^^  z  ium  of  money  aa  a^ompofttion  for  his  jtithes,  and  tooic  a  receipt 

b>f  the  fame,  be  did  write  down  upon  tbe.fame  what  ium  be  wa^. 
to  p^y  a«  a  compofition  for  \i\%  txxht^.for  tte  th^n  fifxty^ar^, 
but  lie  denied  that  it  was  at  either  of  the:  faid  time$».oiiat  ztif. 
oO[iOt..  lime  or  place,  confented  to  or  agreed  between  him. audi 
the  other  defendants,  or  any  pf  tbem,  on  behalf  of  thiC^^nfelves 
and  ,the  other  occupiers,. that  the  aforefaid,  or.  any  oi^her. annual 
compofition  for  tithes  of  all  or  any  f»(;h  qurfery  grounds^  (hookjb 
$;oiUix^e  ^  long  as  he  {!boukl  continue  vicar,  or  that  any  Qther 
ilgreement  than  fuoh  as  before,  mentioned  iwas  then^  or  at  any- 
other  tino^  entered  into  between  l\ipn  and  the  plainti^s,  or  any^ 
fitheref  tkt  faid  occupiers^r  that  he  had  evev  oSered  them  a  te^ 
of  their  refpedlivd.  thhes.    He  denied,  that  he  i^  enteced  intoi 


> 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD. 


167 


anjr  agreement  with  fuch  of  the  plaintiffs  or  other  perfons  as        ^"^^' 

occupied  garden  grounds  or  other  grounds  not  ufed  for  nur-     Waii.i«} 

fertes,   or    for    lands   ufcd    for    common    tillage,    to    accept       t/Gaftrm* 

in 'future  a  compoiition  of  fix  (hillings  an  acre,  or  anv  other 

coAipofition  for  the  tithes-  of  fuch  grounds  and  lands  for'  ^trj 

ytar  thereafter  durmg  his  incunlbency,  or  for  any  other  term 

iave  as  aforefaid,  or  that  he  hai  at  any  other  lime,  catered  into 

any  agreement   with    thcm^     He   infifted,    that  it   was    not* 

underftood  or  confidered  by*thc  plaintiffs  and  all  perfons  that  the 

agreements  rcfpeftlvely  mide  as  aforefaid  were  to  continue  in 

force  or  be  binding  on  them  and  the  defendant  during  all  the 

time  he  (hould  fo  continue  vicar  of  the  parifh,  or  for  any  longer 

time  than  ooeyear  from  the  time  of  making  thereof  rcfpc6Uvely. 

He  admitted,  he  had  yearly,  from  Michaelmas  1 77 1  to  Michaelmas 

1777  inclufive,  received  the  faid  annual  compoilcions  of  eight 

/hillings  and  fixpenceand  fix  (hillings  an  acre  from  the  plaintiffs, 

except, -4.  Shailer,  and  from  \\\&  feveral  owners  and  occupiers  of 

ffich  nurfery  grounds  and  garden  grounds  and  lands  ufed  in 

common  tillage  in  the  faid  pari(h.     He  faid,  that  in  Jlngujl 

X777  a  demand  was  made  upon  him  for  the  poors  rate  in  refpedk 

of   the    faid  tithes,  contrary  to  the  former  practice  of   the 

parilh  ;  that  therefore  a  meeting  was  held  at  his  houfe  of  the 

parKhioners    and  other   occupiers   within   the    pari(h,    when 

they  came  to  terms,  as  in  his  anfwer  was  mentioned^     He  alfa 

faid,  that  he  entered  abqut  this  time  into  an  agreement  with  the 

defendant  fi.  Bryan  to  grant  him  a  leafe  of  the  tithes  of  the  lands 

on  the  fouth  fide  of  the  king's  highway  as  aforefaid  for  fix  years, 

if  he    (hould    fo  long  continue    vicar   of  the  pari(h,  at  two 

hundred  and  eighty  pounds  per  annum  \  that  in  purfuancc  thereof, 

about  the  ninth  of  September  I777>  he  caufcd  the  faid  plaintiffs 

and  other  occupiers  of  nurfery  grounds,  garden  grounds, 'and 

other  lands  within  the  faid  parilh  to  be  ieveraily   ferved   with 

notices  to  the  purport  or  effcft  as  in  the  bill  mentioned  :"  and 

chat  on  the  twenty-fcventhday  of  September  i777>  he  executed  a 

leafe  to  the  faid  5.  Bryan, 

The  defendants  B,  Bryan  and  A.  Adams  fpoke  to  the  fame 
effea* 

■ 

'  The  defendant  B.Bryan  infifled  on  the  agreement  entered  into  m.  Bryan  infiftt 
before  the  eighth  day  of  September  1777,  between  Waller  and  on  the  wHdity 
him,  for  a  leafe  of  the  tithes  arifing  in  that  part  of  the  pari(h  as  ®^  ^^^  j^  ^ 
before -mentioned,  and  of  the  leafe  executed  to  him  by  Waller  of  jy^Hgr  j  and 
fuch  tithes  on  the  twenty-feventh  day  oixhtfzvi  September  :  and  that  the  mtka 
(aid,'  that  in  purfuance  of  the  faid  agreement,  he  had,-  fome  ^««  fofficient 
timfc.  between  the  twentieth  and  twcnty-feventh  ^la^s  of  *^^^^*jSl 
September^  caufed  to  be  delivered  notices  to  the  ''plaintiffs  thcoccupicn. 
aiid  oth^r  occupiers  of  land  in  the  parUh,  dated  the  tenth  of 

M  4  the 
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^^^  the  raid  month,  thai  he  flumid  take  the  tithes  to  kind  of  the 
wI^Im  S  ^^^<  they  held  m  the  faid  parilh  firom  Mkbaelmas  then  nexu 
if  a  CiMtf^tf.  He  infifted,  that  the  other  defendant  Adorns^  foon  after  the  exe- 
cution of  the  faid  leafe,  having  agreed  with  him  for  an  affig^- 
ment  thereof,  and  to  pay  him  the  yearly  fum  of  fixty-tiiree 
pounds,  he,  by  indenture  dated  the  twenty-fourth  of  MbotA 
1778,  affigned  to  him  all  thofe  the  tithes  and  premifes  demifed 
to  him  by  the  faid  leaie  from  the  defendant  IValUr^  and  aU 
his  eftate  and  intereft  therein  for  the  remainder  of  the  faid 
term* 

m  1b!riL'!dr*  ^^^  defendant  A.  Adams  infifted  on  the  faid  agreement  entered 
0f  the  sffini^  *^^^^  between  him  and  the  defendant  Bryan  for  an  affignment  of 
nnit  of  th«  ijud  the  leafe  executed  by  Waller^  and  of  the  indenture  of  ^gnment 
]«ftfe  fron  ^rjr^  thereof  executed  to  him  by  B.  Bryafi}  that  in  purfuance  of 
an  to  hiin,  and  |hc  f;iid  agreement,  he  caufed  to  be  delivered,  on  the  twenty- 
tocfcHmpk^  feventh  o(  September  1777,  to  each  of  the  plaintifls  and  others 

parifhioners  of  the  parifh,  a  notice  dated  on  the  twenty-feventh 
day  of  Sifiemter^  purporting  that  he  had  taken  their  tithes^  and 
that  they  were  not  now  to  move  any  of  their  crops  after 
Michaelmas  Day  then  next,  without  giving  notice  to  htm,  that 
the  fame  might  be  properly  tithed  :  and  he  infifted  on  his  right 
to  tithes  in  kind  of  the  feveral  titheable  matters  arifing  on 
the  lands  occupied  by  the  faid  plaintiffs  as  aforefaid :  and  hoped 
that  he  ihould  not  be  reftrained  from  taking  proper  meafures 
for  the  recovery  thereof. 

The'sattfM  The  plaintiff  in  the  original  coufe  replied,  and  the  defendants 

^^^^'^  rejoined  }  the  plaintiffs  in  the  arofs  caufe  alfo  replied,  and  the 

defendants  rejoined,  and  witneffes  were  examined  on  the  part 
and  behalf  of  all  parties  in  both  caufes^  and  upon  hearing  counsel 
for  all  parties  feveral  days  \  and  the  defendant's  counfel 
in  the  originll  caufe  objeAing  to  the  notice  delivered  to  the 
defendants  for  taking  their  refpe&ive  tithes  in  kind,  and 
alfo  to  the  plaintiff's  title ;  and  on  hearing  the  plaintiff's 
counfel }  and  on  reading,  on  behalf  of  the  plaintiff  in  the  original 
caufe,  the  feveral  anfwers  of  the  defendants  ;  the  depofitions  \ 
an  indenture  of  leafe  from  the  faid  James  Waller  to  the  faid 
jB*  Bryony  dated  the  twenty- feventh  of  September  17771 
an  affignment  thereof,  executed  by  the  faid  B.  Bryan  to  the  Hui 
A.  Aiamsy  dated  the  twenty-fourth  of  March  1778  (  and  reading 
for  the  defendants  in  the  original  caufe,  feveral  depofitions  $  as 
alfo  receipts,  figned  by  the  faid  James  Waller  and  Edward 
Cooper^  dated  refpe£tively  the  fecond  of  CBober  I77i>  and  the 
fixteenth  and  nineteenth  of  December  1772,  and  the  nineteenth 
of  February  I773>  an'J  the  tenth  of  January  1772;  an 
agreement,  figned  by  the  faid  Jamu  H^alur  and  i/.  HutdnmSf 
dated  the  fcventeenth  of  January  1772  ;  an  indenture  of  releafcp 
dated  the  tenth  of  A^ay  1780,  from  the  plaintiff  to  the  faid  B. 
Bryan  \  and  on  full  debate  of  the  matter  % 
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Thb  Court  ordered  the  deputy  remembrancer  to  take  an       adami 
account  of  what  was  due  to  the  plamtiflT  in  the  original  caufe    ^^^  . 
from  the  defendants  G.  Roi^^  tffc.  for  all  the  tithes  in  kind     ^  ^  Cmttrl. 
demanded  by  the  pla«ntiff  m  his  bill  \  that  the  faid  defendants  The  tithes  de- 
ia  the  c»riginal  canfe  do  pay  to  the  plaintiff  his  cofts  to  this  creed, 
time  ;  that  the  original  caufe  be  conthined  in  the  paper  to  be 
Ibrther  heard  upon  the  coming  m  of  the  report ;  and  that  tie 

fsUIi  he  difmiired  with  cofts. 


H.  Hemtt  and  fix  other  of  the  defendants  in  the  original  bill  The  defendamt 
appealed  to  the  houfe  of  lords  againft  the  faid  decree  of  the  twcn-  ^^^Jl^^ 
ty-ninth  day  of  Jmntarj  1781  |  and  on  the  nineteenth  of  April 
1782,  the  queftion.  whether  the  notice  to  determine  the  com- 
poiition  was  fufficient,  came  before  the  houfe ;  and  the  Judges, 
having  been  fummoned, '.^ere  direAed  to  deliver  their  opinion 
to  the  houfe  upon  rhc  following  queftion,  to  wit,  «*  'Whether 
^  the  notice  given  on  the  eighth  day  of  Sepifmher  was  a  fuffi- 
M  cient  notice  to  determine  a  compofition  for  tithes  from  year 
^  to  rear,  fuch  year  commencing  on  the  twenty-ninth  day  qf 
«*  i^tnnber? 

Mr.  Ju  tice  G^uld  delivered  the  unanimous  opinion  of  the  The  Judgei  «c 
Judges  prefent,  that  fuch  notice  was  by  no  means  a  fuffident  ^SJ'^iJ**'*' 
notice  to  determine  a  compofition  for   tithes  from  year  to  dcteraiine    tb* 

year.  am^^pAm. 

The  houfe  of  lords  therefore,  on  the  fixteenth  of  May  17829  The  decree  of 
ordered  the  decree,  fo  far  as  it  related  to  the  firft  caufe,  to  be  ^^^J^t*f^ 
reveried,  and  the  bill  to  be  difmtflcd  ;  and  fb  far  as  the  faid  ^|^ 
decree  related  to  the  fecond  mentioned  caufe,  that  the  faid  decree 
be  affirmed* 

The  faid  order  of  the  houfe  of  lords  was  accordingly  made  an  Tb«  canfe  re* 
order  of  the  court  of  exchequer }  and  on  the  th£rd  of  June  '^'^^ 
1782,  the  caufe  came  on  to  t>e  reheard ;  and  upon  hearing 
counfel  for  both  parties  \  and  reading  the  order  of  the  houfe  for 
the  rehearing  ; 

Thb  Court  ordered  the  bill,  fo  far  as  it  related  to  thi  TN  bill  te  10 
gardemrs^  to  be  difmiffed  without  cofts  %  and  that  the  fum  of  ^.  g^rdtmn 
ten  pounds,  the  depofit  money  for  the  rehearing,  be  reftored  ^''^^*^* 
by  the  deputy  remembrancer  to  the  defendants  or  their  foli« 
citor, 

Sktnnbr,  Chief  Bar^n. 

£tr£»  Baron. 

HoTHAM,  Baron. 

PxRILTM,  Baron. 


Toix 


.0         ^^    Si  s  >«.>»• 
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HiLAnvTi^M  Toll  azainji  Pierce. 

91.  ClO.  3.  O         -^ 

'  Ham^irt^  22d  Fctruary  1781. 

The    ^icar   of  J-pHE  bill  ftatcd,  that  the  parifh  of  Kinifcicre,  in  the  county  of 

(^'"•f/^''  fa  *"  Hants^  was  a  vicarage  j  that  the  vicar  thereof  was  entitled 

be  U  endlled^io  ^°  ^^^  ^"^^^^  tlthcs  arifing  therein,  particularly  to  the  tithes  of 

the  fmatt  tithes  turnip   feed  and  turnips,  whether  gathered  and  carried  away, 

of  the  par.ih,  or  fed  on  the  land  without  drawing   by  fliccp  or  any  other 

*^  »**of  ^7b!!  ^^^^^  »  *°  ^^^  *^^^^  ^  ^^^  ^  ^^  ^^^  agiftmcnt  of  barren 
^iili«M  of  L0  ^^^  unprofitable  cattle  ;  of  colts  foaled  therein  ;  and  to  the 
FuttesmdBaiu.  tithes  of  com,  grain,  and  other  great  tithes,  m  the  vills  of 
/>am,  and  of  the  La  Putti  and  Baltijbamy  and  in  the  lands  called  De  La  Hetbe^ 
^^rj"^^^^^  in  the  faid  pariQi  ;  that  the  plaintiff  was,  about  the  fifteenth 
daims^tbeMtbe  ^^^  ^^  February  1 773,  inftituted  and  inducted  into  the  faid 
of  turnipf)  milky  vicarage,  and  entitled  to  the  faid  tithes  ;  that  from  the 
and  barren  cat-  faid  time,  the  defendants  had  occupied  Cannon  Court  Farm^ 
tie  which  \»A  jyaifs  Farniy  Frude's  Farm^  and  Can's  Farm  ;  that  they  had 
T771 00  Ctf!^"  refpcftivcly  growing  yearly  turnips,  fome  of  which  they  ga- 
Court  Farmr  thcrcd,  and  had  fed  others  by  Iheep  and  other  cattle  \  that 
mdt^f  Farm^  they  bad  aUb  milch  cows  ;  that  they  had  depaftured  divers 
Fmdt's  Farm,  barren  and  unprofitable  cattle,  and  had  many  colts  foaled 
andC-Wif-m.  ^jj  ^^  fjjjj  f^         ^^^  ^j^j^^g  ^f.  ^j^j^j^  ^j^      j^^j  refiifedto 

See  other  caafes*  rw  * 

Eafter      Term,  P^J* 

19.  Car. ».  i  TrSnity  Term,  it.  Car.  2  $  and  Trinity  Terni,  14  Geo.  3. 

The  occupiers  The  defendant  Pierre  and  others  the  occupiers  faid,  that  the 
^  "5  *  "^fV  ^'^*''  ^^^^  ^^^y  ^*^1  ^h«  y^^ir  1774,  received  the  tithes,  except  of 
cow  in  lieu  of  g^^^^ns,  demanded  by  the  "bill  j  and  denied  that  he  was  entitled 
her  milk  and  to  the  tithe  of  milk  in  kind  ;  but  iniiiled,  that  tenpence  was 
calf,  and  td.  for  payable  to  him  for  every  cow  yielding  a  calf  in  the  faid  parifli, 
^Ti^T-"^"**'  upon  the  fall  of  fuch  calf,  in  lieu  of  the  tithe  of  milk  and  calf, 
^"'^  **    *  VIZ,  cightpence  in  lieu  of  tithe  of  calf,  and  twopence  in  lieu  of 

milk  ;  another  moJat  of  twopence  for  every  cow  not  yielding  a 
deny  that  he  Calf  5  that  he  was  entitled  to  the  great  tithes,  except  the  tithes 
i»  entitled  to  I  he  of  mead ow  hay,  ariling  in  certain  diftrifts  ;  but  whether  in  the 
J!^f.!!J?'*^'^  Vills  of  Itf  P«^//^  and  Balujhdm;  md  the  lands  called  D# /^ 

bay  or  lormps  i     » »   «     ^        1  "^     1      •        •     1     i        .   i  ■        •  % 

and  fay»  that  the  ^i^pff  they  knew  not  ;  nor  whether  he  had  a  right  to  the  tithe 
impropriator  is  of  turnips  Or  turnip  feed.  They  further  faid,  that  the  impro- 
entitled  to  the  priator  was  entitled  to  the  tithes  ofhay  arifing  from  the  meadow 
jitbc    hay     of  ^^^^  which  the  faid  vicar  was  endowed  with,  and  received  the 

jttKHe  placet  ®*  ,.    ••  • 

which  the  vicar  great  tithes. 

Itakcs  the  great  tithe*. 

The  owner  of      The  defendant  Pierce  feid,  that  during  the  plaintiff's  induffion 

^'T       ^  he  bad  occfipied   Cannon  Court  Farm  \  but    that  part  thereof 

he    l»d  'paid  ^^  iftthat  part  of  the  par  i(h  where  the  great  tithes  were  received 

^e  tithes  of  the  wool  A  thofe  fiieep  which  were  depaftured  on  h>s  tumipff  and  that  therefore  no 
tithes  are  payable  tor  the  tui  nipa. 

by 
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fcy  the  vicar ;  that  he  had  fown  thereon  turnips,  and  atte  them  off        '^^}-^ 
by  fhecp,  and  no  other  cattle,  without  .fetting  out  the  t/the.      p*^"^ 
thereof;  that  the  value  of  the  faid  tithe  was  each  year  onisji 
fhiliing  and  iixpence  an  acre,  and  no  more  ;  that  be  bad  paid 
the  impropriator  the  tithe  of  wool  of  aU  iheep  by  which  the  faid 
turnips  had,  in  the  years  1772  and  1773,  been  ate  off,  and  wa$ 
liable  to  pay  the.  Taid  impropriator  the  tithe  of  wool  of  all  the 
fheep  wiiii  which  the  faid  turnips  fown  by  him  in  1774,  and 
tlien  feeding  off,  when  and  fo  foon  as  fudi  fheep  fhould  be 
morn  ;  and  therefore  he  contended,  that  the  plaintiff  was  not 
entitled  to  any  tithe  of  the  faid  turnips. 

The  defendant  E.  Smith  faid,  that  he  occupied  Waifs  Farm^  Thc^  own«-  of 

but  that  no  part  thereof  l:.id  within  the  part  of  the  parifh  where  J^l^  to^^i" 

the  great  tithes  were  received  by  the  vicar  ;  and  he  denied,  that  ^^  cScCt* 
he  had  had  any  turnips  whatfocver.  , 

The  defendant  J.  Smith  faid  tp  the  like  purport  for  Fruiis  So  the  owner  of 

J7^„_,  FrtuWi  Farm, 

frarmf 

The  defendant  Rogers  faid,  that  he  occupied  Catfs  Farm  ;  ^«^«  owner  of 
and  faid  to  the  like  purport  as  the  defendant  Fierce  had  done,       '* ^^^'' 
except  that  he  allowed  that  the  tithe  of  his  turnips  was  worth 
two  IhiUing  an  acre. 

*  They  all  admitted,  that  they  had  kept  on  their  lands  and  And  iniift  on 
grounds  milch  cows,  which  had  yielded  milk  ;  and  infifted  on  '"*  T^*^  *'*' 
the  faid  two  modufes  of  tenpence  and  twopence  in  lieu  thereof. 

The  defendant  Lord  For chejiery  the  leffec  of  the  tithes,  faid,  The  k  (Tec  of  the 
that  the  parifh   of  Kingjclere   was   a  re^ory  and  a  vicarage  -,  |jJ!^'''P[j,'^j''' ^f^ 
that  the  vicar  was  entitled  to  the  tithes  of  wood,  and  to  the  tithe  ^-^J^^  j,  entitled 
of  com,  grain,  and  other  great  tithes,  in  certain   diflridts  ;  that  to     the    great 
the  plaintiff  had  been  prelentcd  to  the  vicarage  under  an  illegal  titin:*  in  certain 
ritle  ;  that  the  defendant  the  Duke  cf  Bolton  wTiS  feifed  of  the  ?|j^^*jjf  *  A  ,  *"/ 
rcftory,  with  the  tithes,  appurtenances,  and  lands  thereto  be-  .^^^^^^^  wemi- 
fonging  i  that  he,  by  indenture  of  Icafe  dated  the  fourth  of  April  tied  t  i  the  tithcn 
1754,  had  demifed  to  Robert  Herbert  all  that   the  reftory  and  of  the   rc^cry 
parfonage,  &c.in  the  pTinih  of  Kmg/clere^  and  alfo  Oakley  Chapel^  «"^    ^^    ^^^'f 
bfc,  is^c,  as  in  the  faid  anfwer  mentioned,  to  hold  to  him,      -''   * 
his  heirs,  ^c.  for  ninety-nine  years,  &c.  as  in  the  faid  indenture 
is  contained  ;  that  by  the  faid  leafe,  he,  by  himfclf  or  tenants, 
enjoyed  the  faid  reftory,  parfonage,  and  premifcs,  and  received 
die  profits  thereof  to  his  death,  which  l^appened  in  April  1769  \ 
that  the  faid  Robert  Herbert  made  his  will,  and  therein  appointed 
w^uilees  for  this  defendant,  as  tisercin  named  \  that  the  faid 
defendant  had,  by  virtue  of  the  faid  will,  become  entitled  to  .the  < 

^neficial  injtereft  in  the  rectory,  tithes,  and  premifes  demifed  by 
ti^  jTaid  leafe  i  th^t  by  virtue  of  the  faid  leafe  and  will,  be  then  ^^^^  ^^  '*  *"*'• 
wa*  the  QwncT  an^  impropriator  of  the  faid  reftory,  and  had  ||j^g,^Q£  yt^iX 
muD^mQ|ri^7  bei^i^  entitled  to  all  the  great  and  fmal).  tithes  the  vicar  is  lioc 

ariiing   endowed; 


tor  I 

▼icar 
•r. 
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Tott  arifing  in  the  faid  parifli,  &c.  except  only  fach  tithes  whereof 
p'e  1  ci  ^^^  ^*^^^  ^^^  ^^^  endowed  5  but  that  he  could  not  fet  forth  all 
he  '8  ent*.  ^^^  particular  tithes  to  which  he  was  fo  entitted  ;  that  the  vicar 
tied  to  the  tithe  ^^^  ^^  ^^^  ^^  being  entitled  to  all  the  ftnall  tithes  in  the  parifhy 
bay  of  certain  that  the  leflees  of  the  re^ory  had  always  received  the  tithes 
meadows,  and  arifing  from  all  or  the  greater  part  of  the  meadow  land,  and 
woiund^uL^^  alfo  all  the  tithe  of  wool,  and  a  great  part  of  the  tithe  of  Iambi 
woo  an  i  within  the  parifli  j  that  the  faid  vicarage  had  been  formerly 

endowed  or  augmented  with  a  large  portion  of  tithes  of  com 
and  grain  arifing  from  feveral  lands  therein  ;  that  the  vicar  was 
only  entitled  to  fuch  tithes,  and  to  fuch  fmall  tithes  as  he  and 
that  he  is  enti-  his  predeceflors  had  been  endowed  with  ;  that  the  impropriator 
Jl^/^of^tht^c  ^^^  entitled  to  the  fmall  thha  arifing  from  the  meadow  land  of 
places  in  \vh  ch  ^^hich  the  vicar  was  endowed,  and  with  the  great  ittbes  i  and 
she  vicar  is  en-  hc  claimed  title  to  all  fuch  tithes  as  were  demifed  by  the  faid 
titled    to    tbi  leafc,  and  had  been  ufually  enjoyed  by  the  impropriators  of  the 

great  mba.  ^^q^^  ^^  ^^iClT  IcficeS, 

The  impropria.  The  defendant  the  Duke  of  Bolton^  the  patron  and  impropriator 
*  "  r^'is^'^oni  ^^  ^^^  parifli,  faid,  that  it  was  are^ory  and  a  vicarage  j  that  he 
^titled  to  fuch  could  not  tell  whether  the  vicar  was,  either  by  ancient  cndow- 
liihci  as  the  vi  ment  Or  by  prefer  iption,  entitled  to  all  tithes  yearly  arifing 
ora^e  was  en-  therein,  or  to  the  tithes  of  turnips,  turnip  feed,  milk,  or  agift- 
iiowed  with,      mcnt  of  oxen  and  other  cattle,  or  whether  he  had  conftantly 

received  the  fame  \  but  believed^  that  he  was  entitled  to  the 
tithes  of  wood  in  the  parifh,  and  alfo  the  tithes  of  com  and 
grain  and  all  other  great  tithes  yearly  arifing  in  certain  didriAs 
of  the  faid  pariflx  \  but  in  what  particular  difiriA  or  lands* 
or  whether  in  the  faid  difiridts  or  vills  of  La  Putte^  (s^c.  at 
aforefaid,  he  knew  not  ;  that  he,  as  vicar,  was  entitled  to  fuch 
great  and  fmall  tithes  as  had  been  ufually  taken  and  received 
by  the  vicar  thereof,  but  to  no  other  tithes  whatibeveri 
that  his,  the  defendant's,  uncle  being  feifed  of  the  re^lory* 
by  indenture,  dated  the  fourth  of  Jprii  1754,  demifed  the  fame 
to  Robert  Herbert^  as  in  the  leflee's  anfwer  is  fet  forth  ;  but 
that  the  rectory  having  been  ufually  let  by  his  anceftors,  he  knew 
not  what  right  or  intered  he  or  his  lefiee  had  to  the  agiftment 
tithe  of  oxen,  iheep,  and  other  cattle,  fed  or  depaftured  within 
the  faid  parifh,  or  any  part  thereof,  or  to  the  tithe  of  turnips, 
turnip  feed,  and  milk,  or  to  the  tithes  of  corn  or  grain  yearly 
arifing,  8cc.  within  the  di drifts  or  vills  aforefaid,  or  any  other 
difiri^t  or  vill  within  the  faid  parifh  ;  but  fubmitted  to  the  court 
what  right  and  title  he  had  thereto. 

T!)e  eaufc  The  plaintiflF  replied ;  the  defendants  rejoined  \  and  witnefles 

hcjid.  were  examined  on  the  behalf  of  the  plaintiff  and  the  defemdanti 

the  occupiers  \  and  upon  hearing  counfel  for  all  parties  ;  and 
reading,  on  the  behalfof  the  plaintiff,  an  entry  of  an  endowment 
out  of  a  book  from  the  regiflry  of  the  Bifbop  of  Wtnchefier^ 

dated  1305  }  two  other  entries  relating  to  the  parifh  oiKingf" 

clere^ 
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cten^  in  the  comity  ot  Hants  \  the  prefentation  of  the  plain tifF^        Tott 


c/^iY|  in  CDC  coanij  ox  nams  \  uic  prcicntaj 
dated  the  fiftdenth  day  of  February  1773  (  ^ 
of  the  occupiers,  the  defendants  joint  anf^ 
bill }  and  on  full  deliberation  had  thereon  ; 

'PttB  r*/>mi  •r  n^Amr^A     ¥%sm    Kill    ft\    \\^  A\Ctr 


PiiaCKt 


The  Coort  wdered  the  bUl  to  be  diftnifled  as  iigainft  the  2ihet1)f  "h* 

Hulu  ef  Bolton  with  cofts  ;  and  alfo  fo  far  as  relates  to  the  tithe  turnlpi*      and 

of  colts,  tumipSi  and  turnip  (eed,  to  be  difmifled  with  cods  to  tomipfetd  dif. 

the  occupiers  ;  and  that    the    deputy  remembrancer  take  an  n»'/re<* » •»<*  the 

account  of  the  tithe  of  agiftment  of  dry,  barren,  and  unprofitable  J^jJ^^^^j.  J^^ 

cattle  fed  and  depaftured  on  the  refpe^live  lands  aforefaid  of  the  creed. 
laid  defendants  the  occupiers. 

Ths  Court  further  ordered  ifities  to  try,  imjcs  direacd 

First,  "  Whether,  that  from  the  time  whereof  the  memory  the"fi<rrfw  as  to 
<«  of  man  is  not  to  the  contrary,  there  hath  been  a  certain  modus  milch       cowt 
«•  orconftant  invariable  cuftomary  payment  of  tenpence  paid  wuh  calves  j 
*«  and  payable  to  the  vicar  of  the  faid  parifh  for  the  time  being, 
^*  by  each  occupier  of  lands  within  the  faid  parilh  having  or 
•*  keeping  one  or  more  cow  or  cows  yielding  a  calf  or  calves 
^  within  the  faid  parifh  or  the  titheable  places  thereof,  upon 
«*  the  fall  of  every  calf  dropped  within  the  faid  parifh,  viz. 
^<  eightpence,  part  thereof,  in  lieu  and  fatisfa^lon  for  the  tithe 
<<  of  calf,  and  twopence,  refidue  thereof,  in  lieu  and  compenfa- 
'<  tion  and  fatisfa£lion  for  the  milk  or  white  of  every  cow 
■^  yielding  fuch  calf." 

Secondly,  **  Whether,  that  from  time  whereof  the  memory  the  meJur  at 'to 
«'  of  man  is  not  to  the  contrary,  there  hath  been  a  certain  other  "u^ch       cows 
•*  moJus  or  conftant  invariable  cuftomary  payment  of  twopence  ^i^^^^it  calve*. 
«<  paid  and  •payable  yearly  to  the  vicar  of  the  faid  pariih  for  the 
•*  time  being,  by  every  occupier  of  lands  within  the  faid  parifh 
<<  having  one  or  more  cow  or  cows  brought  into  and  icept  in 
«  the  faid  parifh,  or  the  titheable  places  thereof,  not  yielding  i 
'<  calf  or  calves,  in  full  fatisfa£tion  for  the  tithe  of  the  milk 
«  or  white  of  every  fuch  cow  not  yielding  a  calf  within  the  faid 
«  pariih/' 

The  defendants  the  occupiers  to  be  the  plaintiffs  at  law,  and  t^c    occoplrrs 
the  Judge  to  be  at  liberty  to  indorfe,  &c.  with  the  ufual  direc-  to  be  plaintui'f 
tions  :  the  confideration  of  cofls,  and  all  further  direAions  re-  «<  ^^' 
fpeAing  the  account  of  the  agiflment  tithe,  and  of  the  tria}  of 
the  faid  iflues,  to  be  referved,  &c. 

On  the  twenty-fecond  of  February  1 782,  the  defendants  the  *rh,       ^^^^^ 
occupiers  moved  to   make  an  agreement  made  between  the  come  to  an  a^ 
plaintiff  and  them  a  rule  of  court  $  but  the  Court  refuied  the  sreement. 
m9iian. 

Etre,  Baron. 

Hot  HAM,  Baron. 

PfiRRTN,  Baron, 

H  >OPER 
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KtlAtYTcfic 
21.  Gsa  3* 


The  bMKnioMers 
cf  the  parifti  of 
Ifcrtb  Cmrry^tid 
the  chapelries  of 
fFtft  Hatch  and 
&9kt  Gregory /m 
Scmerjiet/i>ktp 
ftfttcy  that  the 
faid  places  are 
diftin£l  parifhes, 
forming  one  vi- 
carage J         » 


that  beifen  are 
BOt  called  cows 
until  Liiey  have 
bad  ft  frcond 
calf; 

that  COWS  which 
are  with  calf  in 
the  fpring,  and 
Dot  milke'1  dur« 
Ing  part  oF  the 
Vrinter^are  called 
JutnuitT  C9nr$  j 
thofe  which  ai^ 
milked  tlvough. 
out  the  winter 
are  called  wiii/«r 
cozus  ^ 

that  the  follow- 
ing modufis  are 
payable  at  Eaf' 
teri 

1(1,  2d.  a  fum- 

tnermilclicow ; 

and 

adiy,     i|d.    a 

Ivinter  ,    nnilch 

cow,  in  lieu  of 

tithe  milk  ; 

jdly,  as.  a  fcore 

ot   (heep  ihurn> 

in  lieQt  of  tithe 

wool  s 

4(hly,  id.a  fcore 

fer     week    for 

ihcep  depaftur- 

edi 

5thly»    id.    fcr 

garden  ituff  j 

6rh]y,rs.  ahogf. 

head  for  cyder  } 


HoopiR  againji  Wilson. 

Somerfetjbire^  23^  February  1781. 

'T^HE  plaintiffs,  as  well  on  behalf  of  themfcltcs  as  of  fall  ofliers 
'■'    the  owners  and  occupiers  of  lands  in  the  parifli  of  North 
Cwrry,  with  the  chapelries  oi  Weji  Hatch  2knd  Stake  Gregory^ 
in  the  cduniy  oi  Sotnerfet^  annexed,  Oated,  that  the  piarifh  of 
North  Curry  had  been   immemoriallv,  and   then  was>  a  diflinft 
parifh;  with   one    parifh -church   and    chorch-yard    or    barial 
ground  thereto  adjoining  ;  that  the  parilhcs  of  Stoke  Gregory^  and 
Weft  Hatcb^  although  called  chapelries  annexed  to  North,  Curry,, 
had     been   immemoHally,  and    then   were,   diflin^    parifhes, 
with  a  church -yard  and  burial-ground  thereto  bel6nging  ;  that 
the  faid   three    parifhes   were   then    called  by   the    name  df 
the  parifli  of  North  Curry ^  with  the  chapelries  aforefaid  annexed  \ 
that  they  then,  and,  for  many  years  paft,  had  been  deemed  one 
vicarage,  and  had   had  one  and  the  fame  patron  and  vicar; 
that  within  each  and  every  of  the  fame  pariQies  refj>eftivcly^  arid 
the  neighbourhood  thereof,  heifers  had  immemorially  continued 
to  be  called  heifers  until  their   fecond  calving ;  that  from  that 
time,   and  not  before,  they   were    called  cows-;    that   within 
the  faid   feveral  parifhes  and  neighbourhood  thereof,  a   cow 
which  proved  with  calf  in  the  fprirtg  of  the  year,  and  became 
dry,  and  was  let  up  and  not  milked  during  part  of  the  fuccecding 
winter,  had  been  immemorially  called  a  fummcr  milch  cow  j 
that  a  milch   cow  which   rnifled  the  bull,  and  did  not  prpye 
with  calf  at  the  due  feafon,  but  continued  to   be  milked,  ^he 
tvhole  winter,  had  been  immemorially  calleda winter  milch  cow; 
that  fuch  heifers  and  winter  milch  cows  do  not  produce  or  yield 
fo  much  milk  as  fummer  milch  cows  ;  that  within  each  of  the 
faid  pariflies,  there  had  been  immemorially  paid  by  the  occupiers 
of  lands  therein  to  the  vicar   the  following  modufes  :  First, 
Twopence  for  every  fummer  milch  cow  depaflured  in  the  faid 
parifhes,  in  lieu  of  tithe  milk.     Secondly,  Three  halfpence 
for  every  winter  milch  cow,  in  lieu  of  tithe  milk.     Thirdlv, 
Two  fliillings  for  every  fcore  of  (heep  (horn  in  the  faid  pariihes, 
in  lieu  of  tithe  wool.     Fourthly,  One  penny  a  fcore,  by  the 
week,  for  the  agiftment  of  flieep  in  the  faid  parifhes.     Fifthly, 
One  penny  for  every  garden,  in  lieu  of  tithe  fruit,  herb$,  roots, 
and  garden    fluff  therein.     And   sixthly,    One  (hilling  for 
every  hogfhead  of  cyder  made  from  apples  grown  in  the  faid 
parifhes,  and  not  in  gardens,  in  full  fatisfa^iion  of  all  tithes  of 
fuch  apples  from  which  fuch  cyder  was  made  ;  that  the  faid 
modufes  were  due  at  Eajier  ;  that  the  fame  had  been  immemo* 
rially  accepted  in  lieu  of  fuch  tithes  ;  that  the  occupiers  of 
dwelling-houfes  in  the  faid  parifhes  had  been  immemorially  ufed 
to  pay  to  the  vicar  the  following  fums  of  money,  in  lieu  of 

Eafter 
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Eafter  offerings,  to  ivit,  twopence  if  the  occupier  wsks  a  fingle       Hootbk 

man  or  fingie^oinan,  for  himfelf  and herfelf  and* family;  and       J^^'"^ 

'  fburpence  if  married  5  that  the  vicar  of  Ncrtb  Curry  had  be^n    ^j^.   "J^"' 

'  lineiemoriaUy  feifed  in  fee  of  a  certain  piece  of  coppice  ground^  gie  ptrfon^  and 

'containing^one  acre^  lying  in  Lptf  Woodi  in  the  faid  parifli,  aad  4d.   a  mimed 

entitled' to  the  rents^  iduesi  and  profits  thercof,in  lieu  of  all  tithes  P^rfont  for  £t^ 

of  underwood  growing  on  all  other  wood  land  in   the  faid  "^<>**"ng«f 

panfhes  ;  that  no  tithes  in  kind  for  qulk,  butter,  cheefe,  wool,  ^\^y*  ^^  the 

agiAmenlt  of  iheep  not  (horn  in  the  parifh,  apples  not  grown  in  a  ''^  *."^**^  .*" 

garden  from  which  cyder  is  made,  fruit,  herbs,  roots,  garden  wood   'm^LjL 

ibiflT,  co|>pice  or  underwood,  arifing  in  the  parifh,  had  ever  been  ^W,  in  lUu  of 

fet  out  or  paid  in  Idnd  ;  that  they,  the  plaintiffs  Hooper^  CMns^  ^^^    ^^^    of 

Vaimng^  Barrington^  and  Bulhn^  as  occupiers  of  farms,  gardens,  ^"^^i    , 

and  lands, '  had,  from   time  to  time,  yearly  paid  or  tendered 

to  the  defendant  Wllfonj  the  vicar  of  the  parijQi,  the  feveral 

«Ki&^  aferefaid  ;  that  be   had    received   and   given    receipts  that  the  faid  m. 

«  for  the  fame  to  the  plaintiffs  up  to  the  end  of  the  year  1766;  ^J^  ^'^  ^^^ 

but  that  he  had  fince  refufed  to  receive  the  fame.     The  bill  ti^^^^  *''* 

therefore  prayed,  that  the  faid  tnodufes  might  be  eftabliOied,  and  1^53 .        ^^^ 

the  defendant  Rahert  Wdfin  and  his  fucceffors  be  decreed  to  and  pray  that 

accept  fuch  tnodufes  in  future.  ^^y  may  be  e- 

ftabliihed. 

The  defendant  JVitfon^  the  vicar,  infifted,  that  he  was  entitled  The  vicar  fayt^ 
to  tithe  in  kind  of  milch  cows  and  heifers,  gardens,  wood  not  he  i»  entitled  to- 
being  timber,  agiftmcnt  of  dry,  barren,  and  unprofitable  cattle, 
wool,   pigs,  calves,  lambs,   colts,  geefe,  goofe  feathers,  eggs, 
ducks,  turkjcs,  chickens,  pigeons,  and  other  poultry,  and  all 
other  tithes  whatroever,ariiing  in  the  faid  parifh  and  chapelries, 
except  as  in  the  anfwer  was  excepted  ;  that  he  was  alfo  entitled  tt,   fer  tvtry 
to  twopence  for  every  perfon  above  the  age  of  (ixteen  years,  as  an  pwfona'^ovethe 
EajUr  offering ;  that  North  Curry.  Stoke  Gregory,  and  J/^  Hatch,  "f.  ^^  ***"" 
were  diftmcr  parifiies,  each  of  them  navmg  a  church,  church-  /criiif  j 
yard^or  burial  ground  ;  but  that  they  were  ufually  dsfcribed  by 
the  name  of  the  parilh   of  North  Curry ^  with  the  chapdries' 
aforefald  annexed ;  that  they  were  tlien,  and  for  many  year* 
pad  had  been,  deemed  one  vicarage,  and  had  one  and  the  fa'm^ 
,  patron  and  vicar  ;    that  heifers   and    cows  had   been  therein 
defcribed  as  (Vated  in  the  bill  \  that  in  a  former  fuit  (^7),  an  iffue 
had    been  directed  to  try  his    right  to   tithe  milk    in  kind; 
but  that  he  had  been  fince  advifcd  to  waive  his  demand  thereof  \  admits  the  m- 
and  therefore  he  admitted,  there  were  fitch  tnodufes  as  dated  ^"j**  as  to  the 
in  the  bill  in  lieu  of  tithes  of  milk, 5.  but  he  denied,  that  ther<;  3*|;f.,''^,jJ^*'''  * 
were  fuch  modt^s,  in  lieu  of  tithes  ^f  wool  and  cyder  made  from  jX*',s  to  wool 
apples  growing  within  the  faid  parifhes  not  in  gardens*    He  and  cyder ; 
,  admitted,  that  he  and. bis  predecedors  vicars  of  the  faid  vicarage  a^mttthe  enjoys 
.  was  and  had  been,  as  be  believed,  entitled  in  right  of  fuch,  from'  ^^^^^^^^ 
Inne  immemoriaU  to  ^  pic^e  of  epppice  wood  land  called  l^e  ^^^  ||  ^^  ^^^^^ 

lieu      of     tjiho 
(a)  Sec  tTilfon  «.  Hoojci',  vol.  3,  page  49a  wood  j 

Wood  Z 
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Hoor  iR       Vl^ood  \  but  denied  that  fuch  piece  of  land  was,  to  his  knowledge 

H^Ji       held  in  lieu  and  full  fatisfadtion  of  fuch  tithes^  as  ftated  in  the 

wiLtoif.      |^2jj^    jj^  admitted*  there  were  fuch  mo4ufit  within  the  faid 

admiutheiWiii  pariihes  in  the  refpeft  of  gardens  \  and  that  no  tithes  in  kind 

dcn'ftuff  •  ^""  *>f  g**'^c"8,  milk,  butter,  or  checfc,  had  been  ever  paid  within  the 

'         faid  partih  }  nor  did  he  recoUeA  that  he  had  ever  received,  or 

heard  of  any  other  perfon  having  received  tithe  in  kind  of  wool, 

or  an  J  payments  on  account  of  agiftment  of  (heep  not  (horn 

within  the  faid  parifli,  or  for  apples  otherwife  than  before 

feti  Ibith   the  mentioned     He  faid,  he  bad  fet  forth  a  copy  of  the  deed  under 

^^    Ke""^*   which  the  vicars  wdre  entitled  to  the  faid  piece  of  coppice  land  \ 

iMd  rajoyeTthe  ^"^  ^^^^  '^  contained  about  three  quarters  of  an  acre,  but  knew 

fa^d    acre    of  not  the  motivc  upon  which  the  fame  was  made* 

woodland. 

The  dean  and  The  defendants  ibi  Dean  and  Ch(^ier  of  Wells  admitted  thdr 
MfwcVaw  ^rl'  '^*"8  entitled  to  the  advowfon  or  right  of  prcfentation  to  the 
pnaton^'of  the  ^^'^  Vicarage,  and  alfo  to  the  appropriate  reflory  }  and  infilled, 
parlih.  that  they  were  entitled  to  every  thing  belonging  to  the  faid 

appropriate  reAory,  except  as  to  the  rights  of  the  vicar  ;  but 
whether  any  and  what  tnodufes  or  prefcriptive  payments  were  doe 
and  payable  for  and  in  lieu  of  any  fpecies  of  tithes  they  could  not 
fet  forth. 

The  caofe  To  which  anfwer  of  the  defendant  R.  Wilfin  only  the 

beard.  plaintifis  replied;  and  the  defendant  rejoined  ;  and  witneflb 

were  examined  *,  and  upon  hearing  counfel  for  ail  parties}  and 

on  full  debate ; 

HTuee  direaed      The  Court  ordered  the  following  iflues  to  try, 

ift,  the  rndat  FiRST,  <*  Whether,  from  time  whereof  the  memory  of  man 
of  as.  a  (core  of  «c  Js  not  to  the  contrary,  there  hath  been,  and  now  is,  ufcd  and 
iheep  Ihorn,  in  j,  accuftomed  to  be  paid,  by  the  occupiers  and  farmers  of  lands 
Jj^  ^    ^«'*  «  within  the  fevcral  pariflhes  of  North  Curry^  Wejl  Hatch,  and 

<<  Stohe  Gregory^  otherwife  Stole  Saint  Gregprj,  in  the  county  of 
«'  Somerfet,  to  the  vicar  of  the  vicarage  of  the  iaid  parifhes  for  the 
*<  time  being,  or  his  farmer  or  tenant  thereof,  at  Eqfter  yearly 
««  and  in  every  year,  or  fo  foon  after  as  demanded,  for  every 
<<  fcore  of  fheep  (horn  within  the  faid  refpeftive  parifhes,  the 
«  fum  of  two  fliillings,  for  and  in  lieu  of  and  full  fatisfaftion  of 
<<  all  the  tithes  of  wool  arifing  from  fuch  iheep,  and  fo  in  pro* 
«<  portion  for  any  greater  or  lefs  number  of  {heep  (horn  within 
<<  the  faid  parifhes.'* 

Adiy,  the  mtiut  Sbcondlt,  ^<  Wliether,  from  time  whereof  the  memory  of 
of  Id.  a  fcore  a-  «  man  is  not  to  the  contrary,  &c.  at  Eafier  yearly,  &c.  for  the 
wwk.  In  lien  of  „  agiftmcnt  of  fheep  within  the  refpedUve  pariflics  which  arc 
thhe  St  Qkwo  ^^^  ihom  therem,  the  fum  of  one  penny  a  fcore  by  the  week, 
drpaAurcd.        '*  and  fo  in  proportion  for  any  greater  or  lefs  number  than  i 

«  fcore  kept  for  any  greater  or  le^  time  than  a  week." 

Thirdlt, 


* 
>  * 


^ 
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TiliRDLT,  ««  Whcthct,  frdm  time  whereof  the  mcmofjr  of   .  Hoo»f t 
**  man  is  not  to  the  contrary,  there  hath  been,  8ic.  at  Eqfier      ^z^^^fi 
"  yearly,  ^c.  the  furri  of  one  fliillirtg  for  every  hogflicad  of    ^  * ^^^ 

*«  cyder  made  from  apples   grown    wkhin  the  faid   parifhes  ^f  ',j  ^  ^f^ 
"  re(pe£lively,  and  hot  in  gardens,  in  lieu  and  full  fati&faition  head  of  cyder- 
**  of  all  tithes  of  fuch  apples  from  which  fuch  cyder  is  mzfde  } 
**  and  Co  in  proportion  for  any  greater  or  Icls  quantity  than  an 
«  hogOicad/' 

FouRTHLt,  "  Whether,  from  time  whereof  the  memory  of  JJ^^^^'^^Jj^ 
"  man,  &c.  the  vicar  of  the  vicarage  of  the  parifh  of  North  the «»eof  woof 
•'  Curryy  with  the  chapelries  of  Jf^eji  Hatch  and  Stoke  Gregory^  land  in  lieu  erf 
**  Otherwife  Stoh  Saint  Gregory^  annexed,  for  the  time   being,  tithe  wood. 
"  hath  been  feifed  in  fee  or  poflcffcd  of,  or  hath  enjoyed  in 
••  right  of  his  faid  vicarage,  a  certain  piece  or  parcel  of  coppice 
"  or  wood  land  ground  lying  and  being  in  a  certain  wood  in  tha 
"  pari(h  of  North  Curry,  called  Lyne  IVood^  and  entitled  to  have 
*^  and  receive  the  rents,  ifllics,  and  profits,  in  lieu  and  full  fatif- 
•*  faftion  of  all  tithes  of  underwood  growing  and  increaiing  in 
*'  all  other  coppice  or  wood  land  ground  lying  within  the  faid 
**  parifhes^  or  either  of  them," 

Fifthly,  "  Whether,  from  time  whereof  the    memory  0/  S^^^f^  WhetW 
•*  man,  &c.  the  occupiers  and  farmers  of  mcflTuages  or  dwelling  -'^'j  .^'^d    for 
**  houfes  within  the  refpeftive  parifhes  of  North   Curry^   iffc,  ^  gngje  perfocu 
**  have  been  and  now  are  ufed  and  accnflomcd  to  pay  to  the 
•*  vicar  of  the  faid  pariflies  for  the  time  being,  or  to  his  tenant 
*<  or  farmer,  at  Kajier  yearly,  or  fo  foon  after  as  denianded, 
**  for  and  in  lien  of  Eajler  offerings,  the  following  fums,  to  wit^ 
**  in  cafe  fuch  occupier  or  farmer  be  a  fingle  man  or  a  (ingltf 
**  woman,  then  the  fiim  of  twopence  only  tor  fuch  fingle  man 
♦*  or  fingle  woman,  and  his  or  her  family," 

Sixthly,  "  That  in  cafe  fuch  occupier  or  farmer  be  a  mar*  ^tWy^  And  4d^ 
•*  ried  man,  then  the  fam  of  fourpence,  and  no  more,  for  fuch  ^^^,  *  "**''**•* 
««  married  man  and  his  wife  and  their  family. '  *** 

The  plaintifis  in  equity  to  be  plaintiffs  at  law  j  the  ifTires 
to  be  tried  by  a  fpecial  jury  ;  and  the  judge  at  liberty  to  indorfe, 
&c. ;  with  the  ufual  direftions. 

The  vicar  dccrmcd  to  try  the  ifliies  5  and  on  the  twenty-  The  iffues  taken 
third  of  November  1781^  they  were  dire^ed  to  be  taken  as  JhV^^^'^eftat 
coofeffed.     The  caufe  came  on  to  be  further  heard  on  the  third  tliOied. 
of  July  ijSZt  when  the  faid  modujei  were  ordered  to  be  efla-* 
blitncd,  but  without  coits* 
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HilaitTiim 

21.  i-KO.  3« 


Edwards  againjl  Tromas^. 

Glamorganjbin^  I'^d  February  1781 


The  reaor  of  'T'HE  reftor  oi  Neath  and  Llanlnvich  near  Neath y.  in  the  counff 
NeatbiMUant'  1  Qf  Glamorgan^  claimed  all  the  great  and  fmall  tithes  which 
^  rMr  '*\%  ^^^  arifen  therein,  and  in  the  townfhips,  hamlets,  and  vills 
ttiv^'cnutlcd  10  thereto  belonging,  for  fix  jears  laft  paft*  The  bill  charged, 
A  moicty  of  the  that  neither  the  defendant  Vernon  nor  his  wife,  nor  any  of  her 
fmtU  tiThfs  a-  anceftors,  had  ever  nominated  any  cut^te  to  oflficiate  in  the  chapel 
rifing    in    the  ^jjjjj,j  jj^g  hamlct  of  Refdven ;  that  the  fame  had  been,  for  time 

hamlets  of  /?<•-.  -  .  i     .  •  |.^.  •  j-   •         r      - 

foivenM\(!iCiytfe-y  immemorial,  m  a  ruinous  condition  9  that  no  divmc  fervice 
but  the  faid  fmall  within  the  memory  of  man  had  been  performed  tlierein  5  that 
tithes,  except  cf  the  fevcral  inhabitants  of  the  hamlets  of  Refohen  and  Clyne 
garden ftufl^are  conftantly  attended  divine  fervice,  and  buried  and  chriftened  at     ' 

the  parifli  of  Llant'wich  near  Neath  \  and  that  the  plaintiff  was 
entitled  to  receive  frcmfuch  of  the  inhabitnnts  the  tithes  ariCng 
in  the  faid  two  hamlets.  The  bill  further  charged,  that  if 
Vernon  or  his  wife  or  her  anccAors  had  ever  received  any  part 
of  the  great  and  fmall  tithes  in  the  hamlets  of  Clyne  and  Refolvetif 
the  Inline  was  received  by  or  under  fomc  temporary  agreement 
with  tlie  former  rector,  nnd  which  was  not  binding  on  him. 
The  bill  alfo  charged,  that  the  hamlet  of  Clyne  was  no  part  of 
the  ffianor  of  Rcfohen^hxxX.  part  of  the  lordfliip  marcher  of  Avon 
7Vii/f:rf,  in  the  faid  county,  now  belonging  to  Sir  Robert  Mach* 
nuorih,  lord  of  the  faid  manor  ;  that  the  advowfon  and  redtoryof 
Nt'ath  and  Llantivich  near  Ncaih  were  never  any  part  of  the 
pcflcfliORS  of  the  Abbey  of  Marganty  but  had  always  belonged  ta 
the  lords  of  thelordftiip  marcher  of  Neath,  heretofore  the^eftatc 
of  ThomnSy  Lord  JVindfor  \  that  if  the  manor  oi  Refohen  was  here- 
tofore part  of  the  poffcfiions  of  the  Abbey  of  Margam  (which 
fhe  plaintiff  did  not  admit),  the  fame  was  one  of  the  leflcr 
abbies  ;  that  therefore  the  lands  belonging  thereto  were  notdif- 
charged  from  the  payment  of  tithes  5  and  that  the  defendants 
claimed  fome  intereft  in  the  faid  tithes,  but  had  refufed  to  difccver 
the  particulars  thereof, or  how  they  made  out  the  Omc.  The  bill 
therefore  prayed  a  difcovery  of  the  premifes,  and  that  the  dc-. 
fendants  might  be  decreed  to  account  with  the  plaintiff  for  the 
fngie  value  of  the  faid  tithes. 

The  defendant  Vernf^n  faid,  that  on  fearc-h  at  the  firft  fruits 
olEce  it  appeared,  that  Neath  was  a  re<fl:ory,  and  Llantnvicb  juxU 
Neath  a  vicarage  \  that  they  were  no  way  connected  \  that  the 
plaintiff  was  rcftor  of  Neath  and  vicar  of  Udntwch  \  that  the  de- 
fendant Thomas  and  others  were  tenants  to  him^  Vernon^  and  hii 
wife;  that  bya  grant  dated  thefeventeenthof  y^«(ftt/f,inthefcconJ 
year  of  his  rtigxiy  Edward  the  Sixth  gTivc  and  granted  to  Sir  J>  Hof 
tfage  and  others  all  th  ofe  the  manors  of  Refoivfn  and  Ccurt  Qimany 
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with  alland  fingiilar  their  rightsi&c.  to  thclatc  monafteryof  Mar^ 
j^am  belonging,  and  late  parcel  of  the  pofTeiCons  thereof,  and  alfo 
till  and  iingular  lands,  meadows,  pafturcs,&c,  as  therein  mention- 
ed, to  hold  the  fame  to  them,  &c.  for  ever,  yieldmg  and  paying* 
&c.  as  in  the  faid  grant  is  mentioned  ;  that  the  tithes  of  the  faid 
feveral  hamlets  of  Aefohen  and  Clyne  were  parcel  of  the  poflcf- 
£oDs  of  the  mona(lery  of  Ma^gam  at  the  time  of  the  diflblution 
thereof-,  thai  by  feveral  mefne  ailignments,  the  faid  manor  of 
Refolven^  with  its  appurtenances,  vefted  in  him,  the  defendant 
Vmwh^  and  hk  Wife  \  that  they  had  held  and  enjoyed  all 
the  great  tithes  of  the  faid  manor,  and  alfo  dne  moiety  of  all  fmall 
tithes  in  the  hamlet ;  and  that  the  plaintiff,  as  v><ar,  was  entitled 
to  the  other  moiety  of  the  fmall  tithes  thereof.  The  defendants 
further  (aid)  that  they  were  entitled  to,  and  had  from  time 
to  time  from  the  date  of  the  faid  grant  held  and  enjoyed  one 
moiety  of  the  tithes,  both  great  and  fmall,  ariling  in  the  hamlet 
of  Clyne  -,  and  that  the  plaintiff,  as  vicar,  was  only  entitled  to 
the  other  moiety. 

The  defendant  Barhara  Vernon^  the  faid  defendant*^  wife* 
ftated  the  fevend  particulars  which  \Vete  mentioned  in  his 
anfwen 

*I1ie  defendant  Thomas  and  others  laid,  that  they  were  tenants 
SiQdiindertenants  to  the  other  defendants  ;  and  fpoke  to  the  like 
purport  as  the  other  defendants ;  and  faid,  that  they  had  rendered 
to  the.  plaintiff  the  half  Jislrt  of  the  faid  tithes  5  and  they 
fet  tap  a  modus  of  one  peniiy  for  all  garden  ftuff ;  and  infifted, 
that  the  moiety  thereof  which  vras  due  to  the  plaintiff  had  been 
duly  paid  to  him,  and  the  other  moiety  to  the  defendant  Vernon. 

llie  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneiles 
Were  examined  on  both  fides ;  and  updniiearing  counfel  for  all 
parties  ;  and  reading,  on  behalf  of  the  plaintiff,  feveral  depofi- 
tions  of  witneffes ;  a  grant  under  the  great  feal,  dated  the  fifteenth 
day  of  Auguft^  in  the  fecond  year  of  Edivard  the  Sixth  ;  the 
fiunifters  accounts  from  the  augmentation  office  from  Michaelmaif 
in  the  twenty -feventh  year  of  Henry  the  Eighth^  to  Michaelmas ^ 
in  the  twenty-  eighth  year  ;  an  indenture  dated  the  tenth  of 
Siptemher^  in  the  fecond  year  of  Edward  the  Sixths  Tigned  Thomas 
Heneage^  WiUiam  Jt^tlhughhy  ;  an  indenture  dated  the  thirty-firft 
of  Augufly  in  the  fifth  year  of  Edward  the  Sixth,  figned  James 
Canter,  IVilliam  Gunter  \  an  indenture  dated  the  tenth  of  July, 
itt  the  twelfth  year  of  Jamet  the  Firji,  figned.  by  Rohirt  Guntef 
and  others  $  an  indenture  dated  the  fourth  of  September,  in  the 
third  year  of  Charhs  the  Firji,  figned  Rbhert  Thomas,  t^c.  5 
anhklcntute  dated  the  firft  of  June  1668,  figned  B.  Manjell 
and  others}  an  indenture  of  leafe,  dated  the  thirtieth  of  January 
1707,  from  Sir  T.  Jdan/ell  to  Catherine  Stys  ;  an  indenture  of 
affigument  of  the  faid  Icafe  from  %  Council^  adminifkrator  of  the 
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EffwAi©«       faid  Catherine  Seys^  to  5.  Jenhins^  dated  the  thirtieth  of  jfyrH 
againji         1721  ;  and  on  full  debate  of  the  matter; 

The  Court  difinifled  the  bill  with  cofts* 


*  

tASTinTiiM  Allix  againfi  Pitmak. 

*°'  ''  Wilt/hire^  ^th  May  1781. 

Th©  vicar  of  T^HE  vicar  of  t^Iere^  and  peculiar  jurifdiftion  united  and  zth 
Mire,  in  if^it^  A  ncxcd  to  the  deanery  of  &arutny  claimed  the  fmall  tithcs^ 
foire,  Uentitfcd  yrarlv  arKing  withln  the  faid  parKh  and  peculiar  jurifdifKoni. 
Iambi*  ^^'hopi*  Particularly  of  Charnage  Farm^  otherwife  Ciaderwkk  Farm. 

^^\^\jCimTmoi  '^^^  defendant  admitted,  that  the  plaintifF  was  vicar  of  Mere ; 
birroncatUe  in  ^^^  ^^^  ^^^  occirpied  Charnage  Farm ;  and  infifted  on  certain 
kind  ;  but  he  is  modufes  in  lieu  of  cows,  calves  brought  forth  in  the  parifh,  an- 
on y  entitled  to  cicnt  orchards,  gardens,  and  back  fides  payable  at  Lady  Day 
*^  ■  ^^^''  ^^*  *  yearly ;  ^nd  faid,  that  he  was  ready  to  fatisfy  and  pay  the  plain- 
S:ol^rcha^di  tVAF  for  the  fame  accordingly. 

'idtn%*nd'id'  The  plaintiff  replied;  the  defendant  rejoined;  and  witncffirs 
Lyard  in  lieu  of  were  examined  on  both  fides  ;  and  upon  hearing  counfel  for 
tlie  tithesofmiik,  both  parties  ;  and  upon  reading  the  feveral  proofs  taken  in  the 
caive5,fruit,gar.  caufe  for  the  plaintiff ;  and  entries  out  of  a  book  marked  A, 
'^^"itrYonC;^".  con^^>"'"g  offering^^  &c.  v  a  receipt,  datedtbe  fourth  of  January 
nareFarm      *  ^75^  >  and  on  full  debate  of  the*  matter  ^ 

The  Court  ordered  the  deputy  ta  take  an  account  of 
what  was  due  for  the  tithes  of  agifimcnt,  lambs,  wool,  hopf^ 
and  ray  and  other  grafs  feeds  during  the  time  demanded  by  the 
bill,  and  the  faid  defendant  to  pay  the  plaintiff  what  fhould  appear 
to  be  due  to  him  upon  fuch  account. 

The  Ccmjrt  further  ordered  iffues  to  try. 

First,  "  Whether,  from  time  immemorial,  there  hath  been 
*<  paid  or  ufcd  or  accuftomed  to  be  paid  by  the  cnviier  and  occo- 
*<  pier  for  the  time  being  of  the  farms  and  lands  called  Cbarnagt 
^  FarWf  otherwife  Chaderwick  Farm^  within  the  parifh  of 
««  Mere^  in  the  pleadings  mentioned,  to  the  vicar  of  the  fwii 
•«  parifti  for  the  trme  being  at  Lady  Day  yearly^  and  in  every 
•'  year,  or  fo  foon  after  as  demanded,  for  every  cow  kept  and 
*<  depaftured  on  the  faid  farm  and  lands  within  t£e  faidpariffi, 
'<  the  fum  of  twopence  in  lieu  and  full  fatisfadion  of  all  tithes 
"  in  kind  arifing  from  fuch  cow.'^ 

Secondly,  «  Whether,  from  time  immemorial,  there  hath 
<<  been  paid,  &c.  for  every  calf  brought  forth  on  the  faid  farm 
«  and  lands  within  the  faid  parifii  the  fum  of  fourpcoce,  in  lieu 
<<  and  full  fatisfadtion  of  all  tithes  in  kind'  arifing  from  foch 
«  calf,** 
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Third  LT,  «  Whether,  from  time  immeinorialy    there  hath        Amx 
••  been  paid,  &c.  for  every  ancient  orchard  of  the  faid  farm      ^  ^«»>^ 
*'  and  lands  the  fum  of  one  pennf)  in  lieu  and  full  fatisfa£Uon 
*^  of  all  tithes  in  kind  arifing  from  the  fruit  and  produce  of  fuch 
«  orchard." 

Fourthly,  «  Whether,  from  time  immemorial,  there  hath 
**  been  paid,  &c.  for  c^cry  ancient  garden  belonging  to  the  faid 
<*  farm  and  iandsj  within  the  faid  parifh,  the  fum  of  one  penny, 
<<  in  lieu  and  full  fatisfaQion  of  ail  tithes  in  kind  arifing  from 
*«  the  garden  ftuflTand  produce  growing  therein.*' 

Fifthly,  <<  Whether,  from  time  immemorial,  there  bath 
^  been  paid,  &c.  for  every  back  fide  of  the  faid  farm  and  lands 
^'  the  fum  of  one  penny,  in  ^ieu  and  full  fatisfadiion  of  all  tithes 
^  in  kind  arifing  from  eggs  and  poultry,  by  them  kept  within 
«  the  faid  backfide." 

The  parties  agreed,  that  the  faid  five  iflues  fhould  be  taken, 
as  confefied  by  tbe  plaintiff  in  favour  of  the  defendant ;  and  on 
the  twelfth  oi  February  17S3,  they  were  dircSed  to  be  fo  takeia 
accordingly. 


Jackson  againjl  Woodroffe,  ZAirmTtiM, 

21.  Cso.  3. 
Surrj^  Sib  May  1781. 

'TTHE  bill  ftatcd,  that  the  vicar  of  the  vicarage  of  the  parlih  The  archdrtcoo 

'''    and  parlih   church  of  Farnbam^  in   the  county  of  Surry ^  oiSurry,  m  rec* 

had  been  for  a  long  time,  and  then  was  entitled,  by  endowment  ^^  ®^  Famhamg 


or  prcfcription,  to  all  fmall  tithes  arifmg  in  the  faid  parifti  and  the  [y^'^J^^d*^^^^^^^ 
titheable  places  thereof;  that'on  the  fourteenth  day  of  March  fen,  are  eml  led 
1769,  the  plaintiff  was  inflituted  and  induced  into   the  faid  lothe  t'.thes  of 
vicarage,  and  had  ever  fince  been  the  vicar  thereof,  and  as  fuch  ^Z'  «»'ifi»g   »* 
entitled  to  all  fmall  tithes  which  had  arifcn  fince  the  time  afore-  *'*  Jj|J^  ^^^*^ 
faid,  within  the  limits  of  the  faid  vicarage  \  that  the  defendant  „,  thcrecf  who 
AUen  during  that  time  had  occupied,   and  was  alfo  owner  of  is  only  entitled 
divers  lands  in  the  parifli,  and  had  had  from  the  faid  lands    in  «<>  «h«  uth«'  of 
each  year,  during  the  plaintiff's  incumbency,  large  quantities  of  '"«^  *»P«  **  •'• 
hops  ;  that  he   had  carried  away  the  fame  without  fctting  out  fkn^'L^rdenl?* 
the  tithes  thereof*  or  making  him  any  fatisfaftion  for  the  fame,  Sce  Chitty  %^ 
though  he  had  frequently  applied  to  him  for  an  account  of  the  Reeve,  vol.   u 
tithe  of  fuch  hops,  and  for  a  fatisfa^ion  for  the  fame,   biU  P*^*  *5»- 
vhich  he  had  refufed,  pretending  that  he,  the  plaintiff,  was 
not  entitled  thereto:  whereas  the  plaintiff  charged,  that  the 
vicar  of  the  faid  parifii  had  immemorially  received  all  fpecies  of 
fmall  tithes  arifing  within  the  faid  parifb,  or  a  compenfation  for 
the  fame,    except   the    tithe  of  hops;    that  hops  had  been 
£nl  introduced  in  the  faid  parifli  in  modern  times  \  and  that  m 
cafe  the  fame  had  been  paid  to  the  defendant  the  biihop  of  O^- 
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jAcxtoN      ford^  or  his  leflee,  they  had  been  fo  paid  by  miftakei  and  under  an 

ag^nfi        apprehenfion  that  the  tithe  of  hops  was  a  great  tithe.    The  bin 

WoowoFFi.   therefore  prayed,  that  the  defendants  might  anfwer  the  pfcmiTes^ 

-and  fet  forth  what  hops  had  arifen  from  the  lands  occafMed  by 

the  defendant  AlUn  in  each  year,  fincc  the  pJaintiiF  became 

vicar  of  the  pari(h,  and  the  value  of  the  tithes  thereof,  diftin- 

.guiflxing  the  produce  of  each  year,  whether  the  faid  defendant, 

the  B'^hop  of  Opeford^   or  the  defendant   IVoodroffe,  had  coU] 

jefted  fuch  tithes,  and  to  what  value,  and  received  any,  and 

what  fatisfa£lion  for  the  fame,  and  from  whom  \  that  the  plain* 

tiff's  title  to  the  tithe  of  hops  might  be  eftablifhed  againft  theiaid 

defendant  the  Bi/hp  <f  Oxfird^  in  right  of  his  archdeaconry,  and 

all  claiming  under  him,  by  the  decree  of  this  court ;  and  that 

'the  faid  defendants  might  account  with  the  plaintiff  for  all  the 

tithe  of  hops  which  had  accrued  due  during  the  plaintiff's  incnoi- 

bency,  and  which  had  been  abftraAed  or  received  by  thcou 

The  defendant  Woadroffe  faid,  that  foon  after  the  diflblutioa 
of  monafleries  in  the  reign  of  Henry  the  Eightjb^  certain  parifhcs 
in  the  counties  of  Surry  and  Hants  were  annexed  to  the  bifliop. 
rick  of  IVintmy  and  afterwards  appropriated  to  the  archdeacon- 
ry of  &urry^  and  amongfl  others  the  pariihes  of  Farnbam^  Bent- 
leyy  Elftedy  Frenfbam^  and  Seale^  with  all  the  tithes,   both  great 
and  fmall,  of  the  faid  parifhes  or  chape]rics  ref^>eftively, refer ving 
a  rent  to  the  bifhop  of  WintM  and  his  fuccefTors  \  that  the  arch- 
deacon appointed  miniders  to  perform  divine  feryice  in  the  faid 
pariflies  \  that  the  faid  miniflers,  by  themfelves  or  their  leffees, 
ftill  enjoyed  the  tithes,  both  great  and  fmall,  of  the  faid  pariflies 
or  chapelries  of  Bentley^  Frenjbeim^  El/led  and  SeaU^  the  leflees  of 
the  faid  archdeacon  of  Surry  nominating  the  minifters,  and 
paying  them  a  yearly  ftipend  $  that  it  could  not  be  afcertained 
at  what  time  the  officiating  min^iler  who  claimed  the  title  of 
vicar  was  appointed  at  Farnham^  but  that  whenever  fuch  miniC^ 
ter  was  nominated,  certain  portionk  of  tithes  were  appropriated 
for  his  fupport  and  maintenance,  ai^d  which  portions  the  faid 
plaintiff,  as  the  fucceffor  of  the  faid  opiating  minifter,  received 
and  enjoyed,  but  that  the  faid  ofiiciating^minifter  was  £rft  per- 
mitted fotp  do  long  within  the  time  of  legal,  prefcription ;  that 
the  defendant  >^//f/2  had  occupied  fince  the  plainttff'^-ifkUidtion, 
^c.  and  was  alio  proprietor  of  lands  in  the  pariOi,  and  had  g^ 
tigered  therefrom  hops,  which  he  cured  and  carried  away  with* 
cut  letting  out  the  tithes  thereof  for  the  plaintiff;  that  he  w» 
well  j^dified  in  fo  doing,  as  the  plaintiff  could  not  £et  up  any 
good  title  to  the  tithes  of  hops  gathered  in  the  parilb,  except 
to  the  tithes  of  fuch  hops  as  had  been  gathered  in  and  from  an- 
cient gardens  and  orchards  therein  \  that  if  the  defendant  AUen 
had  gathered   any  hops  fince  the    faid   plaintiff's   incumbency 
other  wife  than  in  and  from  ancient  gardens  or  orchards,  that 
the  liihes  thereof  ought  to  have  been  rendered  or  siccounted  for 

to 
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to  him,  as  leflee  of  the  faid  impropriate  rcftory  of  Farnhartty  by      Jackion 
virtue  of  a   Icafe,   dated  the  twenty,  fifth  day   of  June  17641         ^t'^^ 


granted  to  him  by  the  then  archdeacon  of  Surry  \  and  he  infifted, 
that  the  faid  archdeacon  and  his  predcceflTors  had  by  themfclves, 
their  leflees,  or  agents  received  the  tithes  of  hops,  except  of 
Aich  bops  as  had  been  raifed  in  ancient  gardens  and  orchards 
for  upwards  of  one  hundred  and  eighty  years  paft,  and  during 
the  laft  one  hundred  and  forty  years  without  interruption.  He 
admitted,  that  during  the  plaintiflf^s  incumbency,  he^  the  defend* 
ant,  had  annually  received  the  fum  of  fix  pounds,  fix  fhiHings 
from  AlUtiy  as  a  compofition  for  the  tithes  of  hops  gathered  by 
him  from  certain  fields  within  the  faid  pariQi,  and  which  he 
infifted  he  was  well  entitled  to.  He  faid,  that  he  could  not 
fet  forth  whether  the  vicarage  was  regularly  endowed  with  any 
or  what  fpccics  of  fmall  or  other  tithes.  He  admitted,  that  he 
had  given  out  that  the  tithe  of  hops  was  not  included  in  the 
poflefHons^of  the  vicarage,  by  reafon  of  the  long  and  un- 
intcTTupteci  poflefHon  of  the  tithe  of  hops  growing  in  fields 
within  the  faid  parifh,  by  the  reftors  thereof,  or  their  Icflees. 
He  faid,  that  he  could  not  fet  forth  whether  the  ofiicrating  mi- 
hifter  or  vicar  had  immemorially  or  at  any  time  received  all  or 
any  fpecies  of  fmall  or  other  tithes  arifing  within  the  faid  parifh, 
except  as  before  mentioned ;  but  he  denied,  that  the  faid  vicar 
had  for  any  time  uniformly  received  the  tithes  of  hops  growing 
in  fields  within  the  faid  parifh,  or  any  compofition  for  the  fame  5 
\  and  believed  it  would  appear  from  depositions  on  oath,  that 
hops  were  firft  planted  in  fields  within  the  faid  parifh  in  the 
year  15 86.  He  alfo  denied,  that  th^  tithe  of  hops  had  at 
any  time  been  paid  to  him,  or  to  the  defendant  the  Bijbop  of 
OxfTrd,  or  his  predecefl5>rs  by  miftake ;  but  infifled,  that  fuch 
tithe  as  had  been  paid  was  duly  paid  and  accounted  for,  they 
.  being  well  entitled,  as  aforefaid,  to  receive  the  fame*  He  de* 
nied,  that  he,  or  any  other  perfon  to  his  knowledge,  had  iri 
his  poflicffion  any  endowment  of  the  faid  vicarage,  or  copy,  or 
extraft  thereof,  or  had  been  informed  ^here  the  fame,or  any  evi- 
dence rcfpcfting  fuch  endowment,  or  the  faid  plaintifPs  right  to 
fuch  tithes  might  be  found  ;  and  faid,  that  he  believed  that  no 
endowment  of  the  faid  vicarage  was  extant,  for  that  after  diligent 
enquiry  no  fuch  was  to  be  found,  and  therefore  he  did  not  believtf 
that  any  fuch  endowment  had  ever  been  made.  He 'alfo  faid,  that 
foon  after  hops  were  fi/ft  planted  in  the  arable  fields  in  the  faid 
parifh,  Mr.  Currer,  the  then  vicar  or  officiating  minifter,  fet 
up  a  claim  to  the  tithe  of  hops,  and  the  fame  having  been  de-i 
mandedbythe  then  leflee  of  the  reftory  of  the  faid  parifh,  or 
his  undertenants,  an  aftion  was  brought  to  determine  to 
whom  the  faid  tithes  belonged  ;  that  on  the  trial  thereof  a 
certain  book  was  produced  by  one  ff^.  Green,  whofe  father  had 
been  for  a  long  time  »tenant  of  the  faid  vicarage,  by  which  it 
appeared  what  tithes  belonged  to  or  had  been  paid  to  the  vicar  ; 

N  4  that 
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jActioN       that  a  vcrdiA  and  a  judgment  was  given  in  the  faid  aAion 

«f«*^        for  the  rcdor;  and  that  he,  the  defendant j  was  entitled  under 

WoowMOFFg.    ^^^1^  j^gj^j  jQ  retain  the  tithes  of  all  the  hops  not  planted  or 

gathered  in  or  from  fome  ancient  garden  or  orchard  within 
Che  faid  pariih,  and  denied  that  the  fame  was  in  prejudice  to  any 
right  of  the  faid  plaintiff.  He  faid,  that  the  vicar  having  been 
permitted  to  receive  certain  fmall  tithes,  and  the  ancient  gardens 
9nd  orchards  having  by  fuch  permiilioa  yielded  tithe  to  the 
vicar,  the  faid  vicar  might,  for  ought  he  knew  to  the  contrary 
from  the  time  of  his  appointment,  h^ive  uninterruptedly  enjoyed 
the  tithes  of  hops  ariling  from  fu(;h  of  the  faid  ancient  gardens 
and  orchards  as  were  converted  to  hpp  plantatiops,  and  which 
he  believed  were  about  thirty  acres,  and  for  which  the  planters 
paid  to  the  vicar  of  the  faid  parifli  a  compoiition  of  tyro  pounds 
an  acre.  He  alfo  infixed,  that  the  vicac  had  received  the  tithe 
of  hops  raifed  in  the  ancient  gardens,  but  not  of  hQp^  raifed  in 
£elds ;  and  admitted,  that  the  tithe  of  hops  raifed  in  fields  in 
the  faid  parifli  annually  amounted  to  a  very  coi^fiderable  fum 
of  money.  He  alfo  admitted,  that  there  had  been  determinations 
relative  to  the  tithe  of  hops  within  the  faid  parilhj  whereby  the 
right  of  the  reftor  had  been  eftabliflied,  for  that  it  appeared 
from  a  record  in  the  court  of  king's  bench,  that  a  vicar  of  Farrn 
bam  did  fet  up  a  claim  to  tithe  hops  received  by  the  lefiees  of 
the  archdeacon  of  Surry^  in  the  third  year  of  the  reign  of  King 
James  the  Firjl\  and  that  the  iflue  roll  between  the  fame  parties 
^ad  been  found,  and  that  it  appeared  therefrom,  and  alfo  from 
other  evidence,  as  well  as  the  continuance  of  the  pofieffion,  that 
a  verdijfl  was  given  in  favour  of  the  leflee.  He  faid  alfo,  that  it 
appeared  that  the  faid  vicar,  in  the  tenth  year  of  the  faid  king, 
^sippeale J  to  the  court  pf  arches  where  a  fentence  appeared  to  have 
been  given  againft  him.  He  further  faid,  that  in  the  reign  of 
Qharles  the  Firfi^  P.  C/apham,  then  vicar,  having  entered  into 
fome  of  the  grounds  from  which  the  rcclorial  tithes  of  hops 
accrued  contiguous  to  thofe  grounds  from  which  he  received  the 
tithes  which  ne  claimed  as  vicarial,  and  having  feized  the  tithes 
jdue  to  the  then  leffee  pf  the  archdeacon,  he  was  profccuted  for 
fuch  a£^  I  aod  that  the  then  Bijbop  of  WintQti  interpofcd  and  rc- 
commeudedi  a$  means  of  peace,  that  the  boundaries  of  the  an- 
cient gardens  and  orchards  might  be  more  diftin^ly  marked  out, 
apprehending,  ^  the  defendant  believed,  that  the  vicar's  claim 
could  not  cxtepd  beyond  thofe  liipits,  in  which  propofal  the 
faid  vicar  is  faid  to  have  acquiefced  in,  for  that  from  the  time  of 
fuch  fuit  in  1 63 1  to  the  prefcnt  time,  the  Icffees  had  uninterrupt- 
.edly  enjoyed  the  tithe  pf  hops  in  f  h^  faid  parifli,  except  as  afore- 
said. He  faid,  that  he  became  entitled  to  the  beneficial  intereft 
in  the  Icafe  before  nientioned,  in  cpnfequence  of  his  marriage  in 
a  faoiily  which  had  held  the  fame  ever  lince  the  time  of  the  pro- 
fecution  before  tnentioned^  without  being  mplefted  by  any  claii^ 
/rom  any  perfons  as  vicar  i  that  the  dciendant  and  the  faid  fi- 
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Bftily  had  always  a  confidence  in  their  right  to  the  tithe  of  hops,      Jackioh 

except  as  before-mentioned,  which  had  for  fo  long  a  fcrics  of   t^^JJ^yJ^,^ 

years  been  the  principal  part  of  the  tenure,  and  he,  confiding 

lA  the  fecurity  of  the  faid  right,  Jiad  expended  in  fines  and  re- 

ferved  rents  the  fum  of  feven  thoufand  pounds,  a  very  large 

proportion  of  which  was  paid  in  condderation  of  the  tithe  of 

Lops.     He  infi(led,  that  the  oldeft  perfons  in   the  parifh  had 

declared  that  they  never  heard  of  the  tithe  of  hops  being  paid 

to  the  officiating  vicar,  except  for  the  ancient  gardens  and  or-> 

^ards,  and  believed,  tirat  tithe  of  hops,  planted  in  fields,  had 

been  ufually  and  ilill  was  paid  to  the  reflors  of  certain  pariflies 

in  the  county  of  Kent,    He  faid,  that  he  believed,  that  a  Af#\ 

Currer^  vicar  of  the  faid  parifli,  endeavoured,  by  collufion  with 

fome  of  the  parilhioncrs,  to  deprive  the  re£lor  or  his  leifec  of 

the  tithe  of  hops  growing   in  the  arable  fields  within  the  faid 

parifli ;  and  that  the  fame  was  detected,  and  the  reAor's  right 

^ftabliihed  by  one  or  more  verdicts  at  law  ;  and  he  infiftcd,    ' 

that  he  ought  not  to  account  with  the  plaintiff' for  all  the  tithes 

of  hops  accrued  during  his  incumbency,  and  which  hud  been 

retained  and  received   by    him    under   fucli  right,    and    he 

hoped  that  he  ihould  not  be  dillurbed  in  the  polieilion  of  the 

faid  tithes. 

The  defendant  the  Bl/fjcp  of  Oxford  admitted,  that  he  was 
archdeacon  of  the  county  Surry,  and  denied  the  plaintift'*s  right, 
as  vicar,  to  the  tithes  demanded  by  his  bill,  in  like  manner  as 
infifted  on  by  the  defendant  Woodrvjfe  j  and  alfo  ftated  and 
felled  on  the  fame  fa^s.  He  iniifted,  that  the  archdeacon  of 
Surry  and  his  prcdecellbrs,  as  re<5lors  of  the  faid  parifh,  had  by 
themfclveS|  their  lefiees,  or  agents,  received  the  tithes  of  hops 
growing  in  the  faid  parifh  and  titheable  places  thereof,  except  as 
aforefa'.d,  for  upwards  of  one  hundred  and  eighty  years  pall,  and 
during  the  lafjb  one  hundred  and  forty  years  without  interruption. 
He  faid^  that  he  had  not  colle<^ted  any  part  of  the  faid  tithes  of 
hops  claimed  by  the  pla.intiJf,  or  received  any  fatisfa^tion  for  the 
fame*  otherwife  than  by  the  refervcd  rent  in  the  leafe  of  the 
faid  impropriate  redlory  of  Faruhatn^  dated  the  twenty- fifth  of 
January  1764,  and  granted  to  the  defendant  IVcodrojfe^  but  that 
he  had  colledled  the  fame,  or  received  ibme  fatibfaction  in  lieu 
thereof,  h^  being  well  entitled  fo  to  do,  under  the  faid  leafe 
and  right  before- mentioned  \  and  he  hoped  that  his  Add  ri(>ht 
would  hot  be  p^ejiidiced  by  any  dccr6e  of  the  comt. 

The  dcfetidan^  Allen,  by  his  apfwcr  filed  without  oath  pur- 
fuant  to  order,  faid,  that  the  plaintiff  was  duly  infVituted, 
&c«  into  the  aforefaid  vicarage,  but  knew  not  that  he,  as  vicai*, 
was  ehtitled,  byendpwment,  prefcription,  or  otherwife,  to  all 
the  fmali  tithes  arifing  therein,  but  that  when  the  oiilciating 
inii^fteri  who  claimed  thp  title  of  yica^  pf  the  faid  parifli,  was 

;ii>i>oinlcd. 
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appointed)  certain  portions  of  the  faid  tithes  were  appropriated 
for  bis  fupport  and  maintenance,  and  which  he  had  and  (till  re-» 
ceived  and  enjoyed.  He  admitted,  that  fince  the  plaintiff's  in- 
duftion,  &c.  into  the  faid  vicarage  he  had  occupied,  and  was 
alfo  owner  of  divers  lands  within  the  faid  parifh,  and  in  each 
year  had  had  and  gathered  therefrom  fome  hops,  and  had 
cured  and  carried  away  the  fame  without  fetting  out  the  tithes 
thereof  for  the  plaintiff,  or  making  him  any  fatisfa£lion  for  the 
fame ;  and  he  admitted ytiiat  he  had  applied  to  him  for  an  account 
of  the  value  of  the  tithes  of  fuch  hop^  and  for  a  fatisfa£lion 
for  the  fame,  but  being  claimed  by  the  defendant  Woodrtrffey  he 
bad  refufed  to  comply  therewith,  and  had  annually  paid  the 
faid  Woodroffc  ^\i/i  pounds,  fix  Jhillings,  as  and  for  a  compofitioq 
for  the  tithe  of  hops  planted  and  gathered  by  him  in  and  from 
certain  fields  within  the  faid  parifl^  and  the  titheable  places 
thereof. 

Soon  after  the  defendant  Woodroffe  had  put  in  his  anfwer  he 
died,  whereby  the  fuit  and  proceedings,  as  to  him,  became 
abated,  but  the  plaintiff  filed  his  bill  ^  revivor  againfl  his  exe- 
cutors in  order  to  have  the  fuit  revived  :  They  appeared 
9nd  put  in  their  anfwer,  whereupon  the  fuit  and  proceed- 
ings were  accordingly  revived  purfuant  to  order  obtained  for 
that  purpofe;  and  theplalntiffhavine  filed  a  replication  to  the 
feveral  anfwers  of  the  defendants  G.  Woodroffe  deceafed,  the 
Bijbop  of  Oxford^  and  the  executors  of  the  faid  Woodroffe\ 
and  the  Bijbop  of  Oxford  rejoined  thereto  ;  and  witneifes 
were  examined  on  both  fides ;  and  now  upon  hearing  counfelfe-t 
vcral  days  on  both  fides  ;  and  reading,  by  confent,  an  examined 
copy  from  a  book  in  theregiflry  of  the  Bijbop  of  Winton  of  an  ad- 
mi  flion  of  a  vicar  to  the  vicarage  of  Farnhamm  12)5)5  ;  like  ad* 
miifions  in.the  years  1375, 14*8,  1520,  1557,  1709  \  the  plain- 
tiff's admiffion  thereto  in  1 769  ;  and  alio  feveral  depofitions 
taken  in  the  caufe  for  the  plaintiff;  and  reading  an  order  to 
prove  exhibits  ;  and  the  following  evidence  for  the  defendants, 
v/z,  feveral  entries,  dated  in  1331,  out  of  a  book  in  the  cuflody 
of  the  Bijljopcfiyintcn^  intitled,  •«  the  Rcgifter  Book  of  John 
"  Stretfordy  bifhop  of  Winton -^^  and  alfo  feveral  en  tries  relative 
to  the  archdeaconry  of  Surryy  and  the  vicarage  oi Farnham^  from 
the  ecclefiaftical  furvey,  taken  in  purfuance  of  an  adl  of  par- 
liament paffed  in  the  twenty- fixth  year  of  Henry  the  Eighth  i 
and  alfo  reading  a  copy  of  a  record  of  an  iffue  in  the  court  of 
king's  bench  at  JVeJlmi^Jlery  in  Trinity  Term^  in  the  third  year 
of  Jatries  the  Firjly  Fielder  v.  Currer,  clerk,  intitled  Surry  Roil 
11}  S  9  and  reading  the  depofitions  of  feveral  witneffes  j  and  on 
<Iebate  of  the  matter  ;  it  was  ordered  to  ftand  over  for  the 
opinion  of  the  Coui;t  5  and  the  caufe  {landing  accordingly  to 
tiiis  day  j 


The 


DURING  THE  REIGN  OP  GEORGE  THE  THIRD.  187 

The  Cot? RT  ordered  the  bill  to  be  diftnifled  as  againft  the        ackiok 
Bi/bop  cf  Wlfifcn  and  the  executors  of  Woodroffe  with  cofts  to         n^^^f^ 

be  taxed,  and  as  againft  R.  AlUn  with  forty  OiiUings  cofts,  ac-  WooDtojrrt. 
carding  tq  the  courfe  of  the  court, 

SktnneRi  Chief  Baron^ 
Eyre,  Baron, 
HoTHAM,  Barotu 
Perrtn,  Baror^ 


Smalridge  a^amft  Cowlr.  EASTE»Tti»^ 

22.  Geo.   , 
Northumherlattdy   17/A  Mny  1 78 1. 

*T^HE  bill  ftated,  that  the  plaintiff,  in  the  month  of  July  1761,  Theredorofthe 
-*    was  lawfully  inftituted  and  induftcd  into  tSe  reftory  of  parifties  of  5». 
BothaU^   with  the  redlory  of  Shipwajb,  otherwife  Shipwjh,  in  J^  ^^^j^,^^' 
the  county   of  Northutnberlandy   annexed  5  that  the  advowfon  ]^2>^Wison'" 
•5$  now  the  eftateaf  the  defendant  the  Duchefs  of  Portland,  tsfc.  \  entitled  to*a  JL. 
that  the  faid  pariCh  or  united  parifhes  is  or  are  of  large  extent,  dusoiei.  w.'a* 
?ind  comprife  feveral  diftin^t  townfhips  or  hamlets  ;  that  in  each  y***^  .*^  .  -^4 
or  moft  of  them  there  are  particular  lands  containing  a  confider-  ^^^^  Ihhcl"  of 
able  quantity  in  the  whole  called  demefne  landi ;  that  the  plaintiff,  BotballDemebia, 
as  redtor  thereof,  was  well  entitled  to  the  tithes,  and  particular*  and  to  los.  a- 
ly  the   tithes   in  kind  of  hay,  clover,  grafs,  and  corn,  arlfing  y***"  ^}  Mifhad* 
therein  ;  that  the  defendant  J.  Cowh  and  others,  farmers,  had,  !J,l*l;/L.Jl!f"  H 
fince  the  nrft  of  May  1708,  occupied  land  m  the  pariih  of  Bo»  dtmefre      Undx 
tball  called  the  demefne  lands  belonging  to  the  defendant  the  Duke  in  the  chapelcy 
pf  PortJandi  either  in  fee  fimple  ox  for  life  with  remainder  to  his  ^  ^•^'^m. 
ion ;  that  they  had  yearly  mowed  the  gi^fs  and  reaped  the  corn 
thereon  ^  that  they  had  made  the  g^afs  into  hay;  that  they  had 
many  other  titheable   matters  thereon  ;   that  he  had  feveral 
times,  in  a  friendly  manner,  applied  to  them  to  come  to  a  fair 
and  juft  account  with  him  concerning  the  tithes  thereof,  except 
on  certain   hnds  called    the  Coney  Garthy  Earfden  Forejiy  and 
the  Peigbillsy  in  refpeft   whereof  the  plaintiff  admitted  tnodufes 
were   payable  to  him,  and  to  pay  him  the  full  value  there- 
of, but  that  they  had  refu fed  to  comply  with  fuch  requeft  ; 
that  the  feveral  fums  of  fix  fhillings  and  eightpence  and  one 
pound   were  yearly   payable   by    the    occupiers   of  the    Coney 
Garihy  tarfden  Foreji^  and  the  Peighills,  as  modufeSy   in   lieu  of 
the   tithes  thereof,    viz.  fix  fhillings  and  eightpence  for  the 
Coney  Garth  Farm^  with  a  cottage,   and    one  pound  for  Earf- 
den    Foreft    and   the   Peighillsy    with   a   cottage  thereon  ;  that 
the  faid  fums  were  not  paid  in  lieu  of  any  tithe   arifing  on 
other  lands  in  the  parifhes;  that   tithes  had  been  at  various 
times  wittiin  memory  paid  in  kind  for  all  or  moft  of  the  demefne 
lands  ;  that  all  or  moft  of  the  matters  aforefaid  appear  by  many 
receipts,  papers,  or  writings  in  the  cuftody  of  defendants  the  ^ 

owner% 


itt  DECREES  IN  TITHE  CAUSES 

3MALXIDGB  ownersi  2nd  the  defendants  the  occupiers ';  that  they  had  refufed 
^^^  to  difcover  in  what  hamlets  or  townfhips  the  particular  lands  oc- 
cupied by  them  were  fituated,  or  the  quantities  or  values  of  the 
tithea.ble  matters  they  refpeftively  had  thereon.  The  bill  there* 
for^  prayed,  that  the  defendants  might  anfwer  the  premifesi 
and  the  right  of  the  plaintiff,  as  reAor,  to  the  tithe  of  hay, 
clover,  grafs,  corn,  and  all  other  produce  of  the  faid  lands 
called  by  the  general  name  of  the  demefne  lands^  and  not  by  any 
of  the  aforefaid  particular  names  of  the  Coney  Garth^  Earfien 
Forejl^  and  the  PeighilU^  might  be  eflablifhed ;  that  an  account 
might  be  taken  of  all  the  tithes  of  hay,  corn,  and  other  produce 
thereof,  from  the  firft  of  May  1768;  and  that  the  defendants 
the  occupiers  might  be  decreed  to  pay  to  the  plaintiff  what  ihall 
appear  to  be  due  to  him  for  the  fame. 

The  defendants  the  occupiers  admitted  that  the  plaintiff  was 
rector,   but  faid,  that  he  was  not  entitled  to  the  tithes  in  kind  of 
hay,  clover,  grafs,  corn,  or  other  produce  of  Bothail  demefne:^ 
in  the  pari(h  of  Bothally  and  infifted,  that  a  modus  of  fix  ihil* 
lings  and  eightpence  had  been  immemorially  payable  by  the 
occupiers  thereof  to  the  rector,  in  lieu  of  all  tithes  arifing  there- 
on ;  that  the  faid  demefne  lands  contained  two  thoufand  nine 
hundred   acres  ;  that  the  faid  modus  had  been  immemorially 
paid  by  the  occupiers  or  fome  of  them  on  the  behalf  of  all  the 
occupiers  thereof  at  Lady  Day  in  each  year  }  that  the  re£tor  had 
accepted  the  fame  immemorially  by  himfelf,  his  Ieffee»  or  tenant-, 
that  fuch  modus  had  been  ufually  paid  on  behalf  of  all  the  occu  • 
piers  oithe  demefne  lands  of  ISdball  by  the  occupiers  of  two  cot- 
cages  within   the  demefne  lands  in  a  place  called  the  Coney  Gartb^ 
or  of  one  of  the  Taid  cottages.    They  further  infilled,  that  a 
modus  of  twenty  (billings  a-year  had  been  immemorially  payable 
by  the  occupiers  of  the  demefne  lands^  in  the  chapelry  of  Hebron^ 
at  Michaelmas^  in  lieu  of  all  manner  of  tithes  arifing  in  the  faid 
demefne  lands ;  that  fuch  modus  of  twenty  (hillings  had  been 
ufuaHy  paid  on  behalf  of  all  the  occupiers  of  the  (aid  lad-men- 
tioned demefne  lands  by  the  occupiers   of  certain  lands  called 
Earfden  foreji  and  the  Peighillsy  parcel  of  the  demefne  lands  in 
the  chapelry  of  Hebron.     The  defendants  fet  forth  the  feveral 
farms  they  occupied  in  the  faid  redlories  as  tenants  to  the  Duke 
tfPortlattdi  which  were  parcel  of  the  demefne  lands  of  Bothally  in 
the  chapelry  of  Hebron,  and  the  feveral  titheable  matters  they 
had  had  thereon,  together  with  the  ancient  abuttals  and  bound* 
arics  of  Coney  Garthy  Earfden  Forefi^  and  the  Peighills^  and  in- . 
fifted,  that  the  faid  mcdufes  had  always  been  paid  and  received 
ui  lieu  of  all  titheable  matters  arifing  upon  Bothail  demefne,  and 
all  other  the  demefne  lands  in  the  chapelry  of  Hebron. 

The  defendant  the  Duke  of  Portland  for  himfelf,  and  as 
guardian  to  his  fon  an  infant,  faid,  that  fome  of  the  lands  in  the 
rcftorics  were  parcel  of  the  Coney  Garth,  Earfden  Forefl^  and  the 
jPeighilfs  i  that  be  was  entitled  thereto  fcr  ninety-nine  years  if 
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his  mother  ihould  fo  long  live,  with  remainder  to  himfelf  for  Iifcy 
and  after  his  death  to  his  fon  in  tail  male ;  that  the  plaintiff  was 
not  entitled  to  the  tithes  in  kind  for  any  hay,  clover,  p^fh  or 
com,  or  other  produce  whatfoever  arifing  from  any  of  the  lands 
tiolied  Botball  dimefnesj  or  from  any  of  the  demefne  lands  in  the 
chapelry  of  Hebron  belonging  to  him  and  his  fon;  and  he  in^ 
filled  on  the  modufis  of  fix  {hillings  and  eightpence  and  twenty 
{hillings  ;  and,  denying  that  the  Turn  of  twenty  fhillings  paid 
by  the  occupiers  of  Earfden  Forejl  and  the  Peighilh  had  been  at 
any  time  paid  folely  for  the  tithes  arifing  on  the  faid  lands,  in* 
fifted,  that  the  fame  was  payable  in  lieu  of  all  tithes  for  all  other 
dtmefne  lands  in  the  chapelry  o{  Hebron  ;  and  averred,  that  tithes 
had  not,  at  any  time  within  memory,  been  delivered  in  kind  for 
any  titheable  matters  arifing  on  zny  of  the  deme/ne  landSf  or  been 
compounded  for  :  and  he  fet  out  the  ancient  abuttals  and  boun- 
daries of  Ear/den  Forejl  and  the  Peighills. 

The  infant  fon  of  the  Duie  of  Portland  fubmitted  fuch  eftate 
and  interefl  as  he  (hould  appear  to  have  in  the  matters  m  queP- 
lion  to  the  protection  of  the  Court. 

The  defendant  the  Dowager  of  Portland  faid,  that  (he  was 
feifed  of  the  advowfon  of  the  reflories  for  her  life,  and  during 
her  viduity ;  that  the  plaintiff  was  not  entitled  to  tithes  in  kind 
for  the  lands  in  Boiball  demefnes^  in  the  chapelry  of  Hebron^  be- 
longing to  the  Duke  of  Portland^  but  that  the  modufes  of  fix 
fhillings  and  eightpence  and  twenty-ihillings  were  due  to  the 
re£lor  in  lieu  thereof. 

The  pkimiffrepKed;  the  defendants  rejoined  ;  and  witncffes 
were  examined  on  the  part  of  the  defendants  \  and  upon  hearing 
counfel  for  all  parties  ; 

The  Court  ordered  kffues  to  try. 

First,  •«  Whether  a  modus  or  annual  payment  of  fix  fliil- 

lings  and  eightpence  hath  yearly,  from  time  immemorial, 

*<.  been  payable  and  paid  by  the  occupiers  of  lands,  called  Bothall 

«*  demefne  landsy  lo  thereftor  of  Bothall^  in  the  county  of  NortB^ 

umberland,  for  the  time  being,  at  Lady  Day  m  every  year,  in 

licnof  all  manner  of  tithes  arifing,  growing,  or  renewing 

^  upon  the  faid  dime/he  lands^ 

Secondly,  "  Whether  a  modus  or  annual  payment  of  twen- 
««  ty  fliHlings  hath  yearly,  from  time  immemorial,  been  payable 
•*  and  paid  by  the  occupiers  of  the  demefne  lands  m  the  chapelry 
«  oi  Hebron  andparilh  of  Bothall^  to  the  faid  reftor  o{  Bothall 
««  for  the  time  being  at  Michaelmas^  for  and  in  every  year  in 
«  lieu  of  all  manner  of  tithes  arifing,  growings  or  renewing 
^  wilbin  the  faid  demefne  lands^* 

The 
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I'he  defendants  in  cqntty  to  be  plaxntifis  at  law ;  tile  cinife  \o  bd 
tried  by  a  fpecial  jary ;  and  if  the  faid  jury  flbcMild  fiiid  any  other 
modufes  have  been  paid  for  the  faid  demefne lands  than  thofe  before 
mentioned,  or  any  fpecial  matter  fhould  arife  on  the  trial>  the 
judge  to  be  at  liberty  to  indorfe  the  fame  on  thepo^ra  |  and  far* 
tber  dire^ions  to  be  referved  until  after  trial. 

The  iflues  were  tried  b^  a  fpecial  jury,  and  the  jilrors  found 
both  the  f«iid  iiTues  in  favour  of  the  modufes. 

Thecaufe  came  on  the  tenth  of  Ffhruary  1783  to  be  fiirthe^ 
heard  upon  the  poftea^  and  Upon  hearing  coudrel)  and  reading 
the  decree  and  pojiea^ 

The  Court  ordered  the  bill  to  be  difmiflcd  with  cofts. 

Sktnner,  Chief  Barwti 
EtrEi  Baron. 

HoTHAM,  Baron* 
Pbrryn,  Baron* 


Mich.   Term^ 
21.  Geo.  3* 


The  vicar  of 
Drayttnin  Haiti  ^ 
in  Salop  and 
StMffurdflirfy  .  is 
only  entitled  to 
certain  wudufn 
in  lieu  of  cef* 
lain  tithes. 


BukSLE.\4  agalnjl  Dicken  (/?)* 

&alop  and  Staffordjljire^  toth Novrmber  I'jBli 

THE  vicar  of  Drayton  in  Haies^  in  the  counties  of  &alcP 
and  Stafford^  claimed  the  fmall  tithes  of  the  parifhi  particu- 
larly the  tithes  in  kind  of  turnips,  agiftmeht  of  barren  and  un- 
profitable cattle  and  fheep,  milk,  and  calves  bred  therein,  or 
in  the  titheable  places  thereof  called  Drayton^  Little  Drayton^ 
Long/tow,  Sutton  Woodioves^  Hqles  BhoT^  and  jilndngton. 

The  defendants  admitted,  that  the  plaintiff  was  vicar  of  Dnty- 
ton  in  HaleSf  but  infifled  upon  various  modufeSy  in  lieu  of  the 
tithes  demanded  by  the  bill^  an4  which  they  fet  forth  In  their 
anfwers. 

The  Coitrt,  by  confent  of  alt  parties,  ordered  Xht  bill  tb 
be  difmifled,  but  without  cofts  on  either  fide. 


(«)  This  canfe  came  before  the  cdut 
on  the  feventcenth  of  May  ^781  ;  but 
the  defendant's  counfcl  objeded  to  the 
plaintiff's  proceeding*  for  want  of  pro- 
per parties  ;  and  the  plaintiiTs  connftl, 
that  the  wudufis  in  the  anfwer  were  not 
properly  laid;  and  the  Court,  by 
Mnfent,  ordered  the  eaufe  to  ftand  oTcr, 


without  paymeat  of  cofts  on  either 
iide,  irith  l&erty  to  the  defendanu  ;o 
amend  their  anfwers  refbeding  the  sw* 
duTex ;  and  the  plaintiff  to  amend  hit 
bill,  by  adding  the  impiopriator  ot 
other  parties,  with  proper  charges  at  fte 
fliouldbe  advifed ;  tne  plaintiff  to  amcai 
the  defendant's  office  copy  of  the  bilk 
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Rowley  az^inji  Hudson*  Trih.  tb«m, 

^  21.  Gio.  1. 

Tork/hin^  2d  Jtdj  1 7  8 1 . 

'T'tiE  vicaf  of  ^j/A  upon  Derm  ftated  by  his  bill,  that  in  the.  The  vic«r  of 
"*•  year  141-0  thfc  church  of  the  faid  parifh  was  appropriated  ^<»tbifonDtrm^ 
to  the  mailer  of  the  hofpital  oi  Saint  NicholaSy  in  Pontefra5f^  wtid"^*^''*  ^ 
apd  a  perpetual  vicarage  thereupon  crefted  tJiercin  \  that  it  was  tubes^^of  fru'^tT 
fettled,  that  the  mafter  flxould  have  the  tithes  of  corn,  grain,  turnips,  potat 
and  hay,  and  all  mortuaries  \  and  that  all  other  tithes,  oblations,  toes,clov«r feed^ 
obventions,  emoluments,  and  three  loads  of  hay  (honld  belong  J*P®  '•*^»  ^^? 
to  the  vicar  5  that  fuch  appropriation  ftill  continued  in  force  •,  i^Je  f.^*  w^i' 
that  the  defendant  Hudfon  and  feveral  others  had,  ever  fincc  Umbs,  *  pigi' 
the  plaintiff's  induction  to  the  faid  vicarage  in  the  month  of  geefe,  and  three 
May  1 76 1,  been  and  then  were  in  poiTeilion  of  lands,  in  the  *®*^'  of  hay,  in 
townfhips  of  Wath,  Brampton,  Byerley,  and  Sainton,  in  the  faid  \^  Jaft^Jf  cir- 
vicarage  and  parifh  of  JVath\  that  they  had  thereon  in  each  tain  lands,  wlwl 
year  fruit,  turnips,  potatoes,  clover,  rape,  hemp,  flax,  line  feeds,  ther  mowed  u 
foals,  calves,  wool,  lambs,  pigs,  geefe,  and  barren  cattle  \  that  ^^»  *>«  "  on'y 
the  tithes  thereof  were  due  to  the  plaintiff  as  vicar ;  but  that  ^^^  ^^^ 
they  had  rcfiifed  to  fct  out  or  to  make  him  any  fatisfaAion  for  ^nd  to  id.  for 
the  fame,  pretending  that  the  faid  tithes  were  due  to  the  impro-  every  foal  $  id. 
priators  the  dean  and  chapter  of  CAriJi  Church,  in  Oxford,  or  to  for  every  rinp 
the  Mjrquh  rf  Rockingham  their  leffee,  who- claimed  a  right  and  J^^'^J  ^^J 
title  thereto.  The  bill  therefore  prayed,  that  the  plaintiff's  right,  very  cidving 
as  vicar,  to  the  tithes  of  all  fruit,  turnips,  potatoes,  clover,  rape,  cow,  in  lieu  of 
hemp,  flax,  line  feeds,  foals,  calves,  wool,  lamb,  pigs,  geefe,  ^^^  ^^^  of 
and  agiftmcnt  of  barren  and  unprofitable  cattle  arifing  on  any  '^^^'s  »nii*5»  »«< 
lands  in  the  vicarage,  in  the  occupation  of  the  defendants  or 
any  of  them  might  be  eftabliftied ;  an  account  taken  of  the 
fame  fince  the  death  of  the  laft  vicar  ;  and  that  the  defendants 
might  feverally  pay  what  fliould  appear  to  be  due  thereon. 

The  defendant  Hudfon  faid,  that  if  any  fuch  endowment  sts 
ftated  in  the  bill  had  ever  been  made,  it  had  long  been 
Toid  or  annulled,  either  by  the  difappropriation  of  the  church, 
or  otherwife ;  the  redtory  having,  for  a  confiderable  number 
of  years,  belonged  to  the  dean  and  chapter  of  ChriJlCbtirch^  or  to 
their  leffee ;  that  fomc  of  the  tithes  alledged  to  harve  been  re- 
ceived by  the  vicar  had  not,  within  the  memory  of  man,  been 
received  by  the  plaintiff  or  his  predcceffors,  particularly  the 
tithes  of  agiflment  of  barren  and  unprofitable  cattle,  fruit,  tur- 
nips, hemp,  flax,  potatoes,  clover,  rape,  and  line  feeds,  or  any 
fatisfadion  made  for  the  fame,  except  to  the  impropriators  or 
their  leffee.  He  admitted,  that  from  May  iT]2  he  had  been 
owner  and  alfo  occupier  of  lands,  and  iniifled,  that  he  and  all 
the  former  owners  and  occupiers  thereof  had  immeniorially 
paid  to  the  reftors  of  the  faid  reftory,  or  their  leffecs,  certain 
vndufes  in  lleti  of  the  tithes  of  grafs,  whether  made  into  hay  or 

fed 
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Rt^wt  «T  fed  by  barren  an  unprofitable  cattle,  viz.  fixpence  for  the  fsLtttI 
sgrnnft  ^j^j  lands  held  by  him  of  Mr.  Cooke  containing  thirty-fcvcri 
acres,  and  one  penny  for  the  lands  tvhercof  he  vas  owner  being 
four  acres.  He  alfo  admitted,  that  he  had  depaflured  milch 
cows  ;  and  infiiled,  that  all  the  former  owners  and  occupiers  of 
the  faid  lands  hnd  immemorially  paid  ^t  Eqfler  to  the  former 
Ticars  the  following  modufes  :  for  every  foal,  one  penny  9  and  for 
every  cow  being  a  ftrap  milch  tow,  one  penny ;  and  for  every 
fuch  cow  being  a  new  calved  cow,  three  hail^tencei  hi  lieu  oc 
the  tithes  of  foals,  milk,  and  calves. 

The  other  defendants  the  occupiers  put  in  fhc?r  feparatc 
anfwers,  and  ftated  to  the  fame  efie^  as  the  defendant 
Hudfon. 

The  defendant  the  Marquis  of  RochinglmntdMf  ihat  the  dean 
and  chapter  of  Chriji  Church  in  Oxford^  being  entitled  to  the  rec- 
tory of  Waibi  by  indenture  dated  the  fourteenth  of  1771* 
and  which  was  renewed  in  1778,  demifed  to  him  all  their  faid 
reAory  or  parfonage  of  Wath^  with  the  hamlets,  members,  ap 
purtenances,  and  all  and  fingular  barns,  &c«  glebe  lands,  tithes 
of  com  and  hay,  and  aU  other  tithes,  fruits,  and  all  and  iingular 
other  profits,  &c.  thereto  belonging  (except  and  referved  to 
them  and  their  fucceiTors  the  patronage  and  gift  of  the  vicarage 
of  Watb^  the  vicarage  houfe  and  ^U  lands,  tithes,  fruits,  obla« 
tions,obventions,  and  other  emoluments  to  the  fame  belonging) 
to  hold  for  twenty- one  years,  at  forty-eight  pounds  per  annum^ 
the  old  accuftomed  rent ;  that,  by  virtue  of  the  faid  indenture, 
fome  of  his  agents,  on  his  behalf,  entered  upon  tlie  faid  reftory 
and  glebe  lands  fo  demifed,  and  became  poflHTed  thereof,  and 
got  in  and  received  the  rents  and  profits  of  the  tithes  of  com 
and  hay,  and  other  tithes,  and  payments  in  lieu  thereof, 
&c.  ;  that  he  knew  not  what  tithes  or  dues  in  particular  the 
plaintiff  was  entitled  thereto,  but  be  faid,  that  he  believed  that 
no  hemp  had,  within  the  memory  of  man  been  produced  from 
any  lands  in  the  parifli;  that  no  tithes  of  flax,  potatoes,  rape 
feed,  line  feeds,  agiftment  of  barren  cattle  or  fruit  (fave  as  to 
fruit  in  a  few  inftances)  had  been  received  by  the  plaintiff  as- 
vicar  thereof;  that  he  did  not  claim  to  be  entitled  to  any  other 
titheable  matters  or  dues  or  payments  in  Heu  thereof,  fave  at 
kffee  of  the  faid  rectory,  under  iiicK  leafe  as  demifed  tr 
him« 

The  dean  and  chaper  of  Chrift  Church  admitted,  that  in  17TO 
the  church  of  the  parifli  of  liath  was  appropriated,  and  a  per<« 
petual  vicarage  creftcd  ;  that  the  mafter  of  Saint  Nichoki  Hcf- 
fital  was  to  have  the  tithes  of  com,  grain,  hay,  and  all  live  mor« 
tuaries  \  and  that  all  other  tithes,  oblations,  obventions,  and 
emoluments  whatfoevcr  of  the  whole  of  the  faid  parish,  and 
iKlonging  to  the  faid  church,  and  alfo  three  loads  of  hay  fhould 

beldog 


HuotoN. 


bURING  THE  REIGN  OF  GEORGE  THE  THIRD.  193 

belong  to  the  vicar,  as  by  the  inftrumcnt,  whereby  fuch  appro-  Rowizy 
priation  and  endowment  in  the  confiftory  court  of  Tori,  remain-  j^gairfi 
ingin  full  force,  would  more  fully  appear.  They  alfo  admitted, 
that  the  plaintiffwas  lawfully  prefcnted  to  the  vicarage,  and  en- 
titled to  receive  the  tithes,  which  by  virtue  of  the  faid  ancient 
endowment  or  otherwife  of  right  belonged  thereto.  They  fur- 
ther fald,  that  they  were  feifed  of  the  reftory,  With  the  tithes  of 
corn,  grain,  hay,  and  live  mortuaries,  and  all  profits,  dues,  and 
emoluments  whatfoever  belonging  thereto,  and  enjoyed  as 
part  thereof  when  the  fame  was  appropriated  as  aforefaid  ;  that 
the  fame  had  been  iince  enjoyed  by  them  or  their  leiTee  ;  that 
they  did  not  claim  any  right  in  the  feveral  titheable  matters 
aforefaid}  to  which  the  plaintiff*,  by  virtue  of  the  faid  endowment, 
was  lawfully  entitled  as  belonging  to  him  in  quality  of  the 
vicar  of  the  faid  parifh  \  but  they  denied,  that  he  was  entitled 
to  any  of  the  titheable  matters  aforefaid  arifing  within  any  of 
tie  glebe  landsy  whilft  the  fame  were  in  the  occupation  of  them 
or  their  leflee  $  in  cafe  it  fhould  appear,  that  the  faid  vicar  and 
his  predecefibrs  had  not  at  any  time  taken  or  received  tithes,  or 
any  fatisfaftion  in  lieu  thereof,  for  the  titheable  matters  and 
things  ariiing  on  the  faid  glebe  lands  \  but  whether  the  fame 
had  been  fo  taken  or  received  or  not,  they  were  unable  to  fet 
forth,  inafmuch  as  the  faid  reAory  and  glebe  lands,  with  all 
profits  and  emoluments  thereunto  belonging,  had  been  for 
many  years  pad  altogether  in  the  occupation  of  their  IcfTees  \ 
and  they  faid*  that  they  were  altogether  Grangers  to  the  feveral 
other  matters  in  the  bill  mentioned. 

The  plaintiff*  replied,  except  to  the  dean  and  chapter ; 
the  defendants  rejoined  ;  and  witnefles  were  examined  for 
both  parties  ;  and  upon  hearing  counfel  on  all  fides  ;  and 
on  reading  for  the  plaintiff^  an  attefted  copy  of  an  endowment 
of  the  vicarage  of  Wath^  dated  the  fevcnth  of  Auguji  1410; 
the  minifter's  accounts  from  the  augmentation  office,  in  the 
thirty- fourth  year  of  Henry  the  Eighth^  of  the  reftory  of  IVaih ; 
a  particular  for  a  grant  from  the  faid  ofB^e,  dated  the  firft  of 
Offober^  in  the  thirty-eighth  year  of  the  faid  king  Henry  the 
Eigbthy  of  the  faid  rcdlory  of  iVath\  and  on  reading  the  feveral 
depositions  ;  and  full  debate ; 

Th£  Court  ordered  a  trial  at  law  on  the  following  iffues. 

First,  **  Whether,  from  time  whereof  the  memory  of  man 
•*  is  not  to  the  contrary,  the  feveral  modufes  or  annual  payments 
«  of  fixpenceandone  penny,  paid  by  the  defendant  7.  Hudfon\ 
«  and  four  {hillings  and  threepence,  paid  by  the  defendant  J. 
«  Ga^trefs\  and  three  (hillings  and  twopence,  paid  by  the  de- 
•'  fendant  J.  Briggs ;  and  one  Ihilling  and  one  penny  by 
«  J.  Payne  \  and  elevenpence,  one  penny,  and  three  halfpence, 
w  paid  by  the  defendant  7.  £w///  and  fixpcncc  halfpenny,  paid 
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RowttT  t€  by  Jif.  Roberts  i  and  three  (hillings  and  fourpence  halfpenny, 
ageinft  ,,  p^j^  ^yy  J.  Metcef  J  and  one  fhilling  and  tenpence,  by  IK 
«  Jaclfon ;  and  two  {hillings  and  ninepence,  by  R.  Thrnnpforif 
<<  for  and  in  refpefl  of  the  feveral  farms  in  their  refpeftive  oc- 
«  cupations,  have  been  paid  and  payable,  and  ought  to  be  paid 
**  yearly  and  every  year  to  the  reftors  of  the  faid  pariflx  of  IVatb^ 
«  or  to  their  lefTce  or  leiTees  for  the  time  being,  for  and  in  lieu 
<<  of  the  tithes  of  grafs  grown  upon  the  {aid  farms,  in  the  occu- 
<<  pation  of  the  faid  defendants  refpeAiyely,  whether  fuch  grafs 
«  was  mowed  and  made  into  hay,  or  fed  by  barren  and  unpro- 
<«  fitable  cattle^" 

Secondly,  *'  Whether,  from  time  whereof  the  memory  of 
<*  man  is  not  to  the  contrary,  a  modus  of  one  penny  hath  been 
«  paid  and  payable,  and  ought  to  be  p^id,  yearly  and  every  year, 
^<  at  Eafter^  or  fo  foon  after  as  demJEinded,  to  the  vicars  of 
<<  the  faid  pari{h  for  the  time  beingf,  for  and  in  lieu  and  full 
<(  fatisfia£tion  of  the  tithe  of  foals  dropped  within  the  faid  panft 
<<  and  the  titheable  places  thereof/' 

Thirdly,  **  Whether,  from  time  whereof  the  memory  of 
"  man  is  not  to  the  contrary,  the  Several  modufes  or  annual 
*^  payments  of  one  penny  for  every  cow  being  a  {faript  milch 
**  cow,,  and  the  fuip  of  three  halfpence  for  every  cow  being  a 
•*  new  calved  cow,  have  been  paid  and  payable^  and  ought 
**  to  be  paid,  yearly  and  every  year,  at  Eajier^  or  fo  foon 
^<  after  as  demanded,  by  the  owners  and  occupiers  of  lands 
^<  within  thQ  faid  pari(h,  to  the  vicar  thereof  for  the  time  being, 
^<  for  and  in  lieu  and  in  full  fatisfaAion  of  the  tithes  of  milk 
<^  and  calves  ariiing  within  the  faid  pari{h  or  the  titheable 
"  places  thereof." 

In  the  firft  iiTue,  the  defendant  the  leflee  to  be  the  plaintiff  at 
law ;  and  in  the  fecond  and  third  iilues,  the  defendants  the 
owners  and  occupiers  to  be  the  plamtiffs  ;  and  Rowltf^  the 
vicar,  defendant  in  all  of  them* 

The  Court  further  ordered  fT.  Hud/on  and  others  to  account 
for  the  tithes  of  all  fruits,  turnips,  potatoes,  clover,  rape,  hemp, 
flax,  and  line  feeds,  wool,  lambs,  pigs,  and  geefe,  for  {ix  years 
previous  to  the  time  of  filing  the  bill ;  and  the  bill  as 
againft  the  dean  and  chapter  of  Chfijl  Church  to  be  difmifled 
with  forty  (hillings  cofts. 

On  the  iixth  of  Deatnber  1781,  the  vicar  prayed,  thattiie 
iflues  might  be  waived  on  payment  of  cofts,  and  an  account 
taken  ot  what  was  due  for  the  modufes ^  which  was  ordered 
actordingly  %  and  the  deputy  remembrancer  made  his  report, 
dated  the  fourth  of  February  1786  ;  and  on  the  twenty-eighth 
of  February  1786,  thiscaufe  came  on  to  be  heard  on  the  report ; 

when  upon  hearing  counfcl  for  all  parties  ^ 
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The  Court  ordered  the  report  to  be  confirmed  with  cofts,      Rw.«t 
to  be  paid  by  the  defendant  Ganvtrefs  and  others  \  and  the      ^^^k. 
billi  (o  far  as  it  demanded  tithes  in  kind  for  the  mattefs  for 
which  the  modufes  were  payable^  to  be  dilmifled,  with  fuch  cofts 
as  related  thereto. 

Sktnners  Chief  Bar9fu 
Eyre,  Baron. 
Hot  HAM,  Baron. 
PerrYn,  ^aron^ 


AshbV  againjt  Power.  Mich.  Tit«, 

Leicefterjbire^  26th  Nevemier  1781. 

'T^HE  reftor  of  Barrett,  in  the  county  of  L^efier^  claimed  The  reetor  of 
-*  the  great  and  fmall  tithes  yearly  arifing  therein,  particularly  ^arwii,  in  In- 
in  the  year  1777  ;  and  infifted,  that  he  had,  before  Old  Michael^  n/Urfiirt,  it  en- 
nuuDay  1 776,  given  notice  to  the  defendants  to  fet  out  their  ^^  ^  ^^ 
tithes  for  the  enfuing  year  in  kind  \  that  they  had  refufed  fo  iithM  of  the  !«• 
to  do,  on  pretence  that  modufes  were  payable  in  lieu  thereof ;  vcrai  tixmt  cai- 
but  that  no  modufes  of  any  kind  exifted  in  the  faid  pari(h ;  that  ^  '*•  ^f 
as  evidence  thereof,  it  ^appeared  by  a  valuation  taken  of  the  £^*  t^^r, 
reftory  in  the  twenty-fixth  year  of  the  reign  of  Henry  the  Eighth^  ker'tLni,Gti^* 
that  the  value  of  the  tithes  at  that  time  amounted  only  to  thefum  Lnd^  p«Um 
of  tw£nty-one  pounds,  one  (hilling,  and  flxpence  ;  but  that  the  ^f\  '^*'* 
tompofttions  infifted  on  by  the  defendants  amounted  to  a  mtich  ^^^,|  ^j^J 
larger  fum  ;  that  the  profits  of  the  re£lory  had,  during  the  miibt^t  UfJ^ 
prefent  century  at  leaft,  amounted,  communibus  annts^  to  three  J^mfms  Lsndt, 
hundred  and  twenty  pounds  and  upwards  j  that  it  appeared  by  -^'w^j''*  4^*'*t 
fundry  terriers,  and  other  evidence,  that  he  was  entitled  to  all  ^^'[j/^"',/ 
the  tithes  in  kind  within  the  whole  of  the  parifh  and  lordihip  of  inijini  *  '* 
Barbell ;  and  that  if  any  agreement  had  been  entered  into  by 
the  defendants,  or  any  of  them,  with  fome  of  his  predecefTors^ 
for  the  payment  of  a  compofition  in  lieu  of  tithes,  he  was  not 
bound  thereby.  The  bill  therefore  prayed  an  account  and 
payment. 

The  plaintiff  died  before  the  defendants  had  put  ift  their 
anfwers  \  but  his  widow,  as  executrix^  filed  her  Ull  of  rr« 
vivor. 

The  defendants  admitted,  that  they  had^  for  feveral  years  pail, 
refpeftively  occupied  lands  in  thepari(h  of  jBortv^/Zand^the  vill 
of  Stapleton,  and  named  the  quantities  thereof ;  that  fome  time 
in  Ocloher  1776,  they  had  been  refpeftivcly  fcrved  with  notices 
to  fet  out  their  tithes  in  kind  \  and  that  *they  had  refufed  fo 
to  do. 

The  defendant  E.  Powir  infifted,  that  the  farm  occupied  by 
him  confifted  of  three  parcels  of  land,  under  the  names  of 
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the  Old  EfxaiCy  Greenes  handy  and  Bnrler^s  Land  \  that  there 
had  been  immemorially  paid,  to  Michaelmas  1776,  to  the  reftor 
,  of  Barwclly  by  half-yearly  payments,  on  Lady  Day  and  Aft" 
chaelmas  Day^  the  following  fums  of  money,  in  lieu  of  all  tithes 
whatfoever  arifing  upon  the  faid  fevcral  lands,  viz.  '*  For  the 
*'•  Old  Eftatej  four  pounds,  fifteen  (hillings  ;  for  GrtetCs  Land^ 
*'  feventeen  {hillings  ;  and  for  the  Barber's  Lands,  one  pound, 
*'  ten  (hillings  ;  making  together  the  fum  of  fcven  pounds,  two 
«  fhiUings." 

The  defendant  George  Jllen  infifted,  that  for  the  farm 
occupied  by  him  called  Geis  Landy  one  pound,  ten  (hillings ; 
for  Pole/worth  Poor^  five  (hillings  ;  for  his  own  lands,  three 
(hillings  ;  and  for  Prejlofi^s  Lands,  one  pound,  twelve  (hillings, 
and  fixpence  ;  making  together  thp  fum  of  three  pounds,  ten 
(hillings,  and  fixpence  ;  had  been  immemorially  paid  as  afore- 
(aid,  in  lieu  of  the  tithes  thereof. 

The  defendant  E»  Darker  infifted,  for  her  eftate,  on  a  modus  (A 
three  pounds,  eleven  (hillings. 


The  defendant  5.  Smith  infifted,  that  for  Tillers,  or  late 
Skinner\'  Laudy  two  pounds,  fifteen  ^(hillings,  and  fixpence  '^ 
(Vrighfs  Land,  fix  fliillings  ;  and  Johnfon^s  Land,  tliree  (hil- 
lings and  fixpence,  making  together  the  fum  of  three  pounds, 
1^\t  fliillings,  had  been  paid. 

The  defendant  7.  Toon  infifted,  that  for  his  form,  part  of  the 
eftate  of  Mr\  Aihuay,  eight  pounds  and  fix  (hillings  had  been 
j'cceivcd  down  to  the  year  1769  as  aforefaid,  in  lieu  of  the 
tithes.  He  alfo  infifted  upon  an  agreement  made  about  ijrfjf 
Day  1769  for  payment  of  different  fums  of  money  for  the  faid 
eftate,  as  in  the  faid  anfwer  was  ftated.  He  alio  infifted, 
that  in  refpect  of  the  clofe  he  rented  of  Daniel  TVoodJandy  and 
five  other  clofes  he  had  purchafed  of  him  part  of  an  eftate  called 
Qilhunie^Sy  that  no  tithes  whatfoever  had  ever  been  p^id  ; 
but  that,  on  the  contrary,  the  owners  and  occupiers  of  the  faid 
entire  eftate  had  inimt»morially  paid,  to  Michaelmas  1776, 
to  the  reclor,  by  half-yearly  payments  as  aforefaid,  the  fuQi  of 
twenty  pounds,  in  lieu  of.  all  tithes  yearly  arifing  upon  the  faid 
entire  eftate.  He  alio  infifted  on  a  modus  of  thirteen  pounds 
payable  as  aforefaid  for  Noeps  Fjlate,  and  for  Old  Farniy  three 
pounds  ;  and  averred,  that  the  faid  fnoJ,\fa  hzd  been  accepted  to 
*  Alichatlmas  1776. 

The  defendant   J.  Smith  infifted,  that  for  Blake's  Land  and 

Trifivell^    the   funi   of  three  pounds,    twelve    (hillings  j   for 

Pole  Meadow  and  Lee^Sy  one  pound,  fix  (hillings  ;  for  Thomfons 

Clofe,  ten  (hillings  ;  for  New  Clofey  three  fliillings  ;  and  for  E'd. 

Biddle^s  Landy  nxteen  fliillings,  making  together  the  fum.  of 

fix  pounds,  feven  (hillings,  had  been  paid,  in  lieu  of  the  tithes, 

to  Michaelmas  aforefaid. 
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.  The  defendants  infifted  on  the  faid  modufes  \  and  denied  that. 
they,  or  any  former  owner  or  occupier  of  lands  within  the  faid; 
parjih,  had  entered  into  any  fuch  agreement  with  the  plaintiff's 
predeccflbrs,  as  in  the  bill  mentioned,  for  the  payment  of» 
fuch  compoiitions  fpecified.  They  fet  forth  an  account  of  their 
titheable  matters,  and  offered  to  pay  the  fums  due  in  rcfpeft  of. 
fuch  modufes. 

The  defendant  W.  Leader  faid,  that  four  years  ago' 
Be  purchafed  of  D.  Woodland  feveral  acres  of  land,  part  of 
an  ancient  farm,  and  one  entire  eftate  in  the  parifh  \  that 
the  defendant  Beech  had,  during  the  four  years,  occupied  of 
the  faid  D*  Woodland  other  part  of  the  fame  eftate  ;  and  that 
beiides  the  lands  occupied  by  them,  there  were  comprifed  in  the 
iaid  ancient  farm  other  quantities  of  land  held  by  the  defendant 
Toon  and  other  perfons  ;  that  in  the  month  of  OBober  1776, 
they  had  been  ferved  with  written  notices  to  fet  out  their  tithes, 
but  bad  refufed  {o  to  do,  becaufe  that  all  the  proprietors  of 
the  faid  ancient  farm  fo  purchafed  of  the  family  oithe  Gtjhurnis 
by  2>.  Woodland  had  immemorially  paid  to  the  rcftor  twenty 
pounds  a-year,  in  lieu  of  all  tithes  whatfoever  arifing  thereon,  to 
Michaelmas  1776. 

The  defendant  Gamble  faid,  that  for  fifteen  years  paft  he  had 
occupied  part  of  an  ancient  farm  in  the  parifh  belonging  to  the, 
family  of  the  Noels,  for  which  lie  fet  up  a  modus  of  thirteen 
pounds  per  annum  payable  as  aforefaid. 

They  fubmitted  to  account  for  the  faid  modufes^  and  prayed 
the  fame  benefit  as  if  they  had  pleaded  the  fame,  &c. 

Before  any  further  proceedings  were  had,  the  defendants  E, 
Power  and  J.  Smith  died  5  and  the  plaintiff  filed  her  bill  of 
revivor  againft  their  executors,  who  appeared,  but  did  not  fil6 
any  anfwer  thereto. 

The  plaintiff  Elizabeth  ^Jfjley  replied  j  the  defendants  rcr 
joined  \  and  divers  witheffes  were  examined  on  both  fides  ;  and 
upon  hearing  counfel  feveral  days  for  all  parties  ;  and  reading 
feveral  proofs  taken  in  the  caufe  on  the  bebalf  of  the  plaintiff 
and  of  (he  defendants ;  and  on  full  debate  of  the  matter  ; 

This  caufe  was  ordered  to  (land  oyer  for  the  judgment  of  the 
Court  ; 

The  Court  ordered   ifliics  tp  try  the  following  modufes^ 
o  wit, 

« 

First,  w  T^hether  E.  Power  (late  a  defendant  in  this  caufe, 
<<  but  now  deceafed),  and  all  and  every  other  perfon  or  perfox^ 
^  whofe  eflate  he  had  in  a  certain  parcel  of  land  called  the  Old 
'*  Ejlate^  containing,  by  eftimation,  one  hundred  and  twenty 
<<  acres  of  land,  part  of  a  certain  farm  or  tenement  and  land 
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<<  latdy  occupied  by  the  faid  £.  Power^  fituate)  lyiag*  and  being 
f *  witlua  the  faid  parifh  of  Barwell,  in  the  county  of  Leicefterf 
<<  containing  in  the  vhole,  by  eftimatjon^  one  hundred  and  fixty- 
<<  three  acres,  have  and  had^  from  time  whereof  the  memory  of 
*^  man  is  not  to  the  contrary,  been  accuftomed  to  pay,  and  have 
<<  and  hath  paid,  in  every  year,  to  the  refior  of  the  iaid  ro&ory 
<<  or  parifh  of  Bartuell  for  the  time  being,  or  his  farmer  or 
<<  appointee,  by  half-yearly  payments,  on  the  feaft«<lays  of  the 
«  Annunciation  of  the  BUffed  Firgin  Mary  and  Saint  Atichaelth^ 
^  jirchangdy  or  at  fuch  time  or  times  after  the  faid  feaft-days  as 
<<  required,  the  fum  of  four  pounds,  fifteen  fhillings,  for  and  in 
<*  refpeft  of  that  part  of  the  faid  farm  and  land  called  the  Old 
<'  Eftate^  in  lieu,  full  fatisfaflion,  and  difcharge  of  the  tithes  of 
<<  all  and  fingular  the  titheable  matters  arifing,  renewipg,  in- 
^  creating  and  growing  in  and  upon  the  faid  part  of  the  faid 
<(  farm  and  lands  called  th^  Old  Ejlate^ 

Secondly,  "  Whether  the  faid  E.  Power^  and  all  and  everf 
**  other  perfon  or  perfons  whofe  eftate  he  had  in  a  certaiq 
*«  parcel  of  land  called  Greenes  Landy  containing,  by  eftimation, 
**  twenty  acres  of  land,  part  of  a  certain  farm  or  tenement  and 
^  land  lately  occupied  by  the  faid  JB.  Power j  fituatc,  lying,  and 
«  being  within  the  faid  parifh  of  Barwell,  containing  in  the 
«  whole,  by  eftimation,  one  hundred  and  fis^ty-three  aores, 
^<  have  and  bad,  from  time  whereof  the  memory  of  man  i&not 
*<  to  the  contrary,  been  accuftomed  to  pay,  and  have  and  hath 
<«  paid,  in  every  year,  to  the  reftor  of  the  faid  rcftory  or  parifh 
«»  of  Barwell  for  the  time  being,  or  his  farmer  or  appointee,  by 
•*  half-yearly  payments,  on  the  feafl-days  of  the  Jnnunciaiien  of 
«<  the  Blejfed  Virgin  Mary  and  Saint  Michael  tte  Archangel^  or  at 
<'  fu^h  times  after  the  fai4  feafl-da,ys  as  required,  the  fum  of 
«  feventcen  (hillings,  for  and  in  rcfpeft  of  that  part  of  the  faid 
<<  farm  and  lands  called  Green*s  Land,  in  full  fatisfa£tion  as4 
<<  difch^gC  of  the  ^ithes  of  all  and  lingular  the  titheable 
^'  matters  arifing,  renewing,  increafing,  and  growing  in  and 
**  upon  the  faid  part  of  the  f^d  farm  and  lands  caUed  Green':^ 
"  Land.'^ 

TniftDLT,  «  Whether  the  faid  E.  Powers  and  all  and  evcrf 
•'  Qther  perfon  or  perfons  whofe  eftate  he  had  in  a  certain 
^  parcel  of  land  called  Barter^s  Land,  containing,  by  efUina« 
•«  tion,  twenty-three  acres  of  land,  parcel  of  a  certain  farm  or 
*'  tenement  and  lands  lately  occupied  by  the  faid  E.  Powers 
**  iituate,  lying,  and  being  within  the  faid  parifh  of  Barsvell, 
^*  containing  in  the  whole,  by  eftimation,  one  hundred  and 
**  fixty. three  acresjj  have  and  hath,  from  time  whereof  the 
•'  memory  of  man  is  not  to  the  contrary,  been  accuftomed  to 
«'  pay,  and  have  and  hath  paid,  in  every  year,  to  the  rcdor  of 
«<  the  faid  reftory  or  parifh  of  Barwell  for  the  time  being, 
^  OX  his  farmeir  or  his  appointeci  by  halJF-yearly  payments,  oh 
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^  the  feaft-days  of  thi  Annunciation  of  the  BUJJid  Virgin  Mary        Asmbt 
**  and  Saint  Michael  the  Archcmgel^  or  at  fuch  time  or  times  after         i^ 
•*  the  faid  feaft-days  as  required  the  fum  of  one  pound,  ten       J***^*** 
<<  (hillings,  for  and  in  refpeA  of  that  part  of  the  fald  farm  and 
*<  lands  called  Barier^s  Land^  in  full  fatisfa£tion  and  difcharge  of 
^  the  tithes  of  all  and  iingular  the  titheable  matters  ariiing^ 
<-  renewingi  increafing,  and  growing  in  and  upon  the  faid  farm 
'<  and  lands  called  Barter's  Land.** 

In  which  faid  firft»  (econd,  and  third  ifliues^  the  executrix  of  • 

the  laid  Power  is  to  be  the  plaintiff  at  law,  and  the  plaintiff  in 
equity  the  defendant. 

Fourthly,  •'  Whether  the  owners  and  proprietors  or  occu«> 
^  piers  of  a  certain  ancient  farm  or  one  entire  eftate  late 
'*  Gifhurnis  Eftate^  containing  four  hundred  and  twenty-five 
*^  acres,  thirty-three  poles,  fituate,  lying,  and  being  in  the  faid 
^  parifh  o£  Barwell^  from  time  whereof  the  memory  of  man  is 
^  not  to  the  contrary,  have  ufed  and  been  accuftomed  to  pay, 
*•  and  have  paid,  in  every  year,  to  the  reftor  of  the  faid  reftory 
^  or  parfon  of  the  parifh-church  of  Barwell  aforefaid,  for  the 
'^  time  beingt  his  farmer  or  appointee  thereof,  by  half-yearly 
*^  payments,  on  the  feaft-days  of  the  Annunciation  of  the  Bleffed 
*'  Virgin  Mary  and  Saint  Michael  the  Archangtl^  or  as  foon  after 
**  as  demanded,  the  fum  of  twenty  pounds,  in  lieu  and  full 
'<  fatisfaftion  of  all  and  iingular  tithes  whatfocver  yearly  arifing, 
«  growing,  renewing,  or  happening  in  and  upon  the  faid  ancient 
*•  farm  or  one  entire  eftate  called  Gijburnes.^* 

The  defendants  W.  Leader^  Richard  Ileech,  and  J.  Toon  arc 
to  be  the  plaintiffs  at  law  in  this  iffue,  and  the  plaintiff  in  equity 
the  defendant* 

FiFTHLT,  "  Whether  the  owners  and  proprietors  or  occu* 
^  piers  of  a  certain  ancient  farm  or  one  entire  eftate,  called 
**  NoePs  EflatCy  containing  three  hundred  and  twenty-nine 
<*  acres,  fourteen  poles,  fituate,  lying,  and  being  within  the  faid 
^^  parifh  of  Barwell^  from  time  whereof  the  memory  of  man  is 
<<  not  to  the  contrary,  have  been  accuftomed  to  pay,  and  have 
«*  paid,  in  every  year,  to  the  reftor  of  the  faid  reftory  or  parifli^ 
^  church  of  Barwell  aforefaid  for  the  time  being,  or  his  farmer 
«<  or  appointee  thereof,  by  half-yearly  payments,  on  the  feaft- 
<«  days  of  the  Annunciation  of  the  Bleffed  Virgin  Mary  and  Saint 
«*  Michael  the  Archangel^  or  as  foon  after  as  demanded,  the  fum 
'<  of  thirteen  pounds,  in  lieu  and  full  fatisfaAion  of  all  tithes 
*<  jearly  growing,  arifing,  renewing,  or  happening  in  and  upon 
<<  the  faid  ancient  farm  or  one  entire  eftate  called  Noeis!* 

In  which  faid  fifth  iffue,  the  defendants  y.  Gamble  2f\d  J.  Toon 
9rc  to  be  pljuntiSsat  law,  and  the  plaintiff  in  equity  defendant. 

0  4  SlXTHLT, 
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Amir  Sixthly,  '« Whether  the  owners*and  proprietors  of  a  eertam 

agmHJi  tg  entire  cflate,  containing,  by  eftimation,  two  hundred  and 
*«  forty-eight  acres,  fituate,  lying,  and  being  within  the  faid 
<'^  parifh  of  Barwelly  and  of  which  faid  entire  eftate  Anthony 
*'  Oneby^  Efq,  heretofore  was,  and  John  jiilwayy  Efq.  now  is, 
"  the  owner,  have  and  hath,  from  time  whereof  the  memory  of 
^  man  is  not  to  the  contrary,  been  accuftomed  to  pay,  and  have 
**  and  hath  paid,  in  every  year,  to  the  reftor  of  the  faid  reftory 
"  or  parifh  of  Barwell  for  the  time  being,  or  his  farmer  or 
^'  appointee,  by  half-yearly  payments,  on  the  feaft-days  of 
**  thi  Annunciation  of  the  Biejfed  Virgin  Mary  and  Saint  Micbad 
**  the  Archangely  or  at  fuch  times  after  the  faid  feaft-days  as 
«<  required,  the  fum  of  eight  pounds,  fix  fliillings,  in  lieu  and 
<<  full  fatisfa£tion  and  difcharge  ot  the  tithe^  of  all  and 
<«  fingularthe  titheable  matters  arifing,  increaiing,  renewing, 
**  and  growing  in  and  upon  the  faid  entire  eftate/* 

The  defendant  J.  Toon  is  to  be  the  plaintiff  at  law,  and  the 
plaintiff  in  equity  the  defendant. 

The  Court  further  ordered  G.  Allen^  E.  Darker,  S,  Smith, 
and  E.  Smithf  to  account  for  the  tithes  which  had  arifen  upon 
the  lands  in  their  refpedlive  occupations,  as  demanded  by  the 
bill ;  and  J,  Toon  to  account  for  the  tithes  which  had  arifen 
upon  the  lands  in  his  occupation  parcel  of  the  faid  entire  eftate 
called  the  Old  Farm ;  the  defendants  G,  Alien,  E,  Darter^  S* 
Smithy  E.  Smithy  and  J,  Toon,  to  pay  the  plaintiff  her  cofts. 

The  fourth  iffue  was  tried  by  afpecial  jury  j  and  a  verdift  was 
found  for  the  defendant  in  the  faid  iffue. 

The  plaintiffs  in  the  faid  firft,  fecond,  third,  fifth,  and  fixth 
iffues,  declined  to  try  the  fame  ;  and  the  caufe  was  fet  down  for 
further  direftions ',  and  on  the  twentieth  of  jRp^rw^ry  1783,  it 
came  on  accordingly  ;  when  upon  reading  the  decree,  report, 
and  pc/lea  ;  and  hearing  counfel } 

The  Court  ord^cd  the  report  to  be  confirmed  j  the  defend- 
ant G.  Allen  and  others  to  pay  the  forty-two  pounds,  eight 
{hillings,  and  fixpcnce  reported  due,  and  alfo  one  hundred  and 
iix  pounds,  ten  ihillings,  and  three  halfpence,  being  the  &id 
defendants-  proportion  of  the  plaintiff'^  cofts  of  this  fuit  to  the 
hearing  of  this  caufe  already  taxed. 

The  Court  further  ordered  the  defendant  A.  Ponoer  tni 
others  to  account  for  the  tithes  which  had  arifen  upon  the 
fevoral  hnds  in  their  refpeftive  occupation,  as  demanded  by  the 
faid  bill;  that  the  defendant  jl^.  Toon  do  alfo  account  for  the  tithes 
of  the  farm  called  Ailway's  Farm,  and  the  feveral  lands  in  his 
occupation,  parcel  of  the  faid  refpeftive  farms,  called  Gi/tum// 
Furv^  and  NoePs  Ejiate^  and  pay  the  fame,  and  alfo  eighty-five 
poui)u5,  four    fliillings,   and  one  penny  halfpenny,  being  the 

X  amount 
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amount  of  tlie  remaining  four  nine  parts  of  the  faid  plaintiff's        Aihiv 
cofts  of  this  fuit  to  the  hearing  already  taxed  as  aforefaid.  againfi 

The  Court  further  ordered  William  Leader  and  others  to 
pay  to  the  plaintiff  her  cofts  at  law  on  the'  trial  of  the  fourth 
i3ue. 

The  Court  alfo  ordered  the  fcveral  defendants  to  pay  to 
.the  plaintiff  fubfequenc  cofts  of  this  fuit }  the  deputy  remem- 
brancer to  ta:;  the  laid  pofts,  and  to  take  the  faid  accounts. 

JSktn'NER,  Chief  Baron. 
Eyre,  Baron. 
Hot  HAM,  Baron. 
P^RRYN,  Baron^ 


^RAVis  againjl  Chaloner,  Thin.  t«rm, 

21.*  do.  3. 
Chejbtriy  2ijl  June  1781. 

TTHE  vicar  of  Eajl  Ham  (a),  in  thb  county  of  Chejler^  claimed  The    vicar  of 

-*     the  tithe  of  hay  in  the  townfliips  of  Great  Sutton  and  Little  ^^P  ^»^*   »n 

Sutton,  in  kind.  a^W,  i,  cmi- 

'  tied  to  tke  tithes 

The  defendants  denied,  that  the  vicar  was  endowed  with  the  **^***y  arjfingin 
tithe  ofhayinthcfaid  townfhips,  or  cither  of  them  ;  and  faid,  Cr^llX^i^'anl 
that  the  faid  townships,  with  the  reftory  impropriate,  were  part  uttU  Sumn  in 
of  the  poffefSons,  and  in  the  hands  of  the  abbot  ofCheJier^  at  the  kind, 
diflblution  of  the  greater  monafteries  in  the  time  of  Henry  the 
FAgkth ;  that  Henry  the  Eighth  was  entitled  to  all  the  tithe  of  hay 
and  grafs  mowed  for  hay  in  the  faid  townfhips  in  right  of  the 
faid  impropriate  ref^ory  \  that  the  faid  townfhips  (exdufive  of 
the  Old  Hall  reputed  to  have  been  an  ancient  religious  houfe 
belonging  to  the  faid  abbey  and  the  Demefne  Lands  thereto 
belonging  in  the  townfliip  of  Little  Sutton^  and  exclufive  of  a 
modern  farm  inclofed  from  the  common  lands  within  the 
manor  of  Little  Sutton,  no  part  of  which  was  occupied  by  the 
defendants)  had,  for  time  immemorial,  conftfted  of  feveral 
ancient  and  diftinA  farms,  of  all  which  the  particular  lands 
thereto  fcverally  belonging  were  ftill  feparately  and  well  known  ; 
that  they  had  during  their  feveral  holdings  taken  all  the  hay  and 
hay  gra(s  arifing  from  the  faid  ancient  farms  to  their  own  ufe, 
without  fctting  out  the  tithe  thereof  to  the  plaintiff;  that  until 
the  plaintiff  fhould  eftablifh  a  right  at  law  to  the  faid  tithe  of 
hay  arifing  from  the  faid  farms,  they  were  not  compellable  to 
fet  forth  the  fame  ;  that  the  faid  ancient  farms,  which  they  fet 
forth^  were,  as  they  believed,  part  of  the  impropriate  reftory  of 

{a)  Sec  Travis  r.  Gill,  vol.  3.  page      513.  ;  [and  Travis  v,  Stanley,    antfl^ 
372 ;  Travis  v.  Mafon,  vol.  3.  page      page  81. 
531. ;  Travis  v»  Oit«n,  vol  3,  page 

Ea/i 
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» 

T«Avn       £afi  Haffif  formerly  called  the  re^ory  of  Sidton  ;  that  no  fatiH 

^tffiii^        fa^ioQ  had  been,  at  any  timet  made  to  any  vicar  of  the  pariih 

for  or  in  refpeft  of  the  tithe  of  hay  or  grafs  mowed  for  hay 

arifing  from  any  of  the  faid  ancient  farms ;  and  that  the  faid 

tithes'belonged  to  the  owners  of  the  faid  ancient  farms. 

The  plaintiffreplied  ;  the  defendants  rejoined  ;  and  vritncBt/s 
were  examined  on  both  fides  ;  and  the  caofe  came  on  to  be 
heard  on  the  twenty-firft  of  May  laft  and  feveral  days  following ; 
when  upon  hearing  counfel  on  both  fides,  the  faid  bill  was  read 
as  to  the  manner  of  the  plaintiff  laying  his  claim  of  tithes  ;  and 
the  following  written  evidence,  after  the  reading  of  it  had  been 
objeAed  to  by  the  defendants  counfel  and  (he  objeAion  over- 
ruled, was  read  ;  the  rental  of  the  abbot  of  Saint  Werburgb^  in 
Chejler^  of  the  tenth  year  of  Henry  the  Sixth  ;  Eajl  Ham  terrier, 
1 6i)6  ;  a  copy,  Eaji  Ham  terrier^  the  twenty-fourth  of  Afay  1 709 ; 
and  reading  the  depofitions  of  feveral  witneffes  for  the  plaintiff ; 
a  copy  of  an  aft  of  parliament  for  veiling  the  eAates  of  C. 
Chohnondeley  in   truflees  for  fale,  pafied  in  the  fixth  year  of 
George  the  Second  5  the  record  of  a  postea  returned  into  the  office 
of  pleas  of  this  court,  in  a  caufe  in   177$^,   Travis^  Clerh^  v. 
Mafin  (a)  ;    and  on  the  dcpofition  of  W.  Mafon^  examined 
for  the  plaintiff,  being  offered,   but   the  reading  refufed  by 
the  Court ;  and  reading  feveral  decrees  of  this  court  in  the  faid 
caufe,  Travis  v.  Whitehead  (3), dated  refpeftivcly  the  eighteeoth 
of  December  1775,  the  firft  of  July  1777,  ^^*^  ^^^  twenty-fifth 
of  November   I779>  the   reading  of  which  was  alio  objeftcd 
to  by  the  defendant's  counfel,  but  the  objection  over*ruled  \ 
and  reading,  for    the  defendants,   feveral  depofitions  ;  and 
the  depofitions  of  J.  Gili  and  S.  Wathcw  were  alfo  offered 
to   be    read,   but  objefted  to  by  the    plaintiff's    counfel    as 
perfons  interefied  in  the  event  of  this  fuit,  and  the  faid  J.  GilFt 
depofition  was  rejefted,  but  the  faid  £•  Wathe%Js  admitted  to  be 
read  ;  and  the  depofitions  of,  feveral  other  witnefiies  on  their 
behalf  were    offered  to   be   read,   and  objefted  to    by   the 
plaintiff's  counfel,    but   W.  Ellis j  T.  Newport^    T.  J^tes,  P. 
Pearfoni  and  J.  Wrighfs  depofitions  were  admitted  by  the  courtj 
and  fV^    Hally  T.   fVhittUy  and  J,  Burrows  were   rejeftcd ; 
and  on  reading  an  order  to  prove  exhibits,  viz.  copy  of  a  grant 
from  THE  ROLLS,  made  in  the  thirty  third  year  of  the  reign  of 
Henry  the  Eighth  to  the  dean  and  chapter  of  Chefler  :  copy  of  a 
licence  to  Sir  R,  Cotton  to  alienate  to  Sir  Hugh  Cholmcndelej, 
dated  the   fourteenth  of  A&;?,   in  the   feventh  year  of  Kfng 
Edward  the   Sixth   ;    conveyance   from  G.  Cotton  to  Sir  H» 
Cholmondeleyt  dated  the  fecond  of  November^  in  the  feventh  year 
of  ^een  Llizabeth  ;  grant,  made  the  fourteenth  day  of  December, 
in  the  twenty-lecond  year  of  the  faid  queen,  to  C.  Cstton  and 
Cholmondeley  \    conveyance,  dated  the  twentieth  of  Sepem$fr^ 

(a)  Sfc  \pl,  3.  pa£c  53T.  (i)  ^cc  ▼©!•  3.  patC5«> 

la. 
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in  the  eighth  year  of  Kiftg  yames  the  Firjl^  from  fL  Mannvaring  fTsiivit 
(a  truftee)  to  R.  Cbolmondelej  ;  mortgage  from  E,  Ciolmondeiey  H^"/^ 
to  DameE.  Cbichley^  dated  the  twenty-ninth  of  September  1694  j  C«ALoif«fc» 
affignment  of  the  faid  mortgage  to  F,  Cholmorideley^  dated  the 
twentieth  of,  November  1705  ;  ailignment  thereof  to  J.  Hunt^ 
dated  the  fourth  of  OHober  1709  \  affignment  of  the  faid  J^ 
Hunt  to  AJbetOHy  dated  the  twenty*third  of  January  17 16; 
mortgage  to  Knight^  dated  the  twenty- firft  and  twenty-fecond  of 
Fehruarj  1 708 ;  indorfement  on  the  faid  indenture,  dated  the  * 
twenty-third  of  May  1 724  ;  releafe,  by  way  of  mortgage,  from 
Knight  and  Cbolmondeley  to  Harvey  and  Tydy^  dated  the  lecond  of 
May  1721  ;  leafe  and  releafe  from  Harvey  and  TyJy  to  C 
Cholmonideleyy  dated  the  fifteenth  and  feventeenth  of  May  1724  ; 
a  table  of  the  tithes  oiEaJl  Ham^  as  received  by  W.  Seddon  and 
Qearge  Beckety  late  vicars  of  the  faid  parifh  ;  the  parliamentary 
furvey  1649,  from  Lambeth  Library,  folios  212}  224>  and  225  i 
and  a  receipt  to  John  Hignetty  Eajler  I77i>  figned  by  the  ' 
'  plaintiff ;  and  upon  reading  an  order  made  in  this  caufe  the 
feventh  of  November  laft,  for  amending  the  faid  bill ;  and  the 
defendants  counfel  offering  to  read  in  evidence  on  their  behalf 
fojieas  on  ifliies  direded  by  this  court  in  a  caufe  wherein  the  faid 
G.  Gravis  was  plaintiff,  and  Sir  W*  Stanley^  Baronet^  defendant^ 
the  fame  was  objefled  to  by  the  plaintiff's  counfeU  but  the  faid 
objeAion  being  over-ruled  by  the  court  the  faXdpofleas  were 
read  j  and  the  depofitions  of  G.  Walker  and  J*  Chritchley  were 
alfo  read  on  the  plaintiff's  behalf,  in  reply  to  the  defendants 
evidence  }  apd  hearing  the  plaintiff's  counfel  in  reply  ; 

The  Court  ordered  the  defendants  to  account  for  the  tithet 
in  kind  of  hay  demanded  by  the  bill,  with  cofts. 


SfCYNNER,  Chief  Baron* 
£yre.  Baron » 
HoTHAM,  Baron. 
F^RRYN|  Barofu 


Full  agahijl  Hutcmins.  Mich.  TmM, 

SA.  do.  J. 

Jievonjhirey  ^th  December  1781, 

^T^HE  plaintiffs,  as  landholders  in  the  parifh  of  Ditti/hamy  in  The  .rvaor  «f 
*     the  county  oi  JDevouy  infiftcd,  that  the  reflor  was  only  enti-  />»"i^i«,m/)*f 

tied  to  one  penny,  called  an  egg  penny,  at  Eajicr,  as  a  mdus  in  T^^hurulc" 
^.       lieu  of  the  tithes  of  all  eggs,  geefe,  ducks,  and  other  fowls  ;  to  ^nUnd. 

one  penny,  in  lieu  of  tithes  in  kind  of  all  herbs,  roots,  and  s^cantc   155. 

garden  liuff,  ufed  and  confumed  in  the  family ;  to  another 

penny,    called  an  hearth  penny,  as   a  modus,  in  lieu  of  tithes 

jn  kind  of  all  wood,  furze,  and  other  fuel,  confumed  in  the 
j^      family  \  and  that  fliortly  after  he  bad  been  inftituted,  he  had 

9gree4  to  accept  two  ihiUings  in  the  pounds  according  to  the 

thw 
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Yvt-t-  then  ftipulatcd  value  of  their  eftatce,  in  lieu  of  all  tithes  in  klad, 
H\rrcHi»Gs  ^  ^^^^  great  as  fmall,  to  commence  from  Michaelmas  1768  ta 
Michaelmas  1 769,  and  fo  continue  from  year  to  year  until  the 
defendant  and  the  plaintiffs  ihould  iliink  proper  to  vacate  the 
fame,  firfl  giving  a  reafonab)e  legal  notice  for  fo  doii^  ;  that 
they  had  refpeAively  paid  the  fame  to  the  twenty-fifth  of 
March  1774;  but  that  between  that  day  and  the  Michaelmas 
following,  he  had  informed  them  that  the  faid  compofition  was 
to  be  at  an  end ;  but  they  iniiiled^  that  fuch  compofition  could 
not  be  vacated  till  Michaelmas  1774 ;  and  that  they  had  tendered 
to  him  their  rentaining  half-year'^  comppiition  to  that  day, 
which  he  had  reliifed  to  accept^ 

The  defendant  denied  the  exiftence  of  the  modufes^  or  that  he 
had  made  any  fuch  agreement ;  but  faid,  that  foon  after  hi$ 
inftitution,  finding  his  predeceflbr  had  for  fome  time  before 
received  the  faid  compofition,  he  did  in  like  manner  receive  the 
fame  half-yearly  to  the  twenty-fifth  of  March  1771  j  that 
afterwards  they  agreed  to  deliver  him  two  buihels  of  wheat 
yearly,  at  Lady  Day,  for  every  fifty  pounds  a-year  fuch  farms 
were  rated  at  over  and  above  the  faid  compofition,  and 
which  he  accepted  accordingly  to  Lady  Day  1774;  and 
that  foon  after  the  fourteenth  day  of  Offoier  1773, 
about  which  time  he  received  the  half-yearly  payment  of 
the  laft-mentioned  compofition,  which  became  due  at  Michaelmas 
^773»  ^^  8*^^  notice  Jn  writing  to  the  plaintiffs,  that  he  fhould 
cxpedl  they  would  fet  out  and  deliver  their  tithes  in  kind 
from  the  twenty-fifth  day  of  March  then  next  following  j 
that  at  the  time  of  delivering  fuch  notice^  he  informed  them, 
that  he  would,  by  way  of  compofition,  receive  four  fiiillings 
an  acre  for  the  tithes  of  all  forts  of  corn  and  grain,  on^  (hilling 
and  fixpence  an  acre  for  the  tithes  of  all  grafs  cut  or  mowed  for 
'  hay,  and  one  fhilling  in  the  pound  according  to  the  fums  their 
relpedtive" eftates  were  rented  at  or  rated  to  the  poor,  in  lieu  of 
,ill  fmall  tithes,  pigs,  geefe,  and  honey  excepted  ;  but  that  the 
plaintiffs  had  rcfufed  to  comply  therewith,  or  to  fet  out  their 
tithes  in  kind. 

The  plaintiffs  replied ;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  behalf  of  the  plaintifli  ;   and  upon  hearing 
,         ccunfel  on  both  fides  ^   apd  upon  reading  the  proofs  taken 
in  the  caufe  ;  and  on  debate  of  the  matter  \ 

The  Coup.t  ordered  the  bill  to  be  difmiffcd  with  cofts. 


DiBBEN 
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DiBBEN  againjl  Fifett.  HitAjYTERM 

Dorfetjbirey    24/A  'January  lySa, 

THE  reftofy  of  Fontmell  Magna^  with  the  chapclrics  of  '^^^  ^^^"^^  ^^ 
Hartgrove  and  Bedcejier  and  Weft  Orchard,  in  the  county  of  ^l^'^^i^l^l 
Dorfety  thereunto  annexed,  claimed  all  tithes,  both  great  and  pjjries  of  kJ/- 
fmall,  in  kind,  yearly  arifing  therein.  ^rc^e,  Btdcefitr^ 

and    Wefi     Or. 

The  defendant  J.  i*V/i//faid,that  he  had  been  occupier  of  an  cbard^  inDorjet^ 
ancient  farm,  called  Fifitfs  Living  and  Orchard  i^ands^  fituate  /*''»  annexed, 
in  the  chapelry  of  Hartgrove,  in  the  faid  parilh  ;  that  he  had  had  '^l"^^'^^  ^^^^J 
thereon  the  feveral  titheable  matters  named  in  the  anfwer  ;  fithcs  *"of  "he 
but  that  he  had  not  had  any  hay,  clover,  wool,  colts,  or  lamias  farmi  called  ^. 
thereon  ;  that  he  occupied  another  eftate  in  the  parifti  of  Eaji  /«"'» ^'««'»g  ^^ 
Orchard f  called  Collinses  Farm,  whereon  he  kept  and  agiC^ed  fheep  ^^^^^^  '* 
from  Michaelmas  to  Lady  Day  yearly  j  that  he  had  occafionally 
removed  the  faid  iheep  from  Harigrove  to  Eqft  Orchard^  and 
back  again,  as  often  as  he  found  it  neceflfary  ;  and  he  denied^ 
that  the  plaintiflf  was  entitled  to  any  tithes  in  kind  for  his  farm 
in  Hartgrove ;  but  infifted,  that  the  modus  hereinafter  mentioned 
was  payable  in  lieu  thereof. 

The  defendant  R.  Jefferys  alfb  fet  up  the  hereinafter  men- 
tioned modus  for  his  farm  called  Hartweil,  fituate  \^ithin  the 
chapelry  of  Weji  Orchard,  in  the  faid  parilh. 

The:  Court  accordingly  ordered  ifliies  to  try  the  modufes  \ 
the  defendants  in  equity  to  be  plaintiffs  in  the  action,  &c 

The  iflues  were  accordingly  tried  by  ajpeclal  jury  ;  and  they 
found, 

As  to  THE  FIRST  ISSUE,  <<  That  there  is  not,  and  hath  not 
<<  been,  from  time  whereof  the  memory  of  man  is  not  to  the 
«  contrary,  an  ancient  or  laudable  cuftom  within  the  parifli  of 
'*  Fotttmell  Magna  and  chapelry  of  Hartgrove^  that  the  owner 
**  or  occupier  of  the  ancient  farm  called  Fifths  Living,  m 
**  Hartgrove  aforefaid,  in  the  faid  pariih  of  Fontmell  Magna,  \n 
«  his,  the  faid  John  FifitCs,  occupation,  hath  paid  immemo- 
«'  rially,  or  ought  to  pay,  to  the  reftor  of  the  faid  pariih  for 
•«  the  time  being,  or  his  lefice,  half-yearly,  by  two  equal  pay- 
«*  ments,  on  WJnt  Monday  and  All  Saints  yearly,  or  fo  foon  after 
*«  as  the  fame  (hould  be  demanded,  the  fum  of  one  pound,  one 
*'  fhiUihg,  as  a  modus,  in  lieu  and  fatisfa^tion  of  all  tithes  and  dues 
*«  whatfoever  arifing  and  renewing  from  arfd  upon  the  faid 
**  ancient  farm  and  lands  in  the  faid  John  Fi/ett's  occupation 
•'  within  the  faid  parifh  and  chapelry  ;  and  that  the  fame  hath 
"  not  been  immemorially  paid,. accepted,  received,  or  taken  by 
*'  the  reftor  of  the  faid  parifli  and  chapelry  for  the  time  being, 
"  or  his  leflee,  in  lieu  of  all  fuch  tithes  dowii  to  the  time  when 
*«  the  faid  Richard  Dibben  became  rcftor  of  the  faid  parifli,  as 

«  he. 


^, 
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PivBtw       «<  he»  the  faid  Riibard  Dibben^  hath  in  pleading  in  that  behatf 
^-«j*       ««  allcdffcd.'' 

TxrKTT. 

As  to  THE  OTHER  ISSUE,  ^*  That  there  is  not,  and  hath  not 
^  been,  from  time  whereof  the  memory  of  man  is  not  to  the 
«<  contrary,  an  ancient  and  laudable  cuftom  within  the  chapdry 
<<  oifVefi  Orchard  znA  parilh.of  FontrmU  Magna  zforcizid^  that 
<<  the  owner  or  occupier  of  the  ancient  farm  called  Hartwdis^ 
<<  late  in  the  faid  Richard  J^^^  occupation,  and  then  in 
*<  the  occupation  of  J^bn  Jefferys^  hath  immemoriaily  paid,  or 
<<  ought  to  pay,  to  the  re£tor  of  the  faid  parifh  for  the  time 
<»  bemg,  or  his  leflee,  half-yearly,  by  two  equal  payments,  at 
*«  Michaelmas  and  Lady  Day  yearly,  or  fo  foon  after  as  the 
<*  fame  (hould  be  demanded,  the  fum  of  one  pound,  thhteen 
*'  {hillings,  and  fourpence,  as  a  modus^  in  lieu  of  all  tithes 
«•  and  dues  whatfqever  yearly  arising  and  renewing  from 
^^  and  upon  the  faid  ancient  farm  and  lands  in  the  faid  Jshn 
«(  Jefferys  occupation  Within  the  lail-mentioned  chapelry  and 
«f  parilh  aforefaid  ;  and  that  the  fame  hath  not  been  immeino 
«*  rially  paid  to  and  received  or  taken  by  the  rector  of  the  faid 
«  parifh  and  chapelry  for  the  time  being,  or  his  leflee,  in  lieu  of 
*'  all  tithes  on  the  faid  John  ^eferyi^s  faid  farm  and  lands  down 
«^  to  the  time  when  the  faid  Kiehard  Dlbhen  became  refior  of  the 
<<  faid  parifh,  as  he,  the  faid  Richard^  6ath  in  pleading  in  that 
««  behalf  alledged." 

Upon  reading  the  decree  znd  pofica  *,  and  hearing  counfel; 
and  on  debate  of  the  matter ; 

The  Court,  on  the  fifth  of  February  1784,  ordered  the 
deputy  to  take  an  account  of  what  was  due  from  John  Fifett  and 
Mary  Jefferyiy  as  adminiftrator  of  lief  late  hufband,  for  all  and 
lingular  the  titheable  matters  and  things  as  demanded  by  the 
bill ;  and  that  the  faid  defendants  do  forthwith  pay  to  the 
plaintiff  his  cofts  both  at  law  and  in  this  court :  the  confi- 
deration  of  fubfequent  cofts  to  be  Ireferved  till  after  the 
report. 


BitAHTTMM  BoutTER  a^alnji  Griffiths. 

S2.  Gto.  3. 

Worcejterjhire^  'jih  February  lySZt 

Thfrtcirof  Fc-  'T^HE  plaintiffs,  as  owners  and  occupiers  of  lands  and  tene- 

hrgtw^  'iuiror*  X    mcnts  in  the  pariih  of  Eckington^  in  the  county  of  Wor* 

r^e&  toTi  ^Sf '''»  ^^^^  *^'^  ^*"»  ft^Wng,  that  in  lieu  of  the  tithes  in  kind  of 

a  milch  cow,  in  ^^^  there  had  been  paid  to  the  vicar,  at  Eafter  yearly,  or  as 

lieu  of  the  tithes  foon  after  as  demanded,  the  fum  of  twopence  for  every  milch 

of  milk,  and  to  ^q^^  depafl«red  and  milked  in  the  faid  parifh  5  and  in  lieu  of 

of 'thc^t^^<rf  ^^*  ^'^^^^  *"  ^'°^  ^^  ^^^^^»  ^^  ^^^^  yearly,  or  as  foon  after  as 
coitt  foaled  by  demandcd|  the  fum  of  fourpence  for  every  colt  foaled  by  inaxes 

mares  in  the  pa<  kept 
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kqpt  in  the  parifh  ;  that  the  vicar  had   combined  with  the      Bovitik 
impropriator  and  patron  to  dcftroy  the  faid  modufes  ;  that  the         H'^^P 
vicar  had  inftituted  fuits  againft  them  in  the  ecclefiaftical  court    GiirriTMt. 
of  the  Bifbop  of  Worcefter  to  recover  tithes  in  kind  of  milk  and 
colts,  and  had  prevailed  upon  feveral  of  the  inhabitants  thereof 
to  fubmit  to  his  demands  ;  and  therefore  they  prayed,  &c* 

The  defendant  Griffiths  denied  the  modufes  ;  and  infifted,  that 
all  vicarial  tithes  were  due  to  him  in  kind. 

The  dean  and  chapter  of  Saint  Peter ^  in  Weftminjier^  faid, 
that  they  were  the  impropriate  reftors  of  the  parifh,  and  patrons 
of  the  vicarage  ;  that  the  other  defendant  was  the  vicar  thereof; 
that  they  knew  not  whether  there  were  any  fuch  modufes  exifting  ; 
but  that  they  had  been  informed^  that  no  fuch  modufes  Aid  exift  ; 
that  they  were  truftees  for  the  church  of  Wefiminfler  \  and  hoped 
the  Court  would  take  care  of  and  protedt  the  rights  and  intereft  . 
of  the  church. 

The  defendant  Grtffitb^  declined  to  try  at  law  the  validity  of 
the  modufes. 

The  Court  therefore  ordered  the  faid  feveral  modufes  to  be 
for  ever  eftabliihed  asainft  the  faid  G*  Griffiths^  the  prefeat 
vicar,  and  his  fucceilors  \  and  alfo  as  againft  the  dean  and 
chapter  of  the  collegiate  church  of  Saint  Peier^  Wejimhifia^ 
the  impropriate  rectors  of  tlie  faid  parifli,  and  the  now  patrons 
of  the  faid  vicarage  ;  and  alfo,  againft  all  future  patrons  thereof, 
and  every  of  them ;  that  the  injunAion  already  granted  until 
the  hearing  of  this  caufe  for  reftraining  the  faid  defendant  G* 
Griffiths  from  proceeding  in  the  ecclefiaftical  court  oiibe  Bijbop  of 
Worcefter^  for  recovery  of  tithes  in  kind  of  the  titheable  matters 
covered  by  the  faid  modufes  be  made  perpetual ;  that  the  plaintiff 
do  pay  to  the  dean  and  chapter  their  cofts ;  bat  as  between 
the  plaintiffs  and  G,  Griffiths^  that  there  be  no  cofts  paid  on 
either  fide. 

J.Sktnner. 

Ja.  Eyre. 

B.HOTHAM. 


Syndercombe  agalnfi  How.  HiLARTTctM 

Dorfetfhirey  iith  February  1 782. 

'TPHE  plaintiff,  as  leffce  of  the  reftor  of  Symond/bury^  in  the  The  ttSi^e  oC 
^  county  of  Dorfety  claimed  all  manner  of  tithes,  oblations,  Symondfiury^  m 
obventions,and  profits  arifing  on  Lower  Vearfe^  otherwife  Lower  J>^fitpTt;\%QSk* 
Verfl  Farmf  with  divers  clofes,  pieces,  and  parcels  of  arable,  j^milch*«w' 
meadow,  and  pafture  land,  in  the  occupation  of  the  defendant  and  6d.  a  milcii 
from  the  twenty-fifth  of  March  178 1.  heifer,  b  lien  of 

the  tithes  of  rhr 
IDilk  ind  calf  •«  o^  fach  cow  and  heifer. 

The 
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Syndz&combs 

•      agaifiji 
Kv>w. 


The  defendant  admitted,  that  the  plaintiff  was  leilee,  and 
entitled  to  all  tithes  and  profits  arifing  in  the  parifli,  except 
to  the  tithe  of  milk  and  calves  ;  and  fet  up  a  tnodus  of  eight- 
pence  a  milch  cow,  in  lieu  of  tithes  of  milk  and  calves  of  every 
fuch  cow  ;  and  fixpence  for  every  milch  heifer,  in  lieu  of  the 
tithes  of  milk  and  calves  for  every  fuch  heifer  \  and  infifted  ott 
the  faid  feveral  modufes  in  bar  to  the  demand  of  fuch  tithes. 

The  Court  directed  the  following  iflues  to  try, 

First,  "  Whether,  for  time  whereof  the  memory  of  man  is 
*<  not  to  the  contrary,  there  hath  been  an  ancient  cuflom 
'<  within  the  faid  parifh  of  Symond/hury^  atid  the  titheable 
*'  places  thereof,  for  the  occupiers  of  all  lands  within  the  faid 
<*  parifh  to  pay  to  the  reftor  thereof,  his  farmer,  lefTee,  or 
*'  proflor  for  the  time  being,  yearly  and  every  year,  a  modus  ot 
'*  cuftomary  payment  of  cightpcnce  for  the  tithes  of  the  milk 
<<  and  calves  of  each  milch  cow  fed  or  depailured  within  the 
**  faid  parifh  and  the  titheable  places  thereof,  in  lieu  and 
*<  fatisfaflion  of  the  tithes  of  the  milk  and  calves  of  fuch 
«  cow.*' 

Secondly,  '*  Whether,  for  time  whereof  the  memory  of 
'<  man  is  not  to  the  contrary,  there  hath  been  an  ancient  cudom 
*«  within  the  faid  parilh  of  Syinond/bury,  and  the  titheable  places 
"  thereof,  for  the  occupiers  of  all  lands  within  the  faid  parifhj 
"  to  pay  to  the  reftor  thereof,  his  farmer,  leflce,  or  proftor  for 
"  the  time  being,  yearly  and  every  year,  a  modus  or  cuflomary 
*'  payment  of  fixpence  for  the  tithe  of  the  milk  and  calves  of 
«  each  heifer  fed  or  depaftured  within  the  faid  p^ifh  and  the 
<<  titheable  places  thereof,  in  lieu  and  fatisfaftion  of  the  tithes 
"  of  the  milk  and  calves  of  fuch  heifet." 

The  faid  trial  was  had,  and  a  verdi£l  given  therein  for  the 
defendant. 

The  Court,  upon  reading  the  pojleay  ordered  the  bill  to  be 
difmiiTed  without  coils. 

J.  Srtnner* 
J  A.  Etre. 

B.  HOTHAM. 

R.  Perryn. 


BastbrTirm 
22.  Geo.  3* 


Cooper  againjl  Kellawav. 

Dorfetjbiriy  Zth  Jpril  1782. 


The  vicar  of  'TPHE  vicar  of  Tatminjltr^  in  the  peculiar  jurifdiAion  of  the 
r«/wf»;?rr,  with  '■•  dean  of  5ar2/i9f,  with  the  chapelries  ol  Leigh  and  ChetmUy 
the  chaptlriw  of  }„  the  county  of  Dorjet^  thereto  belonging,  claimed  all 
t^f* 'm^ Dorktl  ^"^^^  tithes  and  vicarial  dues  yearly  arifing  therein  5  and  ftatccl, 

fiirtt  annexed,  it  only  entidcd  to  2d.  a  cow  and  ifd.  a  heifer,  in  lieu  of  the  tithes  of  milk  aod  aires 
of  fach  cow  and  heifer* 

diat 
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th^  the  defendant  -Kelloway  wns  in  the  occupation  of  CarfweU  ^^"5 
JFarm^  in  the  faid  parilh,  from  which  he  had  cut,  plucked,  taken,  j.  llaw^y 
aad  gathered,  from  the  thirteenth  of  February  1778,  corn, 
grain,  hay,  furze,  wood,  underwood,  and  divers  other  tithe- 
able  matters  and  things  ;  that  the  defendants  Stone  and  Ellford 
were  in  poflefiion  of  divers  farms  and  lands  within  the  chapelries 
of  Leigh  and  ChetmUy  from  all  which  they  had,  from  the  fame 
time,  colledled  and  gathered  clover  and  other  grafs  feeds,  and 
had  bred,  weaned,  and  kept  divers  young  cattle,  which, 
before  they  became  profitable,  had  been,  for  a  long  time, 
nfed  for  the  plough  or  pail  \  that  they  had  fed,  agifted,  and 
depaftured  barren  and  unprofitable  cattle,  and  had  kept  di- 
vers milch  cows,  from  which  they  had  calves  and  milk  ;  that 
they  alfo  had  many  mares,  {heep,  and  fows,  which  produced 
foals,  Itmbs,  wool,  and  pigs ;  that  they  had  cut  and  gathered 
hemp  and  flax  ;  that  they  alfo  had  kept  gecfe,  hens,  ducks, 
and  other  poultry,  from  which  they  had  eggs  ;  that  they  had 
plucked  and  gathered  apples,  fruits,  garden  fluff,  and 
divers  other  fmall  titheable  matters  and  things,  for  which 
they  had  refufed  to  make  him  any  compcnfation.  The  bill 
therefore  prayed  an  account  and  payment. 

The  defendants  admitted,  that  Kel/away  was  occupier  of 
CarfweU  Fartn^  and  alfo  of  Winierhage  Farm^  part  whereof  lay 
in  the  parifh  of  Stociwood  and  part  in  TatminjUr\  that  Stone 
occupied  IVitbyhoGh  Fartriy  in  the  chapelry  of  Leigh  \  that 
Elford  occupied  Chuhb^s  Farm^  part  whereof  lay  in  the  pa- 
riih  of  Stockwoody  and  the  other  part  in  the  chapelry  of 
CbetsioUf  and  alfo  feveral  other  edates  in  the  faid  parifh  ; 
that  they  reipe^lively,  fincethc  thirteenth  of  February  1 761,  had 
kept  thereon  the  feveral  titheable  matters  in  the  bill  mcntionec^  ; 
but  they  infilled,  that  there  had  been  immemorially  payable 
by  each  and  every  occupier  of  lands  within  the  parifh  of  Tat^ 
minjler  and  the  chapelries  oi Leigh  and  Chetmle  having  cows  a^d 
heifers,  or  either  of  them,  the  feveral  tnoditfes  follpwing,  to  wit, 
the  yearly  fum  of  twopehce  for  each  cow,  and  the  yearly  fum  of 
three  halfpence  for  each  heifer  kept,  depaftured,  and  milked 
within  the  faid  parifh  and  chapelries,  in  lieu  and  fatisfa^ion  o£aU 
thetithcs  of  calves  and  milk  of  fuch  cows  and  heifers  refpe£tively  \ 
and  that  the  faid  fums  were  payable  on  Candlemas  Day  in  each 
year,  computing  by  the  old  ftile,  cr  as  foon  after  as  demanded. 
They  further  infifted,  that  the  occupiers  of  lands  in  the 
parifh  and  chapelries  had,  for  a  great  length  of  time,  been 
accuftomed  to  pay  to  the  vicar  certain  yearly  cQmpofitioni  in  lieu 
of  their  fmall  tithes,  except  the  tithes  of  calves  and  i^ilii^,  as 
follows,  to  wit,  the  yearly  fum  of  one  penny  for  lavcry  four 
pounds  for  the  yearly  value  of  their  eiiates  and  lan.d«  with- 
in the  parifh ;  one  penny  for  every  three  po.unds  wiiljia 
the  chapelry  of  Leigh  \   and  one  penny  for  every  five  pounds 
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agl^  Within  the  chapelry  of  ChetnoU  r  that  the  faid  yearly  valocf 
KcLLAWATtt  were  eftlmated  according  to  the  yearly  fums  at  which  fiich 
eftates  and  lands  were  rated  to  the  poor  within  the  faid  parifli 
and  chapelries  refpe^ively,  and  which  compofitions,  had  been 
paid  for  feveral  years  pafi:  for  the  vicarial  or  fmall  tithc»,  except 
as  aforefaid,  of  calves  and  milk ;  and  that  the  payment  of  the  faid 
modti/es  had  ever  (ince  continued,  except  as  to  Carftvell  Farm 
and  the  tithes  of  apples,  which  had  been  paid  or  compounded 
for  feparately* 

The  defendant  Kdlaway  h\A^  ih^t  for  a  great  length  of  time 
a  compofition  or  fum  of  five  pounds  per  annum^  at  Cw/- 
dlemas  Day  old  Jiile  in  each  year,  had  been  paid  by  the 
occupier  of  Carfwell  Farm  to  the  vicar  of  the  faid  parifli  for 
the  time  being,  for  and  in  lieu  and  full  fatisfaAion  of  all  the 
great  and  fmall  tithes  arifmg  upon  the  faid  farm,  including  ^he 
faid  modus  of  twopence  and  three  halfpence  for  eows  and 
heifers ;  and  that  the  fame  had  been  regularly  paid  by  him 
up  to  Candlemas  Day  1 7 78,  old  Aile.  ^ 

All  the  defendants  faid,  that  they  had  paid  the  feveral  com- 
pofitions  payable  by  them  purfuant  to  the  faid  agreement  up  to 
the  (ame  time,  as  a]ro  all  their  tithes  of  applet  ;  and  that 
the  vicar  having  accepted  the  faid  ampofttmis  ought  flill  to  ac- 
cept the  fame^  and  that  therefore  he  was  not  entitled  to  any 
account* 

The  Court  ordered  the  deputy  to  take  an  account  of  what 
was  due  for  the  fmall  tithes,  except  the  tithes  of  milk  demanded 
.  by  the  billj  which  had  arifen  fince  the  thirteenth  day  oiFAruarj 
1778. 

The  Court  further  ordered  an  ifllie  totry,  *^  Whethek, 
«'  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
<«  there  hath  been,  and  now  is,  accuftomed  to  be  paid  and 
(«  payable,  at  Lammas  Day  yearly  old  ftile,  or  fo  foon  after  as 
<*  demanded,  by  all  the  occupiers  of  lands  within  the  parift  of 
<*  fatminfter  and  chapelries  of  Leigh  and  Chetmlt^  keeping  and 
"  depafturing  cows  and  heifers,  or  either  i>f  them,  wi:hin  the 
«  faid  parifli  and  chapelries,  yielding  milk,  to  the  vicar  of  the 
**  faid  parifli  for  the  time  being,  or  his  leflce  or  farmer,  the 
«  feveral  cuftomary  payments  or  fums  of  money  following,  to 
**  WIT,  the  yearly  liim  of  twopence  for  each  cow,  and  the  yearly 
«  fum  of  three  halfpence  for.  each  heifer  by  them  feverally  kept 
«<  and  depaflured  within  the  faid  parifli  and  chapelries,  for  an^l 
^  in  lieu  and  full  fiitisfa£lion  of  ail  tithes  in  kind  of  miikariiiog 
r  **  from  liich  cows  and  heifers  lefpe^ively."  The  defcndaots 
in  equity  to  be  the  plaintiifs  at  law  \  the  iudge  to  indorfethc 
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pofita  as  to  any  fpecial  matter  that  may  jQ-ifc  on  the  trial ;  and        Coopia 
the  confidcrjtion  of  cofl«  «s  to  the  iffiie  and  the  account,  and    „  ''•""^ 
aU  further  direftions,  to  be  rcfef vcd  until  after  fuch  trial.  k.«ii.awat. 

The  vicar  refufed  to  try  the  iflue  ;  and  agreed,  that  the 
fame  (hould  be  taken  asconfeffid  by  him  in  like  manner  as  if  the 
fame  had  been  tried  and  a  verdid  found  thereon  for  the  de- 
fendants in  equity. 

The  Court,  on  the  Cxteenth  of  May  1782,  accordingly 
ordered  the  faid  iflue  to  be  taken  as  <otifejcd^  and  the  faid  mo^ 
Jufes  to  be  cftablifhcd  (a). 


M  On  the  fifth  of  Deceinber  1689, 
Michaelmas  Term,  i.  WVl,  t^  Mary^ 
the  caufe  of  ATutCemt  amd  Others  v. 
Tf^lite  came  before  the  court  of  exche- 
^aer.  The  plaxntifft  were  landholden 
in  the  psriih  of  Taimiafler  and  in  the 
chapelries  of  Leigb  and  ChetnoU.  'Hie 
defendant  was  the  vicar  of  the  (aid  pa- 
ri fh,  with  the  faid  chapelries  annexed. 
The  objc<a  of  the  bill  was,  to  fettle  the 
<u(li.Ris  ai^d  modes  of  paylnjr  tithes 
and  other  due«to  the  vicar.  The  vicar 
appeared  and  anfwcred  the  bill;  and 
tricne0cs  were  examined  on  both  £do6^ 


and  It  appeared  npon  the  depofitionsy 
that  the  manner  of  paying  the  faid  tithe» 
was  a*  ftated  in  the  bill  ;  and  upon 
readin^^  an  ancient  terrier  ftated  in  the 
anfwer,  the  plaintiffs  offered  to  try  the 
iUid  modes  of  tithing  in  an  adHon  at 
law ;  but  the  vicar  declined  it,  and 
propofed,  that  it  might  be  referred  tm 
forae  neighbouring  gentlemen  to  fettle 
the  matter  between  them.  To  which 
propofal  the  plaintiffs  affented  ;  and  it 
was,  by  an  order  of  court,  referred 
scQordingiy. 


Blakiston  Agaif^  Kirsteman. 
EJftK^  'Tpth  April  17S2. 


£AtriiTxiM 

22.  GXO.  3. 


•TTHE  vicar  of  Cnnmodonl  in  the  county  of  Effex^  claimed  all  The    vicar    of 
'  -*     the  tithes  payable  in  the  faid  parifh,  except  only  the  tithes  Canewdont     in 
of  corn,  and  particularly  die  tithes  of  cole  fied,  which  had  arifen  ^^»»«en«i«W 
pn  two  clofes  of  hnd  called  Bridge  FiM  znd  tJ^Twefity  AcreSy  ^^^ 
part  of  Noifit*s  Farm^  m.  the  occupation  of  the  defendant  in  the 
year  1780, 

The  defendant  admitted  that  the  plaintiff  was  vicar,  and  in-  Anoticegivmin 
titled  to  all  tithes  of  cole  feed,  and  all  other  tithes,  except  the  «*«  ^^^^^  ^*- 
tithes  of  com;  fave  as  far  as  he  was  bound  by  an  agreement  portion  tp4ang 
for  a  compoiition,  and  fuch  other  agreements  as  he  had  entered  at  Micbaeimai  in 
into  for  taking  compofitions  in  lieu  of  tithes.     He  admitted,  the     prec.Hog 
that  for  fever^l  years  paft  he  had  been  occupier  of  the  faid  clofes  ;  y^*» "  «*^' 
that  in  1779  he  hnd  fowed  them  with  Wtr  leedi  that  before 
Micbaelmai  in  the  following  year  he  had  reaped  and  gathered  the 
fame  ;  that  he  hud  for  feveral  years  before  1 780  paid  the  plaintiff 
by  agreement  one  fhillins  and  iixpence  in  the  pound  of  the  yearly 
value  of  his  farm,  from  Aiichaelmas  to  Michaeimas^  by  equal  half. 
yearly  payments,  as<i  compofition  in  lieu  of  all  vicarial  tithes  what* 
foever  \  that  hejthe  plaintiff,  had  not,  before  the  year  1 780,  given 
liim  any  notice  to  determine  his  faid  compofition  :  and  there- 
ibre  he  infifted  that  the  fame  continued  good  for  the  year  from 
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BLAKriTow  Michaelmas  1 779  to  Michaelmas  1780,  and  he  denied  that  it  ha4 
agavf  jjggjj  ufuai  for  ^]^g  occupiers  to  pay  the  vicars  the  tithes  of  cole 
^^^'  feed,  over  and  above  the  faid  compofition,  but  that  it  was  in  fa- 
tisfa^ion  of  all  vicarial  tithes,  as  well  of  cole  feed  asof  other  tithe - 
able  matters.  He  further  faid,  that  about  Michaelmas  1780,  he 
received  a  notice  in  writing  from  the  plaintiff's  agent,  that  he 
fhould  from  Lady  day  then  next  take  the  tithes  in  kind  \  and  he 
admitted  that  be  had  not  paid  any  attention  to  faid  notice,  having 
always  paid  the  faid  compofition  from  Michaelmas  to  Michaelmas^ 
and  the  faid  notice  requiring  it  to  be  determined  at  Lodj  -Day. 
He  further  faid,  that  neither  the  plaintiff,  or  any  perion  for 
}iim,  had,  at  any  time  before  Michaelmas  Day  1779)  given  him 
any  notice  whatfoeyer  to  determine  the  faid  comppfitiquj  or  that 
he  would  receive  the  tithes  in  kind  of  cole  feed  raifed 
by  him  in  1780;  and  that  he  h^d  not  received  any  notice,  ex- 
ccptasaforefaid. 

The  Court  ordered  the  depiity  remembcanceE  to  take  an 
account  of  what  was  due  to  the  plaintiff  for  the  tithes  de- 
manded by  the  bill. 

JSkynner,  Chief  Barm. 
£rB.E,  Baron. 
HoTHAM,  Baron.  ^ 
Perryn,  Baron. 


TtiK.  Teiw,  Willis  agahift  Fowler. 

,  zz.  Geo.  3, 

BMckinghamJhire^  '^djune  1782. 

The  occupleri  ^HE  rcftor  pf  BUtcheley^  in  the  county  of  5«fi/,  claimed  th^ 
of  the  Elfven  A  tithcs  of  hay,  and  all  other  tithes,  both  great  and  fmall, 
^^St  ''aw!  ^"^^"S  ]^  ^^^  Pa"^  ;  and  ftated,  that  there  was  a  hamlet  within 
Cbcfei,  of  rl«.  ^^^  parilh  called  Water  Eaton.  ;  that  the  defendants,  in  the  year 
wr'i  cicji,  and  1780,  had  feverally  occupied  certain  farms  adjoining  thereto; 
MUhrs    Mea.  and    that  they  had  had   in   that   year   a    quantity  of  grafs, 

Ir'a  vmd  und  ^^^^^^  ^^^^^  ^^^  mowecj,  made  into'  hay,  and  carried  aivay, 
to  thc'rtftor  of  ^^'thout  fetting  out  the  tithes  thereoF.  The  bill  therefore  prayed 
SUttbtUy,      in  an  account  of  and  fatisfaftion  for  the  fame. 

Sk  ciingtamjbirey 
in    heu    of    all 


t^he  hay  Trifing  '^^^  defendants  adtnitted,  that  there  was  i^ithin  the  parifh  a 
in  ihch.mlciof  ^2^^ct  called  IFater  Eaton;  and  faid,  that  anciently  there  was 
ly^ter  Kuten,  M  a  highway  leading  from  Zc?/;//?^  north>vards,  which  entered  a 
the  faid  pr.fli.  piece  pf  wade  land  belong  ng  to  the  faid  hamlet,  into  and 
Sfeoihercaufcs,  through  certain  pafture  gn  un  is,  called  Saffron  Gardens,  the 
\T\^2 '''''''  ^'^^^'^^*  ^"^  ^^^  BuJhyChfe,  Le'.ongingto  the  hamlet  of  ^^^7 
andxrin/rtrroi  ^^^^^fi^^*  ^"  ^^^  ^^^^   f^rifh  o[  B  letcheUyy  towards  or  on  the 
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ycftem  fide  of  the  faid  hamlet  of  JTaier  Eaton  ;  that  JTater      ^^^""^^ 
Jiaion  lay  principally  on  the  caftcrn   fide  of  the  road,  though       fovv&iA* 
there  wzs  not    any   fuch   road  then,    the    prefcnt    highway 
running  through  the  hamlet  of  Fenny  Stratford^  between  the  pa- 
riflics  of  JBletcheley  and  Simp/on.     They  alfo  admitted,  that  they 
occupied,  in  1780,  certain  farms  in  Water  Eaton  ;  and,  fetting 
fourth  the  quantities  and  values  thereof,  and  of  the  grafs  which 
they  had  mowed  into  hay,  infifted,  that  all  the  farms  occupied 
by  them  lay  in  that  part  of  the  hamlet  of  Water  Eaton  which  was 
oh  the  eaftern   fide   of  the .  faid   ancient  road  leading  from 
London  northwards }  that  there  were  divers  other  farms  and 
lands  lying  in  that  part  of  the  faid  hamlet  \  and  that  there 
was  payable  yearly,  at  the  feaji  of  Saint  Thomas  in  each  year 
(computing  by  the  old  ftile),  or  fo  foon  after  ns  demanded, 
to  the  reftor  of  the  faid  reftory  and  parifli-church  of  EUtcheley 
for  the  time  being,  by  all  and  every  the  occupiers  of  lands 
lying  and  being  within  that  part  of  the  faid  hamlet  of  IVater 
Eat9n  which  lay  on  the  eaftern  fide  of  the  faid  ancient  road 
from  London  northwards   (except  the  occupiers  of  the  lands 
following  in  refpeft  of  fuch  lands,  viz,  a  place  called  Eleven 
Lands^    containii^g    five   acres    of   arable,    formerly    Co/by^Sy 
belonging    to   a   farm   in  the  faid  parifh  of  Bletcbsley  which 
had  been  lately  purchafcd  by  B.   JfiJ/is,  dcceafcd,  and  had 
been  by  him  given  to  or  for  the  ufe  of  the  chapel  of  Saint 
Martin  in  Fenny  Stratford ;  a  piece  of  land  called  Mejfmai^s^ 
containing  twenty  perches,  or  thereabouts  ;  a  clofe  of  inclofed 
meadow,  containing  two  acres,  formerly  called  Eleanor^s  Wells  % 
a  piece  of  meadow  land  called  Miller's  Meadoiv^  containing  feven 
acres  ^  and  a  piece  of  arable  land  called  Tenter's  Clofe^  containing 
fixteen  acres),  a  certain  Ancient  modus  or  cuftomary  payment  of 
fburpence  a  yard  land,  each  yard  land  containing,  by  computa** 
tion,  thirty  acres  of  land,  and  fo  in  proportion  for  a  greater  or  ^ 

lefs  quantity  than  a  yard   land  \  the  yard  land   being    com^ 
puted  upon  and  comprifing  all  the  lands,  as  well  arable  and 
pafture  and  homefleads  as  meadow  lands  lying  on   the  faid 
eaftern  fide  of  the  faid  hamlet  of  Wattr  Eaton^  in  the  occupation 
of  the  faid  occupiers  refpcftivcly  (except  as  before  excepted), 
and  fo  in  proportion  for  a  greater  or  Icfs  quantity  than  a  yard 
land,  for  and  in   lieu  and  full   fatisfa^ion  and   difcharge   of 
all  the  tithes  in  kind  of  hay  yearly  aridng,  growing,  renewing, 
and  increafing,  and  had  and  taken  by  the  feveral  and  refpeftive 
occnpiers  of  the  faid  farms  and  lands  on  the  faid  eaflcm  fide  of 
the  faid  hamlet  qf  Water  Eaton,  upon  and  from  their  feveral  and 
refpeAive  lands,  or  any  parrs  or  part  thereof  (except  as  to  the 
•lands  herein-before  excepted)  ;  ai^d  that  fuch  modus  had  been 
paid  to  the  plaintiS^  from  his  induf^ion  into  the  faid  rectory  to 
Saint  Thomai's  Day  1777  inclufivcly  ;  that  they  had  always  been 
williugj  and  (hould  have  continued  to  pay  turn  (he  faid  modus  i 
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Witi.it       but  that  he,  oti  the  twenty-fifth  of  March  1778,  gave  then* 

oiainfi        notice  fcverally,  that  he  fhould  demand  the  tithes  of  hay  hi  kind 

Fowl  11.      ^f  ^ij  ^^^^^  ^^^^^  lyj^g  j^  ^j^^  f^y   \izm\tt  of  fFmitr  JEoton  / 

and  that  iince  fuch  notice,  he  had  reftrfed  to  accept  of  the  fi^id 
modus. 

The  plauitiff  replied  ;  and  witneiFes  were  exanimed  on  the 
part  of  the  defendants  only  ;  and  upon  hearing  coonfet  ; 

The  Court,  by  eonfent,  ordered  the  Joint  anfvsir  of  the 
defendants  to  be  immediately  amended  without  oath,  1^  adding 
the  foriowmg  words  :  <*  And  fo  in  proportioa  for  3  greater  or 
«*  Icfs  quantity  than  a  yard  land.*^ 

An  ifTue  was  directed  to  try  the  moAits  as  laid  in  the  £ud 
amended  anfwer  \  the  defendants  to  be  the  phtintiBs  at  law  ; 
to  be  tried  by  a  fpecial  jury ;  the  jndge  to  indorfe  any  fpccial 
matters  9  and  further  dired^ons  to  bt  reierved,  &c. 

The  iifue  was  tried  ;  and  the  yiury  fovnd,  ^  Thai:  there  had 
*^  not  been  the  faid  modus  payable  as  before  ftatcd  ;  but  that, 
'*  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
*^  there  hath  been,  and  now  is,  payable  yearly,  at  the  feaji  of 
''  Saint  Thomas  in  eadi  year,  compnting  by  the  o^d  ftile,  or  lo 
•'  foon  afterwards  as  demanded,  to  the  rcAor  of  the  faid  Tt&orj 
•*  and  pariih-chcrch  of  BietcheUy  for  the  time  being,  by  all  and 
«<  every  the  occupiers  of  the  land»  following  in  reipe£t  of  fuch 
«  lands,  TO  wit,  a  place  called  Eleven  Aeres^  containing  five 
'<  acres  of  arable,  formerly  Co^Sj  belonging  to  a  farm  in  the 
«  fa«d  parifh  of  Bletcheley^  which  had  been  thai  lately  parcfaafed 
^  by  Brown  Willis^  Efquire^  deceafed,  and  had  been  by  hixo 
<<  given  to  or  for  the  ufe  of  the  chapel  of  Saint  Martin  in  Fenny 
^  Stratford  \  a  piece  of  land  called  Mofsmatis^  containing  twenty- 
<'  four  perches,  or  thereabonts  ;  a  piece  of  meadow  land  called 
**  Milieu^  s  Meadow^  containing  feiren  acres  ;  and  a  piece  of  arable 
«  land  called  Tentet^s  Clo/e^  containing  fixteen  acres  ;  a  certain 
<<  ancient  modus  or  cuftomary  payment  of  fonrpence  for  every 
•<  yard  land  by  them  refpe£lively  occupied/cach  yard  land  con- 
**  fifting  of  thirty  acres,  and  fo  in  proportion  for  any  lefler 
**  quantity  than  a  yard  land  within  the  faid  hamlet  of  Water 
^  Eaton  J  fnr  and  in  lieu  and  full  fatisfaflion  of  all  tithes  of  hay 
<<  arifing,  renewing,  and  increafing,  upon  all  and  every  the 
M  meadows,  meadow  lands,  and  homefteads^  within  the  iaid 
<^  hamlet  of  Water  Eaton  and  the  asM:ient  baulks  and  pieces  of' 
<<  meadow    lands  fituate,  lying,   and  ^  being  within  tie   <3M»- 
<«  monoids  of  the  faid  hamlet  of  JVater  Eaton  ^except  as  before 
*<  excepted)" 

The 
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The  Court,  on  reading  the  decree  and  poflea^  ordered  the       Wittii 
bill  to  be  difmiiTcd,  but  without  coffs  (a),  '     H^''*'ft 

.         *     '  FoWLtC. 


fa)  On  th«  twentieth  of  May  1651, 
Eaftrr  Term,  in  the  fourth  year  of 
Ciarles  tie  firft,  the  cafc  of  Taylor  ». 
/?a/«  came  before  the  court  of  exchequer. 
'i  he  plaic  tiff  was  re<aor  of  the  parllh  of 
BlttcbeUy^  and  the  defends nt^  were 
landholders  therein  The  bill  ftatcd, 
that  the  occupiers  of  land  in  the  parifh 
belongm^  to  the  manor  of  Blclcheiey 
•were  orly,  by  the  cuftom  of  the  pariih, 
to  pay  the  rcAor,  in  lieu  of  the  t'thcs  of 
the  faid  grounds,  two  thilllngs  in  every 
twenty  millinn^s  rent  paid  by  them  to 
the  owners  of  the  laid  lands,  and  fo  in 
proportion  to  the  value  of  the  lands. 
The  defendant  denied  the  cufloni. .  On 
reading  the  depoHtiona  of  two  of  the 
witnefTes  in  the  caufe,  the  cuftora  was 
fully  proved  i  but  the  Court  was  of 


Eyre,  Baron. 
Perrtn,  Bann. 

opinion,  that  it. was  fit  to  try  it  at  law 
before  &ny  decree  was  made  ;  and  an 
iflue  was  dire(£tcd  accordingly  But  the 
.defendants  rcfufcd  to  try  the  iflue; 
and  on  the  third  of  February  165a,  the- 
Court  ordered  the  defendant  to  pay 
eight  p«unds,  one  ihilUney  and  two- 
pence for  the  arrears  of  his  cuflomary 
tithes  of  the  faid  in clofed  grounds  be* 
longing  to  the  lord  of  the  manor  of 
BUtebcley ;  and  that  the  faid  cuflomary 
tithe  of  two  ihillings  for  every  twenty 
{hillings  rent  to  be  paid  by  the  faid 
defendant  as  occupier  of  fuch  inclofed 
gtounds  holden  and  ufed  by  him  in  the 
faid  parifli  of  BUubeley  of  the  lord  of  the 
faid  manor,  be  hereby  eftablifhed  with 
the  pluintiflf  until  he  Ihall  be  thcreol' 
evided  by  law. 


OswYN  againU  Page. 

Camhridgejlire^  ^djune  1782. 


Tun.  TtBMy 
ai  Ceo.  3. 


THE  vicar  of  Little  Port^  in  the  IJle  of  Ely ^  claimed  the  great  ^^^  ^.^^  ^^ 
and  fmall  tithes  of  the  parifh  ;  and  Aated,  that  the  UttU  Part^  \n 
parifti  was  large  and  extenfive ;  that  it  coniiOed  partly  of  Cambridgtjbire^ 
uplands,  and  partly  of  marfti  lands,  called  fens  or  fen  grounds  j  «»entiiJedtothc 
that  the  faid  diftinflion  of  land  was  well  known  in  the  pariflx ;  ^^  p^  ^ 
that  the  plaintiff  and  his  predcceffors  had  been  and  was  fybglpMoveFtn 
entitled  to  take  the  tithe  of  all  kinds  of  corn  and  grain  in  the  and  Lvwett 
faid  fen  grounds  in  kind  ;  that  they  were  as  to  fuch  parts  ^^^"'.^^ 
thereof  as  had  been,  were,  or  flipuld  beingrafs,  entitled  to  have  jJJnd^Sd  to™ 
a  modus  for  the  fame,  at  the  rate  of  an  halfpenny  an  acre,  in  lieu  med^soi  |d.  m 
of  fuch  grafs,  when  fed  by  (heep  or  cattle,  together  with  the  acre  for  depaf. 
cuftomary  payments,  at  certain  rates  and  proportions  for  all  wnng  (heep  and 
fuch  cattle  fed  therein }  that  there  were  in  the  faid  parifli  ""^^  ^^  ^^^ 
Whelp  Moore  Fen  and  Lowell  ^(^or^  2v/x,  which  were  iituated,  whenlaiddown 

^  butted,  and  bounded,  as  in  the  bill  was  particularly  mentioned  ;  for  pa(ture$ 
that  the  defendants  from  1769  had  jointly  and  feparately  f"J'T^?J^^ 
occupied  fcveral  large  parcels  of  land  within  the  faid  fens  j  ^^  townihipS 
that  in  every  year  a  great  part  of  the  faid  lands  had  been  cropped  £/^, 

.  with  wheat,  oats,  barley,  cole  feed,  and  other  grain  ;  that  other 
parts  had  been  inowed  or  fed  ;  that  he  had  given  notice  to 
them  to  pay  to  him  the  tithes  and  tnodufes  thereof  ^  that 
they  hadtrefu fed  fo  tb  do  ;  that  his  right  to  the  great  tithes  had 
been  difputed  feveral  years  ago  by  the  impropriate  reftors  of  the 
parifh  in  the  court  of  chancery  ;  and  the  fame  determined  by  a 

P  4  decree 


%l6  DECREES  IN  TITHE  CAUSES 

©•wTw  (fecree  of  that  court  in  his,  the  plaintiff's,  favour.  The  plaintiff 
•  I^fcsi  further  infifted,  that  the  Fens  lay  in  the  parifti ;  and  as  a  proof 
thereof  dated,  that  all  the  lands  in  the  fens  had,  upon  all 
perambulations  of  the  boundaries  of  the  parifh,  been  taken 
into  and  included  therein,  as  part  of  its  lands  ;  and  that  all  the 
occupiers  of  lands  in  the  faid  two  fens  had,  whenever  tbe  fame 
were  occupied  and  thereby  made  profitable  lands,  always  paid, 
and  that  the  defendants  did  then  pay  all  parifh  rates  and  taxes 
in  refpeft  thereof  to  the  faid  parifh  of  Little  Port.  The  bill 
therefore  prayed  a  difcovery,  account,  and  payment  of  the 
tithes  and  tnodufes  in  refpeft  of  the  lands  in  IFbelp  Mtnre  Fen 
.  and  Lowell  Moore  Fen^  occupied  by  the  defendants  fince  the  time 
of  their  firft  becoming  occupiers  thereof. 

The  defendants  admitted,  that  the  parifh  confided  of  uplands 
and  marfli  lands,  called  Fen  Grounds  \  that  the  plaintiff,  as  vicar, 
was  entitled  to  the  great  and  fmali  tithes  aridng  in  fuch  parts 
of  the  faid  parifli  as  were  didinguidicd  and  known  by  the  name 
of  Fen  Grounds^  or  to  fome  modus  in  lieu  thereof  j  that  the  fen 
grounds  called  Whelp  Aloore  Fen  and  Lowell  Alooff  Fen  were 
£tuated  and  bounded  in  manner  as  dated  in  the  bill  \  that  pare 
of  Whelp  Moore  Fen  was  in  the  parifli  of  Little  Port ;  but  they 
dejiied,  that  the  whole  thereof  was  in  Little  Port,  or  that  any 
part  of  Lowell  Moore  Fen  was  in  the  faid  parifli ;  and  on  the 
contrary  Infided,  that  the  whole  of  Lowell  Moore  Fen^  and 
iuch  part  of  jyhelp  Moore  Fen  as  was  not  in  Littl^  Port  lay  in  the 
city  or  townfliip  of  Ely.  They  alfo  admitted,  that  they  occu- 
pied jointly  and  feverally  large  parcels  of  lands  in  the  two  fens, 
amounting  to  fix  hundred  and  fifty-four  acres. 

An  iffue  was  directed  to  try,  *<  Whether  the  lands  for  the 
**  tithes  whereof  the  complainant*s  bill  of  complaint  in  this  caiifc 
**  hath  been  exhibited,  and  which  are  in  thejoijit  occupation  of 
"  the  defendants,  being  part  of  the  two  fens  cdled  Whelp  Moore 
•*  and  Lowell  Mcorcy  arc  iituale  in  the  parifli  of  Little  P^r/,in  the 
•*  county  of  Camhidge,  or  not." 

But  it  docs  not  appear  what  further  proceedings  were  had  in 
^  thecaufe. 


Tiirv.    TrftM,  FaIRFAX    azauijl    WrIGIIT. 

ITJ.  GE0./3.  ^       ^ 

TorJcJhivey  6th  June  I782» 

The  impropria.  'TpHE  plaintlft'claimcd  the  tithes  of  corn,  grain,  bay,  and  oditf 
tor  of  ihe  sreai     1     tlthcs,  both  great  and  fmall,  arifing  in  the  parifli  of  Bil* 

and  Ana']  t  ihcs  ^       ;     j^^  ^^^^  county  of  Tork. 

n.>^ir„  „  en.       The  defendant   m^ht  faid,  that  he  was  occupier  of  two 

titled  to  leccive  •     ^  ^  •       1  .^  ,        .  .      «      t  .        t    ^^ 

in  kind,     ^^'-'*^9it  jarms  m  the  parifli  j  that  m  1777  he  had  growing  thereon 
the  lithcable  matters  dated  in  the  bill  ;  that  tithes  in  kind  for 

fhc 


\.  I 
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tTie  fwd  two  farms  had  never  been  paid,  but  that  certain  modufes      FAiif  nr 

had  been  immcmorially  accepted  in  lieu  thereof  5  that  there      >v?««t. 

were  feveral  ancient  farms  in  the  parifh,  confiding  of  houfes, 

inclofed  lands,  and  open  fields  ;  that  before  the  faniis  were  fo 

divided,  the  occupiers  thereof,  along  with  the  faid  two  farms 

occupied  by  him,  paid  yearly  forty  pounds  and  eightpence,  as  3 

modtts^  in  lieu  of  all  tithes,  both  great  and  fmall  \  that  the  faid 

feveral  farms  had  been  feveral  years  ago  divided  ;  that  they 

bad  become  the  property  of  feveral  different  perfons  ;    that 

the    faid    two  farms   which  he  rented  were  part   of  them ;. 

that  when  they  became  fo  feparated,  the  occupiers  paid  to  the 

niixiifter  of  the  pariih  their  proportion  of  the  faid  modus ^  in  lieu 

of  all  tithes  arifing  from  the  feveral  farms  and  lands  ;  that  the 

farms  he  occupied  had  immemorially  paid  at  Michaelmas^  or 

fo  foon  after  as  demanded,  to  and  for  the  ufe  of  the  roiniiler  of 

the  faid  parifh,  for  pare  of  the  firfl:  farm,  one  pound,  thirteen 

{billings,   and  for  the  other  part,  fourteen  fl:iilllngs,  as  and 

for  his  part  of  the  fajd  forty  pounds  and  cightptince,  and  as  a 

modus  in  lieu  of  all  tithes  arillng  thereon  -,  but  that  he  could 

not  particularly  ftate  his  fbare  of  the  faid  modus  for  his  other 

£arm. 

The  Court  ordered  the  defenc!ant  to  account  for  the  values 
of  the  tithes  demanded  by  the  bill,  with  cofts. 


Williams  againjl  Ede. 

Snjfex^  'jth  Ju7ie  1782. 


TlIM.    Tt«M» 

ai.  -Gso.  3. 


THE  reftor  of.  Shermanbury^  in  the  county  of  SuJfeXi  claimed  T"*'*  ^^o""  <rf 
the  tithes  of  a  'water  corn  mill,  namely,  the  tenth  part  of  ^^.^^^^'J^J*] 
the  clear  profits  arifing  from  the  corn  ground  therein,  over  and  iicdio'ihc  icmli 
^bove'  all  the  neccffary  charges  and  expcnces,  from  Michaelmas  part  of  iiic  clear 

1 7^0,  profits   of    the 

com   ground  at 

The  defendant  admitted,  that  he  occupied,  as  tenant,  a  water  ^'»«  water  com 
corn  mill  in  the  parifli  ;  that  it  was  part  of  the  freehold  eftateof  «'/'j>«l^n5»n«to 
J.  Challen;  that  the  tithes,  if  any  were  payable  for  the  faid  mill,  meaner  of  -a»r- 
fhould  be  the  tenth  part  of  the  clear  profits  thereof ;  and  faid,  manbury^  as  and 
that  he  had  been  occupier  of  the  faid  mill,  as  tenant,  ever  fince  for   the    tithci 
Midfummer  it6s  ;  that  he  had  never  paid  any  tithe  for   the  ^l»«»"^ 
fame,  nor  had  any  ever  been  before  demanded  ;  that  y»  Challen 
bad  ever  fince  his  marriage,  in  right  of  his  wife,  been  feifcd 
as  well  of  the  faid  mill  ,as  of  the  advowfon  of  the  redlory  and 
manor  of  Shermanbury  \  that  the  faid  mill  was  an  ancient  nvater 
corn  millj  and  was  erected  long  before  the  reign  of  Edward  the 
Sixth,  and  before  the  ninth  year  of  Ediiard  the  Second \  and 
that  no  tithe  nor  compofition  in  lieu  of  tithe  had  ever  been  paid 
for  the  faid  .mill  to  any  re£tor  of  the  faid  parifh  ;  but  that  the 
£ud  mill  bad,  from  the  firit  erection  thereof^  been  ufed  and 

occupied 
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WiLtFAMt  occn{Hed  without  paying,  and  as  not  being  liable  to  the  payment 
^^  of  tithes  J  and  that  no  tithe  had,  to  his  knowledge,  ever  been 
paid  for  the  fame  )  and  he  denied,  that  he  had  ever  pretended 
that  any  m(Kbis  or  prefcriptive  payment  was  payable,  or  had  ever 
been  paid,  to  the  tcCcov  of  the  faid  parifli,  in  lieu  of  tithes  of  the 
faid  mill,  or  as  a  temporary  compoiition  for  the  fame  $  and  he 
infifted,  he  ought  not  to  be  decreed  to  account  with  tbe  plaintifif 
for  the  tithe  of  the  profits  of  the  faid  milL 

The  plaintiflT replied  ;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on   both  iides  ;  and  upon  hearing  counfel  for 
both  parties }  and  upon  reading  the  depofitions  of  S.  Hoailej 
to  prove  the  following  book  (which  was  objeded  to  by  the 
defendant's  counfel,  and  the  objeAion  over-ruled),  being  an 
a'ucient  book  of  the  redlors  of  Shermandhury\  and  reading  entries 
from  the  faid  book,,  dated  the  twenty- fifth  of  ./M^irrA  1685,  of  a 
compofition  of  ten  pounds  a-year  for  the  tithes  for  three  years, 
viz.  for  the  mill,  &c.  with  y.  Gratwici ;  entries,  dated  the  third 
of  January  1685,  the  twenty-fourth  of  Jtily  1686,  the  twenty- 
eighth  of  Augujl  1690,  the  twenty  feventh   of  March    1702, 
171 1,  and   the  eighth  of  April  1713  j    a  receipt  figned  Jf, 
Williams^  number  26,  dated  the  nineteenth  of  April  1 769,  as 
follows  :  '<  Received  of  John  Challen^  Efquire^  one  pound,  ten 
''  Chillings,  in  full  for  half-a-year's  compofition  for  the  place, 
^*  land,  and  mill ;"  and    other   receipts  down   to  Michaelmas 
1779;    an    indenture,    dated  the  twenty-ninth  of    January^ 
in  the  fourth  year  of  James  the  Firjif  between  Hugh  Vyncent  and 
Robert  Vyncent   and  William  Cootnher  i    and    a  counterpart  of 
a   leafe,   dated  the   third  of  January    1749,   figned   William 
Heaver* 

The  Court  direfted  an  iflue  to  try,  *<  Whether  the  plain- 
er tiff  was  entitled  to  the  tithe  of  the  mill  In  queftion.'* 

The  ifllie  was  accordingly  tried  ;  and  the  jury  found,  that  the 
plaintiff  was  entitled  to  the  tithes  of  the  mill  in  manner  and  form 
as  he  in  his  declaration  had  alledged. 

The  Court  therefore,  on  the  twenty- feventh  pf  May  1783, 
ordered  the  defendant  to  pay,  by  confent  of  tlie  parties,  £ve 
pounds/^  annum ^  as  a  compofition  for  the  tithes  in  kind  of  the 
mill  from  Michaelmas  1779  ^^  Michaelmas  1780,  withcoflsat 
law  }  but,  by  the  like  confent^  without  cofts  in  equity. 

Setnner,  Chief  Bar9ih 
£tre.    Baron. 
Perryn,  Baron. 


Oglakder 
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Oglander  azaiftff  Lord  Pomfret.  Trik.  Tmm, 

Ncritampton/bire,  $tb  July  1782.  ^ 

THE  bill  flated,  that  the  warden  and  the  fcholars  of  New  Thewtrdenina 
Colltge.m  Oxford^  were  impropriator^of  Eaji  Nejlcn  and  jjholar.  of  JW 
Hulcot^  m  Nortbamptonjbtre^  and  entitled  to  the  tithes  of  corn,  y^,^*  ^^   ,j^ 
grain,    and  hay,  yearly  nnling  throughout   the   faid   pariib  ^  impropriator  cC 
that  by  indenture,  dated  the  itineteenth  of  December  17071  they  «hc  iv^ory  d 
dcmifed  the  fame  to  Lord  Lelnjler^  afterwards  Earl  PLmfrety  '^^'^;^^r  ^ 
for  ten  years,  at  four  pounds  a-year  \  that  he  entered  thereupon,  tbam^mfhut 
and  took  the  tubes  thereof  as  aforefaid  to  his  death  in  1753  »  are  <^'tt<^'d,  «• 
♦hat  his  fon  then  entered,  and  had  ever  fince  received  the  fame,  '^"c'^*     ««   tiw 
as  kffccof  the  College,  up  to  Michatlmas  1778  ;  that  the  faid  '"^^  ^td'hT* 
Earl  had  been,  for  fome  years  paft,  the  owner  of  all  or  moft  of  jnkm'/ihrottKhl 
the  lands  in  the  pariih;  that  particularly  in  December  1778,  he  out  the  parib, 
occupied  divers  parts  of  them;  and  that  the  defendants,  as 
tenants  to  him,  held  the  remainder  \  that  the  plaintiffs  being 
oinded  to  take  in  kind  the  tithes  arifing  from  the  lands  in  the 
defendant's  occupation,  gave  them  refpeAively  due  notices  in 
-writing,  that  after  the  expiration  of  the  year  1778  the  plaintiffs 
would  take  their  tithes  of  hay,  com,  and  grain  in  kind.    The 
bill  then  charged,  that  the  defendants  refpe£tively  in  1779 
had  reaped,  mowed,  and  taken  upon  and  from  off  the  faid  lands, 
wheat,  barley,  oats,  rye,  peafe,  beans,  and  hay.    The  bill  further 
charged,  that  the  plaintiffs  as  impropriators,  on  the  third  of 
December    17771'  g^^^  '^^  -E<ir/  of  Pomfret  notice  in  writing 
to  quit  and  yield  up  to  them,  upon  the  tenth  of  Oclober  then 
next,  the  faid  reAory  and  premifes,  and  all  the  tithes  of  corn, 
grain,  and  hay,    growing  in  Eaft  Nefion  and  Hulcot^  or  elfe- 
where,  to  the  faid  rectory  belonging ;  that  he  perfifted  in  refufing 
to  account  with  them,  or  to  make  any  fatisfa£lion  ;  and  that  he 
had  forbidden  the  defendants  the  tenants  to  account.     The  bill 
further  flated,  that  the  defendant  Laivford  QXzm^d  to  be  entitled, 
as  vicar,  to  the  tithe  of  hay  ariiing  in  the  parifh.     The  bill  then 
prayed,  that  the  defendants  might  account  for  the  Jingle  value  of 
the  tithes  of  the  corn,  grain,  and  hay,  which  they  refpeAively 
had  taken  from   off  their  faid   lands,  and  pay   what  ihould 
appear  to  be  due  on  fuch  account. 

The  defendant  T.  Inm  and  others  faid,  that  they  knew  not  of 
the  leafe  in  the  bill  mentioned,  or  by  what  tenure  Earl  Pomfrtt 
held  the  tithes ;  but  that  the  lands  by  them  holden  in  the  parifh 
of  Eafl  Nefton  were  either  exempted  from  the  payment  of  any 
thhes  whatfoever,  oi*  the  tithes  thereof  had  been  purchafed  by 
the  EarFs  anceflors,  and  the  occupation  of  the  lands  granted 
tithe  free,  for  that  no  fpecies  of  tithes  had  been  demanded  qF 
them  for  tlie  faid  lands  until  the  delivery  of  the  faid  notices  on 
the  twelfth  of  December  1778  and  the  fifth  of  November  2779* 

They 
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OcLANDKi     They  admitted,  that  the  ^^r/ had  defired  them  to  fet  out  their 
againft        tlthes  of  corxi  and  grain  for  1780  and  for  all  future  years;  but 
denied,  that  the  plaintiiFs  had  any  right  to  the  tithes  of  hay  or 
grafs  arifing  on  their  faid  lands. 

The  defendant  tf>e  Earl  of  Pomfret  denied,  that  the  phintiffk 
were,  to  his  knowledge,  impropriators  of  the  reftory,  and 
entitled  to  the  tithes  of  corn  and  grain;  and  faid,  that  the  vicar 
was  entitled  to  all  tithes,  except  the  tithes  of  corn  and  grain. 
He  alfo  denied  all  knowledge  of  the  leafe  dated  the  nineteenth 
of  December  1707 ;  and  infifled,  that  if  anyfuch  leafe  had  been 
granted  to  Lord  Leinjlevy  he  had  received  th^  tithes  of  hay  by 
virtue  thereof.  He  admitted,  that  after  the  death  of  Lord 
Leinfter  in  1711,  and  of  his.  this  defendant's,  father,he  hid  enter'' 
cd  upon  the  fiiid  rectory,  and  had  received  all  the  tithes  of  corn 
and  grain  belonging  thereto,  as  the  tenant  of  the  plaintiffs,  at  a 
yearly  rent,  from  eleven  pounds  to  fifteen  pounds,  according  ro 
the  price  of  corn  at  Oxford  Market ;  and  tliat  he  did  not  hold 
the  fame  upon  the  terms  as  mentioned  in  the  bill  \  and  he 
averred,  that  he  had  paid  his  rents  to  the  plaintiffs  up  to 
Michaelmas  1778-  He  alfo  admitted,  that  for  feveral  years  paft 
he  had  been  owner  of  all  or  moft  of  the  lands  in  the  parilh ) 
that  in  December  1778  he  occupied  feveral  acres  of  his  lands  y 
that  the  plaintiffs  caufed  the  notice  to  be  delivered  to  him  as 
ftated  in  the  bill;  that  in  1779  he  occupied  feveral  acres  of 
meadow  land,  and  grew  and  cut  thereon  hay,  but  no.com  or 
grain  :  and  he  fubmitted  to  make  the  plaintiffs  a  fatisfa^on 
for  thp  value  of  the  faid  tithes  of  hay,  in  cafe  they  were  entitled 
to  the  fame.  He  admitted,  that  the  plaintiffs,  about  the  third 
of  December  1 777,  caufed  fuch  notice  to  be  given  to  him  as  /laced 
in  the  bill  ;  but  denied  that  he  had  entered  into  any  negociatioQ 
for  a  renewal  of  the  faid  leafe  ;  and  faid,  that  he  had  confidered 
fuch  notice  as  one  to  fet  out  his  tithes  of  hay,  corn,  and  grain 
in  kind,  after  the  tenth  of  October  next  enfuing  the  date  of  the 
fame. 

The  defendant  Lawfird  faid,  that  the  plaintiffs  were  feifed-  of 
the  impropriate  reftory,  and  entitled  to  receive  the  tithes  of 
corn  and  grain  throughout  the  pari(h  ;  but  denied,  that  they 
were  entitled  to  receive  the  tithes  of  hay  therein  ;  and  inOfted, 
that  he,  as  vicar,  was  entitled,  by  endowment,  prefcription,  or 
ufage,  to  the  tithes  of  hay,  and  to  all  other  tithl^s  whatfoever, 
arifing  throughout  the  faid  parifh,  except  the  tithes  of  corn  and 
grain. 

The  plaintifis  replied  ;  thedefendants  rejoined  ;  andwitnefles 
were  examined  on  the  part  of  the  plaintiffs  only ;  and  upon 
bearing  counfel  for  all  parties  ;  and  upon  reading  the  following 
evidence  for  the  plaintiffs,  vis.  the  minifters  accounts  from  the 
augmentation    office*  touching    the  priory  of  Sywardjley^   in 

Northamfion^ 
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Nortbafnpton^  intitled^  **  Prkratus  Monalium  de  Sywardjleyf  27*     Oclakoc* 
Henrki  8*%  dectma  ReBor.  de  Eajl  Neflon^  et  de  61.  1 3/.  ^d,  dc  Red.         H^fi 
**  et  Co.  fie.  decim,  Prcv^n'  de  decimis  Garbar.  etfeni  ibid,  in  manii 
^*  aniediB.nup.  Prior  ;"  a  leafe  from  a  book  in  the  augmentation 
office  of  thercftory  oi  Eajl  Neflon,  granted  to  J.  Brooke^  in  the 
twenty-eighth  year  cf  Henry  the  Eighth  ;  the  minifter's  accounts 
of  the  thirtieth  year  of  Henry  the  Eighth ;  and  the  account  of 
the  faid  Thomas  Brooke,  intitled,  "  Firm,  decim.  Reiioria  de  Eaft 
**  Nejiwy  et  de  6/.  13/.  4^.   ^c.  firm.  co.  fie.  /'    a  leafe  from 
^mes  Rogers  and  Richard  Veaie^  dated  the   twenty-eighth   of 
January,  in  the  fourth  and  fifth  years  of  the  reign  of  Philip  and 
^ary ; .  a   releafe    from    5/r   H.  Norrys  to  Robert  Doyley  and 
W^iam  Place  of  Sywardjley  Parfonage,  dated  the  fixteenth  of 
Jl^yt  in  the   fourteenth  year   of   ^een  Elizabeth  ;  a    leafe, 
dated  the   firft  of  April,  in  the   feventeenth   year  of  ^leen 
£li%abetby  from  them,  to  P.  King  and  Richard  Way,  of  the  redory 
of  Eaft  Nejion,  with  the  tithes  of   corn,    grain,    and    hay^ 
for  ninety-nine  years,  at  four  pounds />^r  annum  j  a  conveyance 
from  the  fald  Doyley  and  Place  to  New  CoUege^m  Oxford,oHht  faid 
re£lory,  £pc.  dated  the  tenth  of  Augufi,  in  the  feventeenth  year 
of  ^een  Elizabeth  \  a  leafe  from  Ne%v  College  to  Sir  IV.  Farmer 
of  the  faid  reAory,  together  with  the  tithes  of  hay,  corn,  and 
grain,  dated  the  thirty-firft  of  July,  in  the  twenty-feyenth  year 
of  the  reign  of  Charles  the  Second ;  a  book  from  the  archives  of 
ffe%u  College,  containing  entries'  of  rent  received  from  the  year 
16 1 8  to  the  year  1647,  in  the  account  of  Hugh  Evans,  fchool- 
piafler  of  Thame^  in  ihc  county  of  Oxford ;  another  book  from 
the  archives  in  the  faid  college,  in  which  are  contained  the 
following  entries,  viz.  •<  1628,  Received  of  Sir  Hatton  Fermor^ 
<«  for  the  rent  of  Eafi  Nejion  Parfonage,  four  pounds,  Annunciation,^ 
«  forty  (hillings,  il£ri6a^/OTA(,  forty  (hillings  ^''  •*  1640,  Received 
*«  of  the  Lady  Fermor,  the  like  ;"  the  burfar's  roll  of  the  faid 
college,  in  which  is  the  following  ei\try,   «  Eaft  Nejion^  ^^IS* 
f<  eleven  pounds,  eighteen  {hillings,  and  eightpence  :  Received 
<*  of  Sir  William  Fermor,  ditto  ;"  the  burfar's  book  from  the  faid 
college  from  the  year  1674  to  1675  and  1676,  intitlcd,  «'  Eafi 
♦*  Nefton  Rent  5"  the  corn  book  of  the  faid  college  in  the  year 
1776,  intitlcd,    "  Eafi  Nefton  ;'*    alfo   reading  the  anfwer   of 
the  defendant  the  Earl  of  Pomfret  from  folio  7  to  folio  10  ;  and 
the  aufwer  of  the  dercndants   the  occupiers  ;    and   alfo  the 
depofitions  of  feveral  witneiTes  ;  and  reading,  for  the  defendant 
Lawfordj  an  endowment  of  the  vicarage  of  Eafi  Nefion^  dated  the 
ninth  oi  April  1403  \  and  hearing  the  reply  \  the  caufe  was  ad- 
journed for  the  judgment  of  the  court. 

The  Court  now  ordered  the  deputy  to  take  an  account  of 

what  was  due  for  the  tithes  of  corn,  grain,  and  hay,  which 

the    defendants    Inns,  Ward,  Hill,  and   White^  four  of   the 

occupiers,  had  on   the  farms  in  their  rcfpc^lve  occupations 

■     '   '  froa^ 
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tOoLAHDis     from  the  time  demanded  by  the  bill ;  akd  also  an  account  of 
I^1i9         vhat  was  due  for  the  like  period  in  refpeft  of  the  tithes  of  hay 
PbMrttT*      ^hich   the   defendants  the  Earl  of  Potnfret^  Dunddey,  Adlaru^ 
Clarh^  and  Davis^  had  taken  from  the  farms  in  their  occupa- 
tions* 

Bat  it  appearing  to  the  Court,  that  the  Earl  ^  PomfrH^ 
DunchUy^  ^dkim^  Clarkf  and  Daws,  had  not  any  tithes  of  com 
mnd  grain  for  which  the  plaintiffs  fought  an  account,  it  was  fur-* 
ther  ordered,  that  fo  much  of  the  bill  as  requiredthe  faid  lail- 
named  defendants  to  fet  forth  an  account  of  the  faid  tithes  of 
corn  or  grain  be  difmiiled  with  cofts. 

The  Court  further  ordered  the  bill  as  againft  LaxafarJ  to 
be  difmifled,  but  without  coAs. 

The  Court  further  ordered  the  feveral  other  defendants  to 
pay  their  cofts,  except  the  cofts  of  the  tithes  of  corn  or  grain  de- 
manded by  the  bill  from  the  Earl  of  Pomfrety  l^c. 

SktHNER^  Chief  Baron^ 
Lyre,  Baron. 
HoTHAM,  Baron. 
Ferrtn,  Baron. 


HfiAitT^iw  Smith  apainjl  Brown. 

13.  Gio.  3.  ^      ^ 

Ejfexy  2*jth  January  1 783. 

The  rcaor  of  rpHE  rcclor  of  Great  Lel^hs^  otherwife  Much  Leighs^  in  the 
€ruttdgbs^m^  1  county  of  EJfexy  claimed  the  tithes,  great  and  fmaU,  which 
tothen-ciit'ind  ^^^  arifen  fince  Michaelmas  1771  on  two  farms,  the  one  called 
imall  tithes  of  Rochefler's  and  lAllfsy  and  the  other  Mafs. 

MfKhtHnU    and      '^^^  defendant  put  in  his  pica  and  anfwer  ;  and  to.fo  much 

Uityu  and  aifo  of  the  bill  as  required  a  (^fcovery  of  the  lands  occupied  by  him, 

©f  ihe  fcrm  caU  and  of  the  ticheable  matters  ariftng  thereon,  and  the  values 

w  A/a/i,    io  thereof,  except  the  tithes  of  wood,  be  pleaded  articles  of  agree- 

fnent,  dated  the  fourteenth  oi  July  1 768,  by  which  it  was  agreed, 

that  from  the  tenth  of  OBcher  1 767  all  the  farmers  and  occupiers 

Aiould  pay  four  (hillings  in  the  pound  of  their  yearly  rents, 

in  full  of  tithes  both  great  and  fmall ;  and  that  tithe  wood  ihould 

be  paid  in  kind  ;  and  that  thofe  who  defaulted  ihould  pay  one 

ihilling  more,  &c. 

Upon  hearing  counfel  for  the  plaintiff;  and  no  one  appearing 
for  the  defendant ;  and  reading  the  bill ;  and  an  order  whereby 
the  defendant  undertook  to  appear  gratis  ; 

The  Court  ordered  the  deputy  to  take  an  account  of  the 
tithes  of  the  farms  called  Rochejleis  and  Lilly^Sy  and  Mays^ 
in  1772,  and  in  every  fubiequenc  year,  unlels  caufc  were  fhewn 
to  the  contrary. 

The 
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The  defendant  paid  the  five  pounds  cofts ;  and  the  Court,  on  Smxtb 
the  thirteenth  olMay  1 783,  dircftcd  an  iffiie  to  try,  **  Whether  ^^^^ 
**  on  the  twenty -ninih  day  oi  September  177 1,  and  from  that 
**  time  until  the  twenty-ninth  day  of  September  1775,  ^^® 
*'  defendant  John  Br9wn  was  the  fole  occupier  of  the  two 
V  fevcral  farms  called  Rochefter*s  and  LiIIy*s^  and  Mays,  whereof 
^<  tithes  are  demanded  by  the  bill.? 

But  it  does  not  appear  that  any  further  proceedings  were 
had« 


Davie  apawfi  Weston.  Hix.A«YT«iiif 

as.Geowj. 

U^arwick/bire,  2Sih  January  1 783. 

T^HE  bill  ftatcd,  that  W»  T.  Bromley  was,  at  his  death,  feifcd  Tiw  rcflor  of 
■*     of  the  patronage  and  right  of  prefentation  to  the  rcftory  of  f^«fiffy,in  Ifar^ 
Bafeley,  in  the  county  of  iVarwici  j  that  he  died  fo  feifcd  in  ^I'^^^^f^'''^ 
the  year  1769  ;  that  the  defendant  Bromley ^  his  eldeft  fon  and  p^^^y^   Ground 
heir,   thereupon  became  feifcd  thereof  5  that  about  December  New  fFood^EaZ 
1775,  the  plaintiflT,  upon  the  ceffion  of  his  fatlier,  wasinftituted  «« « F*i»iw.  and 
and  indudled  into  the  faid  reftory  ;  that  he  afterwards,  in  due  ^'^^^'^^rm; 
form,  read,  proclaimed,  and  iUbfcribed  the  thirty-nine  articles  in 
the  faid  church ;  and  that  he  thereby  became  entitled  to  the 
tithes  ariiing  therein  $  that  the  defendants  Weflon  and  Barnett^ 
from  Michaelmas  1777,  had  feverally  occupied  lands  therein,  v/z. 
Hafeley  Farm^  Hattou  Farm^  and  Beau/all  Fftrvif  and  had  yearly 
thereon  clover  and  other  grafs,   which .  they    hatl  depadured 
by  unprofitable  cattle  ;  that  they  had  cut  and  fold  underwood 
and  budies  from  off  the  faid  lands  ;  that  they  had  refufed  to  pay 
the  tithe  thereof ;  that  tithes  in  kind  were  due  to  the  rcftor  of 
common  right  \    and  that   there  was  not  any  inf^rument  or 
writing  extant  whereby  their   farms  and    lands,  or  any   part 
thereof,  ever  had  been,  or  ought  to  be,  difcharged  or  exempted 
from  payment  of  tithes  ;  that  by  a  terrier,  dated  chefixteenth  and  naeef,  that 
of  OBober  1585,  it  was   faid,    "  Memorandum,    There  are  all   the    tkhet 
«<  certain  lands  lying  in  the  three  common  fields  of  Hattou,  thtreof  are  pay. 
«'  now  in  the  tenure  of  one  Robert  Eberal,  called  the  Ferlye  J^p.  irg^'"*J;f,^' 
«•  Ground^  the  tithes  or  tenths  whereof  belong  to  the  parfonage  for  which  there 
«*  of  Hafeley,     Item,  There   had  been   and    was   paid  to  the  is  a  Mo</«i of  id. 
**  parfon  there  the  tenth  or  tithes  of  corn,  hay,  and  wood  *cow. 
"  growing  within  the    faid  parifh    of  Hajeiry,  and   all   other 
"  en (lomable  tithes,  except  milk,  for  which  the  panihioners  did 
«*  yearly  pay  one   penny   for  every  cow  ;"  that  by    another 
TERRi£R  of  the  parfonage  of  Hafeley,  dated  the  firft  of  April 
id  1 7,  after  ftating  the  particulars  of  the  faid  parfonage-houfe 
and  glebe  land,  it  contained  as  follows  :  "  Item,  Tithes  through. 
^^  out  the  pariih  10  their  kinds  now  paid  as  heretofore  to  our 

<*  knowledge 
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Dati»        '*  knowledge  hath  been  paid.     Item,  The  tithe  in  kind  of  a 
againjt        ft  parcel  of  ground  lying  and  being  in  the  field   of  Hatton^ 

WssTOK.  u  commonly  called  or  known  by  the  name  of  Feriye  Ground  ;*• 
that  the  tithes  in  general  had,  for  many  years,  been  com- 
pounded for,  fometimes  at  one  price,  and  fometimes  at  an-» 
other  ;  that  the  plaintiff  did,  about  OEiohtr  1777,  caufc  the  de- 
fendants feverally  to  be  ferved  with  a  notice  la  writing,  «*ThaC 
**  from  and  after  the  tenth  day  of  OBoher  1777,  they,  the  faid 
"  Thomas  Wejlon  and  Thomas  Bamett  were  to  fct  out  for  the 
**  plaintiff,  as  rcftor  of  HafeUyy  tithes  in  kind  of  all  titheable 
<<  matters  and  things  which  Hiould  arife  or  become  due  to  the 
«'  plaintiff  for  or  in  refpeft  of  the  lands  and  tenements  which 
*«  they  rcfpci^ively  occupied  in  the  faid  parifh  ;'*  that  the 
defendants  ftill  continuing  obftinate  in  not  fetting  out  their 
tithes  in  kind,  the  plaintiff,  about  the  eighteenth  oijune  1778, 
cauied  the  faid  defendants  to  be  ferved  with  another  notice, 
•*  That  he  ftiould  not  accept  of  any  compofition  or  payment 
«'  in  lieu  of  tithes  to  become  due  to  him  ss  reftor  afore* 
•'  faid,  from  and  after  the  twenty-firft  day  of  December  then 
•*  next  enfuing,  for  or  in  refpe(Sl  of  the  lands  and  hereditaments 
•*  in  their  rerpe<5live  occupations  in  the  faid  parifh  of  Hafeley  j" 
that  they  had  refpciflively  refufed  to  fct  forth  the  faid  tithes 
in  kind,  or  make  him  an  adequate  fatisfaAion  for  the  fame^ 
as  alfo  for  Eajler  offerings,  or  difcover  their  titheaUe  matters^ 
or  any  thing.  The  bill  therefore  prayed,  that  an  account 
might  be  taken  of  all  titheable  matters  and  things  (except  milk) 
which  the  faid  defendants  Wejion  and  Barnett  rcfpcfliYcly 
had  fince  Michaelmas  1777  upon  their  faid  rcfpcftivc  farms,  and 
the  defendant  ordered  to  pay  the  tithes  thereof;  that  they 
might  pay  him  what  was  due  for  tithe  milk,  according  to  the  rate 
appointed  in  the  firft-mentioncd  terrier  ;  that  an  account  might 
be  taken  of  t lie  number  of  cows  they  had  refpe^lively  milked 
in  each  year  fince  AllclaeUnas  1777  ;  and  that  the  faid  defendant 
might  pay  the  plaintitt  what  was  ciue  to  him  for  Eajler  offerings  ; 
and  that  the  plaintiff's  right  to  the  tithe  in  kind  of  all  titheable 
matters  on  the  faid  lands,  tenements,  and  hereditaments  in  their 
refpcctivc  occupations  of  the  faid  defendants  IFeJlon  and  Barnett^ 
and  whereof  the  defendant  Bromley  was  the  landlord,  might  be 
cftablifhed  by  the  decree  of  this  court. 

The  dtfcndar.u       The  dcfi^dants  Wejlon  and  Bartieti  appeared  ;  but   before 
die,  and  iiis  (uii  they  anfwered  they  died  5  and  the  plaintiff  having  filed  his  bills 

of  revivor  a^ainft  their  proper  reprefentatives,  they  appeared  aod 

anfwered. 


ia  revived. 


The    difcndant 
a>  to    Sremity^S 


'  The  defendant  Brcmley  an  infant,  by^  his  guardian,  faid, 
that  he  was,  and  ever  fince  his  father's  death  had  been, 
the  true  and  undoubted  patron  of  the  redtory  of  Hafeley^  in  tlie 
dioccfe  of  IVorceJlcr  \  that  the  plaintiff  had  been  (on  the  ceflion 
of  his  late  failicr)  prefentcd  to  the  reftory  by  his  late  mother 

2       ^xA 
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and  one  of  his  guardians  ;  that  in  confequence  of  fuch  prefcn-       ^^^" 
tation,  the  faid  plaintiflF  had  been  thereupon  duly  inftituted  and      watwn. 

induced  therein,  and  had  read  and  fubfcribed  the  thirty-nine 

articles ;  that  he,  the  defendant,  was  owner  of  a  confiderable 

property  in  the  faid  parifli^  and  landlord  of  the  farms  lare  in  the 

pofleffion  of  Thomas   Weflon  and   Thomas    Barnett^  deceafed  \ 

that    for   a    certain    clofe    called    Neno    Woody    fuppofed    to  that  for  JVVw 

have  been  formerly  wood  ground,  tithes   in  kind   had  been  ^'*^>       .P*'* 

i-nmemorially  paid,  by  the  tenatnt  thereof,  to  the  reftor  of  i^^*?^'  ^ "  " 

Hafeley ;  that  tithes  in  kind  of  all  titheable  wood  within  the  kind  \ 

laid  parifh  had  alfo  been  immemorially  paid  to  the  faid  redtor  ; 

but    that   there  had  been   immemorially  paid  to  the  rector 

for  the  time  being  of  the  parifh  and  parifh -church  of  Hafeley^ 

by  the  tenants  of  the  reiidue  of  his  eftate,  divers  yearly  fums  of 

money  as  modufes  in  lieu  of  all  tithes  ariilng  therefrom,  but  not  in 

lieu  of  Eqfter  offerings y  viz.  four  pouhds  and  tcnpencc  at  Eaftety  but  that  for  the 

that  is  to  fay,  three  pounds,  eleven  (hillings,  and  tcnpence,  part  "^maindcr  there 

thereof.  In  refpcft  of  part  of  the  faid  farm  formerly  in  the  tenure  ^"  cs!"''rod. 

oF  Edward  Twift^  and  nine  Ihillings,  the  refidue  of  the   faid  payable  yearly^ 

four  pounds  and  tenpcnce,  in  refpeft  of  the  refidue  of  the  farm  in   lieu  of  the 

formerly  in  the    tenure    of  John    Redding ;"    that    the    faid  "t^es  tiiertof  i 

.  yearly  payments  had  n^ver  been  varied  in  quantity,  fave  and 
except  that  the  fum  of  three  pounds,  eleven  Ihillings,  and  ten- 
pence  had  heretofore   been  paid  in  manner   following,    viz<, 

*  two  pounds,  eleven  (hillings,  and  fixpence,  by  the  faid  E.  Twijl 
for  the  part  he  occupied,  and  one  pound  and  fourpence,  the 
refidue  thereof,  for  the  refidue  of  the  land  in  refpeft  of  the 
tithes  whereof  the  faid  modt4i  had  been  payable  ;  that  the  farm  that      H^cprTi 
late  in   the  poffeffion   of  T.   Wefton^    deceafed,  was   part   of  ^'^^'^  w**  part 
certain  lands  called  the  Demefnes,  then  in  the  occupation  of  5'/^'*'",^"'^'^',; 
Thomas  Bellamys  and  that  they  had  been  formerly  occupied  ^i^r^.^,. 
by  this  defendant's  grandfather,  togct)ier  with  the  faid  lands 
called  the  Deme/nes  (except  certain  fields  or  inclofures  called 
PaJe  Fields  Hay  Field^  and  Ferny  Hurjl)^  which  formerly  com- 
pofed  part  of  the  Demefnes,  and  had*  been  let  off  by  his  faid 
grandfather  to   one  or  more  tenants  ;  that  during  the  time 
he  held  the  faid  demefnes  as  aforefaid,  no  tithes  or  yearly 
payments  in  lieu  thereof  had  been  paid  for  the  fame  by  him 
to  the  reftors,  except  as  after-mentioned  ;  that  the  faid  fields 
or  inclofures  called  Pale  Field\  Hay  Meadow^  and  Ferny  Hurjt^ 
had  been  held  or  occupied  together  with  the  faid  laft-mentioned 
farm  ;  that  there  had  been  immemorially  paid  to  the  re£lor  of  aiH  thit  there  it 
Hafeley^  as  a  modus^  in  lieu  of  all  tithes  arifing  on  the  faid  farm  *  "^^"^'^  ^f,  9*- 
called  the  Demefnes  (except  tithe  wood),   by   the    tenants   or  ^Euner,^^^n]\el 
occupiers  of  the  faid  farm.,  or  of  fome  part  thereof,  the  yearly  of    the    tiihct 
fum  of  nine  (hillings  and  tenpence,  at  Ea/ler  in  every  year,  th.nof. 
befides  hajler  offerings  \  that  during  fucii  times  as  the  Demefnes 
were  in  the  occupation  of  one  perfon  only,  the  faid  yearly  fum 
had  been  paid  by  fuclvone  tenant  ;  but  that  when  the  faid  lands 
Vol.  IV-  Q^  were 


a^tf  DECREES  IN  TITHE  CAUSES 

Davtb        vere  divided  among  and  let  to  more  tenants  than  one,  t&ett 

agairji         fu^j  yearly  payments  had  been  made  by  the  tenants  or  occupiers 

WwTON.       Qf  ^i^^  ^j^j^  i^j^^g  ^^Ijgj   p^i^  jp^^jj^  fj^y  Meadow,  and  Fimf 

Hurft  (part  of  /A^  Dtmefnes)  (M*  of  fomc  of  them,  but  in  lieu  of 
the  tithes  of  all  the  laid  lands  called  the  Demefnes ;  that 
there  had  not  been  ;^ny  variation  >n  the  faid  yearly  payments 
in  lieu  of  thhes  of  the  farms  late  in  the  occirpation  of  71  BamOt 
and  T*.  Wejton  (except  as  aforefaid)  ;  or  if  any  fuch  variation 
fliould  appear  to  hav2  at  any  time  been  made  therdn, 
the  fame  liad  happened  through  accident  or  inadvertency,  and 
not  with  defign  to  vary  the  faid  modufes ;  and  therefore  the  fame 
could  not  be  confldered  as  temporary  compofitions^ 

The  tenants  of  The  defendants  the  IVe/ions,  the  executors  oi Thomas  Wefim, 
amwer'  in^lik^  ^*^»  *^^^*  Bromley  was  the  patron  of  the  re6lory  ;  that  the  plaintiff 
manner.  "^^^   the    reftor  ;    that    Bromley  was   the   owner   of  the  fann 

kte  i»  the  poifeflion  of  Thomas  Wejlon  ;  and  that  he  ccafed  to 
be  tenant  thereof  at  Lady  Day  1777  ;  and  that  the  faid 
farm  was  part  of  certain  lands  called  tljt  Demijhes  c  and  he  fee 
forth  the  modus  as  aforefaid. 

The  tenant*  of  The  defendants  the  BarneHs  put  in  the  like  anfwcr,  as 
Barnetrs  Farm  gxecutors  to  Thomos  Bamett.  deceafed  j  and  admitted  aflcts. 

aoiwer  m  like 

manner.  The  plaintHF  replied;    the    defendant   rejoined^   and  wit- 

nefles  were  examined  on  both  fides  ;  and  upon  hearing  counfd 
for  all  parties  \  and  reading  feveral-  depoficions  on  both  fides  \ 
and  on  full  debate  of  the  matter  \ 

The  bill  difmlff  The  CouRT  ordered  thc  bill,  fo-  far  as  it  fought  an  cfta- 
ed  35  10  tithes  blilhment  of  the  right  of  tithes  in  kind  of  Thomas  Bar* 
in  kind  of  7?4r-  ^^^f^  ^^^^  in  the  pleadings  mentioned^  to  be  difciiffcd  with 

colts. 

The  tithes  in  The  Court  further  ordered  the  deputy  to  take  aa 
kind  of  Bar-  account  of  all  tithes  in  kind  (except  milk)  which  had  arifen  fincc 
w/i*4  Farm, ex-  j\4ichaelmas  I'jj']  on  the  farm  in  the  Jjleadings  mentioned 
decreed,"""  '  *^  ^^^^  ^^^"  ^°  ^^^^  occupation  of  the  faid  Thomas  Bamettf 

deceafed,  to  the  time  of  his  death,  with  coils  to  this  time ;  and 
that  what  ihould  be  fo  found  due  for  tithes  and  cofts  ihould 
be  paid  ta  the  plaintiff  by  the  now  defendants  the  Barnetts. 

The  madus  of  The  Court  further  ordered  the  deputy  to  take  an 
>d,  a  cow  de-  account  of  tithe  milk  on  the  foot  of  the  modus  in  the  terrier  firft 
tit'tK 'Jiui*^"  ""^  mentioned  in  the  bill  as  to  the  faid  late  T^mas  Bametfsbm, 

but  without  cofts  5  and  alfo  of  Eq/ler  offerings  from  the  faid  late 
Thomas  Barnett  likcAvife  without  cofts  ;  and  what  {hould  be  fo 
found  due  for  tithe  milk  and  Eq/ler  ofiEerings,  in  like  manner  as 
the  faid  other  tithes  and  cofts,  to  be  paid  by  tlie  now  defendants 
the  Barnetis  to  the  plaintiff,  * 
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The  Court  further  ordered  an  account  to  be  taken  againft  Davii 
the  defendants  the  IVcftons  for  Eajier  offerings  due  in  the  life-  ^g^^fi 
time  of  their  teftator,  to  be  paid  by  them  to  the  plaintiff  without  ^raQ^^^E*atler 

Cofts.  offering*       de- 

creed. 

The  Court  further  ordered  a  trial  at  law  upon  the  following  An  iffue  direa- 
iflue,  vi%.  <•  Whether,  from  time  whereof  the  memory  of  man  ^  «>'•')'»  ^"^  ^" 
•*  is  not  to  the  contrary,  there  hath  been  paid  or  payable  to  the     "5^^  «£«/*- 
"  reftor  for  the  time  being  of  the  parifh-church  of  Hafeley  /<r,inlicuofthe 
^'  aforefaidy  as  z  tnodui,  for  and  in  lieu  of  all  tithes  arifing,  tlthn  of  the  Dt'- 
**  growing,  or  renewing  on  the  faid  farm  called  the  Demefnes  ■H/^- 
"  (except  tithe  wood)^  by  the  tenants  or  occupiers  of  the  faid 
*^  farm,  or  fome  part  thereof,  the  yearly  fum  of  nine  {hillings 
"  and  tenpence,  payable  at  Eajier  in  every  year,  befides  Eafter 
"  offerings." 

The  defendants  in  equity  to  be  plaintiffs  at  law  ;  to  be 
tried  byafpecial  jury ;  the  confideration  of  coftsof  the  faid  trial, 
and  alfo  the  cofls  of  this  caufe  as  between  the  plaintiffs  and  the 
defendants  Bromley  and  the  We/lons  ^2,nd  of  all  further  directions 
refpe^ng  the  faid  farm  late  in  the  occupation  of  the  faid  Tkomaf 
JViflon^  to  be  referved  until  after  the  faid  trial. 

The  iffue  was  accordingly  tried  ;  and  the  jurors  found,  that  The  jary  And, 
the  modus  as  ftated  in  the  iffue  had  not  been  paid  at  Eajier  \  but  that  the     faid 
**  that,  from  time  wliereof  the  memory  of  man  was  not  to  the  ■^*'  u  payable 
**  contrary,  there  had  been  paid  and  payable  to  the  reftor  j^     indnoiat 
*«  for  the  time  being  of  the  parifh-church  of  Hafeley  aforefaid,  Eafitr^ 
*^  as  a  mndus^  for  and  in  lieu  of  all  tithes  arifing,  growing,  and 
«*  renewing  on  the  faid  farm  called  the  Demefnes  (except  tithe 
"  wood),  by  the  tenants  and  occupiers  of  the  faid  farm,  the 
*^  yearly  fum  of  nine  (hillings  and  tenpence,  payable   at  the 
"  feajl-day  of  Saini  Thomas  in  every  year,  befides  Eajier  ofikr« 
«  ings." 

On  the  twenty-fixth  of  January  1784,  this  caufe  came  on  to 
be  further  heard  on  the  pojiea  \  and  upon  hearing  counfel  oh 
both  fides  \  and  reading  the  faid  decretal  order  and  pojiea  \ 

The  Court   ordered  the  bill   to  be  difmiffed  as  againft  The  KB  m  to 
Shi  Wejlonsy  with  cofts  both  at  law  and  in  this  court.  diOniOVd. 


Qa  '  Thi? 
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HiLAtTTxiM  The  Bishop  of  Llanpaff  agakfi  Key. 

«3,  GkO,   3.  /.  .  i*  «Nr  #1 

Glatnorganjhire^  2\Jt  January  1783. 

The fcnior  vicar  ^HE  bill  ftatcd,  that  there  had  been  immcmorially  two  psr- 
choral  ofthcca-  ■■•  ri(hes,  called  Llandaff'zTii,  Whitchurch  (a),  in  the  county  of 
tl»cral  i>f  Uan-  Glamorgan  and  diocefc  ot Llandaff  t  that  the  great  tithes  thereof, 
ffMii^tiihci  *of  ^^c^P^  ^^^^  tithes  of  wood,' belonged  cxclufively  to  fonr  members 

Kffer'i       Farm  of  THE  CATHEDRAL    CHURCH,   viz.   tO  the  bifhop  39  treafurCT, 

^nd  tbi  Great  to  the  two  prebendaries  of  the  prebends  of  FmrvoeU  and  Fmr» 

Farm,  ^ujater^  and  to  the  precentor  ^  that  the  fmall  tithes  of  thofe 

pariflies,  and  the  tithe  of  the  wood,  belonged  to  the  bifhop, 
archdeacon,  and  chapter  of  the  cathedral  in  their  corporate  capa. 
city;  and  that  the  plaintiffs  in  their  capacity  firft  before-men- 
tioned did  not  claim  the  faid  fmall  tithes ;  that  for  a  great  number 
of  years  paft  a  clergyman  belonging  to  the  faid  church,  called 
n  fenior  vicar  choral^  had  performed  feveral  duties  within  the 
church,  and  aifo  had  .ferved  the  cures  of  the  above-named  pa^ 
riihes  ;  that  he  was,  from  time  to  time,  chofen  into  that  office 
by  the  chapter  of  the  cathedral,  but  had  never  been  inftituted 
into  the  office  of  vicar  choral^  or  to  the  cure  of  the  faid 
churches  ;  that  the  fmall  tithes  and  the  tithe  of  wood  of  the 
faid  pariQies,  fo  as  aforefaid  belonging  to  the  bifhop,  &c.  had 
been  by  them  affigned  to  the  faid  fenior  vicar  choral^  or  he  had 
been  always  permitted  by  them  to  receive  the  fame  for  his  per- 

I  forming  the  faid  office  of  fenior  vicar  choral y  and  for  fcrving  the 

cures  of  the  faid  two  parifhes  ;  that  the  plaintiff  Hall^  before 

..,«.  ^779>  h^4  been,  and  ftill  was,  the  fenior  vicar  choral  i  thatJtc 

{a)  On  the  twenty-eighth  of  0(Hol)er  the  plaintiff  wat  appointed  vicar  ch«« 

I725t  Michaelmas  Term,  in  the  teath  ral ;  that  the  defendant  had  paid  him 

year  of  George  the  Firfi^  the  cafe  of  Price  two  quarters  that  had  become  doe  fub- 

•*9.  Rees  came  before  the  court  of  exchc-  fc^ncot    to   Dav'ut    death  ;  that   the 

i                            •quer.    The  bill  dated,  that  for  time  defendant  continued  farmer  of  the  £ud 

immemorial,  the  perfon,  who  was  ap«  tithes  tor  that  year  under  the  faid  agrec- 

pointed  br  the  archdeacon  and  chapter  nient  ;  that  he  paid  the  plaintiff  the 

of  the  cathedral  of  Llandaff  y'lczx  choral  twenty  pounds  that  became  due  on  the 

of  the  faid  church,  was  entitled  to  the  twenty- eighth    of    November    17x0  ; 

fmall  tithes  of  the  parifhes  of  Llaiuhff  that  he  then  declared  that  he  woald 

and   tVbitcLureb  ;    that  Mr.  MatLhx,  hold  the  faid  tithes  no  longer,  and  had 

having  been  in  17 18  appointed  vicar  refufed  to  pay  the  two  laib  quarters  rent 

choral,  had  let  the  ftnail  tithes  of  the  which  had  become  due  on  the  twcnty- 

-faid  pariih  to  the  defendant  for  40I.  eighthof  February  1720  aad  the  twenty- 

a-year  ;  that  Afaddox  died  before  half-  eighth  of  May  1781.     The  bill  therc- 

m-year  had  expired ;  that  on  the  twenty-  foic  prayed  an  account  and  £itisfiadi«a 

ninth   of  June  17 19  Mr.  Dav'u  fuc-  for  the  tithes.  1 'he  defendant  admitted 

ceeded  him;  that  the  defendant  paid  the  agreement ;  but  denied,  that  he  had 

to  him  twenty  pounds  due  fince    his  agreed  to  hold  the  tithes   from   the 

<leath  \  that  he  continued  farmer  there-  plaintiif  for  any  longer  term  than  from 

«>f,  and  received  the  tithes  at  the  fame  the  fecond  of  December   17 19  to  the 

rent  for  the  year  1719;  that  he  paid  fecond  of  December  1720 ;  and  tbc 

ikim  two  quarterly  payments,  and  in  Court,  upon  reading  the  proof  and 

the  month  of  December  1719   died;  hearing counfel)  dilmiScd  the  bUl  with 

4hat  OD  the  twenty-ninth  of  June  1 720,  coils. 

bad 
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had  duly  been  eleftcd  ;  that  he  had  fervcd  the  cures  thereof;  ThiBhrofof 
that  be  was  entitled,  by  confent,  to  have  and  receive  from  the     ^''^^J^* 
occupiers  of  land  therein,  the  tithes  of  all  wood,  and  the  tithes        Kit. 
of  all  other  titheable  matters  arifing  thereon,  other  than  of  corn, 
grain,  and  hay ;  that  according  to  the  cuftom  of  the  faid  pariflies^ 
for  time    immemorial,   the    faid    plaintiff  Hall  was  entitled 
to  have  and  receive  as  follows,  v/z.  of  every  occupier -of  lands, 
within   either   of  the  faid  parlfhcs  from  the  firft  of  November 
in   one  year  to  the  thirty-firft  of  O^ober  in   the  next  year^ 
both  incluiive,  the  following  payments,  that  is  to  say,  for  ai 
calf,  or  any  number  of  calves  fewer  than  feven,  a  full  tenth  part  -    ^- 

of  the  value  of  each  fuch  calf;  and  if  there  are  Icven,  eighty 
or  nine  fuch  calves,  then  one  of  fuch  feven,  eight,  or  nine 
calves,  or  the  full  value  of  one  of  them,  the  faid   plaintifF 
. paying  to  fuch  occupier,  if  he  has  only  feven  calves,  the  fum  of 
one  {hilling  and  iixpence ;  if  only  eight,  one  fhilling;  and  if  nine^ 
iixpence  ;  and  of  pigs,  a  full  tenth  part  of  the  value  of  each  pig, 
if  there  happen  to  be  fewer  than  ten ;  but  that  if  ten  fuch  calves 
or  pigs,  then  one  of  fuch  ten  ;  and  if  more  calves  or  pigs  than  teny 
then  the  fame   payment  and  proportion  for  any  number  ex- 
ceeding ten,   as   before -mentioned  ;  that   he   is   alfo  entitled 
to  the  tenth  part  of  the  value  of  every  colt  fallen  in  the  faid 
parifhes ;  that  the  defendants  had,  for  feveral  years  paH:,  held  and 
occupied  certain  lands  therein,  on  which  they  had  great  quantities 
of  milk,  and  a  number  of  calves  and  colts,  and  a  great  quantity 
of  herbage  eaten  by  barren  and  unprofitable  cattle,  amongfl: 
which  were  a  number  of  fheep  fatted  and  fold  between  the  firft 
oi  November  1779  and  the  (hearing-time  in  thefummer  in  1780, 
from  fuch  fliearing  time  in  1780  to  the  firft  of  November  inftant, 
when  the  year  for  tithing  ends,  according  to  the  cuftom   in 
each  of   the    faid    parifties ;    that  they  had  feverally  taken 
away  from  off  their  faid  lands  all  the  faid  milk,  calves,  colts,  and 
pigs,  and  converted  the  whole  to  their  own  ufe,  and  alfo  the  faid 
herbage,   without  fetting  out   the  tithes  thereof,  or  making 
the  plaintiffs  any  fatisfadlionfor  the  fame,though  often  applied  to, 
but   they  refufed  them  under  feveral  pretences,  and  fet    up 
certain  modufes  payable  in  lieu,  whereas  the  plaintift^s  charged 
the  contrary.     The  bill  therefore  prayed,  that  the  right  of 
the  plaintiffs  to  the  tithes  of  milk,  calves,  and  other  titheable 
matters  aforefaid,and  all  other  vicarial  tithes  produced  on  the  faid 
feveral  parcels  of  land,  or  any  of  them,  and  to  the  feveral  pay- 
ipnents  and  proportions  before  mentioned,  might  be  eftabliflied*;, 
and  that  an  account  might  be  taken  of  all  the  m^ilk>  calves^^ 
colts,  pigs,  and  the  grafs  lands  fed  by  barren  cattle,  which 
the  defendants  refpe^ively  had  during  the  time  in   the  bill 
nientioned ;  and  alfo  of  the  nutnber  of  fheep  fatted  and  fold 
during  the  faid  time  ;  and   that  the  defendants  might  pay  to^ 
t)^e  |>laintifF  Halt  t^e  money  which  (tiould  t^e  reported  due  ta 

Q  3  biw 
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THiBxtHoyor  him  for  fuch  tithes,  according  to  the  proportions  bcforc-mcn^ 
^^^^  ^y  '     t ioncd,  and  the  full  value  of  the  tithes  of  the  faid  milk,  calves,  and 
^^'[         other  titheable  matters. 

1  he  defendant  Thc  defendant  Key  admitted,  that  there  were  two  fach  pa- 
infift  ^n  a  m9.  fjfhes ;  that  the  great  tithes  therein  belonged  to  four  members 
Jhc  '^itile?  of  ^^  ^^^  cathedral  church,  exclufive  of  all  the  other  members 
calves  \  and  that  thereof ;  and  the  fmall  tithes  or  payments  in  lieu  thereof  to 
afumof  4I.  14s.  the  bifhop,  &c.  as  in  the  bill  was  dated  ;  and  faid,  that  the  fmall 
ad.  had  been  tithes  had  been  affigned  to  thc/enicr  vicar  choral  \  that  he  had 
f^Mi^me  infmc'  ^^"  permitted  to  receive  the  fame,  or  the  modujes  in  lieu  thereof, 
roorial,  in  lieu  as  a  fatisfaftion  for  his  performing  the  faid  office,  and  for  ferving 
of  all  fmall  the  faid  cure  ;  and  that  the  plaintiff  i/^// was  duly  elefted,  had 
tithes  and  iw«-  performed  the  faid  office,  and  was  entitled  to  receive  the  fanle. 
^f  faW  ^'iZ  "^  further  faid,  that  for  about  four  years  paft  he  had  occupied 
farrm.  tw<>  tenements,  and  fundry  parcels  of  land,  called  Roffiy  Farm 

and  the  Great  Farm  ;  that,  for  time  whereof  the  memory  of  maa 
was  not  to  the  contrary,  the  tithe*  in  kind  of  milk  had  never 
been  paid  within  the  faid  parifh,  but  that,  for  time  immemorial, 
within  the  faid  pirifh  of  Llandnff^  the  general  cuftom  and  ufage 
in  the  faid  parifh  was,  that  occupiers  cf  land  within  the  faid 
parifh  from  the  firft  of  November  in  one  year  to  the  tbirty-firft 
of  OBober  in  the  next  year,  both  inclufive,  had  been  accuftomed 
to  pay,  and  ought  to  pay,  to  the  plaintiffs  the  bi(hop,  archdeacon, 
and  chapter  of  the  faid  cathedral  church,  in  their  corporate 
capacity,  or  to  theiry^«/^r  vicar  choral^  in  lieu  and  fatisfadlion 
of  tithe  of  milk,  thc  feveral  tnodufes  or  fums  following,  viz% 
/  for  every  cow  having  a  calf,  tenpcnce  ;  and  for  every  heifer 

having  a  calf,  eightpcncc  ;  and  for  every  fallow  cow  having  no 
calf,  fixpence  5  and  for  every  calf  to  (he  amount  of  fix  calves, 
Sixpence  ;  and  one  of  every  fevcn,  eight,  or  nine  calves,  as 
the  tithe  thereof,  the  perfon  entitled  to  fuch  tithes  payipg  to  the 
occupier,  if  only-  feven  calves,^  one  fhilling  and  fixpence  5  if 
only  eight  calves,  one  fliilling  ;  and  if  only  nine  calves,  fix- 
pence  \  and  the  tenth  one  of  every  ten  calves,  as  the  tithe 
thereof:  and  he  ftated,as  evidence  of  the  above  payments,  a  fuit 
in  this   court,  in  Trinity  Term^  ia  the  twenty- eighth  year  of 
George  the  Second^  the  Bi/hop  ofLiandaffv,  Wiliiams.     He  further 
faid,  that  there  was  not  any  fixed  ufagc  or  cudom  about  tithes  of 
pigs  or  colts ;  but  that  the  tithes  thereof  were   due   in  kind. 
He  further  faid,  that  before  his   occupation  of  Rojfer^s  Fartn^ 
for  time  immemorial,  agrofsfutn  of  one  pound,  fifteen  fibillings, 
had  been  annually  paid,   as  a  modus^  in  lieu  and  i'atisfadVion  of 
all  fmall  tithes  arifingon  the  faid  farm,  which  had  immemorially 
confifted  of  about  one  hundred  and  four  acres,  and  was  abutted 
as  in  his  anfwer  mentioned  ;  that  he  had,  during  the  feveral 
years  he  had  occupied  the  fame  up  to  the  thirty-firft  of  OBober 
J  7  79  paid  jthe  like  annual  payment  or  modus  of  one  pound, 
fifteen  ihilUngs,  to  tbc  tenant  of  the  plaintiff  J%i//  for  the  fmall 

tithes 
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tithes  of  the  faid  parifh  ;  that  about  the  twentieth  of  December  ThiBiihop  of 
'  1 779, he  paid  to  the  plaintiff /f/ar//*/ tenant  four  pounds, fourteen     ^"-anoapf 
fliillings,  and  twopence,  in  full  for  all  the  fmall  tithes  arifing     ,    j[^'^ 
on  his  (aid  two  farms  from  the  firft  of  November  1778  to  the  ^^  .  . 
thirty-firft   o£  OElober  1779,   both  inclufive,   viz.  one   pound,  tendered  to  the 
'fifteen  (hillings,  for  Roffer^s  Farm  as  aforefaid,  and  two  pounds,  plaintiff      the 
nmeteen  ihilHngs  fdr  iihe  Great  Farm^  as  by  the  receipt  fet  forth  ^"'"*  **"*  were 
yk  his  anfwer :  and  he  fet  forth  the  titheable  matters  and  things  ^^^^i^J*,*"™  ^' 
he  had  upon  the  faid  farm  for  the  year  following,  and  faid,  that  ^^* 

he  was  ready  to  make  the  plaintiffi  fatisfaftion  for  the  fame  as 
aforefaid ;  and  made  a  tender  thereof. 

The  defendant  Evans  fpokc  to   the   like  effcft  j  and  fet 
•forth  the  lands  he  occupied,  Sac. 

The  plaintiffs  replied  \  the  defendants  rejoined ;  and  wit-  The  caufe 
tiefles  were  examined  on  both  fides ;  and  upon  hearing  counfel  ^•*'*^' 
lor  all  parties  ;  and  reading  fevcral  depoiitions ; 

The  plaintiffs  declined  the  offer  made  to  them  by  the  court  to  ^^®     pWntiff 
try  the  validity  of  the  modus  of  one   pound,  fifteen  fiiillings,  vl[|!j|7  ^**JP  Jj^ 
a-year,  for  and  in  lieu  of  all  fmall  tithes  yearly  arifing  on  Rojer^s  moduitu 
J^arm, 

-     The  Court  thereupon  ordered  fo  much  of  the  bill  as  fought  The  bill  difmif. 
to  eftablilh  the  plaintiff's  right  to  fuch  fmall  tithes  on  Rojfer's  ^^^  "  «^  P<^rV 
Farm^  and  as  fought  a  difcovery  of  and  fatisfadlion  for  the  tithes  ^^«withooftt| 
'  of  milk  and  calves,   and  for  the  tithes  of  the  feverai  titheable 
matters   and  things  yearly  arifing,   renewing,   and  increafing 
on  Rojfer^s  Farm  (the  tithes  of  corn,  grain,  and  hay  only  except- 
ed) to  be  difmiffed  with  cofts. 

The  plaintiffs  agreed  to  accept  the  tenders  mentioned  in  the  and  aifo  a«  to 
anfwers ;  and  therefore  it  was  ordered,  that  fo  much  of  the  ^^  """^  thereof 
bill  as   related    to  fuch  tenders    be    difmiffed,    but    without  ««^*'«^^o^* 

-  '  tender*. 

colts. 


WnifiFiELD  as^ahifi  Cairns.  HiLAaYTitia 

*^      -^  aj.  Geo.  3« 

Durham^  6th  February  i^^l* 

>T^HE  bill  ftated,  that  the  dean  and  chapter  of  Durham  being  the  The  dean  and 
"■■  impropriators  of  the  tithes  both  great  and  fmall,  and  entitled  f^^P'*""  ^^  ^^' 
fto  all  oblations,  obventions,  and  other  ecclcfiaftical  dues,  arifing  (©'"ihc *tuh«8  of 
in  the  townfhips  of  CornhlU  and  Tillmouth^  in  the  chapelry  of  the  townlbipt 
Comhtll^  in  the  county  palatine  of  Durham^  and  the  titheable  of  Comki/J  an4 
places  thereof,  and  to  the  glebe  land  within  the  townfliip  of  ™«»""*  •■ 
Cornhilly  by  indenture,  dated  the  twentieth  day  of  November  *"  \ 
1776,  demifed  to  the  plaintiff  all  that  their  glebe  land  within  the 
li3wn£bip  of  Cornhilly  with  the  appurtenances,    together  with 
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WiikiipxxLB  tie  Eafttr  Beck  belonging  to  the  chapel  of  Cornbill^  and  alfo 
mgainfi  j^jj  ^gjj.  ^jjjjg  i^ay^  and  all  ai!id  iiogular  fmall  tithes  of  the  town- 
c^iEHi.  •  ^.p^  ofCamhill  and  Tiltmouth^  with  all  the  profits,  &c.  thereto 
belonging  (the  tithe  corn  of  Cornbill  and  TWmcuth,  and  the  tithe 
of  W00I9  lambsi  and  fifh  of  the  faid  townfhips  only  excepted)^ 
toJiold  for  twenty-one  years,  if  the  plaintiff  fhould  fo  long  live 
and  continue  curate  of  Cornhill^  in  as  ample  a  manner  as  any 
farmers  of  the  premifes  theretofore  had  enjoyed  the  fame,  under 
the  yearly  rents  and  refervations,  and  fubjeft  to  the  covenants 
therein-mentioned  ;  that  the  plaintiff,  by  virtue  of  the  faid  in- 
denture, immediately  entered  into  poffcfEon  of  the  glebe  land,and 
became  entitled  to  the  faid  demifed  premifes,  and  had  ever  fince 
been,  and  ftill  was,  curate  of  the  faid  chapel  of  Cornhill ;  that  the 
defendants  had  had,  i}nce  the  firft  of  Jwie  1778,  on  their  lands 
in  the  faid  townihips,  turnips,  potatoes,  dry,  barfep,  and 
unprofitable  cattle,  clover  grafs,  turkies,  pigs,  geefe,  hens,  lint, 
Eqfter  du^s,  and  other  titheable  matters,  the  tithes  of  which  they 
had  refiifed  to  pay,  on  a  pretence,  that  certain  modufu  were 
payable  in  lieu  thereof,  which  the  plaintiff  denied;  and 
PRATED,  that  the  defendants  might  feverally  account  for  and 
pay  the  fame. 

The  defendants  infifted,  that  there  were  modufes  payable  for 
their  farms  in  lieu  of  the  tithes  arifing  thereon  ;  and  that  they 
had  been  paid  to  the  faid  curate  by  their  landlord  Sir  Prancif 
Slake  \  but  they  admitted,  that  they  had  paid  tq  the  plaintiff 
feveral  fpecies  of  tithes  in  kind. 

The  plaintiff  replied;  the  defendants  rejoined  ;  and  witneflcs 
were  examined  on  both  fides ;  and  upon  hearing  counfel  on  the 
part  of  the  plaintiff ;  and  reading  an  order  dated  the  twenty- 
ninth  of  January  lafl  to  read  and  prove  exhibits  at  the  hearing ; 
and  readmg  a  copy  of  a  grant  from  thr  rolls  chapel, 
dated  the  fixteenth  day  of  May^  in  the  thirty-third  year  of 
Hfnry  ibt  Eighth^  to  the  dean  and  chapter  of  Durham  \ 
9  leafe  from  the  dean  and  chapter  of  Durham^  dated  the 
twentieth  of  November  1776,  of  the  glebe  lands  and  great 
and  fmall  tithes  within  the  town  (hips  of  CornhUl  and  Till* 
tnouihy  in  the  chapelry  of  Cornbill  and  the  titheable  places 
thereof ;  feveral  proofs  in  the  caufe  ;  and  hearing  counfel  for 
the  defendants ; 

•     The  Court  ordered  the  defendants  to  account  for  all  the 
feveral  titheable  matters  and  things  demanded  by  the  bill|  with 

COftj). 


Speed 
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Sp^ed  againj  Lon6LANd« 

Han^flnre^  ^th  May  1783. 

•T^HE  vicar  of  Eling^  in  the  county  of  Uants^  claimed  the  tithes  Th«  vicar  of  £. 
-■■    of  hay,  h?iy  graf$,   and  9II  fmall  tithes,  yearly   ariCne  %»  *°  Hamp. 

therein.  *»  >«r<.  «  enUtled 

«  to  Che  tithes  of 

The    defendants  fai4,  that  a    compofkion    of   one    fhilllng  ^^  P«^*  *«^  ^ 
in  the  pound  had  been  immemorially  paid  in  lieu  of  all  tithes  ^^  ^^^  *^ 
due  to  the  plaintiff,  a^  yicar^  ui^til  the  twenty«fifth  of  March 
1778. 

Th£  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  feveral  titheable  matters  and 
things  demanded  by  the  bill,  with  cods  \  and  on  the  thirteenth 
of  July  1784,  the  deput/s  report  was  confirmed,  and  the 
defendants  ordered  to  pay  the  feveral  fun^s  reported  due,  with 
fubfequent  cofts^ 


Payne  againjl  Powlett. 

Dorfetjbire^  I2fh  May  1783. 


^3*  Csa  3* 


THE  vicar  of  BucUand  Newton^  otherwife  BucUand  Albas  (a)^  The   vicar   of 
in  the  county  of  Dorfet^  claimed  the  fmall  tithes  ariiing  JfuMa^  Ne%o^ 
thercb(*);  and  ftatcd,that  the  defendants  the  dean  and  chapter  ^^  '?  ^^' 
of  IFells  were  impropriators  of  the  rcfikory,  and  entitled  to  'tGribe'*iiaiM  of 
the  tithes  of  com,  grain,  hay,  and  wood  \  that  they  being  fo  clover  feed  and 
entitled  did,  before  1770,  leafe  the  fame  to  the  defendant  Anne  other gnfs feeds, 
P9wlm  J  that  fince  the  faid  year,  many  of  the  landholders  in  the  '."^  ^  *"  *** 
parilh,  and  particularly  the  defendant  Pople^  had  fown  their  lands  ri(h]^^cept^ 
with  clover  and  other  grafs  feeds,  which  they  had  threfhed  for  corn,  grain,  bay^ 
feed  \  that  the  tithe  thereof  being  a  fmall  tithe  opght  to  have  and  wowi. 
been  paid  to  the  plaintiff  as  vicar  1  but  that  the  leilee  of  the 
re&>ry  had,  fince  the  faid  yeari  received  the  faid  tithes  of  clover 
feeds  and  other  feeds  }  and  pretended,  that  fhe  was  entitled 
thereto  asleffee  as  aforefaid.    The  bill  therefpre  prayed,  that  the 
plaintiff's  right  to  the  faid  tithes  might  be  e(labli(hed  \  that  the 
defendant  H.  Pople  might  pay  him  the  faid  tithe  which  had 
become  due  iince  theyear  1770 ;  and  that  the  defendant  Powlett 
might  repay  him  for  all  the  tithe  of  feed  fhe  had  fince  the  faid 
year  received  from  any  of  the  landholders  in  the  parifh. 


(a)  See  Lifter  fi.  F07,  voL  t.  page 

422. 

{ii)  Id  Trinitf  Tcnyi*  in  the  twflfth 
jrcajr  of  ^uttn  Anncy  Fojy  a  landholder 
in  the  tithings  of  BrockbampUn^  Dmntifip 
and  CiiMgeTf  in  tfie  parifli  of  Butkland 
NnvtMt  otherwife  BycilanJ  Akbatf  filed 
^  bill  in  the  court  of  exchcc^uer  againfl 


2^#r,the  viear  of  the  parlih,  to  eftablilk 
certain  nwiufet  in  lieu  of  tithes  in  kind 
in  the  faid  tithings ;  but  the  bill  was 
d'tfmifled,  becaufc  it  was  brought  by  the 
pUintifT  alone  to  t^h)X{h^fnoJiifu  in  the 
faid  tithings,  whereas  the  inhabitant 
therein  Qught  to  have  been  parties. 

The 
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Th9  dean  and  chapter  of  Wells  faid,  that  they  were  impro* 
priators  of  the  reAory,  and  entitled  to  all  tithes  whatfocTcr 
thereto  belongingi  and  alfo  to  the  right  of  (Mrefentation  to  the 
vicarage  ;  that  the  fame,  before  the  year  1770^  had  been  in  leafe 
to  the  defendant  Powlett  \  that  the  vicarage  was  many  years 
fince  endowed  with  fome  of  the  tith,es  arifing  within  the  parifh ; 
that  the  plainfiff  was,  in  1 766,  duly  prefented  thereto,  and  had, 
by  himfelf  and  curate,  performed  the  duties  thereof ;  that  the 
defendant  iVrc;/^/  claimed,  by  virtue  of  the  leafe  of  the  faid 
rectory  impropriate,  to  be  entitled  to  the  tithes  of  all  clover  and 
grafs  feeds,  as  part  of  the  tithes  belonging  to  fuch  redory  \ 
that  fhe  had  received  fuch  tithes,  or  fome  fatisfaAion  for  the 
fame,  from  all  or  mod  of  the  occupiers  of  lands  in  the  parifh ; 
but  that,  as  they  had  never  received  the  tithes  belonging  to  the 
re&ory,  they  could  not  fay  whether  fuch  kind  of  tithes  belonged 
to  them  as  reAors,  to  the  defendant  Powlett  as  thejr  leilce,  or  to 
the  plaintiff  as  vicar  ;  and  that  they  therefore  left  the  plaintiff 
to  make  fuch  proof  as  he  (hould  be  able  in  fuppoxt  of  his  claim  \ 
but  they  iniifted,  that  they  as  re£lors,  or  their  lefTee,  were  entitled 
to  fuch  tithes,  unlefsthe  plaintiff  (hould  make  out  a  right  thereto 
in  a  legal  and  proper  manner. 

The  defendant  Anne  PovJeti  denied  that  the  vicar  was  entitled 
to  all  fmall  tithes  in  the  parifh  ;  and  iniifted,  that  (he  was  enti- 
tled to  the  tithes  of  hemp,  clover  feed,  and  all  other  grafs  feeds, 
of  what  nature  or  kind  foever,  and  whether  the  tithes  thereof 
were  great  or  fmall.     She  admitted,  that  the  refiory  was  impro* 
priated,   and   the  vicarage   endowed  ;   and  infifled,  that  the 
impropriator  was  entitled  not  only  to  the  tithes  of  com,  grain, 
hay,  and  wood,  but  alfo  the  tithes  of  hemp  and  of  .grafs  feeds ; 
and  that  the  vicars  had  only,  from  the  time  of  the  endowment, 
received  all  other  fmall  tithes  ;  and  that  hemp  and  grafs  feeds 
not  being  recited  in  the  endowment,  he  was  not  entitled  thereto. 
She  admitted  the  receipt  of  the  tithes,  as  ftated  in  the  bill ;  and 
faid,  that  (he   was  not  compellable  to  account  until  the  plain- 
tiff (hould  have  fully  ^eflablifhed  his  right  to  the  tithes  in  qoef- 
tion. 

The  defendant  H.  Pople  faid,  that  clover  and  other  grafs  had, 
for  many  years  paft,  been  permitted  to  ftand  for  feed  in  the  faid 
parifh,  and  had  then  been  cut  and  tbrefhed  for  feed  \  that  the 
tithes  of  all  fuch  clover  and  other  grafs  feeds  had  been 
conftantly  claimed  by  the  leffce  of  the  reftory,  as  part  of 
the  tithes  belonging  thereto  ;  and  that  the  tithes  thereof  had 
been  conftantly  delivered  in  kind,  or  compounded  for  with  the 
faid  leffee  ;  that  neither  the  plaintiff,  nor  any  other  vicar  of  the 
parifh,  had  ever  received  any  tithe  for  any  fuch  clover  or  other 
grafs,  or  any  fatisfaAion  for  the  fame,  or  had  ever  claimed  any 
iuch  tithe,  until  the  plaintiff  thought  fit  to  fet  up  a  claim  thereto. 
He  fet  forth  an  account  of  the  clover  and  other  grafs  feeds 

which 
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^hich  had  arifen  on  the  lands  in  his  occupation  ;  and  iniifted,  Patii k 
that  he  was  not  liable  to  make  the  plaintiflFany  fatisfaflion  for  ^^^^ 
the  tithe  thereof.  1>ow*.t«. 

The  plaintiff  replied;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  the  part  of  the  plaintiff  and  the  defendant 
Anne  Pvwlett  only  ;  and  the  caufe  came  on  to  be  heard  the 
eighth  day  of  Maj  1783  5  when  upon  hearing  counfel  for  all 
parties  ;  and  reading  feveral  of  the  proofs  taken  in  the  caufe  \ 

The  Court  deferred  giving  their  judgment  herein  until  the 
thirteenth  of  May  1783  ;  when 

,    The  Court  ordered  the  bill  as  againft  the  dean  and  chap- 
ter to  be  difmiffed  with  coils. 

The  Court  further  ordered  the  deputy  remembrancer  to 
take  an  account  of  what  was  due  to  the  plaintiff  from  the 
defendants  Powiett  and  Pople  for  the  titheable  matters  demanded 
by  the  bill  for  Jlx  years  previous  to  the  filing  thereof;  that  the 
fame  be  taken  as  againft  ^fine  Powleit  for  the  money  by  her 
received  for  the  faid  titheable  matters  ;  and  as  againft  i/.  Pople 
for  the  titheable  matters  which  had  arifen' on  the  ground  in 
lus  occupation^  withcofts. 


Barton  againft  Ibberson. 

Middle/ex^  22d  May   1 783. 


•3.  Cso.  )• 


•TpHE  reftor  of  Saint  Andrenv^  Holhrn^  in  the  county  of  Mid-  "Hw   reaor  «C 
-*•     dUfex^  ftate,  that  his  father  had,  in   the  year  1734,  been  [^J^^'^^'T^^'f 
duly  prefentcd  to  the  faid  rectory  j  that  he  continued  reftor  ^\J^'^^  "  f*^  *^ 
thereof  until  the  tenth  oi  December  1 780,  when  he  died  inteftate  ;  quarter,  in  Hc« 
that  he,  the  plaintiff,  adminiftered  to  his  perfonal  eftate  ;  that  he,  of  the  tithes  of 
the  plaintiff,  was,  about  January  1 78 1,  duly  prefented  to  the  rec-  '*'  ^^J^J^ 
tory  \  that  the  defendant  liad,  ever  fince  the  year  1770,  occupied  J^^-^j^"  * 
the  Blue  Boar  Inn^  in  Holhom ;  that  he  and  all  former  occupiers 
thereof  had  been  immemorially  bound  and  obliged  to  pay,  and 
from  fuch  time  till  the  interruption  hereinafter-mentioned  had 
accordingly  from  time  to  time  paid  to  the  rcftor  of  the  faid 
reftory,  the  fum  of  five  fliillings  at  the  end  of  every  quarter  of 
a-year,  that  is  to  fay,  at  Lady  JJay^  Midfummer  Day^  Michaelmas       '  ' 
Dayy  and    Chrijfmas  Da)^  in    each  year,  or  as  ibon   after  as 
demanded,   in  lieu  of  the  tithes  of  the  produce  or  incrcafc  of 
the  ground  covered  by  fuch  meffuage  or  tenement,  with  the 
appurtenances,  and  appropriated   to  the  ufe   thereof,  or  as  a 
modus^  compofition,  or  other  payment  on  account  thereof,  or  of 
the  faid  meffuage  or  tenement,  with  the  appurtenances;  that  the 
defendant  had  regularly  paid  the  faid  quarterly  payments  to  the 
'plaintiff's  father  to  Michaelmas  1773  ;  that  he  had  afterwards 
'  yrithhcid  the  fame  till  his  father's  deaths  and  had  alfo  withheld 

from 
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Baitoh       from  the  pluintiffthe  faid  payments  which  had  become  due  ta 
^?«  "fi        liin,  as  rcftor  fincc  his  father's  death*    The  bill  therefore  prayed 
an  account  and  payment. 

The  defendant  admitted,  that  he  occupied  the  Blue  Boar  Inn ; 
but  denied  the  exigence  of  tlie  modtu  ;  and  faid»  that  if  he  had. 
paid  it)  it  was  an  impoiition  upon  h\m^  and  that  he  had  declined 
paying  it  on  that  account* 

The  plaintiff  replied  5  the  defendant  rejoined  ;  and  witncflcs 
were  examined  on  the  part  of  the  plaintiff  only  ;  and  upon 
hearing  counfel  for  the  plaintiff;  and  no  coUnfel  appearing  for 
the  defendant  to  open  his  anfwer  ^ 

The  Court,  upon  reading  the  bill,  and  an  order  of  court- 
whereby  the  defendant  undertook  to  appear  gratis^  ordered  the 
deputy  remembrancer^  to  take  an  account  of  the  quarterly 
payments  which  were  due  to  the  plaintiff's  late  father  at  bis 
death,  and  to  the  plaintiff  iince  his  father's  deceafe^'as  demanded 
by  the  bill,  with  cofls,  unlefs  caufe  were  fhewn  to  the  coo* 
trary  \  and  no  caufe  being  fhewn,  the  decree  was,  on  the  twenty- 
iixth  of  June  1783,  made  abfolutc  \  and  on  the  twenty-fourth  of 
July  following,  the  deputy's  report  was  confirmedji  with  fubfix 
i^uent  cof^s. 

EastiiiTbkm  Bennett  agaitifi  Peart. 

93.  Gxo.  5. 

LincohiJbWey  27/A  Jlf/iy  1783. 

The  vicar  of  ^H£  bill  ftated,  that  the  plaintiff  ^^n^/Z  had  been,  £rointh«^ 
Ung  SMttMf  in  A  year  1775,  impropriator  of  the  parifbt  *nd  patron  of  the 
liMco/tjLtre,         Ticarage  of  Lons:  Sutton^  in  the  county  of  Lincoln  ,•  that  he  was 

cla.ms  ihc  tithes        ^.  ,°,  n.,  irni'iLi  j. 

of  ai)  hmihs  tkat  ^^^titled  to  all  tithes  gre^t  and  small,  except  iuch  as  belonged  to 
are  bmbcd  Iq  the  vicar ;  that  the  plaintiff  Greaves  had  been,  from  the  laid 
fitc  parifli  i         year,  vicar  thereof  \  that  he,  as  vicar,  was  entitled,  amongft 

other  things,  to  the  tithes  of  all  lambs  that  fell  in  the  parifh  ; 
tbe  tithe  agift-  to  the  tithe  of  agiftment  of  all  fat  or  ftorc  fliecp  fed  and  dcpaf- 
Std"*  Vtwein  ^**^^^  therein  from  and  after  ihearing  time,  and  removed  out  of 
SbtMr'^g  Day  ^^^  parilh  before  the  ne^t  ihearing  time  i  to  the  tithe  of^gift- 
and  Siearir.1  mcnt  of  all  bullocks,  barren  cows,  horfea  ^.nd  mares  ufed 
^''J  >  '   in  huibandry  bufinefs,  heifers,  colts,  and  other  barren  and 

the  tithe  aj^ift,  unprofitable  cattle ;  and  tp  threepence,  at  ^0/?rr,  for  eyerylheqp 
went  of  wi  bar-  brought  into  the  parifli  to  feedj^  and  fold  or  fcnt  out  of  it 
'V*  "*'  *  1.  ^  wiihput  being  fhorn  therein,  in  the  year  wherein  fuch  flbccp 
UT  evMv^c!  ^^'^  ^^  brpyght  in,  in  lieu  of  the  tithe  of  the  agifl:rocnt  of 
brought  into  f^ch  iheepj  (pr  the  tipie  fuch  (heep  were  kept  or  fed  in  the 
and  ioid  cut  of  parifh  ;  that  pn  the  eighth  of  November  1780,  Greaves  dexnifed 
the  panfli  un.  to  him  the  faid  vicaragej^  with  the  tithes  thereto  belongiog» 
^'"*  except  as^  after-mentioned,  to  hold  for  twenty-one  years,  apd 

thereby  afSgned  to  him  all  arrears  of  ^he  faid  agiftment  tithes 
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and  of  the  cuftomary  payment  of  threepence  a  head  for  all  fheep      Bewnitt 
fold  or    fent  out    of    the  parifh  without  being   ihom,   and       p^^^^ 
which  fliould  be  due  at  the  Lady  Day  then  next  from  the  occupiers 
of  lands  therein^  to  hold,  ^receive,  and  take  the  faid  arrears 
for  his  own  ufe  ;  but  that  all  houfes^  buildings,  gardens,  church-       ' 
yard  and  furplice  fees,  were  to  remain  the  property  of  the  faid 
Greaves  ;  that  on  thij  fifthday  oi  January  1 78 1,  he,by  indenture, 
empowered  him  to  fue  for,  recover,  and  receive  for  his  own  ufe, 
from  the  occupiers  of  lands  therein,  the  vicarial  tithes  and  the  faid 
cuftomary  payment  fo  demifed,  and  to  give  receipts  for  the  fame ; 
that    by  virtue    thereof,   he    had    ever   fince    been    entitled  from  the  ijih  of 
to  receive   for  his  own  ufe  all  the   faid    tithes  which  had  ^^^f*^  ly'o. 
arifen  from    the    eighth    day  of  November    1780  ;    that  the 
defendants  were,  before  and  fince  November  1780,  landholders 
in  the  pariQi ;  that  they  had  had  thereon  a  number  of  lambs 
fallen ;  that  they  had  depaftured  thereon  a  number  of  fheep 
after  (hearing-time,  and  had  removed  them  out  of  the  faid  pariih 
before  the  next  (hearing-time  5  that  they  alfo  had  thereon  a 
number  of  bullocks,   barren   cows,  horfes,   and   mares    (not 
ufedin  huibandry  bufinefs  in  the  faid  parifli),  heifers,  colts,  and 
other  barren  and  unprofitable  cattle  ;  that  a  number  of  the  flxeep 
fo  fed  had  been  brought  into  the  parifli  to  feed,  and  were  after- 
wards, in  the  fame  year,  fold  out  of  the  parifh  without  having 
been  (beared  ;   that  the  plaintiffs   had   long  fince  given   them 
notice  of  the  faid  demife  and   inilrument  ;   that  the  plaintiff 
Bennett  had  often  applied  to  them  to  account  with  him  for  the 
lambs  fallen  fince  the  eighth  of  November  1780  for  the  tithe  of 
the  agi{^ment  of  the  (hecp  fed  in  the  years   1780  and  1781 
after  the  (hearing -time,  and  fold  out  of  the  pari(h  before  the  next 
(hearing-time  s  for  the  threepence  a-head  due  for  the  fame ; 
and  for  a  tenth   part  of  the  value  of  the  agiftment  of  the  laid 
federal  fpecies  of  cattle  before-mentioned  ;   but  that   they  had 
refufed  to  pay  the  faid  tithes,  under  a  pretence  that  no  fuch  modus 
was  due.    The  bill  then  ftated  the  proceedings  in  the  canfc  of 
Bennett  v,  Allenby  (ai)  \    and  charged,  that  the  plaintiff  Bennett 
had,  foon  after  the  date  of  the  faid  leafe,  offered  to  accept  a 
compofition    of    three    (hillings   an  acre   for   the  defendant's 
inclofed  lands,  cxclufive   of   the  commons,  which  being  very 
. cxtenfive,  and  rich  land,  and  conftantly  ftocked  with  a  number 
of  (heep  and  cattle,  would  reduce  it,  on  the  whole,  to  two 
(hillings  and  threepence  an  acre  yearly,  in  lieu  of  all  tithes,  * 

great  and  fmall  *,  but  that  the  defendants,  in  order  to  harrals 
him,  had  refufed  to  accept  the  (aid  offer,  and,  with  feveral  other 
.occupiers,  had  executed  a  deed,  dated  the  twenty-third  of 
ft^rtfary"  1 78 1,  whereby  they  agreed  to  refift  all  demands  that 
(hould  be  made  on  them  by  the  plaintiff  for  fuch  tithes.  The 
•Oill  therefore  prayed  an  account  and  payment  of  the  faid  tithes. 

{a)  Ante. 

>2  The 
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Bewnitt  The  defendant  Peart  admitted,  that  the  vicar  was  entitled^ 
^i^'^  hy  endowment  or  prefcription,  to  the  tithes  of  alt  lambs  fallen 
'  i^  the  faid  parifh ;  and  infif^ed,  that  lambs  fo  dropped 
MftsJitotiS^  ^^  tithcable  on  the  firft  Monday  after  May  Day  ;  but  be  denied^ 
lambs  are  paya-  ^^^^  ^ithe  of  agiftment  of  fat  or  (lore  iheep  depaftured  in  the 
bleon  the  firfl  pariQi  from  and  after  ihearing  time,  and  removed  thereout 
A/offifl^  afier  before  the  next  fliearing-time,  was  due  either  to  the  reftor 
MajDay  j  ^^  vicar,  unlefs  fuch  fliccp  had  not  been  Ihorn  in  the  parifli ; 
that  no  agift.  and  infifted^  that  the  tithe  of  wool  of  fuch  fheep,  or  the  cuftomarf 
^*°*  **'^  "  payments  in  lieu  thereof,  had  been  rendered  and  paid  in  full  of 
itl  ^between  ^^^  ^^^^^  ^^  '^^^  fliecp  ;  and  that  no  tithe  of  agiftment  of 
Shearing  dayand  ^uch  fheep  was  due  of  common  right  ;  for  that  it  would  be 
Ihearing-day.  unreafonable  that  tithe  wool  fhould  be  paid  for  fuch  (heep,  and 
^at  hare  been  ^jf^  ^jthg  agiftment,  efpecially  as,  according  to  the  ufual  courfe 
rioT-  the  ^tithc  ^f^^^^^ndry^othcr  fticcp  are  brought  into  the  parifti  in  their  room 
wool' being  paid  ^ith  as  much  growing  wool  on  their  backs  ;  and  that  therefore 
in  lieu  o£  fuch  the  plaintiffs,  by  receiving  agiftment  tithe  for  (uch  (heep,  would 
tithe ;  receive   double  tithe  for  the  fame ;  but  that  fuch  claim  of 

ofrommonrult  *ff^"^^'  ^'^^^  ^f  (heepwould  be  particularly  unreafonable  and 
due  for  the  a-  iil-founded  in  cafes  where  fuch  iheep'  had  been  depafturcd 
giflment  of  on  ground  which  had  been  mowed  for  hay,  and  had  paid  tithe 
Ihecp  or  other  of  fuch  hay  ;  and  he  fubmitted,  that  of  common  right  no  tithe 
w?  h  h"  '^"d  ^^^  ^^^  ^^^  agiftment  of  flicep  or  cattle  agifted  on  land  which 
tithe  of  hay^the  ^^^  ^^^  mowed,  and  had  paid  tithe  of  hay  in  the  fame  year, 
lame  year  3       He  further  infifted,  that  neither  the  re£lor  or  vicar  is,  or  ever 

was,  entitled  to  the  tithe  of  agiftment  of  all  or  any  bullocks, 
barren  cows,  horfes,  or  mares,  not  ufed  in  huft>andry  bafinefs 
in  the  pariiL,  or  of  heifers,  coits,  or  any  other  barren  or  unpro- 
that  a  modus  of  ficable  cattle  kept,  fed,  and  depaftured  therein ;  but  that  on  the 
ad.  a  year,  at  contrary,  by  thecuftom  of  the  parifli,  there  was  payable  to  the 
bte  "^by*  Undl  ^*^*'*  ^  modus  of  twopence,  at  Eajler  in  every  year,  or  after  upon 
holden,  under  reafonable  demand,  by  every  perfon,  or  at  Icaft  by  every  perfon 
the  names  of  being  an  inhabitant  in  the  parifli  occupying  any  mefluage, 
hearth  fi-oer^  cottagc,  garden,  orchard,  yard,  land,  meadow,  pafture,  or  marfli 
and^/So/'^  8^°^"^  therein,  by  the  name  or  names  of  beattb filverj  garden 
taxing  finxr^J^^^^^'i  ^^^  J^ot  and  waxwg  fiiver,  in  lieu  of  all  tithes  of  herbs, 
in  lien  of  ths  flowers,  roots,  apples,  pears,  plumbs,  nuts,  and  other  fruits,  in  or 
tithct  of  garden  upon  any  gardens,  orchards,  or  yards  in  the  parifli,  yearly 
fii^wood  ^'"and  S^^^*"8>  arifing,  and  incrcafing,  and  of  all  wood,  cuttiugs, 
the  agiftment  of  <^fopping8,  and  toppings  of  trees  cut  in  fuch  year,  and  alfo  of 
barren  cattJe  \     herbage  and  agiftment  of  all  barren  and  unprofitable  cattle 

whatever,  kept,  fed,  and  depaftured  within  the  faid  parifli  in  fach 
that  the  3d.  at  year.    The  defendant  admitted  the  cuftom  to  pay  threepence 

ftw'^oki  outS  *  ^^^^  ^^  ^^  ^^^^^  ^^^  ^"^^^  ^^^P  brought  into  the  parifl), 
the  pariih  "un-  ^"^  ^^P^  therein,  and  fold  or  fent  out  of  it  without  having  been 
fliom  does  not  fliorn  therein^  as  a  modusy  in  lieu  of  the  tithe  of  agiftment  of 
extend  to  (heep  fuch  flieep,  for  thc  time  fuch  flieep  had  been  fo  kept  or  fed  in 
In'^ihei  w^"*"  ^^^  parifli,  excepting  that  no  payment  had  ever  been  mad; 

siarkec,  or  to  Iheep  that  have  beenp  flioni  \ 

3  in 
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in  lieu  of  tithe  of  agiftmcnt  oiF  (heep  brought  into  the  pariih,     Bimwett 
and  fed  and  depaftured  therein  for  one  or  two  nights  only,        ^z^t^fi 
in  their  way  or  paflage  through  the  parifh  from  fome  other  place 
to  fome  other  place  in  the  ufual  courfc  of  bufincfs  for  the  fupply 
of  markets  or  otherwife,  and  except  that  fuch  wodtu  of  three- 
pence a  head  extehded  to  all  fheep  fold  out  of  the  pariih  between 
Candlemas  TJidJbearing  time  with  the  wool  on  their  backs,  whether 
brotight  into  the  faid  pariih  after  {hearing  time  in  the  preceding 
year,  or  Ihorn  in  the  pariOi  in  the  preceding  year,  or  bred  therein 
and  (horn.  He  admitted,  that  he  occupied  the  lands  in  the  parifh 
as  mentioned  in  his  anfwer  \  and  faid,  that  he  had  paid  the  tithes         » 
for  the  fame  up  to  Lady  Day  1781  :  and  fet  forth  his  titheable 
ma^'ters. 

■ 

The  defendant  Taylor  and  others  anfwered  in  like  manner. 

The  defendants  y,  Mathew  and  S.  Hix  faid,  that  they  had  that  wt^dwdUrf 
not  been  refident  in  the  pari(h  fince  the  tenth  day  of  November  occupying  lands 
1780  ;  and  that  by  the  cuftom  thereof,  perfons  occupying  lands,  ">  the  panfti  pay 
buttfiot  redding  therein,  had  always  paid  eightpence  an  acre  yetrly,inlieaof 
yearly,  in  lieu  of  all  tithes,  except  the  tithe  of  corn,  which  was  all  tithes,  except 
paid  in  kind  ;  but  that  if  fuch  cuftomary  payment  of  eightpence  ^  c^"*  i 
an  acre  were  not  duC)  they  were  entitled  to  the  benefit  of  the  fe- 
deral other  cuftomary  payments  in  lieu  of  tithes  as  made  by  per- 
fons refident  in  the  pariih  ;  and  they  admitted,  that  they  had 
lambs  fallen  on  their  lands,  and  that  they  had  taken  the  fame 
away  without  fetting  out  the  tithe  thereof. 

The  defendants  iJ.  Taylor,  B.  Taylor^  and  T.  Harbor,  refidents  ^j^^^  refidmtf  i« 
in  the  parifb,  faid,  that  a  payment  of  three  (hillings  for  every  Snuui  Saint  Ma^ 
tenth  lamb  in  Sutton  Saint  Mary*j  and  Sutton  Saint  Nicholas,  and  ry  and  Sutton 
two  {hilling$  and  fixpence  for  every  tenth  lamb  in  Sutton  Saint  ^''""  NkbUss 
James  znd  Sutton  Saint  Edmunds  had,  by  the  cuflom  of  the  parifh^  JJ^  every  "tithe 
Been  accepted  in  lieu  of  the  tithe  thereof,  iamb  ^ 

and  2«.  6d.  in  Suttcn  Saint  Jamts  and  Satton  Saint  Edmunds  \ 

The  defendants  Hicks  and  Mathenrs  out-owners,  and  the  The  other  de. 
defendant  R.  Tayhr  refident  in  Sutton  Saint  Marfs,  faid,  ^hat  ^-^^^^^^^^ 
they  were  ready  to  pay  three  fhillings  for  every  tenth  lamb  ^ 
and  B.  Tayhr  and  T.  Harbor,  refident  in  Sutton  Saint  Edmunds^ 
faid,  that  they  were  ready  to  pay  two  (hillings  and  fixpence 
for  every  tenth  Jamb.  They  fcvcrally,  except  Hicks,  admitted, 
that  they  had  depaftured  fheep  after  (hearings  and  had  fentthcm 
away  before  the  next  (hearing  ;  and  that  they  had  alfo  depaf- 
tured barren  cattle  on  their  lands.  They  alfo  (iated  an  account 
of  the  ftock  which  they  had  ^  and  infifted  on  the  fame  defence 
in  bar  of  the  plaintiff's  demand  as.  had  been  infilled  on  by  the 
defendant  Peart ^ 

The  defendants  Mathews  and  ^Hicks  faid,  that  they  were  not 
refidents  in  the  parifh,  and  were  ready  to  pay  eightpence  an  acre 

in 
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BiNMiTf      jn  l;^^  ^(  ^i\  tithes>  except  of  corn  ;  and  that  they  had  paid  tht 
P^RT.        ^^^c  to  the  plaintiff  Bennett.  ^ 

fcwrd""^  The  plaintiffs  Replied  i  the  defendant*!  rejoined ;  and  #lt. 

neiTes  were  examined  only  on  the  part  of  the  defendants  $  and 

upon  hearing  counfel  feveral  days  on  the  part  of  the  plaintiffs 

and  defendants ;  and  reading,  for  the  plaintiffs  the  anfver  of 

the  defendant  Peart  and  of  the  other  defendants  ;  the  bill  ;  the 

feveral  depofitions  taken  on  the  part  of  the  defendants  ;  a  leafe 

from  Greaves  to  Bennett  of  the  vicarial  tithes  of  the  parifli  of 

Sutton^  dated  the  eighth  of  November  1780;    the  record  of 

THE  posTEA  on  the  trial  of  an  iffue  heretofore  direded  by  th'is 

.    .  tourt  ih  the  caufc  of  Bennett  v.  jillenby  ;  a  decree  made  in  that 

evidence"  ovcr^  caufe,  dated  the  thirtieth  of  June  1778  ;  and  upon  reading, 

riiJe4.  *  ^^  behalf  of  the  defendants,  the  anfwer  of  Richard  Taylor  and 

others,  and  it  being  objected  by  the  counfel  for  the  plaintiffs  that 
the  evidence  touching  the  tithe  of  lambs  was  not  warranted  by 
the  allegations  in  the  anfwer,  and  the  objedtion  being  over-mled 
by  the  Court ;  and  on  reading  the  anfwer  of  the  defendant 
Greaves  in  the  faid  caufe  of  Bennett  v,  AlUnhy  ;  the  depofitions 
taken  in  this  caufe  ;  the  anfwer  of  the  defendant  Greaves  in  a 
caufe  in  this  court,  Bennett  v,  tVallett  ;  an  order,  dated  the 
twenty-firft  of  AJay  inftant,  to  read  proceedings  in  the  duchy 
COURT  OF  Lancaster^  viz.  the  information,  anfwer,  and 
depofitions  in  a  caufe  in  the  duchy  court  of  Lancajler^  the 
Attorney  General^  at  the  relation  of  Sir  Oliver  Butler^  Knigbt, 
informant,  againft  Clarke,  clerk,  and  another  \  a  decretal  order 
therein,  dated  the  eleventh  of  February^  in  the  firtt  year  of 
Charles  the  Firji  ;  the  twenty-fourth  of  May  1 708,  the  original 
terrier  of  the  parifh  of  Sutton ^  from  the  Bj/bcp  of  LincoMso&zt, 
Bdgden  ;  Trinity  Term,  in  the  eighth  year  of  George  the  Tkird, 
office  copy  of  a  judgment  obtained  in  his  majefty*s  court  of 
common  pleas,  Afathew  and  Others^  plaii/. tiffs,  v.  Greaves,  clerk, 
defendant  ;  7ri$iity  Term,  in  the  fixtcenth  year  of  Georgette 
Third,  bill^  anfwers,  depofitions,  and  proceedings  in  the  caufe  of 
Bennett  v»  Jllenby ;  certificate  of  the  burials  of  John  Pike  and 
feveral  others,  witnefiles  examined  in  the  faid  caufe  on  behalf  of 
the  defendants  \  Hilary  Term,  in  the  eighteenth  year  of  George 
the  Third,  bill  and  anfwer  in  this  court,  Bennett  v.  Wallett  and 
Others  \  a  libel  admitted  on  the  behalf  of  the  faid  JVilHam  Greaves^ 
clerk,  in  the  confiftory  court  of  the  archdeacon  of  Lincoln,  againft 
Richard  Oxtaby,  together  with  the  anfwer  of  the  faid  defendant 
thereto^  and  the  a£ls  of  the  faid  confiftory  court  upon  the 
acceptance  of  the  tender  made  therein  ;  a  receipt  or  difcharge 
from  George  Totnlin,  agent  to  the  plaintifi^  to  the  plaintiff  fl^/Z/am 
Greaves,  clerk,  for  all  tithes  due  from  the  defendant  J.  Peart  up 
to  Lady  Day  1 78 1  }  and  on  full  debate  of  t)xe  matter ; 

The 
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Tmb  CbaRt  ordered  the  following  iffues,  viz.  Bimkitt 

First,  "Whether,  by  ancient  cuftomufed  within  the  pari(h  ^^    "whether 
**  of  Sutton,  for  time  whereof  the  memory  of  man  is  not  to  the  2d.  are  payable 
**  contrary,  there  was  and  is  due  and  payable,  and  ought  to  be  at  Eajicr,  undc? 
**  rendered  and  paid  to,  and  accepted  by  the  vicar  of  the  (aid  ^^  r*"™**/  ^^ 
"  parifh    for  the  time  being;  an  ancient  modus  or  cuflromary    JJ^^     jUwr^ 
"  payment  of  the  fum  of  twopence,  oh  the  feaft  of  Eajier  .nd   fhot    and 
«  in  every  year,  or  after  on  reafonable  demand,  by  every  perfon,  tvaxiHg  /ivrr, 
«  or  at  leaft  by  every  perfon  being  an  inhabitant  within  the  **  *  modus,  in 
»*  parifh,  occupying  any  mcfluage,  cottage,  garden,  orchard,  ft'JJf^frui,f^4! 
*^  yard,  meadow,  paflurc,  or  marlh  grounds,  within  the  faid  wood,  and  the 
**  p^irifh  and  the  titheable  places  thereof,  by  the  name  or  names  agiflmcnt      of 
**  of  I>eartb  ^ivfr,   garden  Jilver^   and  Jboi  and  ivapeing  Jilver^  ^"*"  '^■**^*»  *** 
««  in  lieu  and  fatisfaftion  of  all  and  Angular  the  tithes  o^  herbs,  )])f^^J*  ''^^•*- 
**  flowers,    roots,    apples,   pears,    plumbs,    nuts,    and    other 
**  fhHits,  in  or  upon  any  gardens,  orchards,  or  yards  within  the 
**  faid  parifh,  yearly  growing,  arifing,  or  increaiing,  and  of  all 
<(  wood  cuttings,  cropp^ings  and  loppings  of  trees  cut  in  fdch 
**  year  ;  and  also  of  herbage  and  agiftment  of  all  barren  and 
'*  unprofitable  cattle  whatever  kept,  fed,  and  depaflurcd  in  the 
'<  faid  parifh  and  the  titheable  places  t^iereof  in  fuch  year/* 

Secondly,  «« Whether,  by  ancient  cuflom  ufed  within  the  idly,  Whether 
**  parifh,  for  time  whereof  the  memory  of  man  is  not  to  the  ^^'  «*  »cTt  it« 
**  contrary,  perfons  occupying  lands  within  the  faid  parifh,  and  5'^*^'*  jj[jr'^ 
•'  living  or  refiding  out  of  the  faid  parifh,  have  always  paid,  !„  jj^^"   ^^  '^'jj 
*'  and  thnt  there  is,  and  had  always  been,  due  and  payable  from  tithes,  excepcof 
**  fuch  perfons  to  the  reftor  of  the  faid  parifh,  the  fum  of  eight-  com. 
•*  pence  for  every  acre  of  land  occupied  by  them  within  the  faid 
*^  pariih,  in  lieu  and  fatisfaflion  of  all  tithes  arifing  from  fuch 
**  lands  in  one  year  (except  the  tithe  of  corn)." 

To    be    tried   by    a    fpecial   jury;   the    defendants  to  be 
plaintiffs  at  law  ;  and  the  judge  at  liberty  to  indorfe,  &c. 

The  faid  ifTues  were  tried  ;  ftnd  the  jury  found  all  the  iffues  "^1^''  J^u«» 
b  the  negative  5  and  inflead  of  l^^^"^ 

The  first  issue  the  jury  foUnd  the  following  modusj  viz*  Butthejuryfay, 
**  lliat  by  ancient  cuf^oro  ufed  within  the  parifh  01  Long  Sutton^  *''«'  **»«^*  "  • 
**  oihenvifc  Sutton  in  Hoiiand,  in  the  county  aforefaid,  for  time  "^'""^^t^^^ 
"  Whereof  the  memory  of  man  is  dot  to  the  contrary,  there  j,y  ^^c  narne*  of 
**  was  and  is  due  and  payable,  and  ought  to  be  rendered  and  paid  be^rtb  fivrr^ 
**  to,  and  accepted  by,  the  vicar  of  the  fame  parifh  for  the  time  g^^^^^  fi^^t 
"  being,  an  ancient  modus  or  cuflomary  payment  of  the  fum  of  *"** .  A'  /"^ 
"  twopence,  on  the  feafl  of  Eajter^*  in  every  year,  or  after  {„  iwu  or  fuitt, 
'*  upon  reafonable  demand,  by  every  perfon  being  an  houfcholder  earden      ftuf, 

fiiewood,  and  agiitment  of  barren  cattle,  it  the  tvwnfbif  of  L^n^  SmUtu* 

Vol,  IV,  R  "Inhabitant 
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BsNKBtT  «  inhabitant  within  the  faid  parifh  occupying  any  mcffuag^^ 
a^mnfi  ,j  cottage, garden,  orchard,  yard,  land,  and  meadow,  paihire,  or 
•^  niarih  ground,  within  the  fame  parifh  and  the  titheable  places 
*'  thereof,  by  the  name  or  names  ol  hearth fUver^  garden  Jthet^ 
•*  and  Jbot  and  Hvaxingfilver^  in  lieu  and  fatisfaftion  of  all  and 
*'  fingular  the  tithes  of  herbs,  flowers,  roots,  apples,  pears, 
**  plumbs,  nuts,  and  other  fruits,  in  or  upon  any  gardens,  or- 
•*  chards,  or  yards  within  the  fame  parifli, yearly  growing,  arifing, 
<'  or  increanng,and  of  all  wood-cuttings, croppings,and  toppings 
•*  of  trees  cut  in  fuch  year,  and  alfo  of  herbage  and  agiftment  of 
,  **  all  barren  and  unprofitable  ca'ttle  Avhatever  kept,  fed,  and 

«<  dcpaftured  in  the  fame  parifli,  or  the  titheable  places  thereof, 
"  in  fuch  year,** 

f  he  Court  of  0-  The  plaintiflf  s  counfel  prayed,  in  refpcfl  of  the  uncertainty  of 
pinion,  that  the  ^^e  faid  modui  of  twopence  fo  found  by  the  jurors,  that  an  accoant 
is  vo'd^for'^a-  °^*g^^^  ^^  direfted  to  be  taken  of  the  feveral  titheable  matters 
ceitainry.  smd  things  demanded  by  the  bill  \  and  on  reading  the  decree  and 

pojUa^  the  anfwcr  of  the  defendant  Pcarty  and  hearing 
couniel  on  both  fldes  for  two  days,  the  judgment  of  the  court 
was  poflponed  being  given  till  this  day. 

the  defendants  The  Court  ordered  the  deputy  remembrancer  to  take  an 
decreed  to  pay  account  of  what  was  due  to  Bennett  from  R.  Taylor^  B.  Tayhfj 
*  A  A-  [^^v'^'y  and  r.  Harbour,  for  the  feveral  temborars  compofit'iGtis  payable  br 
of  tithe  lamU  •  them  reipectivciy  for  the  tithes  of  all  lambs  yeaned  upon  the 

lands  In  their  refpe»5tivc  occupations  in  manner  following,  Wz. 
three  Ihillings  a  lamb  in  Sidton  Sahrt  Marys  and  Sutton  Saint 
Nicholas^  and  two  fliillings  and  flxpence  a  lamb  in  Sutton  Saint 
James  and  Sutton  Saint  Edmunds^  to  be  computed  from  the  eighth 
day  of  November  1780, 

and  the   ajift-       The  Court  further  ordered  an  account  to  be  taken  of  what 

mcnttitbe^oft'l    was    due  to   Bennett  from  J.  Peart^  R.  Taylor^  B.  Taylor^  and 

^'tcfiTabkcaoV  ^-  ii^rbour.ioT  the  tithe  of  agiftment  of  all  bullocks,  horfc£,anil 

but  nvUbout  pre*,  "^arcs  not  ufcd  in  hufljandry  bulinefs  ;  nnd  alfo  of  all  barren 

jidke     to    the  COWS,  heifets,  colts,  and  other  barren  and  unprofitable  cattle 

queiUon  on  this  kept,  fed,  and  dcpaftured  by  the  faid  defendants  in  the  faid 

cau^^  •  ^^    '^**  parifh,  in  manner   and  from  the  time  demanded  by  the  faid 

*  plaintifl^  Bemiett  in  his  faid  bill ;  but  wiihout  prejudice  to  any 

claim  of  exemption  which  the  faid  defendants,  or  any  of  them^ 

In  any  future  caufe  n^iy  be  advifed  to  infift  on, 

the     aglrtment      The   Court  further  ordered   an   accotint,  from  the  trmA 

tithe  of  all  ihccp  demanded  by  the  bill,  of  what  was  due  to  Bennett  firom  the  faid 

tlfrVr'l  laft  defendants  for  the  tithe  of  agiftment  of  all  flieep  bred  of 

cla\mAi  D*y    ^^^^  by  them  rcfpeftively  in  the  parifli,  and  which  were  by 

'    them  kept,  fed,  and  dcpaftured  therein  after  fliearing  time,  and 

that  were  not  fed  and  dcpaftured  therein  after  CanHmtts  Jn  thcf 

ucceeding  year. 

Tub 
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The  Court  further  ordered  an  account  frdm  th^  like  time     Bennktt 
of  what  was  due  to  Bennttt  from  the  aforefaid  four  defendants,         againfi 
at  and  after  the  rate  of  threepence  i  head  for  all  filch  fheep  as     .    *^"^'  , 
were  brought  by  them  refpedlively  into  the  faid  parifh  in  any  aiiihecpbfought 
one  year  after  Candlematy  and  which  were  kept,  fed,  and  dep^f-  in  alter  Candu^ 
tured  therein,  and  afterwards  fent  or  fold  out  of  the  faid  parifh  '»*»*   ^^y^  a"d 
in  the  fame  year  without  hivina  bcdn  fhorn  therein.  !f^^  out  unfiom 

'  ^  before   the    cn- 

fuing  Shearing  Dey  \ 

The  Court  further  ordered  an  account  from  the  like  thne  of  3<J»  t-head  for 
what  was  due  to  Befwett  from  the  aforefaid  four  defendants,  ■"  ^**P  ^^ 
at  and  after  the  rate  of  threepence  a  head  for  all  fuch  fheep  ^^^  depaftored 
as  had  been  (horn  by  them  refpeftively  in  the  parifh,  and  which  therein  unuj  af- 
had  continued  therein  upon  their  refpeftive  linds  or  grounds  ter     CAtuUmas 
until  after  CandleiHas  and   before  Shearing  Day^  whether  fuch  ^'^y  \ 
iheep  had  been  brought  into  the  faid  parifh  in  that  year,  or  (horn 
therein  the  year  preceding,  or  bred  in  the  faid  paHih  in  fuch 
preceding  year  and  not  (horn  therein* 

The  Court  further  ordered  an  account  of  what  was  due  to  tithes    m  kind 
Bentuti  from  the  defendants  J,  Mathenx>s  and  S.  Hicks,  for  and  ^  '^  oui-dwcl. 
in  rcfpcft  of  th\c  feyeral  titheable  matters  in  kind  which  had   ^*  * 
arifen  upon  their  refpe(ftiye  farms  and  lands  from  the  time  de- 
manded by  the  bill. 

The  Court  further  ordered  the  defendants  to  pay  to  Betinett  »nd  the  coftsat 
his  cofts  of  the  trial  of  the  iffues  j  but  in  r«:fpcd  to  the  cofts  **^'  ^'"^  "®^  ^ 
fuftained  by  the  parties  in  equity,  the  Court  was  of  opinion,  that  *'*"'^^* 
no  cofts  (hould  be  given  on  cither  fide. 

The  Court  alfo  decreed  the  word  grap  mentioned  in  the  Tlie  word  grcft 
fecond  ifTue,  it  having  been  inferted  therein  by  miftakc,  to  be  J°  ^e  expunged 

,     '  *>  '  '  from  tuc  fecond 

expunged.  iATu^, 

And  the  fame  orders  were  made  upon  another  bill  and  anfwers  The  like  decree 
precifely  (imilar   to  the  above  in  the    caufe    of    Bennett   v.  '»«  ^^'  caufc  of 


Ogle  a^ainjl  Lord  Gowei^.  EASTtRTjRw 

'  13.  Gio.  3. 

SLropJbire^  30/A  May  1 783. 

THE  vicar  of  LHleJhallj  in  the  county  of  Jalopy  claimed  the  The  vicar  of 
tithes  in  kind  of  hay  and  hay-grafs  yearly  ariling  in  the  ^'//to//,  in 
townfhips  of  LilUJbail,  Hunmngton^  and  Duwiington,  and  the  ^^^'1^^'';^  ^j^' 
tithes  in  kind  of  all  lambs,  calves,  chickens,  pigs,  geefo,  eggs,  f,^j  jij|,^s  of 
milk,  wool,  hemp,  and  flax,  orchards,  gardens,  crofts  dug  with  ihe  par.fh  $  \o 
the  foot,  and  all  other  fmall  tithes  throughout  the  parifh  ;  and  thc:ithes  cf  hay 
ftated,  that  all  the  defendants,  except  Lord  Gower^  had,  fin^e  ""^^^^ZXt^^ 

Litftjbairy  HumnitgtMf  and  Dunmngion  j    and  to  the  tithes  of  c:rn  and  grain  on  SUUm   Fatm,  in 
Wpd. 

p.  2  *  ATidfummer 
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Mid/ummer  Day  1779  occupied  lands  therein,  the  tithe  hay  and 
the  fmall  tithes  of  which  they  had  refuiecT  to  pay  \  that 
he  was,  as  vicar^  entitled  to  the  tithes  of  corn  and  grain  in  kmd, 
yearly  arifing  on  lands  in  the  feparate  holding  of  the  defendant 
Wedge  ;  that  ihe  had  promifed,  by  parol,  to  pay  him  a  yearly 
rent  of  eight  pounds  in  lieu  thereof;  that  fhe  had  paid  the  fame 
accordingly  to, the  end  of  the  year  1775,  ^^^  ^^^  ^^^? 
refufed  to  pay  the  fan\c  ;  that  the  defendant  Lord  Gowerj  as 
/ay  impropriator^  claimed  to  be  entitled  to  all  tithes  of  com,  grain, 
and  hay  within  the  parif1i,and  particularly  to  the  fpecies  of  tithes 
upon  the  lands  in  the  occupation  of  the  defendants.  The  bill 
therefore  prayed,  that  the  defendants  might  anfwer  the  premifes, 
and  fet  forth  the  farms  and  lands  to  which  they  pretended  the 
tnoduj  of  twenty <one  pounds,  ten  {hillings,  extended  ;  that  the 
plaintiff's  right  to  the  faid  tithes  might  be  eftabliflied  ;  and  that 
all  the  defendants  might  account  for  the  faid  tithes,  and  pay  what 
'  ihould  be  due  on  fuch  account. 

The  defendant  Lord  Go^uer  denied,  that  the  vicar  was  any- 
ways entitled  to  any  tithes  in  kind  of  hay,  corn,  and  grain,  froni 
the  lands  in  the  occupation  of  the  other  defendants. 

The  defendants  Freeman  and  Taylor  denied,  that  he  was  en- 
titled to  any  tithes  of  hay,  or  of  corn  and  grain,  arifing  in  the 
parifh ;  for  that  the  parifli  confided  of  divers  farms,  which  had 
been  parcel  of  the  Deme/ne  Lands  of  the  abbey  of  LilU/baOy  one  of 
the  greater  monafterics  difl^blved  by  Henry  the  Eighth^  and  thereby 
vefted  in  the  crown  ;  that  the  abbey,  and  the  Deme/ne  Lands 
thereof,  were  afterwards  granted  by  the  crown  to  the  anceftois 
of  Lord  Gower  ;  and  that  the  fame  were,  by  fome  lawful  means, 
vefted  in  the  Earl  •,  that  the  feveral  farms  they  occupied,  the 
titheable  matters  of  which  they  fet  forth,  were  parcel  of 
the  Deme/ne  Lands  of#the  faid  abbey  ;  that  the  fame  were  at  and 
before  its  dilTolution  in  the  hands  of  the  abbot  and  convent 
thereof  freed  and  difcliargcd  from  the  payment  of  all  tithes  and 
diies  whatfoever  ;  ai>d  that  the  fame  had  ever  fince  been,  and  ftUI 
continued  to  be,  fo  exempt  and  difcharge.d  •,  that  no  tithes  in  kind, 
or  any  fatisfa<^Hon  for  the  fame,  had  ever  been  taken  by  the  vicar 
in  refpeft  thereof;  and  that  the  fame  were  by  the  means  aforefaid, 
or  otherwife,  exempted  and  difcharged  from  the  payment  of  all 
tithes  and  dues  whatfoever. 

The  defendants  Spearman^  Pen/on^  Barber^  and  WWgoo/e^  denied 
the  vicar's  title  to  the  tithes  of  hay,  corn,  and  grain,  arifing  in  the 
faid  pariQi,  for  the  fame  reafons  as  before  ftated  ;  and  further 
infixed,  that  the  Earl  was  the  lay  impropriator  of  the  parifh,  and 
entitled  to  all  the  tithes  of  corn,  grain,  and  hay,  arifing  therein ; 
and  that  there  then  was,  and  from  time  whereof  the  memory  of 
znan  was  not  to  the  contrary  had  been,  an  ancient  and  laudable 
cuflom  within  the  faid  parifh,  that  the  owners  and  occupiers  of 

the 
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the  feveral  andent  farms  in  the  faid  pariih^  not  being  parcel  df        0«tv 
the  Demefnes  (whereof  part  of  the  faid  farms  in  the  defendant's        H'*^ 
occupation  were  parcel),  having  fmall  tithes,  jfhould  pay,  and       ccwsa* 
they  had  always  yearly  paid»  to  the  faid  vicar,  twenty-one  pounds, 
ten  {hillings,  as  a  modus,  and  in  fatisfiitlHon  of  all  the  vicarial 
tithes  and  dues  ariiing  from    all    the    lands,  not  demefne^ 
'  within  the  faid  parifii ;  and  that  the  fame  had  t>een  accepted 
accordingly. 

a 

The   defendants  S.   Heffor^  E.  He&ory  S.  How/e^   and  E. 
Widgeleyy  faid  to  the  fame  effeft,  and  fct  up  the  like  defence. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  divers 
witnefles  were  examined  on  both  fides  ;  and  the  caufe  came  on 
to    be  heard  on  the  twenty-fcventh  day  of  January   1783; 
\vhen  upon  hearing  counfel  for  all  parties  \  and  reading,  on  behalf 
of  the  plaintiff,  feveral  depofitions  of  witnefles  ;  a  regifter  book 
of  the  Bi/bop  of  Litchfield  and  Coventry^    containing  an  entry 
or  tranfcript  of  the  endowment  of  the  vicarage  of  Ullejhall^ 
entitled,   **  Dotatlo  VicaHie  de  Lille/hall  j"  a  roll  from  the  faid 
regiftry,  entitled,  '•  Computus  Fratrii  Johins  IVenloche^  Theafurar. 
'*  Dom.  de  Lille fhall  redditus  Recept.^*  from  Michaelmas  in   the 
iixth  year  to  Michaelmas  in  the  fevcnth  year  of  Henry  the  Sixth, 
containing,  amongil  other  things,  the  following,  <^  Item,  Lille/hall 
*«  Ide  Moclujioti  etde  5/.  2|J.  defeno  decimale  ibidem  ad  Temiinum 
«   Alich,  SanHi  •,'*  another  ancient  roll,  from  the  faid  regiftry, 
entitled,  "  Comp,  Fratris  Thoma  Hull  de  Off.  Thefaurar,  Dom,  dfi 
*'  Lille/ball^  redditus  ReceptJ'  from  Michaelmas  in  the  fifteenth 
year  of  Henry  the  Sixth  to  the  Michaelmas  following,  containing 
the  following,  «*  Jtem<^  Moclujlonfenum  decimale  et  de  5/.  id.  red* 
*^  de  feno  decimale  de  Mclujion  ad  SanEli  Mich,  tantum  ;'*  a  bull  of 
Pope  Innocent  the  Fourth^  in  the  chapter-houfe  at  Wejlminfler^ 
authorizing  a  taxation  to  be  made  of  all  ecclefiaftical  preferments 
in  England ;  another  bull  of  the  fame  pope,  in  the  faid  chapter- 
houfe,    fo   dircfting    the    bifhops    of  Lincoln  and    Wincbefter 
to  fuperintend  that  taxation  \  an  examined  copy  from  the  record 
in  the  Tawer^  entitled,  «  Taxatio  Nicholaij  Papa  ^arti,  A.  D. 
**  1296,"    containing  the  following   item,    «<  Archidiaconatus, 
<«  Salop  Ecclefia  de  Lille/hall  Septem,  Mark  ;'*  copy  of  the  eccle- 
fiaftical  furvey  taken   in  the  twenty-fixth  year  of  Henry  the 
Eighth,  from  the  office  of  the  firft   fruits,  as   follows,  "  Salop 
**  Dscanatus  Novi  Burgi  Lille/hall  Vicaria,  Valet  in  Grofs  communibus 
•<  Annis,  7/.  ;".  the   proceedings  from  the  fpiritual  court   of 
the  Bijhop  of  Litchfield  and  Coventry,  in  a  fuit  therein  ini^ituted 
for  fubftradtion  of  tithes,  between  T.  Millington,  clerk,  vicar  of 
Ulle/ball,  and  John  Cartwright^  of  LillefifoJl  zforti'sid,  in  1617  ; 
and  feveral  exhibits  ;  and  the  decretal  fentence  and  other  pro- 
ceedings in  the  fame  caufe  ;  and  reading  the  notices  of  the 
plaintiff  to.  the  defendants  to  fet  out  their  tithes  i  and  the 
minifters  accounts^  from  the  augmentation  office^  of  the  abbey 
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^^^*  of  Lillijball :  a  Icafc  from  Henrj  the  Eighth  to  Wittiam  Caven£Jb^ 
il1!i  -£/?w*^>  ^  ^^^  'aid  augmentation  office,  of  the  Demefnes  of  the uid 
Gowxi^  abbey}  the  atifwer  of  the  defendants  HeBors  and  Hnole\ 
the  cat^e  was  adjourned  over  to  the  fittings  of  the  court  after  the 
faid  Hilary  TetWf  upon  a  propofal  of  accommodation,  when  it  was 
further  adjourned  bj  confent  of  all  parties  ;  and  upon  hearing 
counfel  further  for  the  defendants  i  and  reading  the  articles  of 
agreement  dtily  executed  by  all  parties,  dated  the  eighth  day  of 
February  1783  ;  and  the  award  made  thereupon  by  John  Brifcoe 
and  Richard  Hilly  being  duly  fealed  and  delivered  by  them  the 
twenty-firft  day  oi March  lail,  and  fully  fet  forth  in  this  decree ; 
the  caufe  came  on  this  day  to  be  further  heard  }  when  upon 
hearing  counfel  further  on  both  fides  \  and  reading  the  faid 
agreement  and  award  } 

The  Court  ordered,  by  confent  of  all  parties,  the  award  to 
be  made  a  decree  of  the  court  \  and  that  the  deputy  take  an  ac- 
count on  the  foot  thercpf  of  what  was  due  from  Taylor  and 
Wedge  in  refpeft  of  the  feveral  fmall  tithes  which  had  arifen 
from  the  refpeftive  farms  from  June  4779* 

The  counfel  for  the  Earl  of  Go^ver  and  the  defendant  /Fedge 
admitted,  that  the  plaintiff  and  his  fucccflbrs,  vicars  of  Lilie/hallj 
are  entitled  to  the  tithes  of  corn  and  grain  arifing  upon  a  certain 
farm  in  the  occupation  of  JVedge^  and  called  Shelton*s  Farm, 

The  Court  further  ordered  an  account  to  be  taken  of  what 
was  due  from  We^ge  for  the  tithes  of  corn  and  grain  which  had 
arifen  upon  the  faid  farm  from  June  1779» 

The  Court  further  ordered  the  dcptify  to  take  an  account  of 
what  was  due  from  Earl  Goiver^  isfc.  for  and  in  rcfpe^ofthe 
ftnall  tithes  %yhich  had  an  fen  upon  the  lands  in  their  refpeftivc 
occupations  from  the  commencement  pf  this  filit ;  and  that  the 
fiiid  defendants  do  refpcftlvely  pay  to  the  plaintiif  what  fhail 
wppcar  to  be  due  to  him  on  the  faid  accounts. 

Sktnneh,  Chief  Baron* 
Eyrk,  Baron.  ' 
fBl^^Y^,  BarotJi. 


Tmn.  t^^'M:,  Scott  ngalnji  Fenwicis. 

23.  Gio.  3. 

Northumlerlandy  30/A  June  1 783* 

The  n  aor  of  ^TPHE  reftor  pf  Simonhume^  in  the  county  of  Northumherhndi 

Sim«»hu$r.e,     in  '''     claimed  the  tithes  in  kind  of  corn,  grain,  hay,  and  other 

l^\,rtiHtffi4fia>iJ,  great  tithes  J  the  tithe$  of  milk|  herbage,  agiftment  ofbancn 

ciaimsjhe  m».€8  gj^j  unprofitable  tattle,  lambs,  wool,  turnips,  potatoes,  and  other 

Trd^^gmmint  of  ^^'^^*  tithes,  yearly  arifing  therein,  particularly  upon  Brearjfi 

bar  I  en  wmICIc,  «d  ti^c  cliapdry  of  BtLwibam-i^tt  Soo|i  y«  CouUor,  ant«. 
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F-arniy  Bridgeford Farm,  Highfield^  and  other  lands  in  the  chapdry        Scott 
of  Bel/mgiam.  ^  t^ 

The  defendants  by  their  joint  and  feveral  anfwcrs  infiftcd,  The  dcfendanu 
that  by  the  cuftom  of  the  parifli  the  occupiers  of  meffuages,  '»nM\  on  a  mo* 
farms,  lands,  or  grounds  within  and  throughout  the  faid  rectory  ^"*  °^  **^  '^^* 
and  parifh,  or  the  titheable  places  thereof,  including  the  chapclry  ^^^  j^  ^^^  \^*fj^ 
of  BelUngham^  had  always  been  ufed  or  accuftomed  to  pay,  to  cow  if  not  a- 
or  for  the  ufe  of  the  reftors  of  the  faid  reftory  for  the  time  being,  bovc  five  \  and 
or  their  leffees  or  farrners,  certain  yearly  Aims  of  money  for  *^  *^^*   ^^ 
or  in  lieu  or  full  fatisfa6lion  of  the  tithe  of  the  milk  produced  ^t^  icow,  in 
from  the  cows  annually  kept,  fed,  or  depaftured  by  fuch  occupiers  li^u  of  the  titbc 
rcfpc-ftively  upon  their  feveral  and  refpeftive  farms' or  tenements,  milk   of    fuch 
hinds  or  grounds   within   the   faid  parifli,   that  is   to  sat,  ^°w*' 
for  each  of  fuch  cows  not  producing  a  calf  in  the  fainc  year, 
commonly  called  a  jarrtnv  cmt}^  the  fum  of  three  halfpence  \ 
and  fpr  each  of  fuch  cows  producing  a  calf  in  the  fame  year, 
commonly  called  a  new  hfid  coiv,  in  cafe  the  calves  dropped  or 
produced  from  all  the  tiew  held  cows  belonging  to  or  kept,  fed, 
and  depaftured  by  any  fuch  occupier  do  not  in  the  year  amount 
in  number  to  five  or  more,  the  fum  of  twopence  ;  and  if  to  five 
or  more,  the  fum   of  three  halfpence  only  ;  which  fums  of 
money,  daring  all  the  faid  time,  had  been  and  were  payable  on 
Eafltr  Monday  in  each  year,  or  as  foon  after  as  demanded, 
for  and  in  lieu  and  full  fatisfa^ion  of  the  tithe  of  milk  produced 
from  fiich  farrow  cows  and  new  keld  cows  refpeftively,  according 
to  the  feveral  and  refpeftive  cafes  and  events  aforefaid ;  that 
they  had  paid  the  {-aMI modufes  to  the  year  1 77 1,  when  the  plaintiff* 
became  reftor  of  the  parilh,  and  had  flnce  offered  to  pay  him 
the  fame,  but  which  he  had  refufed  to  accept.    They  alfa 
infifted,  that  the  tithes  of  calyes  were  not  payable  in  the  pariOi 
according  to  the  common .  courfe  of  paying  tithes  of  calves  ; 
but  that,  by  the  ctiftom  of  the  parifli,  the  reftor  was  entitled  t  modus  oihsAfh 
to  half  a  calf  in  cafe  the  number  of  calves  dropped  in  one  year  calf  in  every  five 
belonging  to  any  one  perfon  amounted  to  five,  or  the  value  there-  ^^  ^*  ^^^"  * 
of;  and  one  calf,  in  cafe  the  number  of  calves  dropped  in  one  year 
belonging  to  any  one  perfon  amounted  to  fix  or  more,  for  and 
in  lieu  of  the  tithes  of  fuch  calves.     They  further  infifted  on  the 
ftatute   of  limitations.      They  alfo   infifted,  that   the  feveral  ^     ^f^,     of 
occupiers  of  meffuages,  farms,  lands,  and  grounds,  within  and  4d.    for  evrry 
throughout  the  chapelry  of  Bclkngham  and  the  titheable  places  twenty  ,  lambs, 
thereof,  had  immemorially  been  ufed  or  accuftomed  to  pay  to  or  "*   *""  ?^.  **^* 
for  the  ,ufeof  the  r-e6tor  of  the  faid  re<^ory  for  the  time  being,  mcring  or  fuajrl 
or   to   his   lefTee  or  farmer,  the  fnm   of  fourpence  for   each  ing    the     faii 
fcorc  or  twenty  lambs  taken  in  to  depafture,  or  permitted  or  lambs  i 
fuftered  by  any  occupier  of  lands  and  grounds  within  the  faid 
chapelry   of  Bellingham   and  the  titheable    places  thereof  te 
depafture  for  the  fummqring  or  fpaining  thereof  as  aforefaid,  for 
the  time  aforefaid,  or  for  the  ufual  time  deemed  proper  for  that 
purpofe,  which  had  not  been  dropped  or  produced  within  the 
f^id  parifl^  py  tUe  titheable  places  thereof  in  the  fame  year^or  kept 
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^*^»  otLilleJball ;  a  Icafc  from  Henry  the  Eighth  to  William  CavenM^ 
lTed  W^^^^^^  ^  ^^  ^^^^  augmentation  office,  of  the Demefnes  of  the iaid 
Gowxi^  abbey;  the  anfwer  of  the  defendants  HeBws  and  HovfU\ 
the  ca^e  was  adjourned  over  to  the  fittings  of  the  court  after  the 
faid  Hilary  Term^  Upon  a  propofal  of  accommodation,  when  it  was 
further  adjourned  by  confent  cf  all  parties  ;  and  upon  hearing 
counfel  further  for  the  defendants ;  and  reading  the  articles  of 
agreement  dtily  executed  by  all  parties,  dated  the  eighth  day  of 
February  1783  ;  and  the  award  made  thereupon  by  John  Bri/ae 
and  Richard  Hi//,  being  duly  fealed  and  delivered  by  them  the 
twenty-fir  ft  day  of  March  lafl,  and  fully  fet  forth  in  this  decree ; 
the  caufe  came  on  this  day  to  be  further  heard  i  when  upon 
hearing  counfel  further  on  both  fides  ;  and  reading  the  faid 
agreement  and  award  j 

The  Court  ordered,  by  confent  of  all  parties,  the  award  to 
be  made  a  decree  of  the  court  \  and  that  the  deputy  take  an  ac- 
count on  the  foot  thercpf  of  what  was  due  from  Taylor  and 
Wedge  in  refpeft  of  the  feveral  fmall  tithes  which  had  arifcn 
from  the  refpeftivc  farms  from  June  iTj^» 

The  counfel  for  the  Earl  of  Gcnver  and  the  defendant  fFeJge 
admitted,  that  the  plaintiff  and  his  fucccfibrs,  vicars  of  LilUJbaU^ 
are  entitled  to  the  tithes  of  corn  and  grain  arifing  upon  a  certain 
farm  in  the  occupation  of  Jf^edge,  and  called  She/ton's  Farm. 

The  Court  further  ordered  an  account  to  be  taken  of  what 
was  due  from  We^ge  for  the  tithes  of  corn  and  grain  which  had 
arifen  upon  the  faid  farm  from  June  1779- 

The  Court  further  ordered  the  deputy  to  take  an  account  of 
what  was  due  from  Earl  Goicerj  is^c.  for  znd  in  rcfpeclof  the 
ftnall  tithes  \yhich  had  arifen  upon  the  lands  in  their  refpcdlivc 
occupations  from  the  commencement  pf  this  fuit ;  and  that  the 
faid  defendants  do  refpcclively  pay  to  the  plaintiiF  what  (hall 
jjppcar  to  be  due  to  him  on  the  faid  accounts. 

Sktnner,  Chief  Baron, 
Eyre,  Baron,  ' 
fBl^^YV$  Baroff.. 


Tmn.  T'h«j»  Scott  agahift  Fenwick. 

23.  Gio.  3. 

Northumhirlatid^  ^Oth  June  1 783. 

The  reaor  pf  ^iPHE  reftor  pf  Sitnonbume^  in  the  county  of  Northumberland^ 

£im^hu$re,     in  ^     claimed  the  tithes  in  kind  of  corn^  grain,  hay^  and  other 

T^i^rtinmiifiaHj,  grcQt  tithcs  }  the  Uthcs  of  milk|  herbage^  agiftment  of  banco 

*f*  *"  w?*/'*iik*  and  unprofitable  tattle,  lambs,  wool,  turnips,  potatoes,  and  other 

•rd^gm^mcni  of  ^"'^^*  tithes,  yearly  arifing  therein,  particularly  Vifotx  Brearjfi 

bar* in  uiiUe,  la  the  chapclry  of  BtLmibum,''~^it  Sco^  v«  ^V^^f^'  *'^^« 

%  rarttif 
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Parmj  Bridgfford Farm^  Highfield^  and  other  lands  in  the  chapdry        Scott 
of  BeUlngham.  ^  n^J^ 

The  defendants  by  their  joint  and  feveral  anfwcrs  iniifted,  The  defendanu 
that  by  the  cu{lom  of  the  parifh  the  occupiers  of  mefluages,  in^rt  on  a  »«»- 
farms,  lands,  or  grounds  within  and  throughout  the  faid  reflory  ^**  °^  'w  md 
and  parifh,  or  the  titheable  places  thereof,  including  the  chapelry  ^^^  ^  ^^^  \^^^ 
of  Bellhfghamj  had  always  been  iifed  or  accuftomed  to  pay,  to  cow  if  not  a- 
or  for  the  ufc  of  the  reftors  of  the  faid  reftory  for  the  time  being,  bove  five  ;  and 
or  their  leflees  or  farmers,  certain  yearly  fums  of  money  for  *^  *^^*    *^*' 
or  in  lieu  or  full  fatisfa6lion  of  the  tithe  of  the  milk  produced  "j J  ^  )^^^  i„ 
from  the  cows  annually  kept,  fed,  or  depaftured  by  fuch  occupiers  lieu  of  the  titbc 
refpeftively  upon  their  feveral  and  refpeftivc  farms' or  tenements,  milk   of    fuch 
lands   or  grounds   within   the   faid  parifh,    that  is   to  sat,  ^°^*' 
for  each  of  fuch  cows  not  producing  a  calf  in  the  fame  year, 
commonly  called  a  Jarrow  row,  the  fum  of  three  halfpence  5 
and  fpr  each  of  fuch  cows  producing  a  calf  in  the  fame  year, 
commonly  called  a  fjew  hrld  conu,  in  cafe  the  calves  dropped  or 
produced  from  all  the  f7fiv  held  cows  belonging  to  or  kept,  fed, 
and  depaftured  by  any  fuch  occupier  do  not  in  the  year  amount 
in  number  to  five  or  more,  the  fum  of  twopence  ;  and  if  to  five 
or  more,  the  fum   of  three  halfpence  only  ;  which  fums  of 
money,  daring  all  the  faid  time,  had  been  and  were  payable  on 
Eajlrr  Monday  in  each  year,  or  as  foon  after  as  demanded, 
for  and  in  lieu  and  full  fatisia^ion  of  the  tithe  of  milk  produced^ 
from  fiKh  farrow  cows  and  new  keld  cows  refpeftively,  according 
to  the  feveral  and  refpeftive  cafes  and  events  aforefaid  ;  that 
tfaey  had  paid  the  {j\di modufes  to  the  year  1 77 1,  when  the  plaintiff 
became  rcftor  of  the  pariQi,  and  had  fince  offered  to  pay  him 
the  fame,  but  which  he  had  refufed  to  accept.    They  alfa 
infifted,  that  the  tithes  of  calyes  were  not  payable  in  the  pari Qi 
according  to  the  common .  courfe  of  paying  tithes  of  calves  ; 
but  that,  by  the  cuftom  of  the  parifh,  the  reftor  was  entitled  <  ws^/w  of  half  a. 
to  half  a  calf  in  cafe  the  number  of  calves  dropped  in  one  year  calf  in  every  five 
belonging  to  any  one  perfon  amounted  to  five,  or  the  value  there-  **'  ^*  ^^^** » 
of  5  and  one  calf,  in  cafe  the  number  of  calves  dropped  in  one  year 
belonging  to  any  one  perfon  amounted  to  fix  or  more,  for  and 
in  lieu  of  the  tithes  of  fuch  calves.     They  further  infifted  on  the 
flatute  of  limitations.      They  alfo   infifted,  that   the  feveral  ^     ,„^,      of 
occupiers  of  mefliiages,  farms,  lands,  and  grounds,  within  and  4d.    for  ts^ry 
throughout  the  chapelry  of  Bel/ingkam  and  the  titheable  places  wcnty  .  lambs, 
thereof,  had  immemorially  been  ufed  or  accuftomed  to  pay  to  or  *"   ^^^  9^  *'^* 
for  the  jifcof  the  r-e6tor  of  the  faid  redtory  for  the  time  being,  mcring  or  fuairl 
or   to  his   lefiee  or  farmer,  the  fum   of  fourpenco  for  each  jrg    the     faid 
fcore  or  twenty  lambs  taken  in  to  depafture,  or  permitted  or  lambs  i 
fuSered  by  any  occupier  of  lands  and  grounds  within  the  faid 
chapelry   of  Be^ingham   and  the  titheable    places  thereof  te 
depafture  for  the  fummering  or  fpaining  thereof  as  aforefaid,  for 
the  time  aforefaid,  or  for  the  ufual  time  deemed  proper  for  that 

{mrpofe,  which  had  not  been  dropped  or  produced  within  the 
^id  parifl^  Qy  ti\Q  titheable  places  thereof  in  the  fame  year^^or  kept 
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ScoTir        and  depailured  within  and  upon  the  lands  and  grounds  with^Q 

^g^'*"/^         the  faid  parifli  or  the  tithcable  places  thereof,  until  the  firftr  day 

f  iMwicK.     ^£  January  then  next,  fp  as  to  entitle  the  reftor  for  the  time 

being  to  tithe  lamb  or  wool  in  kind  for  or  on  account  of  fach 

lambsy  according  to  the  ancient  cu Aom  which,  from  time  whereof 

the  memory  of  man  was  not  to  the  contrary)  had  been  ufed  oc 

approved  within  the  faid  re£tory.and  parish,  and  the  titheable 

places  thereof,  refpe^ing  tithe  lamb  and  tithe  wool  fuch  redor 

would    have  been  entiiied   to  in  cafe  fuch  lambs  had  been 

dropped  or  lambed  within  the  faid  pariih  or  redtory,  or  th^ 

titheable  placed  thereof,  or  kept  and  depaftured  therein  until 

the  firft  day  of  Janizary  then  next  after,  and  not  for  the  tithe  of 

grafs  or  herbage  which  fuch  lambs  tnight  eat  or  confume  in  and 

a  m»/tti  lof  Td.- during  the  time  aforefaid.     They  alfa infifted,  that  a  modus oi 

*h^**th"' ^^f*  f  ^"^   penny  had  been   yearly  paid  by  the  occupiers  of  every 

evcnr     ancient  ancient  tenement  or  farm  within  the  faid  chapclry,  and  throughout 

wncmem.  the  faid  parifh  and  rcftory,  in  litu  of  all  grafs  yearly  ariiing 

within  or  upon  the  fame,  whether  the  fame  was  eaten  and  con- 
fumed  by  the  mouth  of  cattle,  fheep,  or  any  other  living  goods  of 
any  fort,  or  cut,  cured,  or  made  into  hay  They  further  indfted, 
that  no  more  than  the  faid  one  penny  ha4  ever -been  paid  for 
fuch  grafs  ;  and  thfit  the  tnodus  of  fourpence  for  each  fcore  of 
lambs  taken  to  fummer  or  fpaine  was  a(Stualiy  paid  according  to 
and  by  the  cuftom  refpe£ting  tithe  lambs  and  wool,  atid  abfo« 
lutely  governed  thereby j^  aiid  not  o.n  account  of  the  grafs  they 
might  eat  or  confume* 

The  plaintiff  replied  j  the  defendants  rejoined  j  and  feveral 
witneffes  were  examined  on  both  fides  -,  and  upon  hearing  coun- 
fel  (bt  the  plaintiff;  and  reading  an  afi[idavit  of  fabpxna  to  hear 
judgment  upon  all  the  defendants ; 

The  defendants,  The  Court  decreed  the  defendants  to  pay  the  tithes  in  kind 
not  appearing,  of  the  milk,  and  the  agiftment  of  dry,  barren,  and  unprofitable 
pay  th^^^tithcs  ^^^^^^  ^^P^  upon  their  refpeftivc  ancient  inclofed  farms  called 
of  milk,  and  of  Emmel  Haugb^  and  Midgehoime,  tie  Comb^  and  Highjieidy  and 
the  agiftmcnt  of  Simonbume^  for  th€  time  deifaan4ed  hj  the  b^ll,  iinlef$  caufe  be 
barren  cattle,  in  {hewn  to  the  contrary, 

kind,  unlefa  they 

Ihew  caule  to  the  contrary. 

They  pay  ooA«,  The  defen^dants  paid  the  five  pounds,  tofts  of  the  days 
and  (htw  caufc.  ^^^  jjjg  ^aufe  came  on  to  be  heard  the  twentieth  day   of 

November  1784  and  feveral  other  days:  when  upon  hearing 
counfel  for  all  parties  \  and  reading  the  feveral  anfwers  and  the 
proofs  ;  and  hearing  the  plaintiff's  counfel  in  reply  on  the  third 
day  oi  May  laft  ;  it  was  ordered  to  ftand  over  for  the  judgment 
of  the  Court  till  this  day>  when  the  fame  was  |iven» 


The  caufc 

« 
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The  CotTRT  ordered  the  bill,  fo  far  as  it  refpcftcd  The  bin  as  to 
the  demand  of  the  tithes  of  milk,  to  be  difmifled,  but  without  d^'„-'|5.^'^"|J^ 
cofts  ;  the  deputy  to  take  an  account  of  what  was  due  for  ^^  i.Uie^ofthe 
the  tithes  of  agiftment  of  allfuch  dry,  barren,  and  unprofitable  aKiAmem  of 
cattle  as  had  been  kept  and  depaftured  by  them  refpcftively  '^Ten  cartle  on 
upon  their  rcfpcftive  ancient  inclofed  farms  called  Emmet  Haugh,  f^^^f ""^^ 
and  Midgebolme,  the  Comi,  and  Highfield^  in  the  diftrift  of  CoS.J^Hilb^ 
'  BtUingbam,  for  the  fcveral  years  demanded  by  the  bill,  or  fuch  of  fold,  in  the  cha. 
them  as  they  admitted  to  have  had  fach  titheable  matters;  and  ?t\ry  of  MUngm 
alfo  an  account  of  what  was  due  for  fuch  dry,  barren,  and  unpro-  ^'  ^  ^^ '« 
£tab!e  cattle  as  had  been  kept  upon  their  refpc&ivc  newly-inclofed  s^uuhir^  de- 
farms  and  lands  in  the  difiriA  of  Simenburne^  from  the  tio^e  de«  creed, 
manded  by  the  bill. 


WoLLACOMBE  ap-ainff  May.  ^■'''*  '^■■*'» 

Devon/hire,  30/^  June  1 783. 

'TpHE  plaintifft,  on  behalf  of  themfelvcs  and  the  owners  The  re^cr  of 
*  and  occupiers  of  mcfluagcs  or  tenements  and  lands  .f/^*^*^*'  *?* 
in  the  parifli  of  Rohorougby  in  the  county  of  Devorty  particularly  only  cndtJed  to 
the  owners  of  the  lands  called  Broad  Wanjiey^  BiUhill^  Ehherley^  ceruin  modulet 
Frenches^  and  IVefl  Lugworthy^  filed  their  bill  to  eftabliih  in  lieu  of  the 
dirers  ancient  cuftoms  within  the  faid  parifh  again(t  the  reftor  ^"'^**  °'  *"**» 
xncreoi.  ^^^^  ^^^  ^^ 

The  re£lor  denied  the  exiftcnce  of  the  moiujeu  fleeces  of  wool ' 

_^        _,  ,.-.,--,-,        .^  ccJts,  hay,  firt. 

The  Court  directed  the  followmg  illues :  wood,     marii. 

First,  «'  Whether,  from  time  whereof  the  memory  of  man  ingt'of  womeo. 
f '  is  not  to  the  contrary,  the  owners  and  occupiers  of  mefTuages 
«<  or  tenements  and  lands  lying  within  the  parifh  of  Roborougb^ 
(<  in  the  county  of  Devon^  have  paid,  and  of  right  ought  to  pay, 
««  yearly  and  every  year,  at  the  feaft  of  Eajier^  or  fo  foon  after 
<'  as  the  faaie  was  or  (hould  be  demanded,  to  and  for  the  iife  of 
<*  the  reftor  of  the  faid  parifh  of  Roborough  for  the  time  being, 
M  or  his  leffee,  tl^e  fum  of  one  penny  for  every  milch  cow  kept, 
«  fed,  and  depaftured  on  their  refpedtive  mefTuages  or  tenements 
.*<  and  lands,  within  the  faid  parifh,  as  a  modus  for  and  in  lieu  of 
<'  and  fatisfadion  for  the  tithe  of  milk  of  fuch  cow.*' 

Secondly,  •<  Whether,  from  time  whereof  the  memory  of 
««  man,  &c.  have  paid,  and  of  right  ought  to  pay,  the  fum  of 
w  fourpence  fot  cvei  y  calf  calved  on  their  refpe6liye  mefTuages, 
V  &c.  as  a  modus  for  and  in  Ueu,  &c.  of  fuch  calf.'' 


■ » 


Thirdly,  *•  Whether,  frpm  time  whereof  the  memory 
<•  of  man,  &c,  have  paid,  &c.  the  fum  oP  one  penny,  called 
•*  a  garden  penny,  for  all  gardens  and  the  fruits  thereof,  for  every 
<*  tenement  within  the  faid  parifhj  as  a  modus  for  and  in  lieu  of 

•«and 
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WoLLACOMBs   «  and  .fatisfaAion  for  the  tithes  of  fuch  gardens  and  the  fruits 
againfi         ((  thereof/' 

Fourthly,  "Whether,  from  time  whereof  the  memory  of 
'«  man,  &c.  have  paid,  hz,  the  fum  of  one  farthing  for  every 
«  ewe  fheep  milked  on  their  refpecVive  mefTuages,  &c«  as  a  m$dus 
«  for  and  in  lieu  of  and  full  fatisfaAion  for  the  tithe  of  the  milk 
«  of  fuch  ewe  fheep." 

FiPTHLYj  **  Whether,  from  time  whereof  the  memory  of 
<*  man,  &c.  the  owners,  &c.  have  paid,  &c,  the  fum  of  two- 
**  pence  for  every  odd  lamb  fallen  on  their  refpedlive  meP. 
"  fuages,  &c.as  dmoduslor  and  in  lien,  &c.  for  the  tithe  of  every 
«  fuch  lamb/' 

Sixthly,  ^  Whether,  from  time  whereof  the  memory  of 
<«  man,  &c,  the  owners,.  &c.  have  paid,  &c.  the  fum  of  two- 
<«  pence  for  every  odd  fleece  of  wool  fhorn  on  their  refpedtive 
"  meiTuages,  &c.  as  a  ffiodus  for  and  in  lieu,  &c.  for  the  tithe  of 
<*  every  fuch  fleece  of  wool.*'    ' 

Seventhly,  "  Whether,  from  time  whereof  the  memory  of 
*<  man,  &c,  the  owners,  &c.  have  paid,  &c.  the  fum  of  thrce- 
*«  pence  for  every  colt  foaled  on  their  refpeftiyc  meiTuages, 
"  &c.  as  2L  modus  for  and  in  lieU|  &c.  for  the  tithe  of  every  fuch 
<*  colt." 

Eighthly,  '<  Whether,  from  time  whereof  the  memory  of 
"  man,  fic.  the  owners,  &c.  have  paid,  &c*  the  fum  of  one 
«<  penny  for  every  acre  of  grafs  mowed  or  cut,  and  made*  or 
*«  converted  into  hay  on  their  refpeftive  meiTuages,  &c.  as  a 
*«  modus  for  and  in  lieu,  &c.  for  the  tithe  hay  of  every  fuch  acre 
<«  of  grafs.'* 

Ninthly,  "  Whether,  from  time  whereof  the  memory  of 

<'  man,  &c.  the  owners,  &c.  have  paid,  £cc.  the  fum  of  one 

«^  penny, called  an  hearth  patny^  as  a  modus  for  and  in  lieu  of  and 

<<  fatisfa^ion  for  the  tithe  of  all  fire  wood  cut  down  on  their 

*'  refpedlive  meiTuages  and  lands  within  the  faid  pari£h,and  con- 

<<  fumed  thereon  or  fold,  except  fuch  fire  wood  as  had  been  or 

f<  fhould  be  cut  down  and  fold  in  and  from  the  ancient  fale 

*<  woods  thereon  growing.' 

Tenth ly,  "  Whether  there  have  been  immemorially  due 
««  and  payable,  and  paid  to  the  reftor  of  the  faid  parifh  for  the 
<*  time  being,  the  fum  of  fourpence,  and  no  more,  as  a  cut 
♦*  tomary  due  and  payment  for  every  marriage  folcmnizcd 
<<  within  the  faid  parifli-chMTch  hy  the  inhabitants  of  the 
«*  parifh.'' 

Eltventhly,  "Whether  there  has  been  immcmori^lly  due 
«*  and  payable,  and  paid  to  the  rcftor  of  the  faid  parifh  for  the 
*«  time  being,  ihe  fum  of  fourpence;|  and  np  ^nore^  as  ^  v^^o'sraxi 
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".due  and  payment  for  the  churching  of  every  woman  an  in-  WoLiAcoMBt 
*^  habitant  of  the  faid  parifh/'  agaiM^ 

I  May* 

The  plaintiffs  in  equity  to  be  plaintiiTs  at  law. 

By  an  order,  dated  the  eighth  of  Afey  1784,  the  defendant  was 
to  (hew  caufc  why  the  fevcral  ifliies  fhould  not  be  taken  pro* 
confejfo  ;  and  on  the  Cxteenth  of  June  1784,  the  faid  order  was 
made  abfolute  \  and  on  the  twenty-third  of  November  1 784,  the 
caufe  pame  on  for  further  directions ;  when  upon  hearing 
counfel  for  the  plaintifis  and  defendant  ;  and  reading  the  de« 
cretal  order  \  and  alfo  the  faid  order,  dated  the  ilxteench  day  of 
June  laft  \ 

The  Court  ordered  the  feveral  madufes  to  be  eftabliflied  \ 
but  did  not  aw^rd  any  cofts. 


Al^LEN   againjl  ChRITCHLEY,  TaiN.    Tt»M, 

aj.  Gso.  3* 

Cloucejierjbtre^  iji  July  1783* 

'T  HE  dean  and  chapter  of  the  Holy  and  Undivided  Trinity  of  The  impropria. 
^  Brijlol^  as  impropriators  of  the  parifh  of  &aint  Ofwald^  ton  of  the  pa. 
othcrwife  Saint  Catherine^  in  the  city  and  county  of  Gloucefler^  "^  of  -y*""' 
claimed. rfic  great  and  fmall  tithes  ariling  therein,  particularly  of  ^j'^%jj^^,*i* 
Tulwell  Court  Mejfuage^  near  the  faid  city,  and  of  the  lands  in  ,«rf  are  enthkd 
the  townihip  of  Longford,  to     the    Jmaii 

tubes     of      the 

The  defendant  faid,  that  he  had  great  reafon  to  doubt  whether  hamUt  of  L»iy.^ 
the  plaintiffs  were  entitled  to  the  fmall  tithes^  becaufe  the  fame,  /•'^'inkind. 
or  at  leaft  fuch  part  as  had  arifen  in  the  hamlet  of  Longford^ 
had  never  been  paid  to  the  impropriator  within  the  memory  of 
man  J  and  that  it  was  always  underllood,  that  the  fmall  tithes 
were  not  paid,  becaufe  the  parifh  church  was  in  ruins,  and  there 
had  been  no  minifler  or  curate  to  do  the  duty  within  the  memory 
of  man  \  that  an  annual  fum  of  ten  pounds,  befides  ^eeh 
Annis  bounty  of  four  pounds,  until  within  thefe  few  years  lafl 
paft,  had  been  confl^ntly  paid,  by  the  owners  of  the  great  tithes^ 
to  the  minifler,  vicar,  or  curate  of  the  parifh  of  Saint  Marfs, 
within  the  city  of  Glouceftcr^  for  doing  duty  there,  for  and  in  lieu 
of  all  privy  or  fmall  tithes  (lue  \^  (he  faid  parifh  of  Saint 
Gathering i^ 

The  plaintiffrepUed  i  the  defendant  rejoined;  and  witnefles 
were  examined  only  on  the  part  of  the  plaintiff;  and  upon  hear- 
ii^g  counfel  on.  both  iides ;  and  reading  feveral  depofitions  take^ 
\a  the  cajufe ; 

The 
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The  Court  ordered  the  deputy  remembrancer  to  take  an 
count  of  the  tithes  demanded  1 
tiffhis  cofls  of  fuiC  to  this  time. 


aiairfi        accouut  of  thc  tithes  demanded  by  the  bill,  and  to  tax  the  plain* 


•SKYNJiER,  Chief  Bann. 
Eyre,  Baron ^ 
Perryn,  Baron^ 


Trin.  TiRv,  Honey  azainjl  Abraham. 

Cornwall^  ]Jl  July  1783. 

The  vicar  of  i^pHE  vicar  of  Li/heard^  in  the  county  of  Cornwall^  claimed  thc 
lJjhard,.xi  Co^n^  I  ^j^j^^^  ^f  ^^c  Fivc  Bodgara  Corn  Jldilli,  and  thc  linall  tithes 
to    the     finall  Ot  Tadd  Pool  Meadow. 

Ta  ^MUh  and  '^^^  defendant  infifted,  that  five  pounds,  ten  ihillings,  a-ycar 
Tadd  Pool  Mea^  was  payable  as  a  cowpofuion  for  all  tithes  arillng  from  the  laid 
i'.Wf  in  kind,      mills  and  n^cadow  and  garden. 

The  Court  or<lcred  the  defendant  to  account  for  all  thc 
tithes  in  kind  demanded  by  the  bill  (j). 


(«)  On  the  third  of  Ffiruary  X73S, 
Hilary  Term,  in  thc  fecond  year  of 
Onrgethe  Seand,  thc  oSq  oi  BlaUhftrd 
w»  Fiti  came  before  this  Court.  '1  he 
■vicar of  Z^i-tfrt/ claimed  thc  fniallti'b  :s 
of  Dove's  Farm ^  Sl-'tb's  Landy  Sarfiy^t 
Tcnemffitf  Coitbes  Clo/c^  and  Haxviey'^ 
Tenement f  in  the  vill  of  Jiofinam,  in  the 
laid  parilh  j  and  ^lib  oi  Ttrvecca  W-'.// 


Ttnony  FloTver  Crojtt^  Venflow  Gronfiy 
(  ak  Park,  V early  Meadoto  TUrm  Parky 
the  Little  li^lly  and  the  two  harAOi 
Clnfes.  'I  lie  defendant  denied  that  the 
rliiintiffhad  been  duly  pfcicntcd  to  thc 
vicirage.  But  on  reading  the  |>roofiii 
the  caufe,  thk  Court  ordered  the  de< 
puty  to  take  an  account  of  t|)C  tithes  de- 
manded by  the  bill. 


TllN.     Til  Ml 

13.  Gio.  3. 


Blackhall  agahijl  Harris^ 

Warwick/hire^  'id  July  1783. 


The  vjcar  of  'THE  plaintiffs  claimed  the  great  and  fmall  tithes  of  the  town- 
the  pariih  of  A  fliip  o(  Counden,  in  the  county  of  the  city  of  Coventry,  and 
ttc  Holy  rrinify,  ftatcd,  that  the  faid  tithes  had,  before  thc  diflblution  of  monaf- 
in  the  city  of  Op-  ^^j.|       been  part' of  the  poffeffions  of  the  cathedral  church  in 

v«i/ry,  IS  not  en-  »  r  r  .,,  ,  •  j 

titled  to  thc  Coventry^  and  that  they  were  entitled  to  them  under  and 
fm^ll  liihei  a-  by  virtue  of  a  grant  of  King  Henry  the  Eighth^  ipade  in  thc 
nfmg  in  tlie  thirty-fourth  year  of  his  rcicn,  to  Richard  Andrew  and  Leonard 
a^de/i    but  Ckamberlayne. 

'^^^''^I'i^l      Thc  defendants  Harris  and  Soden  faid,  that  the  townfliipof 

Llong  10    the  Counden  was  in  the  county  of  the  city  of  Coventry^  or  in  thc 

lay    impropria.  county  of  Warwick^  or  one  of  them,   and  in  thc  parifh  of  tit 

iori  thtrcoC        Holy  Trinity^  in  the  faid  city  or  county  ;  that  all  thc  tithes  arifiog 

therein  had,  before  the  diiTolution  of  monafteries,  been  part  of 

the  poffeflions  of  thc  priory  or  cathedral  chnrch  of  Coventry ; 

that  the  plaintiffs  never  were  entitled  to  all  the  tithes  ariiiDg 

in  the  faid  vill,  or  had  at  any  time  xeceived  the  fame  \  but 

tfiat 
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that  the  vicar  of  the  parifti  was  well  entitled  to  fome  tithes  therein,     Bl  ackhail 

and  had  conftantlyenjoyed  the  fame  ever  iince,and  formany  years  ^^jw/? 

before  the  diflblution  of  monafteries,  by  virtue  of  fome  ciidow-       ^iAR«is. 

ment,  compoiltion,  or  agreement  between  the  then  vicar  and 

the  prior  and  convent  of  the  faid   priory.     They   admitted, 

that  the  plaintiffs  were  entitled  to  the  tithes  of  corn,  grain,  and 

hay,   and  to  divers  other  tithes  arifing  in  the  faid  vill ;  but 

inHfted,  that  no  tithes,  either  great  or  fmall,  arifing  in  the  faid 

vill,  had  been  paid  in  kind  within  the  memory  of  any  perfon 

living,  but  that  certain  fums  of  money  had  been  conflantly  paid, 

both  to  the  impropriator  and  the  vicar,  in  lieu  of  the  tithes 

due  to  them  refpeftively.    They  further  faid,  that  they  had 

caufed  a  bill  to  be  filed  in  this  court  againft  the  plaiMiffs  and 

the  vicar  to  compel  them  by  interpleader,  to  fettle  and  adjuft 

their  refpe^ive  rights  and  demands  between  them,  fo  that  they, 

4bc  defendants,  might  be  enabled  to  pay  their  tithes  with  fafety. 

And  the  faid  defendants  fct  forth  the  feveral  farms  they  held  and 

occupied,  and  the  values  and  quantities  of  the  tithes  thereof. 

The  defendant  Rann^  the  vicar,  admitted,  that  the  plaintiffs, 
on  the  tentl^ulay  4^  'Offoher  1773,  ^"^  ^^^^  finte,  had  heen,and 
ftill  wercfeifed  of,  or  well  entitled,  as  owners  or  proprietors,  to 
all  great  tithes  yearly  ariiing  in  the  faid  vills,  or  to  fome  tnodus 
in  lieu  thereof ;  but  denied  that  they  were  entitled  to  any  other 
tithes  arifing  therein,  for  that  he,  as  vicar,  was  entitled  to  all 
fmall  tithes,  by  endowment  or  prefcription,  arifing  in  the  faid 
vill,  and  all  other  vills  or  hamlets  in  the  parifh  ;  and  that,  by  a 
TERRIER  dated  in  the  year  1693,  intitled,  **  A  Terrier  of  the 
*«  Glebe  Land  and  Tithe  belonging  to  the  vicar  of  Trinity  parifhy 
«  in  Coventry"  made  in  the  year  1693,  ^^^  /ielivered  in  at  the 
primary  vi&tation  of  the  Bijbop  of  Coventry  and  Litchfield^  it 
appeared,  that  all  the  fmall  tithes  of  Winnall  and  Counden,  and 
other  petty  hamlets  belonging  to  the  faid  parilh,  were  due  to 
the  vicar  :  and  he  flated,  that  he  had  received  after  the  rate  of 
five  0iiUings  an  acre,  in  lieu  of  the  tithes  of  flax  fown  in  the  faid 
hamlet  of  Counden  \  and  infixed,  that  the  payments  to  hi^ 
predeceflbrsand  himfelf  in  lieu  of  the  tithes,  and  the  faid  terrier, 
were  evidence  of  his  right  to  the  fmall  tithes  by  endowment, 
prefcription,  or  otherwii'e* 

The  plaintiffs  replied ;  the  defendants  rejoined  \  and  witneflea 
were  examined  on  the  part  of  the  plaintiffs  only  \  and  upon 
hearing  counfel  on  both  fides  ;  and  on  reading  the  depofitiona 
on  behalf  of  the  plaintiffs  \ 

» 

TuB.CouRT  ordered  an  account  to  be  taken  of  what  was  due 
for  the  tithes  demanded  by  the  b^l  from  the  tenth  day  of  O^hher 
1773  *  ^^^  ^^^^  defendants  to  pay  what  ihould  appear  due 
thereon,  with  cofts. 

♦  WROTTESLEtf 
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HitAtvTmM  Wrottesley,  Bart,  a^ani/i  Wightwick. 

»4.  Gto.  3* 

Staffer J/bire,  24th  February  1^24. 

^4fr«,Whcth«r  'T^HE  bill'ftatcd,  that  the  plaintiff,  fincc  his  father's  death,  had 
there  is  a  modut  A  been  impropriator  of,  and  was  well  entitled  to,'  the  tithes, 
**^  ^aWc**  tVf he  ^^^^  S^^^^  ^"^  fmall,  arifing  on  divers  lands  and  grounds  in  that 
impropriator  of  P^''^  of  the  townfliip  oi Bilbrooke  which  lies  in  the  parifh  oiTetten^ 
the  tithes  of  the  Aa//,  in  the  county  of  Stajfordy  and  particularly  on  all  fuch  lands 
townfliip  of  ^i7-  as  were  formerly  in  the  occupation  of  Richard  Crejpwell  and  others, 
*'*"^'  vretiM'  ^^^^  plaintiff's  anccftors,to  whom  the  fame  were  granted,  by  letters 
haiiy  in  Stafford'  patent  dated  the  eighth  oi  May^  in  the  third  year  of  Edwardiht 
jUrty  in  heu  of  Zixth  \  that  part  of  the  faid  lands  were  then  in  the  poffeffion  of 
the  tithes  qf  the  defendant  ;  that  the  plaintiff's  father  was  alfo,  in  his  lifc- 
ikfoax'j  Tarn.      ^j^nQ^  the  owner  of  the  tithes,  by  inheritance  from  his  anceftor; 

that  he  did,  many  years  ago,  let  the  fame  to  one  J.  Parker^ 
by  verbal  agreement,  from  year  to  year  -,  that  Parker  rented  the 
faid  tithes  for  near  fifty  years  ;  that  he  always,  from  time  to  time, 
let  the  fame  to  the  owners  or  occupiers  of  the  laijds  out  of 
which  the  fame  ifliied,  or  gathered  the  fainc,  01:  accepted  com- 
pofitions  in  lieu  thereof,  as  he  thought  proper,  without  confult- 
ing  the  plaintiff's  father  or  the  plaintiff  concerning  the  fame ; 
that  the  defendant,  ever  iincc  and  before  1775,  had  been  the 
owner  and  occupier  of  lands  in  that  part  of  the  townfliip  which 
Jics  in  the  faid  parifh,  and  particularly  of  Cre^ue/PsCIo/eSf^hkh 
he  purchafed  of  the  former  owner  thereof;  that  in  1776,  the 
plainiiff^grced  to  let  his  faid  tithes  to  fuch  of  the  feveraf  owner* 
or  occupiers  of  the  faid  lands  out  of  which  they  were  iffuable  as 
were  inclined  to  take  the  fame  at  a  certain  rent  or  fum  for  that 
year  only;  that  fuch  propofal  being  made  to  the  defendant,  he, 
at  firft,  objected  to  the  payment  of  tithe  hay  j  but  that  he,  the 
plaintiff,  being  entitled  thereto,  as  well  as  to  the  other  tithes, 
had  refufcd  to  let  him  any  part  thereof  unlcfs  he  would  agree  to 
pay  a  rent  or  compoiition  for  the  whole  together;  that  the 
defendant  thereupon  agreed  to  take  the  tithes  of  thofe  lands 
which  were  in  his  own  occupation  in  the  faid  townfliip  for  the 
faid  year,  at  thirteen  pounds,  thirteen  fliillings  ;  that  A  memo- 
KANDUM  of  fuch  agreement  was  reduced  into  writing/and  fignerf 
by  the  defepdant ;  that  the  faid  agreement  was  not  to  bind  or 
affeft  him  thereafter  in  refpedl  to  the  payment  for  tithe  Iiay,  in 
cafe  he  iliould  produce  a  title  to  the  fame,  or  any  exemptioo 
therefrom  j  that  he  afterwards  paid  the  faid  rent  or  compoiition 
for  all  the  tithes  of  corn,  grain,  and  hay,  and  other  tltlieable  mat- 
t^rs  ariGng  during  the  laid  year  on  all  the  lands  in  his  occupa- 
tion within  the  faid  townihip  ;  and  that  the  tithes  of  hay  and 
clover  were  included  in  the  faid  agreement ;  that  the  plaintiff 
propofed  to  let  the  defendant  the. tithes  of  «he  faid  lands  for  the 
following  year  j  that  he  refufed  the  fame,*  unlefs  an  exception 
or  allowance  was  made  in  rcfpeft  of  tithe  hay  arifing  on  the  faid 

•    lands  i 
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bands  ;  that  the  plaintiff  declined  to  let  any  part  of  his  tithes,  WioTTKiitr 

unlefs  he  would  take  the  whole  thereof  together,  in  the  fame        ^.f*"»/ 

manner  as    he   had   before  i  that  thereurpon   the  defendant, 

for  the  following  years,  duly  fet  forth  the  tithes  of  corn  and 

grain  arifing  on  all  the  lands  and  grounds  in  his  occupation 

in  the  faid  townfliip  (except  upon  CreJfwelPs  Chjh)^  and  the 

plaiotiflT  took  the  fame  in  kind  \  that  the  defendant,  in  the  faid 

years,  had  mowed  a  great  number  of  acres  of  grals  and  clover 

growing  upon  the  lands  in  his  occupation,  and  made  the  fame 

Into  bay,  and  foddered  and  carried  it  away  without  rendering 

the    tithes  thereof,  or   compounding  for  the  fame,  but  had 

withheld  the  faid  tithes  to  his  own  ufe  -,  that  he  had  alfo,  on 

CreJfwelFs  Piece^  reaped  oats,  peafe,  barley,  and  flax  ;  that  he  had 

fet  out  the  tithes  thereof,  but  had  carried  away  the  corn  and 

grain  without  fetting  out  the  tithes  thereof.     The  bill  therefore 

prayed,  that  the  defendant  might  account  for  the  faid  tithes  o€ 

hay,  corn,  and  grain,  and  pay  what  fhould  appear  to  be  due 

thereon. 

The  defendant  faid,  that  about  the  eighth  of  July  1767 
be  purchafed,  under  a  decree  of  chancery,  the  land  called 
CreJpwelPs  Piece ^  for  two  thoufand,  two  hundred  pounds,  together 
with  the  tithes  thereof;  that  he  ftill  continued  owner  and 
occupier  of  the  faid  lands,  and  alfo  of  certain  other  lands 
in  his  faid  anfwer  mentioned  ;  that  the  ancient  farm  called 
Moafs  Farm  was  fituate  in  the  faid  townfhip  ;  that  there 
had  been  immemorially,  within  that  part  of  the  towniliip 
which  lies  within  the  parifh  oiTettenhall^  a  cuftomthat  the  owner 
or  occiipier  of  Afoafs  Farm  fhould  pay  yearly,  at  Eajler^  tlyee 
fhilHngs  and  fixpence,  as  a  modus  in  lieu  of  all  tithes  of  hay  and 
clover,  and  all  fmall  tithes  arifing  thereon  ;  that  neither  the 
plaintiff,  nor  thofe  under  whom  he  claimed,  had,  at  any  time 
whatever,  taken  the  faid  laft-mentioned  tithes  in  kind,  or  received 
any  fatisfaftion  in  lieu  thereof,  except  the  faid  modus ;^  that  Lord 
Gotver  was,  or  claimed  to  be,  the  owner  of,  or  to  have  fome 
intcrefl  in^  the  tithes  of  Bilbroohe  \  that  he  had  received  the  faid 
modus ;  that  he  had  agreed  to  take  the  tithes  for  one  year 
at  thirteen  guineas,  as  flated  in  the  bill  ;  but  that  there  was  no 
mention  of  the  tithes  of  hay  or  clover,  or  any  other  fpecies  of 
tithes  from  any  lands  ;  but  that  the  fame  were  let  to  him  in  ^ 
general  manned*,  by  the  names  of  the  tithes  of  his  farms  ;  that 
therefore  he  did  not  confider  the  tithes  of  hay  and  clpver 
to  be  included  therein.  He  admitted,  that  he  had  growing  on 
CreJ/kveWs  Piece  corn,  grain,  and  flax  5  that  he  had  carried 
fuch  corn  and  grain  without  fetting  out  the  tithes  thereof, 
conceiving  that  he  was  the  owner  of  the  faid  tithes  ;  but  he 
found  he  was  not,  and  tliat  the  value  thereof  did  not  exceed  fouf 
pounds,  ten  fhillings,  which  he  had  oiTercd  to  pay  5  that  the 
l^laintifif  had  accepted  of  him  five  fhillings  for  the  tithes  of  flax 

on 
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WtoTTttLST  CD  CreffkoeWs  Plea  {a) :  and  he  fct  forth  his  titheable  mattc« 
^  H^'^fi        and  things. . 

The  plaintiff'  replied  ;  the  defendant  rejoined  }  and  divers 
witnefles  were  examined  on  both i fides;  and  upon  hearing 
counfel  on  both  fides  ;  and  reading  a  grant  of  Edyfardthe  Sixth 
to  Walter  Wrottejley^  Efquire^  dated  the  eighth  of  May^  in  the 
third  year  of  his  reign,  of  the  tithes  of  corn,  grain,  hay,  &c. ; 
feveral  depofitions  taken  in  the  caufe ;  a  receipt  not  fignedj 
dated  the  twentieth  of  March  1782,  purporting  to  be  a  receipt 
for  the  ufe  of  Sir  John  Wrottejley  of  Thmas  Tf^ghtwick  for  two 
years  chief  ncnt,  and  two  years  rent  of  fniall  tithes  of  the  late 
Savage's  Farm  ;  two  years  chief  rent  of  CtrByn's  Piccf^  tenpence ; 
two  years  ditto  of  CreffwelPs  Piece^  eight  pence  ;  two  years  fmall 
tithes,  at  three  fhillings  and  fixpence  ;  ten  fbillings  and  feven- 
pence  \  ditto  1780  and  17&1 ;  and  upon  full  debate; 

The  Court  ordered  the  two  following  iflues : 

First,  **  Whether  the  plaintiff  is  feifcd  in  his  detnefne  as  offet^ 
<'  or  of  any  other  eflate,  of  and  in  the  faid  tithes  of  com,  graini 
<*  and  hay,  ariiing,  growing,  and  renewing,  from  and  out  of  the 
*'  faid  lands  and  grounds  in  the  defendant's  occupation  in  that 
«'  part  of  the  townfliip  of  Bilhroehe  which  lies  within  the  parifli 
«  of  Tettenhatl^  in  the  county  of  Stafford!* 

Secondly,  *•  Whether,  from  time  whereof  the  memory  of 
^y  man  is  not  to  the  contrary,  the  owner  or  occupier  for  the  time 
<*  being  of  a  certain  ancient  farm,  and  lands  thereunto  beloDgiDg, 
<<  called  A^jcat's  Farm^  fituate  within  that  part  of  the  townfbip 
<<  of  Biiibrc^e,  which  lies  within  the  faid  parifh  of  TettenhJl^ 
<(  bath  paid  and  ought  to  pay,  yearly,  at  Eajler^  or  fo  fbon  after 
<<  as  demanded,  unto  and  to  the  ufe  of  the  impropriator  or 
<<  owner  of  the  tithes  of  the  faid  parifli,  and  his  farmers  orleflees 
<<  for  the  time  being,  the  fum  of  three  fliillings  and  fixpence,  as 
«  a  modtu  for  and  in  lieu  and  fatisfadtion  of  all  tithes  of  hay  and 
«(  clover,  and  of  all  fmall  or  white  tithes  arifing,  growing, 
**  renewing,  and  increafing,  from  and  out  of  the  faid  ancient 
*^  farm  and  lands,"* 

The  plaintiff  in  equity  to  be  plaintiff  at  law  ;  to  be  tried  by  a 
fpccial  jury  ;  the  judge  at  liberty  to  indorfe,  &c. 

Skynner,  Chief  Baron, 
Eyre,  Baron.' 
HoTHAM,  Baron. 
Perryn,  Baron. 


ftf)  Ift  the  cafe  of  WroHc/ley  9.  fHaittt 
which  csme  before  the  Court  on  the 
ninth  of  February  1746,  the  pUintilf, 
and  Parktr  as  his  lefice,by  parol,  of  the 
/ftid  tithes,  demanded,  inttr  c/m,  the 
tithti  of  flu  growing  on  Crejpwdl't 


Ptect,  And  rnt  Court  ordetetJthe 
defendant  to  account  with  Farter  iatth^ 
faid  tithes!)  at  ihe  rate  of /«r  JbtUnp 
yearly  for  every  acre  fown  with  flu, 
purfuant  to  the  {latute. 
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Baker  azainji  Mason.  Ea4.ti»tmw 

'^  24.  G*o,  3^ 

Gloucejlerjbire^  \Qth  Mny  1784, 

THE  rcftor  of  Do^defwell  claimed  the  tithes,  both  great  and  The  re'aor  of 
fmallj-arifing  in  the   pari/h  ;    and    ftated,    that   he  had  DnodefweU,    in 
accepted  tf  compufition  in  lieu  thereof  to  Michaelmas  1779  i  that  ^j^^fjhe  tiihet 
the    defendants    had    occupied    land    fincc    that    period,   on  of hmbs,  calves, 
which  thejr  had  had  fcveral  titheable  matters,  particularly   ewe  mUk,  (hccp,  and 
(heep    which    had   yeaned  lambs  ;    cows  which    had    yielded  agiftmem  of  bar- 
calves  and    milk  ;    (lieep  called    tcgs^  pear  hogSy   thdves,   and  ""  ""^*- 
VfetberSf  which   they    had    Ihorn,    depaftured,    and    fold    to 
the  butchers  in  the  neigbbourhood  before  the  next  (hearing- 
time  ;  faddle-horfes,  which  they  had  taken  in  to  feed  for  hire 
at  fo  much  a-week ;  and  bullocks,   ftccrs,  heifers,  and  oxen, 
which  they  had  fattened  and  fold  ;  the  fair  and  full  tithes  of 
which  they  had  rcfufed  to  pay.     The  bill  therefore  prayed  an 
account  and  payment. 


The  defendant  Ma/an  faid,thathe  had,  to  Ulichaelmas  1 7 79,  The  defendant 
paida  yearly  compofltion  for  tils  tithes  \  that  from  Michaelmas  Jays,  thai  he  had 
1779  to  Michaelmas  1780,  he  had  kept  forty  ewe  fheep  •,  that  f^nj^^o'^jHricc- 
thirty. three  of  their  lambs  had  lived  to  be  titheable  •,  that  the  t^j.  t|,c  tjihcsof 
plaintiff* had  received  the  tenth  lanib,  and  the  proportionate  value  iambs  \  but  that 
of  the  remaining  three  ;  that  from  Michaelmas  1780  to  the  time  h=  had  rcfufed 
of  the  plaintiff  filing  his  bjll,  he  had  thirty-eight  ewe  fli^cp,  tLirty  J^j^^^.^*^'^*  '  * 
of  which,  in  1781,  brought  forth  lambs,  which  lived  to  be.tithe-  * 

able  ;  that  in  178 1,  he  gave  the  plaintiff  noticC}  that  he  (l^uld 
fet.out  the  tithe  of  the  faid  thirty  iambs;  that  no  one  came  at 
the  time  fixed  ;  that  he  fet  out  the  fame  j  that  they  were  fent 
by  his  fervant  ;  that  the  fervant  told  the  plaintiff's  tithing-man 
thev  were  his  mafter's  tithe  lambs  ;  that  he  left  them  in  the 
court  ;  that  no  one  having  appeared  at  the  tithihg^  he  did  fo  as  a 
favour,  and  not  as  a  cullomary  way  of  rcnd-ring  fuch  tithes; 
.  that  on  the  fame  evening,  or  the  d-ay  after,  tiie  plaintiff's  rithing-  .. 

man  told  him,  that  the  lambs  were  not  tl>e  plaintiff's,  and  that 
therefore  he  had  turned  them  into  the  road  ;  that  he  i^ave  no 
reafon  why  the  plaintiff  wpuld  not  accept  the  fame;  that  the 
faid  lambs  were  able  to  fuftain  themfelves  without   their  dams, 
for  that  the  youngeft  was  three  months  old  ;  and  that  they  were 
ftill  living,  and    had   fuftained    themfelves   by  depafturing  in 
common    with    other  fheep.     The    defendant    further  ftated,  that  he  had  alfo 
that  he  kept  on  a  fariti  in   the  adjoining  parifk  of  Withington  f-t  out  his  tithe 
milch  cows,  which  he  depaftured  there  from  November  1779  to  milk ly the ninc- 
the  May  following,  when  he  brought  ten  of  the:n  to  his  farm  at  t^'n<*ianjtwer^ 
Dowdefwell^  and  milked  tliem  there  the  enfuing  fummer;  that  ,,^3^  ^^^  rcaor 
previous  thereto,  he  gave  the  plainiiffnotice  that  he  had  brought  had  received  the 

wli'jic  thereof,  except  a  fmail  quanti'y. 

Vol.  IV.  S  them 
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BAKtt       them  there ;  and  that  he  (hould  fet  oat  the  tithe  milk  thereof 
Umo  •▼«7  nineteenth  and  twentieth  meal ;  that  he  bad  continued  fo 

to  do  ;  and  that  the  plaintiff  had  received  the  famCi  except  twice 
or  thrice,  when  the  defendant's  fervants,  at  the  next  time  of 
milking,  threw  the  faid  milk  down,  to  have  the  ufe  of  the  vefiels ; 
and  that  the  value  of  fuch  milk  fo  ¥rafted  was  not  more  than 
two  or  three  (hillings.  He  further  faid,  that  being  obliged  to 
fpend  the  produce  of  his  farm  at  Withington  on  the  faid  premifcs, 
he  had  the  benefit  of  the  courts  and  folds  thereto  belonging, 
firom  the  time  he  quitted  the  fame  to  Aftchaflmas  178O9  for  the 
convenience  of  his  cattle  to  eat  the  faid  produce  i  that  thereforei 
in  Novemhtr  17799  be  brought  his  cows  and  other  part  of  his 
dock  from  Dowdefwell  to  the  faid  farm  at  tyitbingtm^  where  all 
his  cows  in  the  enfuing  feafon  dropped  their  calves  \  and  that 
he  had  no  calf  dropped  in  Dowdefwell  hcxvrtta  Michaelmas  1779 
pSd  Wm  hU  ^^"^  Michaelmas  1 780.  He  further  faid,  that  he  had  afterwards 
tithe  of  calves  j  ^^^P^  ^^ti  milch  COWS  in  Dowdefwell f  which  had  brought  forth  ten 

calves  ;  that  the  plaintiff  bad  received  one  of  them  as  the  tithe 
deifturcd^  thereof  5  that  between  Michaelmas  1780  and  1781  he  had 
fiieep  between  fattened  on  his  lands  in  Dowdefwell  fome  iheep  for  fale  }  that 
Aearingday  and  they  Were  fheared  in  1781  }  that  the  plaintiff  received  the  tithe 
iheariog     day,  wool }  that  they  were  then  fent  to  London  for  fale  \  and  that  the 

whiS  hld*"fn  ^^'^  ^^^  ^^""^  *'*  *^^  fattened  flieep  he  had  had  on  the  faid  fcrm 
the  lame  year,  ^nctf  the  ceafing  of  the  faid  compofition  ;  that  at  $mnt  Jamefs 
paid  tiriie  of  Tide  in  178 1  he  fold  (everal  iheep,  which  were  {heared  about 
W  %  Midfummer^  the  tithe  wool  whereof,  and  of  his  whole  flock, 

had  been  duly  fet  forth  and  received  by  the  plaintiff;  that  ho 

had  depaftured  the  faid  (heep  after  the  (hearing  thereof  on  lands 

whidi  bad  paid  tithe  hay  \  and  that  therefore  no  agiftment  was 

dnaOttivd  any  due  for  the  fame  5  and  he  denied,  that  he  had  kept,  fed,  agiftedi 

bafften  rmH  ftr  <^  depaftured  for  hire  any  barren  or  unprofitable  cattle  on  his 

hire.  lands. 

The  other  de-  The  defitodant  Baldwin  faidt  that  he  occupied  Upper  Dowdef 
fendant  anlwcra  ^^eU  jPahn  }  that  the  land  on  the  Hills  thereof  was  not  fo  fertile 
tothchkeeffea   ^  ^^  jj^^j,  j^  ^^  y^^  .  ^y^  j^^  ^i[^  occupied  paftuHf  land  in 

the  adjoining  parifh  :  and  he  fpoke  much  to  the  fame  efic£t 
as  the  defendant  Mqfon  had  done* 

Thfcaufe  The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles 

heard,  ^^^  examined  on  both  iides ;  and  npon  hearing  counfel }  and 

reading  the  evidence }  and  on  full  debate  of  the  matter  } 

The  tithes  of  Thb  Cou&t  ordered  the  deputy  to  take  an  account  of  what 
calvetandagift.  y/f^i  due  from  Mqfon  for  the  tithes  of  agiftment  and  calves  dc- 
mtnt  decreed,     ^s^ded  by  the  bill  •,  and  a  like  account  ©f  agiftpient  tithe  from 

the  defendant  Baldwin^ 

4  Dayies 
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Davies  agatnfl  Duppa.  '*'"cIo"? 

Ktnt^  2^h  AprU  1784. 

nnHE  bill  ftatcd,  that  the  dean  and  chapter  of  the  cathc-  The     pUlnt-ar 
*    dral    church  of   Chrift  and  the    Rlejtd  Firgin    Mary  of  ^^^"j"  ^^""J^ 
Rocbejier^  in  the  county  q(  Kent^  being  feiied,  to  them  and  their  agi<j*^i,fti,tcr*oJ 
fucceiTorsy  of  certain  portions  of  tithes  therein^  by  indenture  cbnji  Omrsh^  in 
dated  the  firft  of  December   1 759,  demifed  to  Baldwin  Duppa  Rubber,  of  tht 
feveral  portions  thereof,   from  the  twrenty-ninth  of  September  ^T?J^^^  ^ 
then  laft  paft,  for  twenty-one  years,  at  the  yearly  rents  and  co-  J|[,  nwnor*  of 
venants   therein   mentioned ;    that   Baldwin    Duppa^  by  vir*  r*d^,  Barttm^ 
tue  of  the  faid  leafe,  entered  into  poflleffion  of  the  faid  por-  ^oA  M^mn^  in 
tion  of  tithes,  and  held  the  fame  until  his  death  in  July  1764  ;  Jj*    ^*^  ^f 
that  ilnce  his  deceafe,  the  fame  had  been  held  by  the  defendant  huQ^*^  ^J 
Richard  Duppa^  as  devifee  named  in  the  will  of  the  faid  Baldwin  and  in  tke  cauik 
Duppa^  deceafed,  until  the  expiration  of  the  faid  leafe  ;  that  by  t>of  IC«iir,ftacn» 
indenture  of  leafe  dated  the  thirtieth  q[  November  1778,  made 
by  the  then  dean  of  the  one  part,  and  the  plaintiff  G^or;/  Davies 
of  the  other  part,  the  faid  dean  and  chapter,  for  the  confideratioa 
therein  mentioned,  demifed  to  Davies  the  faid  feveral  portions 
of  tithes,  by  the  defcription  of  ^^  Tudor^s  Portion^*  arifing  out  of 
certain  fields  belonging  to  the  tenants  of  the  Tudors^  with  other 
tenants  of  Bartony  in  the  parifh  of  Stoke^  in  the  hundred  of 
HoOf  as  fet  forth  in  the  faid  bill,  to  hold  the  two  feveral  portions 
of  tithes,  with  all  rights,  proiits»  and  appurtenances  whatfoever 
to  them  feverally  in  any  ^wife  belonging,  for  twenty-one  ycars^ 
paying  for  the  portion  of  tithes  called  Ttukt^s  fix  {hillings  and 
eightpence^   and  for  the  other  portion  of  tithes,  tis  well  great 
as  fmall,  yearly  arifing  in  the  lordihip  and  manor  of.  Malmes^ 
thirteen  (hillings  and  fourpence  yearly  j  that  by  virtue  of  the 
faid  leafe,  Davies  had  become  entitled  to  the  faid  feveral  portions 
of  tithes  fince  the  twenty-ninth  of  September  17B0 ;  that  the  laid  timt  the  late  5. 
Baldwin  Duppa  was  in  his  life-time,  and  at  his  death,  feifed  in  fee,  ^^^  ^*^  '"^' 
or  of  fome  other  eftate  of  inheritance,  of  and  in  the  impropriate  ^^^^2!k' 
re£l0ry  of  the  pariih  of  Stoke,  and  the  tithes  and  profits  thereto  |!Ltronoftbcvi! 
belonging,  and  of  and  in  the  advowfon  of  the  vicarage  ^  and  carage,andown- 
alfo  of  and  in  the  lordihip  and  manor  of  Malrnes^  together  with  ^  ^  ***«  manor 
divers  lands  and  hereditaments  in  the  faid  pariQi  of  Sioke^  that  ^^^^jj^^!" 
being  fo  feifed,  he  duly  made  his  will,  dated  the  twelfth  of  jiugu/l  i^nwd   of  -ih« 
1760;  that   he  thereby    devlfcd    all    his    faid    manor,     and  dean  and  chap« 
liis  mefluages,  parfonage,  reftdry   impropriate,   perpetual  ad-  ter  the  faid  por- 
vowfon,   tithes,  farms,  lands,  tenements,  and  hereditaments,  ^^  ^  ^^ 
to  the  defendant  Richard  Duppa^  for  his  natuial  life,  as  in  the  faid  ^^  ninth  of  Stf^ 
will  is  fet  forth  i  that  B,  Duppa  died  in  July  1764  without  ttmhv     tnU  \ 
altering  his  will  •,  that  at  his  death  the  faid  defendant  became  •*•<*  that*  00  hu 
feifed  as  aforefaid  j  that  he  bad  ever  lincc  been  the  proprietor  ^^^  ^^^^^^V* 
thereof  s  tha;x>n  the  twenty- ninth  of  September  1775;,  he  took  to  the  prciLnt 

dcfehdaoti^i)!^! 

5  2  into  • 
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Daviis        into  his  own  hands  and  poiTei&on  the  faid  lordfliip  of  MalmeSf 
Yhzff         ^"^  *^^^  '^^^  re^ory  of  Stole ^  and  the  tithes  and  profits  arifing 
therefrom,   and   the  lands  there  belonging  to  him ;    that  he 
had  fince  occupied  the  fame  ;  that  Baldwin  Duppa  in  his  life- 
time, and  the  owners  of  the  rectory  had,  for  time  immemorial, 
or  for  a  number  of  years  paft,  rented  the  faidfeveral  portions  of 
tithes,  and  accepted  leafes  thereof  from  time  to  time  from  the 
dean  and  chapter  \  that  they  and  their  leiTees  of  the  faidredtory 
had  accordingly  received  and  taken  the  faid  feveral  portions  of 
tithes,  together  with  the  refi:  of  the  tithes  ariiing  within  the  faid 
re^ory  and  parifh,  without  diflinftion,  until  the  twenty-ninth  of 
that  the  ho»n.  September  1 780  j  that  the  dean  and  chapter  had  for  time  imme- 
Uml$*  out  'of  '^^or'^U  o*"  fo*"  ni^ny  years  pa  ft,  granted  and  renewed  leafes,  from 
which  the  faid  tinie  to  time,  of  the  faid  i<:Teral  portions  of  tithes,  by  the  fame 
portions  of  tithes  names  and  defcriptions  of  the  tithes,  and  of  the  lands  out  of 
arofe   had,    in  which  thcy  iflued,  as   in  the  faid  leaie  arc  defcribed  ;  that  the 
bccn^  onhrlKd'  ^'^^^  being  very  ancient  defcriptions,  and  divers  of  the  fields  and 
and  the  names  clofes  having  fince  acquired  and  been  called  by  new  and  difiercnt 
thercoi  changed,  names,  and  clivers  others  of  the  faid  fields  and  clofes  having  been 
fo.that  ihc  iden-  fincc  enlaVgcd,  and  others  leflened  ia  their  dimenfions,  few,  if 
not  now*b^af?  ^^y,  of  them  could  now  bedifcovered  or  found  out  by  the  names 
certained  •      "  ^^^  defcriptions  given  them  in  the  leafc,  fo  that   tlie  plaintiffs 

were  not  now  able  to  afccrtain  the  fpecific  lands  out  of  which  the 
that  the  defend,  faj^l  feveral  portions  ^f  tithes  iffiied  ;  that  the  defendant  iJ/r-Jari 
vama"  *f  ufof'  ^^PP'^y  taking  advantage  of  this  circu m fiance,  refu fed  to  permit 
circumftances,  t^^c  plaintiff  i^/zv/V/ to  receive  any  part  of  the  faid  portions  of 
had  refufed  the  tithes,  favc  tlie  tithes  of  wheat  growing  on  a  certain  field, 
plaintiff  per-  containing  eight  acresy  part  of  the  larilJs  out  of  which  the  faid 
dlf  fL^thc'l*'  Jf^^^^^^  P<^^*'">^^  of  tithes  iflTued  -,  that  he  had  ever  fince  the  faid 
except  of  wheat  twenty-ninth  day  of  September  1780  adiually  taken  and  carried 
of  &gbt  Acres f  away  all  the  faid  feveral  portions  of  tithes  fb  demifed  to  the  faid 
part  cf  Mulmc'i  plaintiff  D^v/Vj",  fave  as  aforefaid>  together  with  the  reft  of  the 
PorMff,  tithes  arifing  within  the  faid  re6lory  and  parilh,  and  converted 

the  fame  to  his  own  ufc,.and  refufed  to  account  or  to  make  him 
any  compenfation  for  the  fame,  although  the  faid  plaintiff  D/iw/j, 
previous  to  the  twenty-ninth  of  September  1780,  and  on  or  about 
the  twenty-firft  of  the  faid  month,  did  give  notice  to  the 
defendant  to  fet  out  the  faid  feveral  portions  of  tithes  in  kind 
for  him  i  that  the  plaintiffs  had  frcq^uently  applied  to  the 
defendant  to  difcover  and  afcertain  the  particular  lands  out  of 
which  the  faid  feveral  portions  of  tithes  iffued  and  were  papblc> 
that  the  plaintiff^  Davus  might  be  enabled  to  take  the  fame  in 
prttendrng,  that  fcinj  .  that  the  faid  R.  Duppa  infifted,  that  as  the  particular 

be  defcribed,  the  cannot  be  difcovered  or  afccrtaincd  by  the  plaintiffs,  their  right 
laid  portion  of  in  and  to  the  fame  is  thereby  lofl,  and  that  the  fame  are  merged 
tithes  had  merg.  Jn  ^hc  faid  reftorv  impropriate,  and  belonged  to  the  defendant* 
edin  iheuao.  rpj^^  j^j^  therefore  prayed,  that  the  defendant  mighfbe  decreed 

and  be  prajed,  that  an  accourit  might  be  uken,  and  a  commiffion  iflued  to  afcertain  the  tdki  iaadt^ 
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to  account  with  the  plaintiff  Daviet  for  the  value  of  the  faiiJ        Davies 

feveral  portions  of  tithes  taken   by  the   defendant  fince   the         'S^^P 

twenty-ninth   of   September   1780,    and    p^y  what,  upon  fuch 

account,  (hould  be  found  due  tf)  the  plaintiff;  that  the  defendant 

might  difcovcr  and  afcertain  the  fpccific  lands  and  fields  out  of 

which  the  faid  feveral  portions  of  tithes  rcfpeftively  iiTued,  and 

ought  to  be   taken  ;  or   in   cafe  it    fhould   appear  neceflary, 

that  the  fame  might  be  fet  out,  diflinguifhed,  andafcertained 

under  the  dire<^ion  of  this  court ;  that  a  commrffion  might  ifluc 

to  afcertain  and  diOinguifli  the   fpecific  lands  and  fields   out 

of  which  the  faid  feveral  portions  of  tithes  rcfpeftively  ifiued  ; 

and   that  all  proper  dire^ions  might  be  given  for  that  pur- 

pofe* 

The  defendant  faid,  that  In  the  latter  end  of  the  laft  century,  The  defembinc 
Baldwin  Duppa  purchafed  the  reftory  of  Stoke^  and  alfo  Stoke  Piace  f*>«'  «^*'  ^^  '* 
Farmy  with   divers  lands  thereto  belonging,  and  in  1 703  the  Ihtf'^eaory  of 
manor  of  MaJmain,  with   Malmain  Hall  Farm  s  that,  as  reftor  stoke,  and  owo- 
impropriate  thereof,  he  became  ept hied  to  all  tithes  arifing  in  tr  of  Stokt  Piaet 
the   parifli   of    Stoke,    except  fuch    as    had     been    thcntofore  ^^"^  ,■"**    ^^ 
legally  appropriated  from  it  ;  that   he  continued  feifcrd  thereof  p^^  '"f       * 
till  his  death  5  that  his  fon  Batdww  Duppa^  in  the  bill  named, 
then    became    feifed    thereof   until    hi-    death,    and   by  will 
devifed  the  fame  to  the  defendant  Richard  Duppa  for  life  ;  and 
that  ever  fince  June  1764  he  had  been  in  polfcrfion  thereof; 
that  the  dean  and  chapter  of  Rochefier  were,  in  right  of  their  that  the  plaintiff 
church,  (eifed,  to  them  and  their  fucceffors,  of  a  certain  portion  «   entitled     to 
of  tithes  arifing  in  the  rc6tory  of  Stoke,  called  Tttdor's  Portion,  '^^'"'*'    ''«'''/*« 
and  alfo  to  the  tithe  of  corn  arifmg  out  of  certain  lands  in  the  \ortLoiiiiiM*' 
manor  of  Malmain  ;  that  the  faid  .manor  extended  not  only  over    j^        .      ,.! 
the  whole  of  the  parifh  of  Stoke^  but  alfo  over  four  other  pariflies,  farms  an  in  the 
which,  together  with  the  parifli  of  5/^^**,  lay  in  the  hundred  of  manor  of  MuU 
Hco  ;  that  the  lands  thereof  had  not  been  afccrtained  for  many  *'^'"»    ^"^  *^'*t 
years  5  that  it  ftill  remained  uncertain,  whether  all  the   lands  Jen^J^vcr'^f  y*' 
out  of  which  t^e  tithes  which  were  mentioned  to  arife  within  the  r^j  pariftiei; 
manor  of  Malmain  and  the  Eight  Acres  of  glebe  land  lay  in  the  that  it  it  unccr- 
parilh  of  Stoke^  or  in  other  pariflies  ;  that  a  leafe,  dated  the  firft  tiin,  wheilura* 
of  Deccfnher  1759,  had  been  made  of  the  faid  portion  of  tithes  "V  °^  ^'^^^  ^"<*» 
by  the  then  dean  and  chapter  to  the  faid  2?.  Duppa  ;  that  he  had  [aTti7h«*'*Iri(c 
continued  entitled  to  fuch  tithes  until  his  death  ;  that,  by  the  will,  ^^  jnjhp  parish 
the  defendant  became   entitled   thereto  for  the  remainder  of  o(  SteAet  except 
the  term  ;  that  the  faid  Difppas  held  the  faid  feveral  portions  of  tbt  Eight  jlcrni 
tithes,  called  Tudor*s  Portion  and  Mahnain^s  Portion,  under  the 
faid  Icafes,  from  about  the  year  1725  ;  that  on  the  expiration  of 
the  faid  Ieafes,a  leafe  of  the  faid  portion  of  tithes  had  been  given 
by  the  dean  and  chapter  to  the  plaintiff;  that  Malmain  Hall  that  the  lindt 
Farm  was  only  a  fmall  part  of  a  large  eftate  which  had  been  then-  belonging      w 
tofore  in  the  family  of  the  Ropers  ;  that  from  one  of  the  fields  ^^^^f^^"     -K*// 
being  called  the  Field  without  the  Pari,  and  from  there  being  ^trTyrf^lrr 
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ponds  10  particular  fitaations,  and  from  the  fize  of  tbc  inctoTurct 
and  the  regularity  of  the  hedges,  the  {greater  part  of  the  lands 
conftituting  Malmmn  Hall  Farm  had  been  formerly  a  park 
belonging  to  the  manfion-houfe  of  the  eftate,  and  particularly  the 
fields^  doles,  or  parcels  of  land  fet  forth  in  his  anfwer  ;  that 
no  tithes  had  been  at  any  time  paid  for  or  in  refpe£b  of  fuch 
lands  ;  that  the  faid  portions  of  tithes  then  vefted  in  the  dean 
and  chapter  before  the  park  was  difparked  ;  that  confequently 
none  of  the  lands  could  be  any  part  of  the  lands  out  of  which  the 
faid  portion  of  tithes  arofe  ;  that  Malmmn  Hall  Farm  alfo 
confifted  of  feveral  other  fields,  as  in  his  anfwer  was  mentioned, 
but  of  no  other  lands ;  that  Stoke  Piatt  Farm  confifted  of  no 
other  fields  than  thofe  defcribcd  in  the  faid  anfwer  sthat  until 
within  thirty  years  laft  paft,  Stote  Place FarmhzA  been  occupied 
feparately  from  Malmain  HallFarm^  together  with  the  great  tithes 
thereof;  that  all  the  federal  parcels  of  land  belonging  refpe^vely 
to  the  faid  £urms  were  refpcAively  diftingui(hed  by  the  faid 
names,  and  had  ever  been  in  the  fame  form  and  (late  nearly  as 
they  then  were  ;  and  that  he  could  not  diftinguilh  or  afccrtain 
them  more  accurately  than  in  his  anfwer  was  mentioned  \  that 
part  of  the  tithes  claimed  by  him  and  his  anceftors  under  the  faid 
leafe  arofe  out  of  Eight  Acra  of  glebe  land  belonging  to  the 
vicarage,  the  tithe  of  which  they  had  ever  taken  ;  but  that  the 
plaintiff  Davw  had  received  the  tithes  of  com  thereof;  that  the 
plaintiff  not  being  able  to  defcribe  the  lands  of  which  the  tithes 
were  claimed,  other  than  the  Eight  Acres,  he,  the  defendant,  was, 
as  reAor  of  Stoke^  entitled  to  the  great  tithes  arifing  therein,  the 
fame  not  having  been  fevered  from  the  faid  re^ory ;  and  he 
admitted,  that  he  had,  fince  the  commencement  of  Davie/4  leafe, 
taken  all  fuch  tithes,  except  as  aforefaid,  to  his  own  ufe,  without 
making  him  any  fatisfa<^ion  for  the  fame ;  and  denied,  that  he 
ever  had  in  his  cuftody  or  power  any  deed,  evidence,  muniment, 
or  writing  which  would  afcertain  or  difcover  the  particular  fields 
or  lands  out  of  which  the  feveral  portions  of  tithes  claimed  by  the 
plaintiff  iffued,  or  any  or  either  of  fuch  fields  or  lands,  fave  as 
defcribed  in  his  anfwer. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  without 
any  witnefles  being  examined,  the  caufe  came  on  to  be  beard 
this  day  ;  and  upon  hearing  counf<pl  on  both  fides  ; 

A  cemmiflioii  The  Court  ordered  a  commiilion  to  be  iffued  to  afcertain  and 
iffocd  to  aAm-  difttnguifh  by  proper  metes,  defcriptions,  and  boundaries,  the 

h^'^^oSr  Jf  *^"^^  l''"^*  ^°^  ^^^^^  *"  ''^«  P*"^  ^f  ^'^*'»  ^^^^^in  ^^^  hundred 
which  the  faid  ^^  ^^9  in  the  couqty  of  JCf«/,  out  of  which  Tudor^i  ParttM  and 
paniont   of       Malmaifts  Portion  arofe  ;     all  parties   to    produce  before  and 

leave  with  the  commifiioners,  upon  oath,  all  deeds,  books, 
evidences,  and  writings,  in  their  or  either  of  their  cuftody  or 
power,  relating  thereto,  as  the  faid  commifiioners  fiiaii  dired; 
apd  the  d^fendapts  to  join  and  ftrike  cominifiiQners  names  in  fix. 

da\s, 
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days^  or  in  ddault  thereof  that  the  commiffion  do  ifiue  to       P^V 
the  plaintiflPft  own  coimniffioners  ;  and  that  the  caufe  be  conti-       x)^^. 
nued  in  the  paper  of  caufes  to  be  further  heard  on  the  return  of 
the  cpmmiifion, 

A  commif&on  accordingly  iflucd,  tefted  the  thirtieth  day  of  A    commiffion 
June  1783  ;  which  was  returned  with  a  certificate  the  thirtieth  ^JJJJi*^ftX 
day  oi  OBoher  17841  dating,  that  a  furvey  had  been  taken  of  J^^y^ 
the  premifes  in  queftion  \  and  that  after  the  examination  of  fuch 
witnefles  as  the  commiilioners  had  been  able  to  procure,  together 
with  the  perufal  of  a  map  of  the  manor  of  Malmain^  taken  in 
I70«9  they  were  not  able  to  afcertain  the  names,  quantities, 
or  defcriptions  thereof,  by  reafon  of  the  names  of  the  fereral 
portions  therein  being  differently  defcribed  from  the  documents 
before  them,  and  ftated  in  the  certificate  \  and  that  no  infor* 
mation  could  be  obtained  from  the  evidence  produced  to  them 
that  could  in  anywife  lead  or  tend  to  a  difcovery  thereof,  fo  as 
to  particularize  the  fame  or  any  part  thereof. 

The  caufe  came  on  to  be  further  heard  on  the  faid  cer-  A  fecond  com- 
tificate  on    the  twenty-third  of  November  1784;    when  the  J^^  ^ 
Court  ordered  another  commiffion  to  be  iffiied  to  enquire  and  puipcfe. 
afcertain,  by  all  lawful  ways  and  means,  the  fpecific  lands  and 
fields  out  of  which  the  two  feveral  portions  of  tithes  called 
Tudof^i  Portion  and  Malmaitts  Portion  did  iifue,  with  the  ufual 
dire&ions,  as  in  the  former  decree* 

A  fecond  commiffion  accordingly  iffiied,  direAed  to  different  TJwftcoiKkomj 
commiffioners  ;  and  they  returned  the  fame,  with  a  certificate,  JJIuh^/^ffJift* 
dated  the  firft  of  Afril  laft  (  and  ftated,  that  they  could  not 
colled  evidence  or  proof  fufficient  in  their  judgment  to  afcertain 
and  .  diftinguifh  by  proper  metes,  defcriptions,  and  boundaries, 
the  fpecific  lands  and  fields  in  the  faid  parilh  out  of  which  the 
two  feveral  portions  of  tithes  did  iffue. 

The  matter  of  the  certificate  came  on  the  fixth  of  June 
1785. 

The  Court  gave  the  plaintifis  liberty  to  iffue  a  commiffion  A    cemmiffioft 
for  the  examination  of  witneffes  in  the  caufe,  with  the  ufual  ™Jjf  ^^^^ 
direflions  ;  and  divers  witneffes  were  according  examined  under  |q  ^  ^„|^ 
k  {  and  the  caufe  came  on  again  on  the  thirteenth  day  of 
DeambiT  1786  \  when  upon  hearing  counfel  on  both  fides  }  and 
reading  various  proofs  %  and  the  former  decrees  } 

The  Court  ordered  a  commiflion  to  be  direAed  to  proper  a  \\M  oom^ 
cammij/ioners  authorifing  and  empowering  them,  or  any  two  or  raliTioii     iflUcd 
more  of  them,  by  all  lawful  ways  and  means,  to  enquire  into  and  J^^^^^'^^i/!!* 
afcertain  the  fpecific  lands  and    fields  out   of  which  Tudor's  ^ 
Portion  and  Ma/main's  Portion  do  iffue,  and  which  are  particularly 
defcribed  in  the  laft  leafe  of  the  faid  two  portions  granted  by 
the  dean  and  c])apter  of  Rxhejler  to  J?.  Duppa^  dated  the  firft  of 
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December  1759;  that  if  the  commiffiontrs  fliaW  not  be  ab^ 
to  aftertain  and  diftinguifh  by  proper  metes,  defcriptions,  and 
boundaries,  the  faid  fpecific  lands  %  arid  as  the  number  of  acres 
compoiing  the  faid  two  portions  (except  the  field  called 
Great  Firs ^  part  o{  Malmahis  Portion)  is  fufficiently  afcertaincd, 
namely,  that  I'udors  Portion  comprifes  forty-five  acres,,  and 
Malmaiiis  Portion  comprifes  one  hundred  and  eighty-feven 
acres,  exclufive  of  the  field  called  Great  Firs^  the  faid  com- 
miflioners  do  fet  out  and  allot  by  proper  metes,  defcriptions, 
and  boundaries,  forry-five  acres  of  land  lying  within  the  parifhof 
^toke^  in  lieu  of  the  above-mentioned  *  portion  called  Tuicr^s 
Portion^  and  alfo  one  hundred  and  eighty-feven  acres  of  land 
belonging  to  the  defendant  Richard  Duppa,  and  fituate  in  the 
manor  of  Malmain  and  parifh  of  Stoke  above-mentioned,  in  lieu 
of  one  hundred  and  eighty  feven  acres  of  land  part  of  the  above* 
mentioned  portion  called  Malmain^s  Portion, 

*^i^""*^'°d       ^   commiffion  accordingly  ifllied  ;    and  the  commiffioners 
fluaflicd.  *  returned  the  fame,  together  with  two  certificates  thereto  annexed, 

dated  the rfifth  of  y«w  1787. 

The  caufe  came  on  again   on  the  twenty-fifth  o(  June  1787  ; 
and  upon  hearing  counfel  \ 


A  fourth   com 
niiiTion  jflucd. 


The  Court  ordered  the  faid  two  certificates  to  be  quaflbed  ; 
and  further  ordered  a  commiHion  to  enquire  into,  afcertain,  and 
'tiiftinguiih  tl;e  faid  fpecific  lands,  as  particularly  defcribcd 
in  the  laft  leafe  of  the  faid  two  portions  granted  by  the  dean  and 
chapter  of  Rochejhr  to  Baldwin  Dn/pa,  bearing  date  the  firftday 
of  December  1759;  ^^^  '"  ^^^^  ^^^^  commiilioners  fhall  not  be 
able  to  afcertain  them  by  proper  metes,  defcriptions,  and  boiyada- 
ries,  and  2s  the  number  of  acres  ccmjofirg  the;  iaid  two  portions, 
except  the  field  called  Great  Firs^  part  of  Ma/nwin's  Portion^ 
is  fufficiently. afcertained,  namely,  that  Tiidor'^s  P^rZ/Vw  comprifes 
forty-five  acres,  and  Maltnaiv^s  Potion  an  hundred  and  eighty- 
feven  acres,  exclufive  of  the  faid  field  called  Great  Firs^  the  faid 
commiflioners,  or  any  two  of  them,  do  fet  out  and  allot  by 
jproper  metes,  defcriptions,  and  boundaries,  forty  five  acres  of 
4and  lying  within  the  faid  parilh  of  ^tohy  in  lieu  of  the  above- 
mentioned  portion  called  Tudor^s  Foiiion  \  and  alfo  one  hundred 
aruJ  eighty-fcvcn  acres  of  land  belonging  to  the  defendant 
Richard  Duppa^  and  fituate  and  lying  v»ithin  the  manor  of  MaU 
main  and  parifh  of  Utole^  in  lieu  of  one  hundred  and  eighty- 
feven  acres  of  land  pari  of  the  above-mentioned  portion  called 
Malmain* s  Pcrtich. 

Thefourthcom-  A  commiflion  accordingly  ifi^ued,  tefted  the  thirteenth  day  of 
mifficn  return,  j^ne  laft,  dircfted  to  William  Ccoke,  Robert  Steele^  and  J.  W.  R(fe^ 
*  and  they  returned  the  faid  commiflion  into  this  court,  wijhaccr- 

\  tificate 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  265 

tificate  thereunto  annexed,  dated  the  third  day  of  Augujl  laft,       Davih 
as  in  the  decree  was  fully  ftated.  ^^'^^ 

The  caufe  came  on  on  the  eighth  of  November  1787  j  and 
upon  heading  counfcl ;  and  reading  the  decree,  commiiHon^  and 
certificate  5  and  the'  anfwer  of  Richard  Duppa  ; 

* 

The  Court  ordered  the  certificate  to  be  ratified  and  con-  f^ht  certificate* 
firmed  \  and  the  lands  and  fields  in  the  faid  certificate  defcribed  confirmed,  and 
as  forming  the   portion  called  Tudor* s  Portion ^tlW  oi  which  {^\il  the  land*  ihcrein 
pieces  or  parcels  of  land  are  in  the  parifh  of  Stole^  and   all  of  <*^^<^"^«d  order- 
which,  except  the  field  called  Parbrook  Green  Fields   are  part  or  and'°akcn^io"bc 
parcel  of  the  farm  now  called  Tudor* s  Farm^  be  deemed,  con-  the  lands  out  of 
fidered,   and  taken  to  be  the  fpecific  lands  and  fields  in  the  which     ruAr*, 
faid  parifli  within  the  faid   hundred  of  Hoo^  out  of  which  the  -P*^'*^ and  A^o/. 
faid  portion  of  tithes  called  Tudor" s  Portion  doth  iffue  ;  that  the  ^"if^ea  do1l!l 
faid  one  hundred  and  eighty-feven  acres  of  land  belonging  to  fue, 
Richard  Duppa^  in  the  ihanor  of  Ma/main  and  parifli   of  Stoke^ 
particularly  defcribed  in  the  faid  certificate,  be  deemed,  con- 
iidered,  snd  taken,  as,  for,  and  in  lieu   of  one  hundred  and 
eighty-feven    acres,    part  of  the  fpecific    lands  and  fields   in 
the  faid  parifli  and  hundred,  out  of  which  Malmain's  Portion 
doth  ifilie. 

The  Court  fuither  ordered  the  deputy  to  take  an  account  The      deputy 
of  what    was  due    to    G.    Davies    from     R,    Duppa^    for    all  takes  an  account 
the  titheabie  matters  which  had  arifen  fince  the  twenty-ninth  *«<>'<**"«*/• 
day  of  September  1780,  upon  the  feveral  lands  and  fields  herein- 
before decreed  to  be  deemed  and  taken  to  be  the  fpecific  lands 
and  fields  out  of  which  Tudor^s  Portion  doth  iffue ;  and  alfo  upon 
the  faid  one  hundred  and  eighty-feven  acres  out  of  which  Mal^ 
main>s  Portioti  doth  iffue. 

The  Court  further  ordered  R,  Duppa  to  pay  the  faid  plai;i-  '^'^^      dcfend- 
tiffs  their  cofls  ;  all  further  dircftions  and  fublequcnt  ccfts  to  ^''^  W  ^^^' 
l>c  rcferved,  &c. 


BREY  agatnji  Smith.  24.0.0,3. 

Bucliinghamfhire^  'jih   May  1784. 

'THE  plaintiff,  as  the  lay  impropriator  of  th<^  parifli  of  5r/7/,  in  J^'J^^^'"f' 

^    in  the  county  of  Bucks^  claimed  the  great  and  fmall  tithes  ^IcILzbam&irT 

within  the  redlory,  there  being  no  vicarage,  from  the  fifth  of  3$ entitled  to  the 

j^pril  i']^6  \  particularly  of  the  farms  called  Leatkerfiade  s  and  tithe  of  the  lands 

Groves.  '  *^^*^**     Liatber. 

Jladc't  and     th9 

The  defendant  admitted,  that  he  occupied  the  pafture  ground 
called  Leatherjladey  formerly  part  of  the  Forejl  of  Barnwood^ 
being  fifty-nine  acres,  and  alfo  the  meadow  ground  called  the 

Groves^ 
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Groves^  containing  twenty  acre$ ;  and  infifted,  that  he  and 
his  predeceflbrs  had  immemorially  paid  one  pounds  ten 
ihillings  a -year,  as  a  cpmpofition  for  all  tithes  due  to  the 
plaintiff"  and  his  predcceflbrsi  as  lay  impropriator  of  the  rec- 
tory of  BrUIf  from  the  lands  called  the  Grovet  \  that  he  had 
regularly  paid  the  fame  up  to  the  fifth  of  /pril  1776,  and 
had  c^  &QCC  been  ready  and  was  willing  to  pay  and 
had  tendered  the  fame  to  the  plaintiff.  The  defendant 
further  faid,  that  thte  lands  called  Leatherjladi s  were  demifed 
to  him  as  being  exempt  from  the  payment  of  tithes,  or  any 
compofition  or  fatis&Aion  for  the  fame  :  and  he  fet  fonh  an 
account  of  his  titheable  matters  as  well  as  he  was  able  ;  and  in« 
iifted,  that  two  (hillings  in  the  pound  which  he  paid  for  his 
other  lands  was  a  fair  compenfation  for  the  tithes  of  his  lands 
called  Leatherjlad^s  and  the  Groves^  if  tithes  (hould  be  decreed 
payable  for  the  fame  in  kind  (  and  that  the  faid  tithes  amounted 
for  both  the  faid  lands  to  eleven  pounds,  eight  (hillings  fer 
annum  \  but  that  as  no  tithes  had  been  paid  for  the  lands 
called  Liatherjlade^s^  he  fubmhted,  that  the  plaintiff  ought  to 
have  proceeded  at  law  to  eftablifh  bis  right  to  the  tithes  thereofi 
and  ought  to  be  left  to  his  remedy  at  law  for  that  purpofe. 


The  plaintiff  replied  ;  the  defendant  rejoined;  and 
were  examined  on  the  part  of  the  plaintiff  only  ^  and  upon  bear* 
ing  counfcl  on  both  fides  \ 

Tbs  Court  ordered  the  defendant  to  account  for  the  fevD- 
ral  titheable  matters  and  things  which  had  arifen  on  the  lands 
in  his  occupation  in  the  parilh  of  BrUl^  from  the  £fth  day  of 

jtpril  1776,  with  cofts  [a). 


fa)  Od  the  twenty-foarth  of  Oflther 
x6;0,  the  cafe  of  DynAam  v,  Btttctu. 
came  before  the  court.  The  bill,  on  the 
part  of  the  impropriator  of  BrUl^  claim- 
ed the  tithes  arifin;  ia  the  townOiipt  of 
BTtkali  and  OjSiy,  1  he  defendant 
ittfiltcd,  that  the  lands,  of  which  tithes 
were  demanded,  had  been  formerly  part 
of  F»re/l  9^  Barnvt99d^  and  were  on  that 
account  tithe  free.  The  Court  retained 
the  bill  for  a  year,  giving  the  plaintiff 
permifiion  to  brine  icTeral  a^ftions 
againft  fuch  of  the  defendants  as  held 
their  lands  nnder  ieveral  titles,  and  or- 
dered the  defendants  10  plead  •//  dthet, 
and  to  give  in  evidence  that  the  faid 
lands  were  within  the  limits  of  the  late 
/ipr^  •f  BarMW99d  *Dd  QOt  within  ^e 
par  lib  of  Brili;  but  it  does  not  appear 
that  any  adions  were  ever  commenced, 
f  >n  the  fiKteenth  of  Jwtu  1656,  the  cafe 
of  Dymebam  «.  Hart  canie  before  the 
court,  in  which  the  plaintiff,  as  lay  im» 
propriator,  claimed  the  great  and  fmall 
tithct  of  the  parifh  under  letters  patent . 
from  Jamei  tbe  Brfl.  Thc  CouTt  dirc^ 


ed  an  iffue  to  try  whether  the/Mff#itf«r 
belonged  to  the  vicar  of  Briil^  under  tfaa 
endowment  of  the  vicarage,  and  00  the 
trial  a  verdid  was  found  againft  the  v^ 
car,  and  the  defendant  ordrred  to  par 
the  finall  tithes  to  the  lay  impropriater. 
On  the  twenty>fifth  of  Nr^mUr  ITOS, 
the  cafe  of  BrmmgwiMt  the  Icffee  of  the 
lay  impropriator,  v.  Daw  came  before 
the  court.  The  bill  ftated,  that  BriU 
and  Oailty  were  diftind  pariihcs,  and 
danxied  the  greataad  fmall  ttthesthertof, 
particularly  of  the  lands  called  Wbktmk 
BUI,  Sukio^  CU/a,  and  CVarr  Ci^* 
The  defendants  infifted,  that  two  ml- 
lings  in  the  pound  had  been  immemorial* 
Iv  paid  in  lieu  of  the  tithes  of  f^ttmak 
btii ;  that  on  inclofing  tht  emmm  a  com- 


pofition had  been  made  to  the  imprtn 
priator  in  lieu  of  the  tithes  thereof,  and 
that  they  held  tbe  other  lands  tinder  a 
covenant  indemnifying  them  againft  the 
payment  of  tithes.  1  he  Covrt'ordercd 
the  defendant  to  account  for  the  tithts 
of  HTbitttmU  mi^  (b€  (TsMlifffi,  9Jid  tj)6 
l«id  a^et. 

Tub 
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Thb  Dean  and  Canons  op  Windsor  agaiMfi    ^*"^^"* 

Lord  Effingham.  h-    »    s- 

Urt/birfp  pb  May  1784. 

'T^HE  bill  ftated,  that  Edward  the  Fourth^  being  Teired  of  an  The  ifftor  ^ 
^    annual  penfion  of  twenty  pounds  payable  by  the  abbot  Jf*J^^»    »«» 
and  convent  of  Rufford^  in  the  county  of  Tork^  did,  by  letters  ij25''toptT  • 
patent,  under  thb  Great  Seal  of  England,  dated  at  Wind-  penflon  of  aoi! 
Jor^  on  the  eighteenth  day  of  July  in  thie  feventh  year  of  his  a-yew   to  the 
"^•gHf  gnint   to  the  dean  and  canons  of   his   majefty's  free  ^^^  •"<*  ^«*- 
chapcl  of  Saint  Giorge,  within  the  caftle  of  Wind/or,  the  faid  "^jfcS^ 
annual  peniion,  which  the  faid  abbot  of  Ruffordwzs  bound  to  atJ^Tn^. 
pay  for  the  mediety  of  the  church  of  Rotierham,  to  hold  to  them 
and  their  fucceflbrs,  in  pure  and  perpetual  alms  for  ever ;  that 
iXmnr  tbi  Seventh^  by  like  letters  patent,  dated  at  Wejlminfler 
the  mth  day  of  May  in  the  fourth  year  of  his  reign,  containing 
an  infpexlmus  of  the  before-mentioned  letters  patent,  did  ratify 
and  -confirm  the  fame ;  that  Henry  the  Eighth  by  like  letters  pa« 
tent,  dated  the^  firft  day  of  June  in  the   fecond  year  of  his 
reign,  did  aifo  confirm  therfame;  that  by  virtue  thereof  they 
had  ever  fince  been  entitled  to  receive  the  faid  penfion ;  that 
after  the  making  the  faid  letters  i>atent  the  faid  penfion  was 
from  time  to  time  duly  paid  by  the  abbot  of  Rwff&rd  to  them 
until  the  faid  abbey  was  dlflblved  \  that  after  the  diilblution 
thereof,  a  decree  was  made  by  the  Court  of  Augmenta- 
tions, in  the  twenty-eighth  year  of  the  reign  of  Henry  the 
Eighth^  whereby  it  was  ordered,  that  the  faid  penfion  of  twenty 
pounds   Ihould  be  paid  by  the  perfon  or  pcrfons  who  (hould 
receive  the  rents  of  the  tithes  of  Rotherham^  at  Michaelmas  then 
next,  with  all  arrears  then  due  \  that  the  fame  was  accordingly 
paid   by   Henry  the  Eighth^  in  whom  the  pofifellion  of  the 
laid   abbey  on  the  diiTolution  thereof  became  vefted,  and  by 
the  feveral  perfons  fucce01yely  in  whom  the  fame  from  time 
to  time    became  fo  vefte4  ;    that  the  defendant  for  fevei^l 
years  paft  had  been  pofTeiTed  of  a  mediety  of  the  faid  re£tory  or 
parfonage  of  Rotherbamf  and  which  upon  the  difTolution  of  the 
iaid  abbey  was  granted  to  fome  perfon  or  perfons  under  whom 
he  claimed  the  fame,  and  had  for  many  years  duly  paid  the 
fjkid  penfion  by  half  yearly  payments  till  Lady  Day  1775,  from 
ivhich  time  the  fame  remained  wholly  due  and  unpaid ;  that  the 
defendant's  anceftors  had  alfo  duly  paid  the  faid  penfion  as  the 
fame   became  due  ;  and   that  fuch  payments  had  been  made 
for  the  fpace  of  one  hundred  years  \  that  the  defendant  was 
feiied  and  pofleifed  of  the  faid  reftory  and  parfonage ;  that  his 
anceftors  had  duly  paid  the  faid  penfion  to  the  plaintiflfs  only  de- 
ducing the  land  tax  \  that  he  had  various  receipts  and  acquit- 
Ignces  from  the  plaintiffs  for  fuch  payments }.  that  it  appeare4 

from 
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TatDEANAND  from  the  ftveral  deeds  and  writings  in  his  cudody  or  power  that 

^f  K  MoV     ^*  ^**  liable  to  pay  the  faid  penfion.     The  bill  therefore  prayed, 

againft        ^hat  the  plaintiff's  right  to  receive  the  faid  annual   peniion  of 

LoB»£rviNc.  twenty  pounds,  in  refpeft  of  the  mediety  of  the  faid  parfonagc 

mAu,         of  Rotherhanif  might  be  edablifhed  ;  that  an  account  might  be 

taken    of   what    was  due  in    refpe£l  of    the  arrears  ;     and 

that  the  defendant    might    be  decreed   to  pay   the   amouct 

tliereof. 

The  defendant  admitted,  that  he  had  been  for  many  years 
pad  poffefled  of  the  redlocy  of  Rotherham  \  and  that  his  agents 
had  paid  the  faid  peniion  \  but  he  iniiAed,  that  it  was  by  mif- 
take ;  and  denied  generally,  that  the  plaintiffs  were  entitled  ta 
receive  the  fame. 

The  plaintiffs  replied  ;  the  defendant  rejoined  ;  and  witneflcs 
were  examined  on  the  part  of  the  plaintiff  only  ;  and  upon 
hearing  counfcl ;  and  reading  the  evidence  taken  in  the  caufe ; 
and  the  defendant's  counfel  confenting  to  a  decree  according  to 
the  prayer  of  the  bill  5 

The  Court  ordered  the  plaintiffs'  right  to  the  faid  penfion 
of  twenty  pounds  per  annum^  in  refpefl  to  the  mediety  of  the 
faid  parfonage  of  Rotberham,  to  be  effablifhed,  and  the  deputy 
remembrancer  to  take  an  account  of  what  was  due  to  the  plain- 
%i&  for  the  arrears  thereof*  with  cods. 


T«iir.  Tmv,  Carr  agahijl  Hekton  ;  et  e  Contra. 

I^iCtflerJbire^  28/A  'June  1784. 

The  vicar  of  T^HE  vicar  of  Lowejhy^  in  the  county  of  Lekejler^  claimed  all 
Lomejhy,  in  iW-  *■•  the  fmall  tithes,  the  manfion  houfe,  glebe  lands,  EafeK 
mfierjbire^ihon'  offerings,  oblations,  obvcntions,  dues,  and  all  other  duties  and 
2te"ftim^o7  eu  P'^^^^s  belonging  to  the  faiJ  vicarage,  and  charged,  that  it  was 
i3».  4d.  from  ^  Perpetual  vicarage  \  that  in  the  reign  o^  King  John  it  was  cn- 
the  impropriator  dowed  with  all  the  fmall  tithes  of  the  parifli,  and  with  all  oblations 
^the  pariOi  in  and  obventions,  as  well  thofe  arifmgat  the  mother  church  as 
ftnaU^tbcs  ^1^  **  ^^  chapel af  "Newton^  in  the  faid  parifh,  and  alfo  with  the  glebe 
»( therein.        lands  and  the  manfion  houfe,  as  appeared  by  the  endowment, 

undertheieftimonial  feal  of  the  Bijhop  of  Lincoln  ;  that  \nMichaeU 
mas  Term,  in  the  eleventh  year  of  Charles  the  Fir/l,  y.  li'aybread^ 
then  vicar  of  the  parifh,  exhibited  his  bill  in  this  court  againft 
Sir  William  Fainte,  Knight,  then  impropriator  of  the  rcflory  of 
Lowejhy  and  owner  of  the  advowfon  of  the  vicarage,  and  alfo 
againft  others,  the  occupiers  of  lands  in  the  parim,  praying, 
that  he  might  be  eftabliflicd  in  the  poffeffion  of  the  glebe  lanJs 
and  tithes  belonging  to  ihe  faid  vicarage;  that  the  defendants 
put  in  their  anfwers  ;  and  the  plaintiff  replied;  and  divers  wit- 
nefleswere  examined  on  the  fourteenth  day  oi  October  1639, 

when 
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when  the  Court  declared,  that  the  faid  vicarage  was  a  perpetual        ^^^J 
vicarage,  and  in  the   time  of  King  John  endowed  in  the  form      u^^^^on  • 
following,  to  wit,  "  Conjijiit  autem  ipfa  Vicaria  in  omnibus  minutis      ^  }  Coairs^ 
**  Decimis  ifjiui  Parochix^  et  omnibus  ObiationibuSj  et  Obveniioni^' 
"  bus,  tarn  ad  Matriam  EccUJiamy  quam  ad  Capeilam  de  Newton^ 
•«  provenientibus  etin  Terra  Ecclejia^  asm  Manfo:"  as  by  an  extraft 
of  the  faid  endowment  under  the  teflimonial  feal  of  the  then 
Bijbop  of  Lincoln  appeared  at  the  hearing  of  the   faid   caufe, 
AND  ORDER £D»  that   it  fhould  continue   a  perpetual  vicarage  \ 
thut  the  faid  endowment  was  a  good  endowment ;  that  the  faid 
Waybread  and  his  fucccflbrs  vicars  thereof  Oiould  from  thence- 
forth for  ever  thereafter  hold,  as  well  all  the  faid  fmall  tithes,  ^ 
as  other  the  premifes  in  and  by  the  faid  inftrumcnt  of  endow- 
ment in  that  behalf,  limited  to  and  for  the  fame  vicarage,  ac-     , 
cording  to  the  true  intent  and  meaning  of  the  faid  endowment  j 
and  that  the  faid  fVaybread  (hould  have  and  receive  all  arrearages, 
ilfues,  and  profits  of  the  fame  premifes  fo  allotted  to  and  for 
the  fame  vicarage,  which  had  been  detained  from  him  by  any 
perfon  or  perfons  whatfoever  at  any  time  fince  the  faid  plaintiff's 
induftion  into  the  faid   vicarage  j  and  that  the  faid  Waybread 
ihould  have  a  commiffion  dircfted  to  indifferent  commiffioners 
to  en<)uire,  as  well  by  the  oaths  of  witncffes  as  by  other  lawful 
ways  and  means,  what  was  the  true  value  of  fuch  tithes,  and    • 
other  the  jpremifcs  fo  detained,  and  where  the  fame  was,  where 
and  by  whom  the  fame  tithes  and  premifes  had  been  feverally 
and  refpedlively  detained,  and  that  a  bill  fhould  be  rated  for  the 
cods  the  faid  Waybread  hsL^  fuftained  in  the  fuit.     The  bill  then 
ftated,  that  the  defendants  were  occupiers  of  lands  in  the  parifh« 
and,    after  enumerating  the  titheable  matters  they    had    had 
thereon,  prayed,  that  they  might  be  ordered  to  account  for  the 
fame  from  the  twenty-third  day  of  Tune  1775,  and  pay  refpec- 
tlvely  what  fhould  appear  due  on  fuch  account. 

The  defendants  admitted,  that  th«  plaintiff,  ever  fince  the 
twenty-third  day  of  June  1775,  had  been  vicar  of  the  parifh, 
and  entitled  to  fuch  yearly  penfion,  falary,  rent,  or  yearly  pay- 
ment as  had  been  annually  paid  in  lieu  of  all  fmall  tithes  ariiing 
therein,  and  to  fuch  other  dues  as  of  right  and  by  cuftdm  be- 
k>nged  to  the  vicarage;  but  they  denied,  that  he  was  entitled  to 
any  fmall  tithes  in  kind.  They  admitted,  that  during  the  time 
flatcd  in  the  bill,  they  had  kept,  fed,  and  depaftured  in  the  parilh 
oxen,  bullocks,  horfes,  cows,heifers,.dry  and  unprofitable  cattle, 
maresjiheep,  and  cows,  from  which  they  had  calves,  foals,  lambs, 
milk,  wool,  and  the  fcveral  other  articles  and  matters,  yielding 
fmall  tithes,  as  flated  in  the  bill  j  that  they  had  not  fet  out  the 
particulars  and  (][uantities  of  fuch  matters  and  things  yielding 
fmall  tithes,  but  faid,  that  in  cafe  the  plaintiff  fhould  eflablifh 
his  right  thereto  they  fubmitted  to  account  \  and  -they  infuted, 
that  the  plaintiff  was  only  entitled  to  a  certain  annual  penfion, 

fum. 
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Ca«b  fiim»  or  (alarjr  of  fix  pounds,  thirteen  fliillings,  and  foofpence 
^  ^i^  for  hb  maintenance  and  fupport  i  and  that  the  faoie  was  payable 
mVcmrl  ^7  ^^^  impropriator  ;  that  if  any  fuch  endowment  as  heJFcAre* 
fiated  had  ever  been  made,  it  had  been  long  fince  void  or 
annulled  by  the  difappropriation  of  the  vicarage,  or  otherwife 
by  the  reAory  having,  from  time  immemorial,  belonged  to  the 
impropriator,  to  whom  they  infifted  all  the  tithes  both  great 
and  fmall  belonged ;  and  that  neither  the  plaint iS*,  nor  any  of 
his  predeceflbrs,  had  ever  received  from  the  tenants  or  occupiers 
of  lands  there  any  fmall  tithes  whatfoeverj  or  any  compofition 
in  lieu  thereof* 

The  plaintiflT  replied  ;  the  defendants  rejoined  ;  and  witnefles 
Were  examined  on  both  fides ;  and  the  caufe  came  on  to  be  heard 
on  the  twenty-third  day  of  yufu  1783  ^  when  the  fame  was 
ordered  to  ftand  over. 

Sir  Thomas  Fowhy  knight,  George  Hentom  and  others,  filed  thdr 
cro(s  bill  againft  the  vicar,  dating,  that  the  faid  6.  Henton  and 
others  were  occupiers  of  lands  in  the  parilh ;  that  there  was  an 
impropriate  or  lay  re^lory  therein  \  that  Sir  Thomas  Fowh  was 
the  impropriator  and  patron  of  the  vicarage,  and  alfo  owner  of 
the  lands  therein ;  that  the  faid  Fowh  and  his  anceftors,  and 
thofe  under  whom  he  claimed  title  to  the  faid  reAory  and 
vicarage  refpeAively,  and  the  farmers,  owners,  and  impropria- 
tors thereof,  had,  from  time  whereof  the  memory  of  man  was 
not  to  the  contrary,  paid  and  been  acciiftomcd  to  pay  to  the 
vicar  of  the  faid  vicarage  of  Lowe/bv  for  the  time  being  the 
fum  of  twenty  nobles,  or  fix  pounds,  thirteen  ihillings,  and 
fourpcncc,  as  a  yearly  penfion  or  falary  for  ferving  the  cure  of 
the  faid  parlfh,  and  in  lieu  of  all  fmall  tithes  whatlbever  due, 
or  of  right  belonging  to  the  vicar  of  the  faid  vicarage,  for  or  in 
refpeft  of  all  and  fingular  the  lands,  grounds,  and  prcmilci 
within  the  faid  parifh  or  vicarage ;  that  the  faid  vicars  had  con- 
flantly,  for  time  immemorial,  accepted  and  taken  the  faid  yearly 
penfion  by  half  yearly  payments,  at  or  about  the  Huentietb  (f 
May  and  the  tnoetitietb  of  Novemier  in  every  year,  as  a  yearly 
penfion  or  falary  for  ferving  the  cure  of  Lowe/byt  and  in  Ilea 
and  full  fatisfaAion  of  all  fmall  tithes  due  or  belonging  to 
the  faid  vicarage,  and  had  never  made  any  farther  demand 
for  the  faid  fmall  tithes,  or  enforced  the  payment  thereof; 
that  the  impropriators  had  by  way  of  increafc  to  the 
income  of  the  vicar,  in  regard  no  tithes  were  due,  made  fome 
additional  payment  to  the  vicars  out  of  their  own  bounty,  and 
had  for  many  years  lall  paft  paid  to  them  thirteen  pounds 
yearly,  inllead  of  the  ancient  payment  aforefaid ;  and  that  the 
vicar  had  in  his  cudody  feveral  deeds  and  writings  whereby  it 
appeared  that  he  was  only  entitled  to  the  faid  yearly  penfion  of 
twenty  nobles,  to  the  manfion  houfe,  and  to  the  glebe  lands  for 
his  (ervicc  of  the  faid  \icarnge.    The  crofs  bill  therefore  prayed, 

that 
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that  the  faid  ancient  yearly  payment  of  twenty  noUes,  or  Bx        Cah 
pounds,  thix'teen  {hillings,  and  fourpence  might  be  eftabliflicd        *s^^ 
and  decreed  to  be  in  full  fatisfaftipn  to  the  vicar  of  the  faid     ^Y^^ 
Ticarage  for  the  time  being  of  all  fmall  tithes  arifiing  within  ^ 

the  faid  parifli. 

The  vicar  admittedi  that  there  was  therein  an  impropriate  or 
lay  re^lory ;  that  Fowk^  was  impropriator  and  patron  of  the  ad- 
vowfon  of  the  vicarage  ;  but  he  denied^  that  Fowie  and  his  an* 
ceftorSy  or  thofe  under  whom  he  claimed,  had  paid  immemo- 
rially  twenty  nobles  as  a  yearly  penfion  or  falary  for  and  in  lieu 
of  all  fmall  tithes  due  to  the  vicar  in  refpeA  of  all  the  lands  in 
the  parifh,  or  that  the  vicars  had  ever  accepted  the  fame  in  lieu 
thereof;  and  infifted^  that  if  the  faid  fum  of  twenty  nobles 
had  heretofore  been  paid>  fuch  payment  had  been  made  and 
accepted  under  fome  temporary  agreement  between  the  reAor 
and  vicar  for  the  time  beingi  or  by  means  of  fome  undue  and 
improper  influence ;  and  that  he  was  not  bound  thereby  nor 
compellable  to  take  the  faid  yearly  penfion  in  lieu  of  his  fmall 
tithes.  He  further  infifted,  that  the  vicarage  was  a  petfetual 
ificarage ;  that  in  the  reign  of  King  John  it  was  endowed  with 
and  confilled  in  all  the  fmall  tithes  of  the  parifh,  and  all  ob- 
lations and  obventions,  as  well  thofe  arifing  at  the  mother. 
CHURCH  as  thofe  at  the  chapel  of  Neviton^  and  alfo  with  and  in 
the  glebe  lands,  and  the  manfion  houfe.  He  alfo  infilled  on  the 
decree  made  in  the  fifteenth  year  of  the  reign  of  Cbarks  the 
Firfi^  as  ftated  in  his  bill  \  and  faid,  that  he  believed  that  one 
of  the  reafons  why  the  vicarial  tithes  had  not  been  again  fub- 
ftraAed  in  that  part  of  the  pari(h  called  Loiv:Jby  Lord/b^  was 
the  almoft  immediately  enfuing  rebellion  of  Oliver  Cromwell^ 
and  becaufe  the  anceftors  of  the  wife  of  the  plaintifi^/!?fcri^^  the 
then  impropriators  of  the  reAory  and  owners  of  part  of  the 
Lordflfip  ofLotoe/hyf  were  prcfbyterians,  and  had  a  meeting-houfe 
upon  their  eftate  where  divine  fervice  was  performed.  He  fur« 
ther  infifted,  for  the  reafons  aforefaid,  that  he  was  entitled  to 
all  the  fmall  tithes  arifing  within  the  vicarage  and  parifli,  and 
denied^  that  it  appeared  by  any  document,  ecclefiaftical 
furvey,  grant,  deed,  writings  or  record,  that  the  faid  yearly 
penfion  or  falary  of  twenty  nobles,  or  any  other  falary  or  penfion 
had  been,  from  time  immemoriali  due  and  papble  tnr  the  im- 
pcopriacor  or  owner  of  the  reAory  to  the  vicar  of  the  iaid 
vicarage,  in'  lieu  and  fatisfaAion  of  aH  tithes  arifing  in  the 
parifli* 

The  impropriator  replied  \  the  vicar  rejoined  ;  but  no  mt- 
nefles  were  examined  on  either  fide ;  and  the  caufes  came  on 
to  be  heard  on  the  feventh  day  of  November  1783  ;  when  upon 
hearing  counfel  for  all  parties  feveral  days  \  and  on  reading  an 
order,  dated  the  twentieth  day  of  June  17839  for  liberty  to 
prove  exhibits  at  the  hcarmg  on  the  part  of  the  plaintifiT,  t«2, 
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three  feveral  decrees,  dated  refpefilvelj  the  fourteenth  of  0:' 
tober^  and  the  fifteenth,  the  nineteenth,  and  twenty-fifth  days 
of  yuw  in  the  fixteenth  year  of  the  reign  of  Charles  the  FirjU 
made  in  a  caufe   Waybread  v.  Fowhe  and  others ;  the  endow- 
ment of  the  vicarage  of  Lowejby  without  a  date,  from  an  an- 
cient roll  of  inftitutions  in  the  time  of  Hugh  IVellsy   formerly 
Bijbop  /)f  Lincoin^  who  began  his  cpifcopacy.  in  the  year  r  209, 
from  the  dioccfe  of  Lincoln  \  a  terrier  of  the  vicarage  of  Lowefij^ 
figned  by  Thomas   Smithy  vicar,  and  the  two  churchwardens, 
dated  the  thirty-firft  of  October  170O;  the  return  of  the  value 
of  the  vicarage,  taken  in  purfuance  of  a  fpecial  commiflion  iffucd 
in  the  reign  of  ^deen  Anfi€\  the  depofitions  taken  in  the  caufe } 
fix  feveral   Tcct\pts' for  fynodals  paid  by  the  plaintiff  as  vicar  of 
Lowejby  to  the  Archdeacon  of  Letcejler  in  1776  and  the  following 
years  ;  a  receipt  for   procurations  paid  alfo  by  the  plaintiflFas 
vicar  oi  Lowejby  to  the  Bijhop  of  Lincotn  on  his  primary  vilitation 
in    1781  ;  and  on  reading  for  the  defendants  the  ecclcfiaftical 
furvey  taken  in  purfuance  of  a  fpecial  commifflon  iilued  in  the 
reign  of  Henry  the  'Eighth  \  the  return  of  the  pofleffions  of  mo- 
naileries,  taken  in  purfuance  of  the  faid  commiflion,  iffucd  as 
aforefaid  ;  a  copy  of  a  grant  from  the  faid  king  in  the  thirty- 
fix  th  year  of  his  reign  to  John  Dudley^  Vifcount  Lijle^  inter  alky 
of  the  reclory  of  Lowejby ;  a  copy  of  a  grant  from  ^teen  Afarjt 
in   the  firft  year  of  her  reign,  to  William  Faunte  and  Hewry 
Chamber layncy  inter  alia^  of  the  faid  reftory  ;  an  extent  iffued 
againft  the  lands,  &c.  of  William  Faunte^  cfquire,  in  the  fecond 
year  of  the  reign  of  ^seen  Elizabeth,  and  the  inquifition  returned 
thereon  ;  livery  of  feifin  fued  out  on  the  ninth  day  of  July,  in 
the  tenth  year  of  the  faid  queen,  on  William  Faunte  arriving  at* 
the  age  of  twenty-one  years  ;  an  inquifition  taken  on  the  fourth 
day  of  July,  in  the  thirteenth  year  of  the  reign  of  ^teen  Eliza" 
beth,  after  the  death  of  Henry  Faunte  ;  a  decree  of  the  Court 
OF  WARDS  AND  LIVERIES,  dated  the  fourth  of  February ,  in  the 
thirty-fourth  year  of  the  reign  of-  the  faid  queen,  in  a  caufe 
wherein  William  Bro^vne  and  wife,  on  behalf  of  William  Faunie, 
were  plaintifis,  and  Thomas  Hunt  and  Francis  Whiting,  vicar  of 
Lowejhy,  were  defendants;  another  decree  of  the  faid  court,  made 
in  the  thirty-fixthyear  of  the  reign  of  the  faid  queen, in  an  inform- 
ation filed  in  the  faid  court,  in  the  name  of  her  majefty's  attorney 
general,  by  the  procurement   of  William  Browne  in   right  of 
IVilliam  Faunte  againft  Richard  Penamore  and  others  ;  a  copy  rf 
a  grant  from   ^deen  Elizabeth,  in  the  forty-fifth   year  of  lier 
reign,  to  William  Faunte,  of  the  poffeflions  of  the  hofpital  of 
Burton  Saint  Lazarus  -,  an  indenture  of  bargain  and  fale,  dared 
the  firft  of  December  in  the  twenty-fecond  year  of  Jatncs  the  Firji, 
from  W,  Ckamberlayne  an3  others  to  T.  Lane;  the  depofitions 
taken  on  behalf  of  the    defendants  in    this  caufe.    and  alfo 
the  depofitions  in  the  faid  caufe   of  Waybread  v,  Faunte '9  an 
indenture  of  bargain  and  falci  dated  the  twenty-fixth  of  March 
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1740,  from  Ifaac  Wodsfiam  to  T.  MarrUt\  an  indenttrrej  dated        <^a>» 
the  twenty-third    of  January    17171   figned   J.    Binnett  ^ndi     ^^^^^f^, 
others  ;  another^  dtited  the  fecond  of  Ofleher  1705,  between      ^t^^c^mi 
J.  W99lafl9n  and  others  and  J,  Benuet  ;  and  reading  for  the 
plaintiff  id  the  original  caufe  an  inqaifition  taken  in  the  thirty* 
fifth  year  of  the  reign  of  Henry  the  Eighth ;  the  furvey  of  P^ 
Nscholaf  taken  in  the  year  1291  $  and  upon  hearing  the  repiy^ 
the  (aid  cauies  were  ordered  to  ftand  over  for  the  judgment  of 
the  court ;  and  thefaid  cauies  (landing  accordingly  this  day  ; 

The  Court  ordered  the  following  iflue,  to  wit,  «  "Vt^hethcr 
<^  the  pIaintifiF£i/u;ari/  fTil/s  Carr,  as  vicar  of  the  pari(h  of 
'<  Loivejby,  in  the  county  of  Leiee/lir,  is  entitled  to  all  the  fmall 
<<  tithes  arifing  within  the  faid  parifh.^  The  plaintiff  in  equity 
to  be  plaintiff  at  law,  and' the  occupiers  to  be  defendants. « 

The  Court  further  ordered  the  crofs  bill  to  be  difmifled 
with  cofts* 

The  caufe,  on  the  petition  of  the  vicar,  came  on  to  be  re^ 
heard  on  the  twenty-fourth  of  January  1786;  but  it  was  order* 
ed  to  ftand  over,  with  liberty  to  the  plaintiff  to  amend  his  peti^ 
tion,  and  to  add  the  impropriator  as  a  defendant  to  his  bill ; 
and  both  the  petition  and  the  bill  were  amended  accordingly. 

The  aniended  bill  ftated,  that  the  impropriator  pretended  to 
be  entitled  to  all  tithes  whatfoever  great  and  fmall  within  the 
parifh  \  and  that  the  vicar  was  entitled  only  to  a  yearly  peniion 
of  twenty  nobles,  or  fix  pounds,  thirteen  {hillings,  and  four- 
peocp  for  ferving  the  cure  \  and  charged,  that  the  vicar  wa9 
by  virtue  of  the  endowment  entitled  to  all  fmall  tithes  in  the 
paqih  \  and  that  his  title  thereto  fully  appeared  from  divert 
deeds,  papers,  and  writings  in  the  imjuropriator's  cuftody  oi^ 
power,and  particularly  from  a  deed  without  a  date  made  by  Hugb^ 
Bijhop  of  Lincoln,  and  William,  then  dean,  and  the  chapter  of 
Lincoln,  to  the  mafter  and  brethren  of  the  hofpital  of  Burton 
$aint  LazdrUsia  the  faid  county  \  a  grant  or  impropriation  made 
by  William  Faunte,  heretofore  owner  of  the  faid  reftory  impro^ 
priate  -,  and  divers  other  grants,  deeds,  and  inftrumenti  con- 
cerning the  faid  reAory  and  vicarage,  and  the  tithes  belonging 
thereto  refpedtively ',  but  that  he  refufed  to  produce  the 
fame. 

The  impropriator  denied,  that  the  vicar  was  entitled  by  en« 
dowment,  prefcription,  or  ufage  to  any  of  the  fmall  tithes^ 
or  that  they  had  ever  been  paid  to  him  or  received  by  any  for- 
mer vicar  thereof;  and  infifted,  that  the  vicarage  was  never  en- 
dowed with  any  tithes,  or  with  a  manfion  houfe  together  with 
the  ^lebe  lands,  bi/t  that  the  plaintiff  was  entitled  only  to  a  cer« 
tain  annual  penfion,  fal^,  or  fum  of  fix  pounds,  thirteen  (hiU 
lings,  and  fourpcnce  for  the  maintenance  and  fuppori  of  the 
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Mich.    Ttiv,  TrIKITY  CoLLEGE,  CAMBRIDGE,  ^Z^«7/')J^  BaRRINGTON, 
25.  Geo.  3. 

MfeXf  2$th  Ncvembir  1784. 

The  Impropru-  'TpHE  plaintiffs  were  the  maftcrs,  fellows,  and  fcholars  of 
tors  of  the  parifli  *  Trinity  College^  in  tlic  univerfity  of  Cambridgif  add  proprie- 
of  Utttfcld  Broad  tors  of  the  reftory  of  Hatfield  Broad  Oak^  \fk  the  county  of  BffiK  \ 
Oak,  in  Ffftx,an  j|^g  defendant  Barrington  was  proprietor  of  part  of  the  bnds 
great  dthe^ofz-sl  called  the  Town  End  garter ^  and  was  ift  pofleffion  of  part 
Park,Ai\d  its  ad  -  thereof ;  and  the  defendant  fVehh  and  others  were  tenants  to 
joining  lands,  Barrington  of  other  parts  of  the  Town  End  Quarter*  The  bMl 
ilnd  "^h  T^  ftated,  that  the  plaintiffs  were  feifcd  in  fee  oi"  the  reftory,  and 
^  the  pvin!  co^'t^^d  to  the  tithes  of  corn,  grain,  hay,  and  other  predial 
v^hich  is  called  titbes  arifing  therein,  particularly  in  certain  lands  called  thi 
thcT^wn  ^ar.  Park  and  its  adjoining  lands,  containing  two  hundred  acres^ 
^"'-  fituated  in  a  diftrift  of  the  parifh  called  tie  Town  garter  ;  that 

ToceJyn  "^vol  ^!  Barrington  was  proprietor  of  the  Park  and  its  adjoining  lands 
p2ige  204.  and  ^nd  of  the  other  lands  in  the  T(fwn  Quarter,  except  three  acres 
Wray  v.  Bari  thereof  which  belonged  to  Si**  T.  Spender,  B^rt*  and  a  fmall 
rington,  vol.  3.  pam  thereof  the  property  of  S.  Chamberlajne  \  that  Wtbb  and 
P»^«  479-  others  had  federally  occupied  lands  lying  in  the  faid   diftrift, 

and   had  corn,  grain,  hay,  wood,  and  other  titheable  things 
thereon,  the  tithes  of  which  they  had  refufed  to  pay }  that  the 
re£lory  had  in  the  reign  of  ^ueen  Elizabeth  been  let  on  leafe  by 
the  plaintiffs  predecelibrs  to  an  anceflor  of  Barrington  i  that  it 
had  by  regular  renewals  been  continued  to  Michaelnuu  17  80  in 
the  Barrington  family  ;  that  the  defendant  Barrington  was  pro- 
prietor of  the  Park  and  its  adjoining  lands  in  the  Town  ^uarter^ 
as  well  thofe  which  were  in  his  own  occupation,  as  thofe  which 
were  in  the  occupation  of  the  other  defendants  ;  that  the  faid 
other  defendants,  and  all  thofe  who  before  them  had  occupied 
the  faid  lands,  had  at  all  times  paid  the  great  tithes  to  Barring'* 
t$h  or  his  anceftors,  leffces  of  the  faid  re^ory ;  that  not  only 
the  Town  ^^uarter^  but  the  whole  or  the  greater  part  of  the  pa- 
rifli,  to  near  nine  thoufand  acres,  had  been  formerly  lands  in 
ancient  demejhe ;  that  the  reft  had  conftantly  paid  tithes  to  the 
impropriators  \  that  no  peculiar  privilege  of  exemption  couU 
arife  to  the  eight  hundred  and  fifty  acres  contained  in  the  Town 
Quarter,  from  the  circumftance  of  their  having  been  formerly 
royal  demefnes  \  that  the  demefne  lands  of  the  crown,  in  the  pof- 
feffion  of  a  lay  fubjeft,  were  liable  to  the  payment  of  tithes  to 
the  reAor  or  impropiator  of  the  parifh,  in  like  manner  as  other 
parochial  lands  ;  that  no  grant  had  ever  been  made  of  any  portion 
of  tithes  within  the  faid  parifh,  nor  any  claim  ever  made  thereto 
by  the  defendant  Barrington  till  very  lately,  nor  by  any  of  his 
predeceflbrs ;    that  no  exception  of  any  part  of   the    tithes 
of  the  parifh  had  ever  been  inferted  in  any  of  the  college  Icafcs 
to  the  predeceffors  of  Barrington^  or  to  him,  or  had  ever  been 
required  to  be  inferted  ;  that  tithes  of  various  matters  in  tbe 
To^t/n  garter  had  coaftantly  been  paid  to  the  vicar  of  the  pa* 

riftj 
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rifli  5  -hat  the  tithes  of  corn,  grain,  and  other  great  tithes  had  Tumitt  Cot- 
at  all  times  been  paid  to  Barringt$n  as  Icflce  of  the  reftory,  and    «-*«»»  *^*»** 
received  by  him  as  fuch,  and  in  no  other  right  whatfoever ;       *L!2^*' 
that  the  re^ory  of  Hatfield^  and  certain  lands  therein,  hsid  been  Bariiwcton. 
formerly  parcel  of  the  pofleffions  of  the  priory  of  Hatfield  Regis ; 
that  the  faid  abbey  was  one  of  the  lefler  abbies  (  that  upon  the 
difiblntion  tliereof  the  reAory  and  lands  veOed  in  the  crown  ; 
that  thereby  all  prWilege  of  exemption  belonging  to  the  faid 
priory  as  a  religioos  order,  and  all  compofition  for  tithes  made 
perfonally  with  the  prior  and  monks  of  the  faid  priory,  abfo- 
lutely  determined  \   that  the  unity  of  pofleflion  of  the  rec- 
tory and  lands  was  no  difcharge  of  tithes  of  itfelf,  but  that  ic 
was  only  made  to  operate  as  Aich  by  a  favourable  conftruAion 
of  the  a6t  of  the   thhty-firft    year    of    Henr^    the   Eighth^ 
and  confcquently  that  the  faid  lands  had  come  to  the  crown 
by  the  twenty-feventh  of  Henry  the  Eighth^  with  no  privilege 
of  difcharge   whatfoever  ;    that  though  the  faid  reftory  and 
lands  had  been  afterwards  granted  to  the  AUey  tf  Barkings  and 
had  come  again  to  the  Crown  by  the  thirty«firft  year  of  Henry 
tie  Eighth f  yet   at  that  time  the  unity  of  pofleffion   not  hav* 
ing  been  from  time  immemorial  in  the  abbefs  and  convent  of 
^arkingi  the  fame  could  not  be  condnied  a  difcharge  of  tithes^ 
even  by  the  operation  of  the  thirty-firft  of  Henry  the  Eighth ; 
and  that  the  faid  defendants  were  therefore  liable  to  pay  tithes 
for  the  lands  in  their  (everal  occupations.    The  bill  therefore 
prayed  a  fatisfaOion  for  all  the  tithes  they  had  fubftraAed  for 
thirteen  months  paft, 

Tht  defendant  Barrington  admitted,  that  the  pkuntifis  were 
feifed  in  fee  of  the  reAory,  and  entitled  to  fome  great  tithes  itt 
the  parifhj  but  denied,  that  they  were  entitled  to  any  tithes  of 
com,  grain,  hay,  and  other  tithes  of  the  lands  called  the  Park  ov 
ks  adjoiniag  ktmis,  or  any  other  lands  in  the  7otun  Quarter ; 
and  faid,  that  the  faid  quarter  had  immemorially  been  a  part  and 
known  diftrid  or  divifion  of  the  king's  foreft  of  Hatfield  Xegis, 
and  part  of  the  demefne  lands  of  the  crown,  and  no  part  of  the 
faid  psgriA ;  that  the  faid  royal  foreft  contained  in  ancient  times 
the  demefne  lordifaip  of  Hatfield  Broad  Oak  ;  that  he,  the  de* 
fendant,  was  proprietor  of  the  faid  lordfhip  and  alfo  of  the  Parip 
and  all  the  lands  in  the  Town  ^/arter,  except  as  in  the  bill  was 
mentioned ;  that  he  held  the  Park,  but  no  other  lands  i  that 
$be  Park  had  been  moftly  fed  with  deer,  iheep,  and  a  few  other 
cattle }  that  fome  part  of  it  had  been  mowed  and  fome  fown 
with  barley  and  oats  :  and  he  fet  forth  the  quantities  and  va* 
lues  of  the  faid  hay,  barley,  and  oats  i  and  further  faid,  that 
the  other  lands  of'  which  he  was  proprietor  in  the  faid  diftrift 
were  in  the  feveral  occupations  of  the  other  defendants.  He 
disnied)  that  any  tiishiss  had  ever  been  payable  to  the  plair.tifis 
for    tbe  Park  and  other  lands  in  the  Town  Quarter,  or  any 

T  3  compofition 
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T«iiiittCox.7  compofition  m^^Ic  to  them  for  the  fame  }  and  faid,  that  the 

*'*B.VDcir      ^♦°^^^*  ^^  ^^^  ^**^  divifion  of  the  foreft  called  the  Town  ^ar* 
sgabtft       ^^^9  ^i^d  the  number  of  acres  within  the  fame  were  now  about 

Baieimoton.  eight  hundred  and  fifty,  including  lanes  and  Waftes »  that  the 

fame,  together  with  the  lands  mentioned  to  be  the  property  of 
-  iS/r  ST.  Spencer  and   $•  Chamb^lajney    compofed  the  whole  ^of 
the  faid  Tov;n  ^jtarter^  but  that  he  could  not  particularly  fet 
forth  it^  bquiidaries.    He  further  fai;l,  that  the  feveral  lands 
comprifed  in  the  Town  Quarter  were  ancient  demefnes  of  Edward 
the  Confeffbr^  part  of  his  royal  foreft  of  Hatfiild  Regii$  and  of  the 
ancient  manor  of  Kings  Hatfield^  otherwife  Hatfield  Broad  Oat, 
^  part  alfo  of  his  faid  royal  foreft  of  Hatfield  Regis  thentofore 
containing   niae  thoufand  acres;  that  the    kings  of  England 
were  feifed  thereof yV^  coxon4 ;  and  that  fuch  lands  were  not 
fubje£t  to  any  tithes>  except  to  the  crown  \  that  in  the  time  of 
the  Conqueror  tio  part  of  the  foreft  h^d  been  enclofed,  except  the 
ancient  demefm  lands  in  the  Town  Quarter  \  that  the  foreft  of 
Hatfield  Regis  had  been  divided  into Teveral  diftriAs  which  were 
then,  and  for  a  great  number  of  yes^rs  had  been  known  by  the 
names  of  diftridls,  ends,  o.r  quarters,   namely  Hatfield  Heath 
^arter^  otherwife  Manwood  Endy  Wood  Ro^v  garter y  other- 
wife    Rufii  Endy    Broom/end  ^tarter^  otherwife  Broomjbo  End 
DiftriB  or  quarter,    and   To%'n  End  ^darter  «•  that  the  Town 
^darter  had  immcmojially  conftitutcd  a  diftin^^  quarter  of  the 
foreft ;  that  it  had  been  anciently  pfill^d,  and  in  DopMSDAT 
]|3ooK  was  called  Hatfield  Regis^  otherwife  ^r^gd  Oai^  but  how 
long  it  had  been  known  by  the  name  of  the  Town  garter  he 
knew  not,  bu^  believed  that  the  faid  divifions  were  yefy  ancient, 
and  were  defcribed  in  feveral  ancient  grants,  papers,  and  muni- 
ments ;  that  none  of  the  faid  diftriAs,   although  inclofed,  had 
been  difaforefted  until  the  reign  of  Charles  the  Fhrfiy  ^hen  the 
faid  royal  foreft,  by  virtue  of  a  commifllonyet  extant,  dated  the 
lixteenth  year  of  his  reign,  was  difaforefted,  except  as.  to  cer- 
tain parts  thereof  in  the  faid  commiiQon  mentioned,  and-wliich 
had  never  paid  any  tithes ;  that  previous  to   the  diflblotion  of 
the  priory  of  Hatfield  Rcgis^  otherwife   Hatfield  Broad  Oak,  thct 
great  titles  of  feveral  of  the  faid  diftri^ls,  viz*  Manwood  End^ 
Hatfield  Heath   End^    fVoodrow  End,  Bujb  End,  and  Broomjbo, 
End  had  belpnged  to  the  priory  \  that  at  the  difTolution  they  were 
in  the  orcupation  of  the  prior  for  the  maintenance  of  the  priory  \ 
that  by  fome  lawful  meaps  they  had  been  granted  to  the  faid  prior 
and  convent,  either  as  proportions  of  tithes  tQ  be  enjoyed  there* 
with,  or  had  beei)  otherwife  appropriated  thereto,  and  were  all 
and  every  the  proportions  of  tithes  which  were  enumerated  as  he? 
longing  to  the  reSory,  or  otherwife  ei^oyed  by  the  faid  religious 
houfe  at  the  time  of  the  diflblution  qf  the  priory  ;  but  that  the 
tithes  of  the  Town  ^i/ar/^rneither  then,  npr  at  any  time,  Imd  been 
enumerated,  or  appeared  tQ  be  part,  or  had  ever  b^QUgcd,  <>r 
been  reputed  to  belong,  to  the .  redtdry,  or  to  the  prior  of 
*■••'• ^  *  the 
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tlie  priory  aforefaid,  but  how  or  by  what  grants  or  means  the  T»ihityCol- 
priory  had  become  entitled  to  the  tithes  of  the  faid  other  dif-  "^*;^^^*" 
tri&,  or  to  \he  faid  reftory,  he  knew  not ;  that  it  appeared  \I^fl  * 
from  the  fevera!  leafes  and  grants  made  of  the  reftory,and  from  BAiniNOToir. 
other  records,  that  the  lands  compoCng^/^^  Town  ^darterntvtv 
had  been  part  of  the  re^Jlory,  or  in  charge  to  or  chargeable 
with  tithes  to  the  fame ;  but  that  it  had  been  cither  immemo- 
rially  free  from  tithes,  as  demefne  lands  of  the  crown,  or  a  part  v 
of  the  royai  foreft  (which  could  not  be  any  parochial  diftrift, 
but  fel  apart  for  royal  excrcife)  or  that  if  the  fame  had  been 
liable  to  the  payment  of  tithes,  yet  that  the  tithes  thereof  be- 
longed to  THE  Crown  alone,  and  not  to  the  Rectory  ;  that 
the  great  tithes  of  the  Town  Quarter  were  never  granted  ' 
to  the  priory,  or  to  the  predecenbrs  of  the  plaintiffs,  or  if 
they  ever  were  granted,  they  had  been  fo  granted  as  a  par- 
tition of  tithes  only  and  diftin^k  from  the  reftory,  and  as  the 
diftin<fl  property  of  the  Crowm  ;  that  in  the  laft  cafe,  they, 
together  with  the  other  poflef&ons  of  the  priory,  on  the  diflblu«» 
tion  thereof,  had  again  con>e  to  the  Crown  ;  and  that  the 
right  of  THE  Crown  to  hold  the  faid  lands  uncharged  with 
tithes  (if  the  fame  had  been  uncharged  therewith)  had  been 
effefhialty  conveyed  to  and  veftcd  by  the  crown  in  the  perfons 
under  whom  he,  the  defendant,  claimed,  or  if  the  Crown  had 
been  entitled,  yet  that  the  fame  had  been  legally  vefted  in  the 
perfons  under  whom  he  made  title,  by  virtue  of  grants  made 
to  them  by  the  Crown,  or  elfe  that  the  Crown  had  legally 
ceded  and  releafed  all  fuch  right  to  the  faid  tithes  to  fome  or 
one  of  their  grantee  or  grantees,  under  whom  he,  the  defendant, 
made  his  title  :  and  he  fubmitted,  that  upon  the  true  conftnic-» 
tion  of  the  grant  of  the  reftory  to  the  predcceffors  of  the  plain- 
tiffs, and  under  which  they  made  title,  and  of  the  fubfequent 
leafes  by  them  made  to  their  ieflees,  that  no  fuch  right  had  paffed, 
or  was  intended  to  be  paflcd,  as  to  any  tithes  within  the  Town 
^tarter  ;  and  that  neither  he  nor  his  tenants  were  accountable 
to  the  plaintiff  for  the  fame.  He  further  faid,  that  ^ieen  Mary^ 
by  letters  patent,  dated  the  twenty-fourth  of  July^  in  the  fecond 
year  of  hey  reign,  granted  to  T  Note  and  his  heirs,  vnder 
whom  he  derived  his  title,  <*  all  that  her  lordfhip  or  manor  of 
«  Hatfield^  othevwife  Hatfield  Broad  Oai,  with  its  appurtenances^ 
"  formerly  part  of  the  poffefHons  of  the  priory  of  Hatfield^ 
*'  and  all  and  iingular  meffuageS|  lands,  ^c.'*  as  in  the  faid  grants 
are  mentioned,  and  had  granted  to  them  the  fame  without 
any  claim  of  tithe,  or  any  annual  rent  whatfoever^  that  bjp 
virtue  of  the  faid  grant  the  faid  tithes  had  been  conveyed,  a& 
parcel  of  the  faid  lordihip,  by  the  faid  queen,  under  conteni-^  ^ 

plation  of  the  ftatute  of  27.  Hen^  Q,.  by  which  the  fame  had 
been  referved  in  the  crown^  and  fo  conveyed  to  T.  Noke  and 
his  heirs,  under  whom  he  claimed.  He  further  faid,  that 
H^firj  th^  Ei^htb^  by  letters  patent,  dated  the  tourth.  of  Decern^. 
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TmiviTTCoK-  jfT,  in  the  thirty^eighth  year  of  his-reigiii  granted  tO  TrtmtfCdtl 
l^oi.Cam.    /^gg  the  reAory  and  church  of  HatfieSlj  with  its  appurtenaBca, 
^'^^      late  belonging  to  the  monaftery  of  Barkings  and  the  advovfeO) 
BAftauiatoii,  donations,  &c-  and  right  of  prefentation  of  the  vicarage,  n^' 

all  his  glebes,  tithes,  oblations,  &c.  with  their  appurtenances  i 
HatJUli  and  Broomfend^  and  all  the  tithes  of  Brooa^cnd'vn 
occupation  of  T,  Jocelffty  or  his  ai&gns,  and  all  other  tithes 
the  faid  reAory  to  hold  for  ever  to  the  ufe  of  the  faid  coBegej 
but  that  all  other  the  poflefTions  and  revenues  of  the  priorf 
tJatJUld  Regisj  together  with  the  iord/bipf  ftill  continued 
remained  in  the  feidn  of  the  Crown,  and  no  wife  pafled  bf  i 
faid  letters  patent  fo  made  to  the  college.     He  acknttted, 
the  mafter,  &c.  fometime  after  fuch  grant  had  demifed  the 
tory  and  tithes  thereof  to  SirF.  Barrington  his  anceftor,  bji 
defcription  of  <*  all  that  their  re£kory  and  parfonage  of 
<<  church  of  Hatfield  Broad  Oaky  with  all  manner  of  tithes 
<<  Hatfield  Heathy  Manwood  Endy  Woodro^vty  and    Bu^ 
<^  and  all  tithes  belonging  to  the  faid  re£kory,  and  their 
<<  barn,  and  all  manner  of  tithe  corn  and  grain,  and  all 
^.  tithes  in  Broomfendy  except  the  gift  of  the  advowfon  and 
<*  tronage   of  the  vicarage  of  the  paridi  church  of  HatfiA 
and  which  had  been  renewed  until  Michaelmas  1780  ;  but 
that  in  no  one  of  fuch  leafes,  any  tithes  of  the  Tonon  Quarter ^ 
the  demefne  landsy  or  of  any  other  lands  lying  within  the 
diftri£E,was  inferted.     He  fiirther  (aid,  that  in  1656  a  terrier 
been  delivered  to  the  College  by  the  then  le0ee,  intitled,  •* "~ 
<^  A  terrier  of  fuch  lands  and  tenements  as  belong  to  the 
«  and  parfonage  of  Hatfield  Broad  Oak  ;"  and  ftating,  <^  tl 
<^  there  belongeth  only  unto  the  faid  re£lory  one  tithe  bai^ 
<*  ftanding  in  the  yard  of  Sir  John  Barrington^  and  the  tithes  li 
^'  Hatfield  Heathy  Manwood  and  IVoodrowe^  Bujb  End^  and  the 
<<  tithes  of  Broomfendy  otherwife  Bruncho  Endy  fomedmes  de- 
'<  mifed  to  Thomas  Jocelyn^  Efquirey  being  all  within  the  parifli  of 
^<  Hatfield  aforefaid,  but  no  other  lands  or  tenements  whatfo- 
^<  ever  i"  that  he  had  found  other  terriers  in  1 6^4, 1 674,  and  i68i« 
to  the  fame  eiFect ;  that  they  had  been  accepted  by  the  college 
as  perfe^  defcriptions  of  the  reftory  ;  that  it  not  only  appeared 
that  the  Town  ^tartfr  was  neither  in  charge  to  theredory,  or 
a  part   thereof^  but  alfo  that  by  fuch  terriers  and  Icafe  oiftho 
tithes,  the  particular  diftrifls  which  compofed  the  rcAory  out  of 
which  the  tithes  had  been  due  to  the  plaintifls,  were  defcribed 
and  the  fine  of  the  faid  leafes  accordingly  rated  thereto;  and  that 
neither  he  nor  his  aneeftors  had  never  comprehended  tlx  3^om 
garter  to  be  in  the  faid  leafes.  He  denied,that  the  lands  of  which 
he  was  owner  in  the  Town  garter  had  at  any  time  paid  or  been 
charged  with  anyfpecies  of  tithes  to  the  vicar  dEthe  parifliyor  that 
he  or  his  tenants  had  paid  tithes  of  any  titbeable  matters  growing 
thereon,  or  any  compoiitlon  for  the  fame^*  or  that  the  lands  in 
the  Town  j^art^r  had  at  any  time  been  charged  with  the  pay- 
ment 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD. 


aSi 


P*'3-  ^pent  of  any  tithes  to  the  rcftory,  or  any  compofition'  in  lieu  TimiTTCofc. 
ttair  thereof.     He  alfo  denied,  that  any  tithes  of  the  produce  of  the    "*^*'  ^^'•* 
)^k  faid  lands  were  due  to  the  plaintififs  ;  and  he  fubmitted,  that  the       ^!m^* 
oftke  non-payment  thereof,  added  to  the  faAs  fet  forth,  were  fatisfac-  BAft«xii«TOH. 
c^^  tory  grounds  to  prefume,  that  the  faid  ancient  lands  called  tie 
(iim  %Him  Quarter  were  either  not  fubje£t  to  tithes,  or  that  the 
ik.^  fame    belonged    to    him*    He  admitted,    that    the   rcAory 
ifikk    had  been  let  on  leafe  by  the  plaintiff's  predecefTors  in  ^u^en 
oofst    SfizabetVj  time  to  hisanceftor,  and  had  fo  continued  by  leafes,  ^ 

SoBi    down  to  Michaelmas  1780;  and  fubmitted,  that  by  the  faid 
wki    leafes,  &c.  the  tithes  of  the  Town  Quarter  did  not  belong  to  the 
Hf ik    r^ory,  but  were  diftinA  from  it,  was  extra-parochial,  and  that  if 
Ut    any  compofitions  had  been  paid  they  had  been  paid  wrongfully ; 
:mk    ai^d  faid,  if  any  receipts  had  been  given,  that  the  fame  had  been 
g^ven  without  his  knowledge*    He  admitted,  that  the  vicar  had 
received   tithes  of  wool,  hops,  and  apples,  but  no  other  tithes 
in  the  Tofvn  ^uarter^  and  tithe  wood  in  Brom/ho  Endf  but  infift* 
ed,  that  fnch  receipts  had  been  only  by  the  voluntary  pcrmif- 
iion  of  the  owners  of  the  lands,  the  fame  being  no,  part  of  the 
vjcarTs  endowment  ^  and  that  although  the  vicar  ihould  appear  to 
he  entitled  to  fiich  peculiar  fpccies  of  tithes,  it  would  not  con* 
elude  him,  the  defendant,  as  to  any  claim  which  he  had  to  the 
general  tithes  of  the  lands  in  the  Town  ^uarter^  or  eftabliih 
the  plaintiff 's  title  thereto,  the  faid  fpecial  claim  of  the  vicar 
being  totally  a  diftinA  demand  from  the  plaintiff's  claim  then 
fet  up  by  the  vicar  upon  Ibme  fpecial  circumftances,  and  not  on 
^py  general  right  oiF  fmall  tithes,  and  no  ways   relating  to 
the  plaintiff's  demand,  or  maintainable  by  grant  or  ufage  in 
fuppcHt  of  the  fame.     He  admitted,  that  the  redlory  of  Hatfield 
Regis  had  been  one  of  the  leffer  monaileries  ;  that  it  was  dif- 
iolved  in  the  twenty-feventh  year  of  Henry  the  Eighth  ;  that  the 
rciftory  and  lands  had  vefted  in  the  Crown  ;  that  they  had 
been  srfterwards  granted  to  the  JUey  of  Barking  \  that  the  Abbey 
of  Barking  had  been  diffolved  by  the  (btute  of  ^i.  Hen.  8.  under 
which  abbey  he  faid,  that  he  fet  up  no  claim,  or  by  reafon  of  any 
unity  of  poffeflion  ;  but  contended  that  the  lands  in  the  Town 
j^Moffsr  had  been  in  poileffion  of  the  priory  immemorially  and  un« 
charged  with  tithes ;  that  fuch  non-charge  had  been  inherent  to 
the  land  itfelf ;  that  the  king  and  his  patentees  thereof  had  been 
thereby  entitled  to  hold  the  fame  fo  uncharged,  and  not  by 
neaibn  of  any  privilege  which  needed  to  have  been  preferved  by 
^y  ftatute,  but  by  virtue  of  U^e  grants  of  the  faid  manor,  lands, 
and  premi&s,  or  fonie  of  them  as  aforefaid.    The  defendant 
therefore  finally  infifted  upon  fuch  feveral  matters  in  his  anfwer 
to  the  claim  of  the  plaintiffs,  fo  far  as  it  refpeAed  fuch  part  of 
the  faid  efjbates  and  lands,  qnp  any  of  them,    and  hoped,  that 
neither  he  nor  his  tenants,  occupiers  of  the  faid  lands  in  the 
Town  Quarter,  ihould  he  compellled  to  account  for  any  of  the 
tithes  demanded  by  the  plaintiffs. 

The 
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T«iwiTrCot-      The  defendants,  the  tenants,  denied,  that  the  plaintifis  were 

*"■•  ^^"'    eniiUed  to  receive  any  tithes  of  cofn,  grain,  hay,  or  other  great 

-agma^'       tithes  of  the   lands  in  their  occupation  in  the  Town  ^/arter  , 

pAaAiNGToM.  and  faid,  that  they  had  never  paid  any  tithes  in  kind  to  Bar^ 

rington^  but  compodtions  in  lieu  thereof,  at  the  rate  of  four  (hil- 
lings in  the  pound ;  that  they  had  never  paid  any  great  tithes 
for  the  lands  in  tl^e  Ts^vfi  garter  to  the  plaintiff*,  or  any  com- 
{Xj^tion  for  the  fame;  that  they  had  always  tinderftood  the 
faiy  tithes  to  be  the  right  and  inheritance  of  Barringtm  and  they 
referred  to  his  anfwer ;  but  they  admitted,  that  they  had  paid, 
ever  fince  they  occupied  their  refpeftive  farms,  the  tithes  of  wool 
^nd  apples  to  the  vicar,  but  how  or  under  what  right  he  had 
received  the  fame  they  could  not  fet  forth. 

•  Tlic  plaintlfF  replied ;  the  defendants  rejoined ;  and  wit* 
ncfies  were  examined  on  both  fides  ;  and  upon  hearing  coonfe! 
for  all  parties,  on  the  ninth  day  of  February  laft;  and  reading 
the  following  proofs  for  the  plaintiffs,  viz.  a  copy  of  a  grants 
dated  the  fourth  of  December^  in  the  thirty-eighth  yeaur  of  Heth> 
ry  the  Eighth  to  Trinity  College^  Cambridge ;  a  Icafc  produced 
by  the  defendants  from  the  college  to  the  defendant,  dated  the 
twentieth  of  January  1 76 1  ;  and  on  reading  for  the  defendants, 
wz.  a  leafe,  dated  the  eighth  of  April^  in  the  thirty- feyenth 
year  of  Henry  the  Eighth^  to  Thomas  Noke,  of  Hat/kid  Barfinage  i 
three  terriers,  dated  refpeftively  the  fecond  of  ^tf/p  1656,  the 
fourth  of  Jlprii  1674,  and  the  fourteenth  of  Aprit  1781  $  the 
minifter's  accounts  from  the  augmentation  office  of  the  twenty- 
eighth  of  Henr'j  the  Eighth  5  a  copy  of  a  grant,  dated  the  twen- 
ty-fourth of  July^  in  the  fecond  year  of  ^een  Mary  to  Thomas 
Noke  i  a  letter  from  John  Allen  to  the  defendant  BarringUn^ 
dated  the  ffrft  of  April  1752,  and  feveral  depoiitions  taken  in 
this  caufe  ;  the  further  hearing  was  adjourned  over  \  when  on 
reading  for  the  plaintiBTs  feveral  receipts^  figned  by  John  Jejop^ 
from  the  eighth  of  November  1768,  to  the  eighteenth  of  Decern^ 
her  1781;  fome  receipts  figned  ff.  1Vray\  a  decree  of  this 
court,  dated  the  twenty-fourth  of  February  1775,  in  a  caufc 
i/.  Wray^  v.  Barrington  {a)  \  and  hearing  counfel  further,  and 
alfo  the  reply ;  the  caufe  was  ordered  to  fland  ovev  for  thq 
opinion  of  the  Cour^* 

Mr.  Baron  Etre  this  day  delivered  the  judgment  of  the 
Court ;  and  thereupon  the  deputy  was  ordered  to  take  an  ac- 
count  of  what  was  due  from  the  defendants  to  the  plaintiffs 
for  all  the  tithes  fubftraAed  by  them,  which  had  become 
due  from  each  a,nd  every  of  them,  during  the  thirteen  months^ 
as  demanded  by  the  bill,  but  without  cofts  y  the  defendant! 

(a)  See  vol  3.  page  47^ 
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to  pay  to  the  plaintiflS  what  fhall  be  found  due  to  them ^upon  TiiMXTrCot- 
fuch  account.  '  ''•*'*»  ^^••" 

A.  EtRE.  ^^i„/ 

B.  HOTHAM.       JBAtiiMCTMr^ 

R.  Perrtn. 


Barok  agninjl  Broojcsbank.  ^M'c"-  Teim, 

a5.  Gio.  J. 
Torkjbirey  1 3/A  Hecember  1784. 

HpHE  vicar  of  Wakefield^  in  the  county  of  Tork^  claimed  all  the  The   vicar    of 

"■■    fmall  titfies  and  dues  which  had  arifen  therein  on  the  lands  ^yahjuid^      la 

In  the  defendant's  occupation  for  three  years  paft,  particularly  ^^^^^^^^,^1. 

-.1.     -.--.L         r       uL^  ^  ^         ^  r      ^   r  j   tided  Co  tke  fmall 

the  tithes  or  cabbftges,  potatoes,  turnips,  apples,  pears^  apricots,  jiji,^  ^  i^g  n^ 
peaches,  gard  en  fhiff,  and  honey*  rUhialciad* 


*  <• 


The  defendant  faid,  that  he  occupied  a  public  garden  in  the 
parKh  of  JVakefield ;  and  that  tk  modus  of  two  (hillings  and 
ipcpence  an  acre  for  every  acre  of  garden  ground  or  ground  fet 
with  potatoes,  and  fo  in  proportion  for  a  greater  or  Ie(s  quantity 
of  garden  ground  than  an  acre,  in  the  town  and  parifh  of 
Wakefield^  had  been  immemorially  paid  to  the  vicars  of  Jf^ahefield^ 
ib  lieu  of  ail  fmall  tithes  which  might  annually  arife  thereon  ; 
that  he  had  annually  paid  fuch  modus  to  the  plaintiff  to  1779 
incluiive,  and  alfo  fevenpence  annually  for  his  Eafter  offerings  % 
that  he  had  tendered  the  faid  modus  for  the  faid  three  years,  and 
fevenpence  ^^ii/7/fiii7f' for  his  Eafter  offerings ^  which  amounted  to 
one  pound,  fifteen  fhillings,  and  fixpence  \  and  that  he  was  thea 
xeady  to  pay  the  fame. 

The  plaintiff  replied  ;*  the  defendant  rejoined ;  and  wit^ 
zjeiles  were  examined  on  both  fides  \  and  upon  hearing 
counfel  J 

-  »  « 

'  TMe  Court  ordered  the  deputy  to  take  an  account  of 
what  was  due  to  the  plaintiff  for  all  fmall  tithes  which  had  ariiea 
•an  his  garden  grounds  during  the  three  years  demanded  by  the 
l^ill^  and  alfo  for  Eafter  offerings. 


HATTOtf- againff    Pell.  Mich.  Tiau, 


ijorthamptonjhire^   17/A  December  1 784. 


25.  Gso*  3» 


THE  plaintiffs,  as  impropriators  in  undivided  moieties  of  the  j),^  impfopna. 
redory  of  Mou/ion,  in  the  county  of  Northampton^  claimed  tor  of  Mwltm, 
the  tithes  of  corn^  grain,  and  great  tithes,  arifing  in  the  parifh,  »"  Nonbamptim' 
particularly  in  certain  old  inclofed  lands,  called  Thorpe  Landsj  ^''^^^^  ^^'^^ 
tontaining  upwards  of  two  hundred  acres,  ^thesofiu^s 

The  defendant  Pells  faid,  that  the  reflory  of  Moulion  extended  ^"'^  *"  *^ 
pyer  the  whole  parifhj  and  comprehended,  as  part  thereof, 

\  certain 
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Hattoh  certain  old  inclofed  lands,  i;alled  Therpi  LMuif  \  that  the  faid 
*ftf»»^  lands  had  been,  for  many  years,  cultivated  in  ftich  a  manneri 
that  no  com  or  grain  vere  produced  thereon  ;  but  that  he  had 
from  1765  converted  thetn  into  tillage,  and  had  reaped  therefrom 
corn  and  srain  ;  but  that  thirteen  (hillings  and  fourpence  yearly, 
at  Old  Martinmas^  had  been  imoiemorially  paid  to  the  vicar  of 
Moultofti  and  fix  {hillings  and  eightpence,  upon  Old  Holy  Crofs  Day 
yearly,  to  the  churchwardens  of  Moultan^  by  the  owner  of  the  faid 
lands,  by  way  of  tnodus^  in  lieu  of  all  tithes  whatfoever  yearly 
arifing  in  the  faid  lands  called  Tboifi  Lands. 

The  defendant  Stanton^  as  vicar,  iniifted,  that  he  was  eiitifleit 
to  the  fmall  tithes  arifing  in  the  pari&  ;  and  difcbiniiog  any  of 
the  great  tithes,  admitted,  that  he  had  recmed  thirteen  ihillisgs 
and  fourpence,  at  Old  Martinmas  yearly,  from  the  owners  and 
occupiers  of  Thorpe  Lands^  as  a  rttoAiS^  in  lieu  of  the  fmaU  tithes 
only;  but  denied  that  (uch  payment,  to  his  knowledge^ exempted 
the  f;ud  lands  from  the  payment  of  great  tithes. 

The  plaintiffs  replied  }  the  defendants  rejoir^d ;  andwitnejRs 
were  examioed ;  and  upon  hearing  counfel  for  all  parties  %  and 
upon  debate  of  the  matter  \ 

The  Court  ordered  the  deputy  to  take  an  accoust  of  ^h^t 
was  due  for  the  tithes  demanded  by  the  bill ;  the  pbintifli  tp 
pay  Witiiam  Stanton  fodrty  ihillings  ;  and  each  party  to  ab<4e  bf 
his  own  cofls. 


HiiAiYTEiM  Mawbey  azainfl  Edmead. 

Surry,  2^  January  1785. 

The  impropria-  'T^HE  bill  ftated,  that  the  reftory  of  Chertfey,  otherwife  Cartfey, 
tor  of  Cher  ffty,in  X  y^^LS  a  rcftory  impropriate,  with  a  vicarage  endowed;  that 
to^'^ceitLr'fmaH  ^^^  ^^'^  reftory  had  been,  from  time  immemorial  until  the  fiir- 
tiihes  of  the  two  i*cnder  thereof,  appropriated  to,  and  part  of  thepoileflioas  of  the 
fields  called  c/^  aUdy  ofChertfey  ;  that  the  abbot  and  coavent  vrere  ieifod  thered^ 
ftrUttworthvcnd  and  of  all  the  tithes  thereto  belonging,  from  time  imvoe^ionsfl 
MrT'ofTw^/J  ^^^^  *^^  y^^^  M^2>  when  the  vicarage  of  the  faid  church 
Mar/h  Form ;  ^^^  cndowed  with  part  of  fuch  tithes  5  that  the  vicars  of  the 
ei  two  acres  and  faid  church  had  immcmorially,  until  the  year  1331,  held  and 
*  half  m  Eaft  inhabited  a  certain  maniion-houfe  contiguous  to  the  church, 
thincen  acres  in  ^*^^  ^^^  adjacent  curtilage,  and  received  divers  obhtions  offered 
Befi  Mead*         ^^  ^^^  ^^id  church  ;  tliat   in  the  year  133^1  th«  abbot  and 

convent,  by  a  certain  endowment,  confirmed  to  the  then  vicar 
and  his  iucceffbrs  the  faid  manfio9rly>uiib».  cujitilage,  and 
oblations ;  but  that  the  vicarage  was  not  thereby,  endowed  with 
any  tithes  whatfoever ;  that  in  the  yean  1402,  the  Bi/hop  tf 
Winchejler^  in  whofe  diocefe  the  faid  church,  is  fityate  (with  the 
confenc  of  the  abbot  and  convent),  confirmed  to  the  \itgtvA 
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bis  Iticcedors  the  faid  manfion-houftj  curtilage,  and  oUations, 
and  thereby  gave  to  the  faid  vicar  and  his  fucceflbrs  all  manner  of 
perfonal  tithes  arifingfrom  the  work,  bttfinefe,  merchaodixeiand 
trade  of  fiflbing  of  the  pariihioners,  wherefoevertbey  fhould  fifh 
in  the  River  Tbamet  and  thi  River  Wofe  (the  fifliing  in  waters  be^ 
ing  private  property  and  in  the  pools  and  ponds  of  the  abbot  and 
convent  excepted) ;  the  tithes  of  milk,  curds,  cheefe,  butter,  egg9» 
and  pigeons ;  a  moiety  of  tht  tithes  of  geefe,  honey,  wax,  hemp^ 
apples,  pears,  pot-berbs,  onions,  and  garlick  \  and  the  tithe  of  all 
Oth«r  titheable  things  growing  in  gardens,  excepting  the  tithe  of 
all  kind  of  blade,  whether  the  land  was  dug  with  the  plough 
or  foot  \  and  except  alfo  the  tithes,  as  well  great  as  ftnall, 
of  the  ihanor  of  Cuf^,  Hardivych^zndRudey  which  were  therein 
mentioned  to  be  the  manors  of  the  faid  abbot  and  convent, 
in  whofeibever  hand^  whether  of  the  faid  religious  perfons  or 
didr  fimners,  the  fame  fhould  then  be  (  and  except  ail  manner 
of  tithes,  as  well  great  as  fmall,  then  arifing,  or  thereafter 
to  arife,  out  of  the  to^nihip  of  Crctfbrd  and  fyodeham,  in 
the  faid  pari(h,  and  except  all  oblations  then  arifing,  or  to 
arife  to  the  cbapei  of  Saint  Anne  on  the  Hill  or  mount  which 
was  called  Eldebure  /  all  which  tithes  thereby  exceptedj  and  all 
other  tithes,  as  well  great  as  fmall,  and  the  oblations  within 
the  faid  parifli  not*hereby  efpecially  a&ribed  to  the  faid  vicar  and 
his  fncceffors,  the  faid  bifliop  thereby  declared  his  will  to  be,  that 
the  fame  fhould  belong  to  the  abbot  and  convent.  The  bill  then 
fiated,  that  the  vicars  hady  from  the  year  i402,held,enjoyed,  and 
received  the  faid  tithes  and  parcels  or  parts  of  tithes,  and  other 
things  granted  and  confirmed  to  the  vicars  by  the  faid  endows 
ment,  and  continned  fo  to  do  until  the  final  furrender  of  the 
abbey  ;  that  they  had  ever  fince  continued  to  hold,  enjoy,  and 
receive  the  fame,or  had  been  or  were  entitled  fo  to  do  ;  that  the 
faid  abbot  and  convent,  from  the  making  fuch  endowment  to  the 
time  of  the  furrender  of  the  abbey,  continued  feifed  of,  and  by 
themlelves  or  their  tenants  or  farmers,  had  received  and  taken 
all  other  the  tithes  and  parcels  or  parts  of  tithes,  as  well  gr^at  as 
fmall,  yearly  arifing  within  and  throughout  the  faid  redtory  of 
Cbertfejf  or  the  titheable  places  there<^,  or  were  well  entitled  to 
receive  and  take  the  fame  ;  that  the  abbey,  being  one  of  the 
greater  abbies,  vras  furrendered  into  the  hands  of  Henry  the 
Eighth^  on  the  nineteenth  of  June^  in  the  thirtieth  year  of  his 
reign,  and  by  virtue  of  fuch  furrender  and  the  ftatute  31. 
Hen.  8.  became  vefted  in  him  \  that  the  faid  rectory  and  the 
tithes  thereof  (except  the  tithes  of  OlneyCakeAfilUy  which  were 
granted  out  by  the  crown  together  with  the  faid  mills)  continued 
vefted  in  the  crown  from  the  time  of  the  furrender  until  the 
ieventh  day  of  November^  in  the  fifth  year  of  James  the  Ftrft^ 
when  he,  by  letters  patent  dated  the  faid  feventh  of  November^ 
granted  to  Richard  Lydall  and  Edmond  Boftockf  and  their  heirs 
lor  ever,  the  faid  reAory  of  Chertfey^  with  all  rights^  i^^i^hers,  and 

appurtenances. 
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appiirtcnanccs,  as  ftated  in  the  bill ;  that  by  virtue  of  divers  mdne 
^^^-^        conveyances,  the  faid  reftory,  with  its  rights,  &c.  had  become 
fiii^AP.      ^gft^d  in  Thomas  Orby  Hunter  y  that  he,  about  1 764,  fold   and 
duly  conveyed  the  fame  to  the  plaintiff,  his  heirs  and  aiSgns  \ 
that  the  plaintiff  ever  flnce  has  been  feifed  of  the  faid  reftory^ 
vrith  all  its  rights,  &c.  fo  granted  as  aforefaid  ^  that,  as  rcAor 
thereof,  he  was  entitled  to  all  the  tithes  and  other  appurtenances 
to  the  faid  re£lory  belonging  \  that  the  faid  Thomas  Orif  HtmUr 
did,  in  1763,  grant  a  lea&  of  all  the  tithes  to  the  faid  re£tory  t9 
William  Edmead  and  John  Martin^  deceafed,  their  executox^,  &c. 
for  fourteen  years,  to  commence  from  the  year  1762  \  that  they 
held  and  enjoyed  the  fame  during  their  lives ;  that  the  defendant 
R.  Edmead  was  one  of  their  reprefentatives  ;  that  the  /aid 
defendant  Richard  Edmead  had,  ever  fince    Cbrlftmas    17765 
occupied  &imple  Marjb  Farm^  Chertfey  Mead^    and  other  land 
fituate  in   Hardwicke^  in  the  faid  parifh  of  Chertfey  /  that  he 
rented  the  fame  of  the  other  defendants,  and  alfo  rented  of  the 
plaintiff  another  farm  ;    that  upon  the  faid  farms  and  lands 
he   had    had  wheat,  barley,    oats,    rye,    peafe,   beans,   hay, 
clover,  cows,  fheep,   calves,   milk,   lambs,  wool,  barren  and 
unprofitable  cattle,  and   various    other  tithes,    as  mentioned 
in  the  bill ;  that  the  faid  leafe  expired  ztMithaelmas  1776  ;  that 
the  faid  defendant  Edmead  had  in  each  year;  fince  Michaelmas 
1776,  taken  from  the  Several  occupiers  in  the  townfhipsof 
Crotfird  and  Wodeham^  in  the  <  faid  parifh,  fums  of  money  as  a 
compenfation  for  their  tithes,  and  had  converted  the  fame  to 
his  own  ufe  ;  that  he,  the  plaintiff,  had,  from  time  to  time, 
requefted  him  to  fet  out  and   pay  the    faid  feveral   tithes 
which  he  had  on  his  faid  farms  and  lands  iince  Chrijimas  1776  1 
but  that  he  had  refufed  fo  to  do,  and  alfo  to  pay  over  to  him 
the  money  received  by  him  as  aforefaid.    The  bill  then  further 
ftated,  that  the  defendant  Morefi^  as  vicar  of  the  parifh,  claimed 
the  tithes  arifingfrom  the  three  farms  and  lands  in  the  defendant 
^^iw^jrfV occupation;  and  that  the  Bi/hopoffVincheJieryT&OT^mvji 
difputed  the  plaintiff's  right  to  the  tithes  of  the  faid  farms  and 
lands.    The   bill  therefore  prayed,    that  the  plaintiff's   tide 
to  the  tithes  .arifing  from  the  feveral  farms  aforefaid  might  be 
cflabliflied  againfl  the  defendants  the  Frank/s^  Und  againft  the 
defendant  Edmead^  claiming  to  be  the  Icffee  or  tenant  thereof  j 
that  the  defendant  Edmead  might  account  for  the  faid  tithes 
from  Chrijimas  1776,  and'  alfo  for  all  money  received  fince 
that  time  ;  and  that  he  might  be  decreed  to  pay  what  ihould 
appear  due  on  fuch  account. 

The  defendants  the  Franks^  faid,  that  the  reftory  of  Chtrtfij 
was  a  reftory  impropriate,  with  a  vicarage  endowed  ;  that  the 
abbots  and  convent  were,  for  a  long  time  before,  and  to  the  time 
of  the  diffolution  of  the  faid  abbey,  feifed  of  the  reftory,  and 
the  tithes  thereto  belonging  ^  that  it  being  one  of  the  greater 

abbeys 
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abbeys  it  was  furrendcred  into  the  hands  of  Henry  the  Eighth  % 
that  the  faid  rectory  and  the  tithes  thereof,  as  parcel  of 
the  poflefiions  of  the  faid  abbey,  thereupon  veiled  in  the  crown  ; 
.that  the  (aid  reflory,  fome  years  ago,  was  vefted  in  the  anceftors 
of  3".  Orby  Hunter  5  that  he  fold  and  conveyed  the  fame  to  the 
plaintiff ;  and  that  the  plaintiff  was  entitled  to  fuch  tithes  and 
appurtenances  as  belonged  thereto  :  but  they  further  faid, 
that  after  the  abbey  veiled  in  the  crown,  divers  grants,  leafes, 
or  demifes,  had  been  made  and  granted  of  the  lands  thereof  ; 
that  amongft  others,  the  farm  and  tithes  of  Simple  Marjb^  and 
fomeothertithes,  had  been  fold  and  conveyed  hj Lord  Caftlemcun 
to  his,  the  defendant's,  anceflors  \  (hat  particularly  by  grants  of 
^ieen  Elizabeth  and  James  the  Firjly  dated  the  third  oi February^ 
in  the  tenth  year  of  his  reign,  to  F»  Mortce  and  F*Phtllips  for  ever, 
as  in  the  anfwer  was  fet  fortJi,  the  fame  were  held  and  enjoyed 
free  from  payment  of  tithes  or  compofition  to  the  reftor  ;  and 
that  no  claim  had  ever  been  made  for  the  fame  till  it  was  made  by 
the  plaintiff ;  that  the  indentures  of  bargain  and  fale  of  the  faid 
premifes  by  Lord  Cajilemain  to  their  anceftors,  dated  the  twen- 
ty-fourth of  November  1738,  were  inro^led  in  chancery  touching 
Simple  Marjb  Farm  ;  that  by  virtue  thereof,  the  faid  farm  was 
held  and  enjoyed  free  from  payment  of  any  tithes  whatfoever  ; 
that  they,  by  indenture  dated  the  feventh  of  December  1 762, 
demifed  to  the  defendant  Edmeafs  father,  his  executors,  &c. 
Simple  Marp  Farm^  and  alfo  the  Tithing  Phis  belonging  to  the 
manors  of  IValton  and  Pinfordy  to  him,  as  therein  excepted^ 
for  twenty-one  years,  at  two  hundred  pounds  per  annum; 
^hat  the  defendant  Edmead  then  held  the  fame  -.^that  the  plaintiff 
had  no  right  to  receive  the  tithes  thereof ;  that  they  had 
never  been  paid  to  any  rcftor  of  the  parifli  ;  but  that  they, 
the  Frani/sy  were  juftly  entitled  to  the  tithes  of  the  faid  three 
farms,  and  were  ftrangers  to  the  claim  fet  up  by  the  plaintiff. 

• 

The  defendant  Richard  Edmead  f^idythzt  the  plaintiff, as  reftor, 
was  well  entitled  to  all  tithes(fave  as  to  the  lands  leafed  to  the 
defendant's  father) :  and  he  fet  forth  the  names  of  the  feveral 
farms  and  lands  which  he  held  of  different  perfons,  and  which  of 
them  he  paid  tithes  for,  and  which  he  did  not ;  and  alfo 
the  quantities,  qualities,  and  values  of  the  titheable  matters  and 
things  he  had  had  thereon;  and.fpoke  as  to  the  faid  three 
farms  and  lands  as  the  other  defendants  had  done ;  and  faid, 
that  he  occupied  them  as  tenant  ;  that  they  had  always  been 
held  tithe  free  by  the  proprietors  thereof;  and  that  no  tithes  or 
compofition  had  ever  been  paid  for  the  fame. 

The  defendant  More/1  faid,  that  the  reftory  was  impropriate^ 
with  a  vicarage  endowed  ;  that  in  the  endowment,  as  ftated 
in  the  bill,  there  was  an  exception  of  divers  tithes,  and 
particularly  of  all  manner  of  tithes,  as  well  great  as  fmall,  out  of 
the  townfhipsr  of  Crotford  and  fVodeham  ;  and  that  he^  as  vicar, 
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was  entitled  to  a  moiety  of  the  tithes  yearly  arifiog  in  the  parifli, 
except  asftated  in  the  bill  ;  but  that  he  did  not  claim  any  right 
or  intereft  to  or  in  the  tithes  ariiing  from  Simple  Mwrjb  Fmm^ 
and  had  only  received  annually  from  Edmead  and  his  late  fatheri 
two  guineas  as  an  Eafler  offerings  andf  not  in  lieu  of  tithes. 

The  defendant  Chapman  anfwered  to  the  like  effeft  refpedinf 
the  plaintiiPs  claim  ;  and  faid,  that  the  defendant  Edmead  hat^ 
fince  Cbrt/lmas  1776,  held  and  occupied  Woodham  Farm^ 
belonging  to  him,  this  defendant,  in  the  bill,  called  Barnetfs 
Farmy  and  which  farm  and  lands  were  fituate  within  the  townfhip 
of  Woodham^  in  the  faid  parifh  ;  that  Simple  Marjb  Farm  lay  in 
the  townfhip  of  Hardwicke ;  that  he  Icnew  not  whether 
his  faid  farm  and  lands  were  or  were  not  fabje£t  to  tithes, 
nor  to  whom  the  thhes  thereof  belonged,  in  cafe  it  was 
titheable. 

The  Bi/bop  of  Winchefter  faid  that  he  was  a  ftranger  to  the 
matters  in  the  bill,  and  claimed  no  intereft,  fave  as  ordinary  of  the 
diocefe  of  Winchefler. 

The  plaintiff  replied  ;  the  defendants  the  Franls  and  Edmead 
rejoined  }  and  witneffes  were  examined  on  both  fides  \  and  upon 
hearing  counfel  for  all  parties  \ 

The  Court  ordered  the  bill  to  be  retained  for  a  year, 
with  liberty  for  the  plaintiff  to  proceed  at  law  touching  the 
matters  therein  mentioned  :  cofts  and  further  dire&ions  to  be 
referved  till  after  trial. 

The  plaintiff  accordingly  brought  his  action  againft  the 
defendant  Edmead ;  and  the  jury  found,  <<  That  the  defendant 
^<  Richard  Edmead  ovrcd  to  the  plaintiff  Sir  Jofeph  Ma^vAej  the 
<<  fum  of  one  fhilling  parcel  of  the  fum  of  one  thoufand  pounds 
•«  demanded  for  the  tithes  of  two  clofes,  called  Upper  Lattworth 
^  and  Louver  LoHworih^  being  part  of  a  farm  called  Simple  Marfo 
<*  Farmf  containing,  by  eftimation,  nineteen  acres,  more  or  lefs, 
<*  and  two  acres  and  a  half,  more  or  lefs,  of  arable  land  k 
*'  Chertfey  Eajl  Field,  and  thirteen  acres,  more  or  lefs,  of  ground 
<<  in  Chertfey  Eaft  Meady  all  which  premifes  lay  in  the  parilh  of 
<<  Chertfey^  in  manner  and  form  as  the  faid  plaintiff  Sir  Jofeph 
*^  Manvbey  had  thereof  complained  againft  him/'  And  the  jurors 
affeffed  the  damages  of  the  plaint ift*  Sir  Jcfeph  Mawbey^  byreafon 
of  the  detaining  the  faid  fum  of  one  fhiUing,  parcel  of  the  faid 
fum  of  one  thoufand  pounds,  befides  his  cofts  and  ch^es  bj 
him  about  his  faid  fuit  in  that  behalf  laid  out  and  expended,  t» 
one  {hilling,  and  for  his  faid  cofts  and  charges  to  forty  {hillings. 
And  the  laid  jurors  further  faid,  «*  That  the  faid  defendant 
««  Richard  Edmead  did  not  owe  to  the  faid  plaintiff  Sir  Jofeph 
•«  Ma'wbejtYit  rcfiduc  of  the  faid  fum  of  one  thoufand  pounds, 
<«  in  manner  and  form  as  the  faid  plaintiff  Sir  Jofiph  Afawbey 
«  had  thereof  complained/* 

1  The 
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,  The  caufc  came    on  again  on  the   twenty-ninth  of  June  •    Mawbt 
178c ;  and  upon  hearing  counfel ;  and  reading  the  decree  and      j'g^Hfl 

.The  Co0RTordered  the  bill  tobe  diftniiTed  as  againft/i^  Bijbof 
rf"  Wificbefter^  A*  Chapman^  and  C.  Mereji^  with  cofts. 

Thb  CbtiiiT  farther  ordered  the  deputy  to  take  an  account 
of  what  was  doc  to  the  plaintiff  for  the  tithes  of  the  two  clofcj 
tailed  Upper  Loitworth  and  Lower  Lottworthy  of  the  two  acres 
and  a  half  of  land  lying  in  Cherifey  Eaft  Fields  and  of  the 
thirteen  acres  of  ground  lying  in  Cherifey  Eaji  Meady  in  the 
poftea  mentioned. 

The  Court  further  ordered  the  bill  to  be  difmifled,  as  to  the 
reiidue  of  the  matters  claimed  thereby,  without  cofts ';  and,  by 
confent,  that  there  be  no  cofts  in  equity  on  either  fide  as  between 
the  plaintiff  and  the  defendants  Edmead  and  Franks . 


Warren  azainfl  Fisher.  HiLAtTTnit 

Warwich/birCy  '^d  February  1 785. 

'^T'HE  rcftor  of  Kenwarton^  in  the  county  of  Warwickf  claimed  The  reaor   of 

-*-     the  tithes,  both  great  and  fmalK  arifing  in  the  pariih,  parti-  KtKwartom^    in 

cultrly  of  cows,  mares,  ewes,fows,  calves,  colts,  lambs,  pigs,poul-  f^<»^»^^J^'''f  *• 

try,  (heep  depafturcd  after  (hearing  and  fold  fat  before  the  next  ^^^^^'^^^^ 

fliearing  time,  and  the  agiftment  of  barren  and  unprofitable  ]„  ueu  of  the 

cattle.  tithe?   oi  milk, 

calTes,      barren 

The  defendants  admitted,  that,  they  occupied  farms  in  the  cowi,  and  colts, 
townihip  of  Kenwarton ;  but  denied  that  the  reftor  was  entitled  in  the  townfliip 
to  receive  the  tithes  thereof  in  kind  ;  and  infifted  on  a  modus  of  ^  i^^fi^onvtm, 
fivepence  for  every  cow  and  calf  fed  in  the  hamlet,  when  the 
calf  was  calved  upon  the  land^  vtz,  fourpence  for  the  calJF^  and 
pne  penny  for  the  cow,  on  the  next  Old  Midfummer  Day  after  the 
cow  had  calved,  let    her   age  be  what  it  might,  or  fo  foon 
after  as  the  fame  was  demanded,  in  lieu  of  all  tithes  in  kind  of 
the  calves  and  of  the  milk  of  fuch  cows  refpcftively  ;  also  one  ' 

penny  for  each  barren  cow  of  three  years  or  upwards  fed  in  the 
hamlet,  on  the  Old  Aiidfummer  Day  next  after  fych  cow  became 
barren,  or  as  foon  after  as  the  fame  was  demanded,  in  lieu  of  all 
agiftment  of  tithe  of  fuch  barren  cow ;  also,  one  penny  for 
every  colt  foaled  upon  the  land,  payable  as  aforefaid,  in  lieu  of 
the  tithe  of  fuch  colt. 

% 

m 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneffes 
were  examined  on  both  fides  ;  and  upon  hearing  counfel ) 
and  reading  an  order  to  prove  exhibits  viva  voce^  viz. 
two  feveral  terriers  of  the  glebe  of  the  rcftory  of  Keniuarton^ 
dated  refpeftivcly  the  eighteenth  of  O^ober  1585  and  the  third 
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^^JV'  oijune  1774,  from  the  rcgiftry  of  the  Bifbop  of  Worcefi$r% 
FiuNtA.  ^^^  depofition  of  John  Kaye  \  and  two  exhibits,  figned  7.  JVarrtn^ 
dated  the  twelfth  of  *June  1775  ^'^^  *^^  fourth  of  may  1778  ; 
add  alfoon  reading,  for  the  defendants,  feveral  receipts  for  piiv^ 
tithes  I  and  feveral  depoiitions  ^  and  on  debate  of  the  mat- 
ter j 

ThI  Court  ordered,  by  confentf  the  deputy  to  take  an 
account,  without  cofts  on  either  fide,  of  what  was  due  for  tithes 
of  milk,  calves,  agiftoicnt  of  barren  cows,  andcolts^  on  the  foot 
of  the  modufts  ;  and  for  the  tithes  of  the  feyeral  other  titheaUe 
matters  demanded  by  'the  bill  in  l^ind )  the  defendants  to  pay 
the  plaintiff  his  cofts. 


EASTfRTznM  Wilson  //p-^M  Paulett. 

25    Geo.  3.  <^      •/ 

Middle/ex^   l^b  April  1785. 

The  improprU-  'TT  HE  plaintiffs,  as  cxccutors  of  the  laft  will  and  teftament  of 

toJy'*  rf**!//*^!  ^^^^^^^^^^  ^^^'^  7^^^^*  deceafed,  ftated,  that  John  Maryen, 

JeL,  in  a2/'  c^^^k*  being  feifed  in  fee  fimple  of  the  reftory  of  iJam^tad^  in 
Mtj^x^  isentklerl  the  county  of  Middlefex^  and  entitled  to  all  the  great  tithes  thereof 
to  the  great  in  kind,  by  will,  dated  the  thirtieth  of  March  1757,  dcvifed  the 
for^'the^  bndt  ^^^^  to  Margaretta  Maria  Waller  iov  her  life  5  tlii^t  John  Af^yn 
c/lled  the  UttU  ^^^^  ^^^^  feventccnth  of  iV^wwi^r  1 76CS  without  altering  his  will ; 
cUytke  Gnat  that  Margarctia  Maria  Jf^^j/Zfr  intermarried  ^\x)\  John  Joaet  \ 
CiJf,  tbt  Old  that  fhe  previous  thereto,  by  indentures  of  leafe  and  releafe 
^la^^F  u^  dated  the  twentieth  and  twenty,  firft  ol  February  \^6\^  conveyed 
Ji/Wf ,  fuLoofed  ^^^  tithes  of  the  faid  redVory  to  William  Fellows^  in  truft  for  her 
to  have  been  own  ufe  ;  that^  by  virtue  of  the  faid  fettlement,  the  faid 
Jo  merly"  KiU  Margaretta  Maria  Jones  was  entitled  to  receive  the  faid  tithes 
Urm  froo^s,»rA  Jn  kind  ;  that  the  defendant  Pnn/ett.  from  March  1761,  had  held 

n^rt  ot  the  at^  *  §         * 

MC\  ns  of  ihc  ^^^^"^  within  the  faid  redlory,  and  had  had  corn,  grain,  and  hay, 
hofpitai  of  5/.  yearly  thereon,  the  tithes  of  which  he  had  rtfufed  to  pay.  The 
J<j)n  of  Jfrbj'a,  bill  therefore  prayed  an  account  with  the  faid  John  Jones  and 
itm,  in  England.  ]x\%  wife  for  fuch  tithes,  and  payment  of  what  fhould  appear  to 

be  due  thereon. 

The  defendant  Paulttty  as  to  fo  much  of  the  bill  as^  fought  a 
difcovery  and  account  of  the  tittieable  matters  he  had  had  in  the 
lands  called  the  Little  Cods,  the  Great  Cods,  the  Old  Plottgfjed  Field, 
and  FranklanJ's  Fields  containing  thirty-one  acres,  one  roodj 
and  five  perches,  pleaded  in  bar,  that  Henry  the  Eighth  waSf 
at  or  before  the  time  of  the  execution  of  the  indenture  of  bargain 
and  fale  after  mentioned,  feifed  in  fee,  in  right  of  his  crown,  of 
the  fcite,  circuit,  and  precinft  of  the  late  priory,  mouaftery,  or 
lioufe  of  Kiibourn^  and  other  hereditaments  in  the  bargain  and 
(ale  mentioned ;  that  being  fo  feifed  in  and  by  a  certain  indenture 
of  bargain  and  (ale  inrolled  in  chancery,  dated  the  lixtccrth  day 
of  May^  in    the    twenty-eighth    year    of   Hfnry    the  Eighth^ 

made 
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made  between  the  Cud  kins  of  the  one  part,  and  Sir  William      Wwtaic 

Wffion^  Kmghi^  prior  of  the  hofpital  of  Saint  John  of  Jerufakm^        ^^ 

in  Bftgtamlj  and  his  co-brethren,  of  the  other  part,  as  fully  fet    ^^vlxtt. 

forth  in  the  plea,  it  appeared,  that  the  feveral  lands  occupied 

by  the  defendant  were  formerly  KUhurn  Woody  and  parcel  of 

the  lands  given  or  granted  and  confirmed  by  the  ftatute  of  the 

twenty-eighth  year  of  Htftry  the  Eighth^  an  aft  for  confirming 

the  exchange  of  lands  between  the  faid  king  and  the  prior  ; 

that  at  the  tiitie  of  the  difiblution,  by  an  aft  made  in  the  thirty- 

fecond  year  of  Henry  the  Eighth^  intitled,  *<  An  Aft  concerning 

^  the  Pofleffions  of  the  Hofpital  of  Saint  John^  isfe.  to  be  here- 

<^  after  in  the  King's  Hands  and  Diipofitton  of  the  faid  Priory  or- 

^  Hofpiul,*^  that  the  fcite,  lands,  and  grounds  thereto  belonging, 

were,  and  long  before  had  been,  and  ftill  oughl  to  be,  held, 

occufned,  and  enjoyed,  exempt,  freed,  and  diftharged  of  and 

from  all  and  all  manner  of  tithes  whatfoever  ;  and  therefore  he 

demanded  the  judgment  of  the  court,  whether  he  fhould  make 

aoy  other  anfwer  to  fuch  parts  of  the  bill. 

As  to  other  parts  of  the  bill  the  defendant  faid,  that,  for  what 
lie  knew  to  the  contrary,  the  faid  Manen  might  be  feifed  in  fee 
fimple  of  the  reftory,  and  entitled  to  divers  great  tithes  in  kind 
therein ;  but  he  infilled  that,  for  the  reafons  afdrefaid,  he  was  not 
entitled  to  great  tithes  of  the  lands  held  and  occupied  by  hiin« 
He  admitted,  that  he  occupied  the  Hill  Fields  the  Meady  the  Great 
Pimitbe  Little  Pitts,  and  the  Orchard,  in  the  whole  about  twenty- 
ft  ven  acres;  and  faid,  that  they  were  copyhold,  and  that  the 
plaintiff  was  entitled  to  the  great  tithes  thereof  $  that  they  had 
not  been  taken  in  kind  )  but  that  he  had  made  a  fatisfaftion  for 
the  fame.  He  alfo  admitted,  that  he  occupied  the  Little  Codsp 
the  Great  Cods,  the  Old  Ploughed  Field^  and  FranilamFs  Fields, 
being  thirty-one  acres,  one  rood,  five  perches ;  and  faid,  that 
diey  were  freehold  \  that  he  occupied  the  fame  tithe  free  ;  and 
infifted  he  had  a  right  fo  to  do.  He  further  faid,  that  the  four 
lad-mentioned  doles,  called  or  known  by  the  name  of  Kilboum 
Woodf  were  parcel  of  the  pofleffions  of  the  hofpital  of  Saint 
yohn  ofjerufalem  in  England,  and  were,  as  fuch,  difcharged  from 
tithes.  He  forther  faid,  that  the  other  five  copyhold  clofes,  and 
the  faid  four  freehold  clofes,  were  all  the  land  he  held  and  occu- 
pied, except  three  acres  of  meadow,  for  which  he  paid  tithe  ;  , 
that  he  did  not  pretend  there  was  any  modus  or  cuflomary  pay- 
ments in  lieu  of  tithes  for  the  copyhold  lands  ;  but,  on  the  con- 
trary, that  he  had  always  been  willing  to  pay  tithes  in  kind,  or 
to  make  a  fatisfaftion  for  the  fame» 

The  plea  was  argued  on  the  fourth  day  of  June  1784^  and 
over-ruled ;  and  on  exception  to  the  anfwer,  the  defendant  put 
in  further  anfwer  ;  and  faid,  that  he  could  not  fet  forth  th<^ 
qnantitiesi  qualities^  and  values   of  his  titheable  matters  and 

thixigs. 
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The  plainttfi  replied ;  the  defendants  rgoined ;  and  %%- 
Defies  were  examined  on  both  fides ;  and  upon  heating  coonfel 
and  on  debate  of  the  matter  ; 

The  Court  ordered  an  account  be  taken  of  what  was  due 
for  all  and  iingular  the  titheable  matters  and  things  which  ha4 
ariien  oa  the  lands  occupied  by.  the  defendant  in  the  parifii  of 
Ham^eadi  "Uid  which  be  pretended  wei^e  exempted  from  the 
payment  of  tithes,  during  the  time  demanded  by  the  billj  bit 
without  cofts* 

The  Court  further  ordered  the  bill^  as  to  thofe  lands'  for 
which  the  defendant  had  already  paid  tithes,  to  be  difmifled, 
but  without  cofts. 

< 

The  deputy  made  his  report^  dated  the  third  of  July  178^ 
a^d  on  the  fevcnteenth  of  the  faid  monthj  it  was  ratified  and 
confirmed,  and  the  defendant  ordered  to  pay  fifty-five  pooods, 
two  (hillings  reported  due  for  the  tithes  of  the  refpe^krve  land, 
in  the  report  mentioned. 


lAtTItTlRM 

»5.  Gio.  3. 


The  vicar  of 
Cbarlt9M,  InfFiit* 
fi^e,  is  entitled 
to  the  tithes  of 
garden  (lufTy  of 

egs*>  »«*  of  ^*»« 
agiilment       of 

flieep  through- 
out the  thtity- 
fix  yard  lands 
of  whkh  the  pa- 
riih  coniiAs. 


Lewis  a^amji  Giffor4>, 

Wiltpirey  llth  April  1 785.    . 

'T^HE  vicar  of  Charlun^  in  the  county  of  Wilu^  claimed  die 
-^    fmall  tithes  arifing  in  the  parifh  from  tlie  thirty.'*fii-ft  of 
December  1777?  particularly  garden  ftufi^  eggs,  and  the  agiftmenfe 
of  iheep. 

The  defendant  faid,  that  no  agiftment  tithes  of  (heephad  e^et 
been  paid  to.  the  vicar  previous  to  the  plaintiff's  inftitution; 
and  that  if  he  could  make  a  goqd  title  thereto,  one  fa^bin^ 
a-head  per  month  would  be  founds  on  confideratjon  of  the  na** 
ture  of  the  fiocks  and  the  fort  of  profit' made  from  them,  which 
is  confined  to  the  manure  proceeding  from  their  being  folded  or 
penned  on  their  arable  land,  to  be  more  than  the  full  value  of 
the  agiftment  tithes  thereof }  but  that  if  one  farthing  a*bead/rr 
month  was  not  fufiicient,yet  they  couldnot  pay  himthefaid  tithe, 
for  thajc  the  parifh  of  Charlton  confifted  by  repute  of  thirty-fix 
yard  lands }  that  the  vicarage  was  endowed  withthetithes  of  no 
more  than  eleven  of  the  faid  yard  lands  ;  that  the  reft  belonged 
to  the  impropriator ;  and  that  they  had  been  forbid  by.  the  lefle^ 
of  the  red^orial  tithes  to  pay  the  fame  to  the  vicar ;  fo  that  it 
would  be  unfafe  for  them  to  pay  to  the  plaintiff  the  faid  agiftment 
tithe,  till  ftich  time  as  the  queftion  of  right  between  the  redlor  and 
the  vicar  was  adjufted  and  determined  ;  and  that  it  was  fc^ely 
on  account  of  their  having  received  fuch  notice^  that  they  did  not 
alfi^  OMike  a  tender  to  the  plaintiff  of 'all  the«tithes  tba(  weredve 
to  him.    The  anfwer  further  ftated|  that  as  to  the  litlv  of 

garden 
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Oirroi^. 


garden  ftuflTand  eggs,  it  had  been  geacrMj  ondorftood  ik  the  Ltwit 
pariOiy  that  twopence  a  jkrd  land  was  what  had  been  the  ufual  ^  ^fj/^^ 
payment  for  many  years. 

The  plaimiflT replied  ;  the  defendant  rejoined  ;  ^d  witneiTes 
were  examined  on  both,  fides  s  and  upon  hearing  counfel  on 
both  fides ;  and  on  reading  the  proofs ;  ' 

The  Court  ordered  the  deputy  remembrancer  to  take  ai^ 
account  of  what  was  due  for  the  tithes  demanded  by  the 
bilL 


Croft  again^  Mason.  •  Tint.  Tim, 

15.  Gxo.  3. 
Tlfrijbirey  i^ii  June  l^9^• 

'TpHE  vicar  of  Gargrave,  in  the  county  of  Toriy  claimed  the  The   ▼icar    of 
*     agiftment  tithes  of  barren  and  unprofitable  cattle  at  the  2fJ^^'-    "* 
following  rates,  viz,  for  each  horfe-gate,  five  fliillings  a  week  tuTcd  to  the*il 
from  May  Day  to  Michaelmas  \  for  each  cattle- gate,  XMo  (hil-  giamcnt  tithes 
lings  and  fixpence  a-we^k  from  Michaelmas  till  Martinmas  \  in'  of  bancn   and 
pafture  land,  for  each  horfe  and  cattle-gate,two  (hillings  a-week  j  wnprofi'tabiccau 
but  in  that  eddifh  each  horfe-gate  is  worth  for  that  time  five  fliil-  ^(^^^oioarp^ 
lings  a-week,  and  each  cattle-gate,  four  fhillings  a  •week ;  from  in  kind* 
Martinmas  to  Lady  Day  each  horfe  and  cattle*gate  is  worth  one 
Ihilling  and  fixpence  a-week  \  and  from  Lady  Day  to  May  Day 
eaidt  h6rfe-gate  is  worth  fonr  ihillings  a^week,  and  each  cattle- 
gate  is  worth  two  ihillings  and  fixpence  a«week ;  and  ftated^ 
that  the  fald  cattle-gates  were  computed  and  paid  for  within 
the  faid  townfhip  as  follows  :  each  Englijh  cow  and  ox  makes  a 
gate,  as  alfo  four  fheep,  or  three  ewes  and  three  lambs  \   and 
that  three   Zasicb  cows  or  oxen  are  confidered  as  equal  to 
two  gates. 

The  defendants  Mafon  and  others  admitted,  that  the  plaintiff 
was  vicar  of  the  pariih,  and  entitled  to  the  tithes  of  hay,  clover, 
and  hay  grafs,  but  denied  that  he  was  entitled  to  the  tithe  of 
agiftment,  or  the  fmall  tithes  from  the  lands  in  their  occupa* 
tion  ;  for  that  they  had  compounded  and  paid  the  plaintiff- for 
all  fmall  tithes,  except  for  the  tithe  agiftment ;  and  they  fet  up 
a  cuftdm  in  the  townihip  of  Gargravef  for  the  owners  afld  occu- 
piers of  the  lands  m  their  refpedive  occupations  to  pay  the 
vicar  yearly  at  Eafter,  or  as  foon  after  as  demanded,  twopence 
halfpenny  for  every  renewed  milch  cow,  or  milch  cow  which 
had  newly  calved,  as  a  modus  in  lieu  of  the  tithe  of  agiftment  of 
iiich  milch  cow  j  and  twopence  for  every  other  cow  and  barren 
and  unprofitable  beuft  dcpaftured  upon  the  faid  lands,  in  lieu 
of  the  tithes  for  the  agiftment  of  fuch  other  cow,  barren,  and 
pnprofitaUe  cattlej  and  averred,  that  they  were  billing  to  pay 

U 1  the 
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in  bar. 

The  defendaats  T.  Afik  and  others  faid,  that  they  were  tmf- 
fieesfor  Trinity  CoUfge^  Cambridge^  of  two  thirds  of  the  redorj, 
as  in  their  anfwer  was  ftated. 


The  defendant  J.  B.  Garforth  faid,  that  he  was  feifed  of  one 
third  part  of  the  reAory  which  had  been  for  federal  years  let 
to  different  tenants  ;  and  they  all  craved  leave  to  refer  to  fudi 
proof  as  the  plaintiff  (hould  be  able  to  make,  with  refped  to 
what  tithes  and  dues  he  was  entitled  to  as  vicar  of  the 
parifh. 

The  plaintiff  replied;  the  defendants  rejoined  ;  and  witneflcs 
were  examined  ;  and  upon  hearing  counfel  for  all  parties ;  and 
reading  the  proofs  taken  in  the  caufe  i  and,  by  confent,  a  copy 
of  an  endowment  of  the  pari(h  church  of  Gargrave^  dated  st 
Tort^  the  ilxteenth  of  the  kalends  of  Aprils  in  the  year  of  Onr 
Lord  t^ti  I  the  tithing  or  Eajier  hooks  of  the  vicars  of  Gsr- 
grav€y  beginning  in  the  year  1719  and  ending  1778 ;  a  certifi« 
cate  of  the  plaintiff's  conforming  according  to  the  rites  of  the 
ehiirch  of  England^  to  the  duties  thereby  required  previous  to 
his  inftitution  to  the  vicarage,  dated  the  twelfth  of  July  1778, 
iigned  i7.  y<9£^/r,  officiating  minifter  and  others;  and  on  de- 
bate of  the  matter ; 


Th£  Court  ordered  the  bill,  as  againft  AftU  and  Gtfw 
firth  J  to  be  diiiniffed  with  cofts. 

The  Court  further  ordered  the  defendant  Mapm  and  others 
to  account  for  the  tithe  of  aglfhnent  of  all  and  every  barren  and 
unprofitable  bead  which  they  had  refpeftlvely  depaftured  upon 
the  lands  in  their  refpe^ive  occupations  within  the  (aid  townfhip, 
during  the  time  the  plaintiff  had  been  vicar  of  the  pafifh,  widx 

COftSt 

Mich.  Tii>m,    .  DeLVES  agaittft  LORD  BaGOT. 

ab.  Gso.  3« 

Stafford/hire^  lift  November  1785. 

The  vicir  of  ^HE  bill  ftated,  that  the  plaintiff  was,  in  the  year  1768,  col- 
BrQmhjAbb9ttt^  -*•  latcd  by  the  bifliop  of  Litchfield  zaA  Coventry  to  thevi- 
daimr^cttilc'l  ^^^^^"^  ^^  Bromley  Abbotts^  m  the  county  of  Staff^d^  and  had 
of** hay,  ^arift-  ^^^^  ^^^^  ^^^  lawful  vicar  thereof;  that  the  parifli  of  Bromby 
nKiir»  'and  all  Aiiotts  had  immemorially  confifted  of  two  diilri£^s  called  Bitgoff 
fmali  tithes  arif-  l^rdjhip^  otherwife  Bogofs  Bromley  and  Paget s  Lord/b^^  other- 
^K  «^*^  f^'  wife  Pogefs  Bromley^  otherwife  Jbbotfs  Bromley  ;  that  he,  as 
n^sSmL^-  vicar,  was  entitled  to  the  tithes  of  hay  and  all  fmall  tithes  in 
ceptiDgthe  tithes  kind,  exccpt  thofe  of  wool  and  lambs,  yearly  ariiing  therdot 

of     wool   and    •  par* 

Iambi* 
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particularly  to  the  tithes  of  agiftment  and  the  tithe  of  hay  in  Ba->      IHtTit 
^ofs  Lordjbip  \  that  the  defendant  LordBagoty  and  the  defendants  .     ^"^^ 
WViiam  Blackweli  and  JVilKam  Ward  had  feverally  occupied,  ^"^^  ^"•'^'• 
during  the  plaintiff's  incumbency,  lands  in   Bago^s  Lordjbip^  Jj^   tiThlT*^ 
excluiive  of  two  large  quantities   of  ground  antiently  inclofcd  (hofcUnd  which 
and  ufed  by  Lord  Bagot  and  liis  ancef^or's  as  a  park  and  as  A  andentiyconilt . 
s  ABBiT  WARREN,  neither  of  which  formed  any  part  of  the  plain-  ^"•***  Be^Park 
tiff's  prefent  demand ;  that  tliey  had  yearly  made  hay  from  their  ^J^.  ^^^'^ 
fatd  lands,  ezcluiive  of  the  faid  ancient  park  and  warren  ;  that  ft^tn,  ' 
Ifard  and   B/ackweil  had  depa(lured  barren  and  unprofitable  chat  the  defend* 
cattle,  particularly  fheep  which  had  been  fatted  and  fold,  or  «ntsagiftcdrheep 
otherwife  removed  out  of  the  parilh  before  fhearins  time  ;   and  ^^^*^  f^^*'- 
that  they  had  refufed  to  pay  the  tithes  thereof,  on  i  pretence  m^  ^. . 
that  their  lands  were  exempt  from  the  payment  of  tithes  by 
Ibme  agreement.    The  bill  then  averred,  that  no  fuch  agree-  ^^^  the  andent 
ment  ever  exifted,  that  no  mention  was  made  thereof  in  any  ■^''^""  *!**' *^^" 
writing  or  record,  fave  in  a  terrier  of  the  parifh,  in  the  epifco-  anti*"were '  not  • 
pal  regiftry  of  the  diocefe,  dated  in  the  year  1714  *,  that  in  the  extmptid  hom 
faid  terrier  it  is  expreiTc^d  to  be  a  pretended  agreemem  ;  and  that  t^the<  j 
if  any  fuch  agreement  exifted,  it  was  infufficient  to  deprive  him  of 
his  right  to  tithes  in  general,  orto  the  tithes  of  hay  and  agifl- 
ment  in  particular.     The  bill  further  charged,  that  none  of  the  *f»«fh;fi2e  and 
farms  in  the  occupation  of  the  defendants  were,  in  the  ftate  badlxcn^'^*"* 
now  ufed,  ancient  farms  \  that  divlfions  had  been  made  therein,  edj 
or  in  fome  of  them  within  memory  ;  that  the  lands,  whereof  the 
fame  formerly  confided,  had   been   didributed  between  two, 
three,  or  more  tenants  ;  that  confiderable  quantities  of  land  /rom  that  lands  from 
the  common,  or  waflc  lands,  or  the  town-fields  had  been  inclof-  ^^     commont 
cd  and  added  to  fome  of  them ;  and  that  they  had  been  often  J^^^  *^^  ^" 
mowed  fince  the  plaintiff  became  vicar;  that  a  part  of  one  of  inclored  and  ad. 
the  faid  farms  had  of  late  years  been  difannexed  therefrom  and  ded  thereto  $ 
added  to  the  park  called  Bagofs  Pari  ;  that  fuch  lands  fo  added  tliat  pare  of  the 
to  the  park  had  been  in  each  year,  fince  he  became  vicar,  mowe4  ^^  '•*''"•  *^<* 
for  hay  and  depaftured  with  deer,  or  young,  or  other  unprofita-  ~,^^y  *^^/^' 
ble  cattle  ;  that  a  confiderable  quantity  of  land  had  of  late  years  ^^^  thcffTirr^* 
been  added  to  tie  IVarren  ;  that  rabbits  had' been  bred,  kept,  ^^^   j^      y^ 
and  killed  on  all  or  moft  of  the  land  fo  added  promifcuoufly  been  made  on 
within  the   faid  ancient  warren,  whereby  confiderable  profit  f»ch  tmu  imdt 
had  yearly  arifen  to  Lord  Batot  \  that  although  he,  the  plain-  ""  '^'^  ^^^*  »d 
tiff,  is  not  entitled  to  any  tithe,  in  refpeft  of  the  rabbits  bred,  J^^   kukd*"'^ 
kjspt,  and  killed  in  the  Warren^  he  was  entitled  to  tithes  in  rti-  fuch  new  lands 
peA  of  the  rabbits  bf^d  and  kept  on  the  lands  fo  of  late  years  im^e/f^rrm  j 
added  to  the  Warren  ;  that  Lord  Paget ^  the  patron  of  the  vicar-  tliat  he,ai  vicar, 
age,  infifts  on  the  fcveral  matters  before  charged,  but  refufes  to  ii*?/"l*?  ^^^^ 
join  in  this  fuit.     The  bill  therefore  prayed,  that  Bagat^  Ward^  ^^^  produce  of 
and  Blackweii  might  account  for   the   agifiment  of  all  fheep  fuch  new  laiuU* 
fatted,  fold,  and  removed  out  of  the  parifii  before   (hearing 
time  ;  for  the  agiflment  of  all   other  barren  and  unprofitable 
cgictt,  except  on  the  Park  and  the  Warren^   particularly  the 

U  4  agiftment 
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Deltcs  agiftmcnt  tithes  of  deer  and  cattle  fed  on  the  land  which  had 
*^*'^  within  memory  been  added  to  the  Park ;  for  the  tithe  of  all  rrb^ 
bits  killed  on  the  lands  which  had  within  memory  been  added 
to  the  Warrefiy  or  for  the  tithes  of  their  feeding  thereon ;  and 
for  the  tithe  of  hay,  except  on  the  Park  and  the  tVarren  \  and 
pay  what  fhould  appear  due  on  fuch  account* 

The  defendanw  The  defendant  Lord  Bagot  admitted,  that  the  plaintiff  was 
^py  hnVs^'in  ^'^^^^  °^  ^^^  parifli,  and  entitled  to  fuch  tithes  as  belonged  to 
Sagu^sBromifji  ^^^  vicarage,  but  denied,  that  he  and  his  prcdeceflbrs  had  re- 
ceived in  kind  all  fmall  tithes  arifing  therein,  except  thofe  of 
rhat  they  bad  wool  and  lambs.  He  faid,  that  he  occupied  in  Bagofs  Lerdfif 
iTx>wcd  hay  ^nd  certain  lands,  exclufive  of  5^^^?/'/  Lands,  as  particularifed  in  his 
tbeTe^^^^^a^d  ^"^^^^  »  ^^^  he  fet  forth  an  account  of  the  number  of  fheep  and 
fay,  '     unprofitable  cattlchc  had  depaftured  thereon,and  the  quantity  of 

hay  he  had  mowed  in  the  lord  (hip  of  Bagoi's  Bromley  in  the  faid 

thaitherrmaind-  ^^^^  f^j j  ^ j^^^^  ^j^^  ^^^  ^f  ^j^^      3^5  ^^  ^y^^  ^^-^^^  -^^  j^j^  0^j.„, 

rr  of  th<f  gr-fi   •'.,1.  i.  i«°  1  L/^r 

thereof  had  brcn  p'ltion  had  been  eaten  by  working  oxen  and  waggon  horfes,  tor 

eaten  by  work  the  agiftment  of  which  no  tithes  were  due.     He  alfo  faid,  that 

ing   ojcen    and  no  tithes  in  kind  were  payable  for  any  lands  mowed  or  dcpaf- 

waggon  horfes ;  j^^ed  in  Bagofs  Brcmley  by  perfons  refident   in  the  parifh,  or 

t.at  no  UtheMn    r        1       j  1   •  ^    ^\  r    t.  'n         r         x_         i 

k  nd  of  hay  *^''  l^'^ds  mowed  m  any  other  part  of  the  pariih ;  for  that  there 
wa$pa)a*le  by  had  been  immemorially  paid  to  the  vicar,  in  lieu  of  all  vicarial 
rcfi«!cnt6  in  the  tithes  arifing  within  Bagofs  Park ^  three  fliillings  and  fourpcncc 
\J\^  ^»'*^"'  ^^  ^°ft^'"^  ^^  lieu  of  tithe  hay,  agiftment,  and  all  other  vicarial 
SrIJhj  •  ^^^^  *  tithes  arifing  on  all  lands  in  the  parifli,  mowed  by  perfons  not 
hut  a  modus  of  inhabitants  thereof,  twelvepence  in  the  pound  of  the  annual 
3s.  4d.  a  year  at  rent  or  value  of  the  land  mowed  or  grazed  j  and  in  lieu  of 
hafiir  in  lieu  of  jjthg  jjay  ajj(i  agiftment  on  all  lands  in  the  parifli,  except  in 
o(£a£ors ^ark*'  Bagofs  Lordjbip,  mowed  or  grazed  by  inhabitants  therein,  two- 
*j».  in  the  pound  pcncefor  every  day's  math  at  Eajler  ;  that  in  lieu  of  the  tithes 
rent,  by  »3«.r*.  of  hay  Or  agiftment  arifing  on  all  lands,  except  Bagofs  Parh% 
Judents,  in  lieu  within  that  part  of  the  parifli  called  Bagofs  Lord/hip,  mowed  or 
land  *  whether  S^^^^^  ^7  inhabitants  of  the  parifli,  there  had  been  immemo- 
mowedor  graz-  rially  paid  by  fuch  inhabitants  feveral  fmall  yearly  fums  by  way 
ed  5  of  modtifes  or  con^pofitions  ;  that  feveral  other  fmall  yearly  fums 

ad.  a  days  math  by  way  of  modtifes  had  been  immemorially  paid  by  perfons  re- 
ce  T'^n  i?fl*^'«  fiding  in  the  parifli,  in  lieu  of  the  tithes  of  calves,  colts,  pigs,  and 
Mromiiy,  in  jLu  Other  vicarial  tithes  ;  that  the  faid  feveral  payments  had  been 
of  agiument  immemorially  and  invariably  paid,  except  that  in  fomc  inftances 
tithes;  the  plaintiff  had  without  the  defendant's  con fent  prevailed  on 

«om2*^refid™*"  ^^^^  of  the  occupiers  to  vary  thofe  payments  -,  and  that  he,  the 
inhagott  Brom  defendant,  claimed  the  benefit  of  fuch  fevef  al  modufes  or  ancient 
/ryinheuofiand  compofitions,  as  far  as  the  fame  refpeftively  extended  in  bar  of 
mowed  or  graz.  any  demand  of  tithes  again  ft  him  or  his  tenants.  He  further 
^p^T^^  ^  ftated*,  that  no  tithe  hay  or  agiftment  had  ever,  in  the  memory 
and  oticr  fmall  °^  nian,  been  paid  in  kind  to  any  vicar  of  the  parifli,  either  by 

fums  in  lieu  of  titht;  Qalves^  colts,  pigs,  and  pther  fmall  tiUies ;  that  no  tiihe  hay  had  ever  been  paid 
inking)  - 

pcrfom 


and  that  the  faid 
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perfoDs  rcfident  or  not  rcfident  therein  ;  but  thaf  if  th^ont       Dityx* 
ihilling  in  iKe  pound  payable  by  non-refidents  (hould  not  be         ^^"^ 
adjudged  a  good  modusy  he  was  ready  to  pay  the  full  value  of  his    ^^^       ^^''' 
tithe  hay  and  agiftment.     He  further  infiiled,  that  every  part  cfBagortS^^ 
of  the  lordfliipof  ^d'^o/V  Bromley  was  covered  by  fome  modus  in  hf  wascover«4 
lieu  of  tithe  hay  and  agiftment  of  fuch  lands  as  were  in  the  occu-  l>yfonw?  wro^viia 
pation  of  refidents.     He  further  faid,  that  there  was  a  tradition  ^^^  o^^i^'c  ^s 
in  the  parilh  that  fome  very  ancient  agreement  in  writing  had  landiTo  thc'oc* 
been  made  between  his  anceflors  and  the  abbots  of  Burton,  cupation  at  k- 
f/^/i  Tr^w/,  by  which  the  payments  before  mentioned,  in  refpeft  fideiitti 
of  fmall  tithes,  except  of  wool  and  lambs,  of  Bagofs  Lordjhip^  and 
the faidfeveral  exemptions,  were  fixed  and  afcertained,  but  that 
he  never  faw  the  faid  agreement ;  that  ifany  fuch  agreement 
had  been  made  it  miift  have  been  beyond  the  time  of  memory  ; 
that  the  abbots  of  Burton  were  owners  of  the  appropriate  rcc-  ^^/•"^""^wi* 
tory   of  Bagofs  Bromley  long    before  the  reign  of  JVilliam  the  from  their  anti- 
Conqueror ;  that  his  anceftors  were  lords  of  the  faid  manor  or  <iuityj 
owners  of  the  greater  part  thereof;  that  they  ,had  a  manfion 
houfc  in  which  they  relided  before  the  faid  reign  ;  and  that  the 
faid  agreements  were  originally  good,  the  fever al  payments  be- 
fore-mentioned having  been  invariably  made. 

The  defendant  ff^.  Blnckwell  faid.  that  he  occupied  lands  in  thatiherefidcnts 
Bagot's  Lord/bipt  as  tenant  to  Lcrd Bagot  \  and  he  fet  forth  the  ^^^  it.Ba'^t 
number  of  iheep  he  had  depaflured  thereon,  and  tlic  value  of  sr^in  had^- 
the  tithes  thereof;  an  account  of  the  grounds  he  had  mowed  ;  memoriaiiy  paj4 
the  quantity  of  hay  produced  therefrom ;   and   the  value  of  4^    y^a^y    at 
the  tithe  thereof;  and  faid,   that  he  occupied  Broom  Farm  \  ^J[l^{^^^^^f 
but  that  there  had  been  immemorially  paid  by  the  tenant  thereof,  giftTOcni*  tlie«I 
refident  within  the  parifh  to  the  vicar,  in  lieu  of  all  tithes  of  hay  ofj 
and  agiftment  ariCng  thereon,  the  yearly  fum  of  fourpence  at 
Aqfter  \  and  that  he  had  always  been  willing,  and  had  offered  to 
pay  the  fame. 

The  defendant  Bagid^  by  his  further  anfwcr,  faid,  that  thc'^j,,!  ie^taX  of 
parilh  was  divided  into  two  diftrifls,  as  ftatcd  in  the  bill ;  that  che  Mnentfmrm 
moft  of  his  farms  were  not  in  the  flate  in  which  they  had  for-  had  been  enlarge 
merly  been  ufed  ;  that  fmall  alterations  had  been  made  in  moft  *^  '"  ^^  "V"*' 
of  them,  and  certain  quantities  of  land  taken  from  the  common  ibcbUl,  except, 
fields  (but  not  from  wafle  lands)  and  inclofed  and  added  there-  chat  thcadditioo 
to  ;  that,  part  of  the  faid  farm  had  been  added  to  the  Paf;k ;  was  made  from 
and  he  fet  forth  an  account  of  the  faid  farnis  at  the  time  the  *!**  common 
modufes  were  made  out,  and  of  the  fcveral  variations  and  ad-  fromthtrw-ftll^ 
ditions  that  had  been  made  to  the  Pari  and  the  Warren  \  and  that  pans  ot  t  tie 
infifted,  that  as  no  tithe  hay  or  agiftment,  or  any  compofition  ^^  Sarins  had 
for  the  fame,  except  fuch  cuftomury  payments  as  were  men-  *^f*'^  adJcd  to. 
tioned  in  the  anfwcr,  had,  within  the  memory  of  man,  been  )|/;^^,^^  . 
rendered  to  the  vicar  for  lands  in  the  lordfhip  oi  Abbotts  Brom»  thatnoJihehay 

0r  agiftment  had  ever  been  paid  in  kind  for  (he  Undi  in  the  other  diflrldls  called  Paitii  Brmityy  bu( 
(ciiain  im^'/cs  in  lieu  thcrcQff 
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DtLvit       ky^  it  ought   to  be    prefamed,  that  the  vicar  was  not  pn^ 

againft        dowed  with  any  fuch  tithe,  but  only  with  fuch  cuftomary 

Bacot.    payments.    He  further  infiftcd,  that  no  tithe  hay  or  agift- 

ment  had  within  memory  been  paid  in  any  part  of  the  pa- 

and  3d.  a  day'i  rifh ;    but    that    on    the    contrary   perfons   refident  therein^ 

auth  }|y  «fi-  whofe  lands  in  Abboifs  or  Pagefs  Lordjbtp  were  not  covered  by 

«ithe'hiy«nda-  ^^^7  P^u^^c'^l^ur  fwrfttj,  had  immemorial ly  paid  twopence  a  day's 

sHtmenu  \  '      math  in  lieu  of  tithe  hay  and  agiftment,  and  non  refidents  one 

and  II.  in  the  fhilling  in  the  pound  according  to  the  rent ;  and  that  therefore 

pound  rent  by  jf  any  of  his  lands  fhould  appear  not  to  be  covered  by  a  mcdiu 

thTt  a^lUnds^ot  '^  ^^^"  ^^  ^'^^^  ^^^  ^^^  agiftment,  fuch  general  parochial  modus 

covered    by  m  ought  to  take  place  in  refpedl  of  fuch  lands.     He  alfo  infiAed, 

frtieulmrmtduiy  that  no  tithe  was  due  to  the  plaintiff,   in  refped  of  deer  or  rab- 

were  covered  by  bJts, '  whether  the  fame  were   dcpaftured  in  the  Park   or  the 

S^tl^o  tUh«  ^^^^^  or  on  the  lands  recently  laid  thereto  j  and  he  fub- 

werepayabie  for  fitted  whether  the  tithe  of  turnips,  when  the  fame  are  taken 

deer  or  rabbiu  out  of  the  parifli,  and  alfo  the  tithe  of  clover  feed,  are  due  to 

whether  in  tbg  the  vicar,  or  to  the  lay  impropriator  of  the  reftoi^,  the  vicar 

¥ark^  ^tWar,  not  having;  been  anciently  endowed  therewith,  and  not  haviu? 

fuvi  lamdi  added  ^^ciently  received  any  fuch  tithe. 

fliereto;  that  the  tithes  of  tamipt  taken  out  of  ^  paiiih,  and  clov«r  feed  are  due  to  theim- 
^rppriatOTi 

that  n.  and  ri.  The  defendant  W.  Ward  admitted,  that  he  held  lands  be- 
«d\8.*maki!?'  ^^"g'"g  ^^  ^'^  ^^Z'^^^  ^\t\i\n  Bagofs  Lordjbip  5  and  be  fet  forth 
together  4s.  had  ^^^  particulars  of  them,  and  the  titheable  matters  he  had  had 
been  immemo.  thereon  ;  and  iniifted  on  the  modufes  before  mentioned  in  lieu 
flairy  paid  by  tile  of  the  tithcs  thereof;  and  alfo  that  one  (hilling,  and  one  (hiUing 
oroipier  of  land  ^^^  tenpencc,  twopence,  and  one  fhilling,  making  together  fear 
*y,inlfcuoftiific  Shillings,  had,  for  time  beyond  memory,  been  due  and  pay-* 
hay  and  agifl-  able  by  the  owners  or  occupiers  of  the  lands  within  the  faid 
ment  of  fuch  parifli,  in  his  occupation,  to  the  vicars  for  the  time  being,  oc 
^^'  to  the  perfons  entitled  to  the  tithe  hay  and  agiftment  of  fuch ' 

lands,  in  lieu  of  fuch  tithes,  and  that  the  fame  had  been  duly 
rendered  and  paid  ;  the  particulars  of  which  payments,  and 
the  lands  for  which  they  were  payable  he  fet  forth  in  his 
anfwer. 

[^P^"*"8«      The  defendant  minam  ffard died,  and  the  bill  was  revived 

againft  his  widow  and  adminiftratrix,  and  fhe  appeared. 

The  improprla  The  defendant  Lord  Paget  faid,  that  he  vras  impropriator  of 
ti!^v"cJr?f^y  ^^'^'"^  Bromley  I  that  the  plaintiff  was  vicar  thereof;  that  the 
entitled  to  m-  ^^cars  had  been  ufed  to  receive  certain  payments  in  lieu  of  tithe 
Jnfu  is  lieu  of  hay  in  kind,  and  fome  fmall  tithes  ;  that  he  was  not  entitled 
tiibe  hay  anda*  to  the  tithes  of  wooland  lambs  ;  and  that  he,  as  lay  improprta- 
S'l""!"''       .  tor,  was  entitled  to  all  luch  tithes  arifinff  therein,  as  the  vicar 

tlut  he  J8  not         '      ,  .111/'  •  **  .     »     1  1 

entitled  to  the  ^^^^  ^^^  entitled  to  by  ufage  or  endowment,  particularly  to  the 
tithe^of  wooior  tithe  of  turnips,  and  the  feed  of  clover. 

of  lamU|  and  that  ^o  a^  impropriator,  it  entitled  to  tlic  titlici  of  (umipi  and  dover  fsed,  as  the  nor 
^as  not  endowed  therewith. 

Tht 
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The  plaintiff  rqplied ;  the  defendants  rejoined ;  and  wltnefles  ^^* 
were  examined,  as  well  on  the  part  of  the  plaintiff,  as  on  the  loj^fSloTi 
part  of  the  defandants  Lard  Bagot^  BlackwMf  and  Ward^  and  ,^^  ^^^^ 
fht  caufe  came  on  to  be  heard  on  the  fourth  day  of  February  hg^^^ 
1785  ;  and  upon  hearing  counfel  for  all  parties  for  fede- 
ral days;  and  reading  the  proofs }  and  refufing  to  read  a  copy 
•f  a  lift  oitnodujis  relating  to  the  pariih  of  Amtfs  Bromley^  oh 
behalf  of  the  dfefendants,  it  not  appearing  that  enquiry  had 
been  made  for  the  original  %  and  reading  the  twenty-third  folio 
of  a  book  marked  A»  and  proved  in  the  caufe  j[  the  anfwer  of 
the  defendant  Ward\  folio  four  of  a  book  marked  B,  intitled 
*  George  ProSof^s  Farm  and  George  Goodwin* s  Farm^  and  page 
five  of  the  faid  book,  intitled  ^<  Edward  Walhif^s  Farm  and 
Richard  Alletfs  Farm*^  and  refufing  to  hear  read  an  exhibit  of 
J.  Title  and  fUJ/iam  Tenant^  on  behalf  of  the  defendants,  it 
not  being  annexed  to  the  depoiition  of  RAert  Harvey^  who 
proved  the  fame  (as  alfo  the  other  exhibits)  nor  its  contents 
ftated  therein  \  but  on  reading  the  faid  exhibit  by  confent ;  and 
alfo  readuig  exhibit  L,  intitled  <<  Abbotfs  Bromley^  Eajier  roll  en- 
«*  tries  J**  exhibit  "  R^  Eafter  Roll  1736  Entries  ;'  exhibit  T, 
being  a  terrier  of  the  glebe,  &c.  belonging  to  the  vicar  of 
Ahbotfi  Bromley^  dated  the  firft  of  September  1698  }  exhibit  A^ 
being  a  terrier  relating  to  the  faid  parifhy  dated  the  eleventh  of 
O^tfSfT  1 701,  iigned  by  the  then  vicar  and  churh wardens 
thereof;  alfo  two  other  terriers,  dated  the  twenty-fixth  of 
May  1 7 14,  and  the  feventh  of  May  171 1  j  and  reading  an 
order  of  this  court  made  herein,  dated  the  twenty-ninth  day  of 
Jamiory  1781,  whereby  the  faid  defendants  tendered  to  the 
plamtiff  various  fums  for  tithes^  with  cofts  to  be  taxed  to  that 
time;  and  ieveral  others  proofi'in  the  caufe ;  and  reading  the 
depofition  of  William  Mott  i  and,  by  confent,  a  copy  of  the  fur- 
i^from  THE  FIRST  FRUITS  oFFicRj  taken  in  purfuance  of  an 
aA  of  parliament,  pafled  the  twenty-fixth  year  of  Henry  the 
Bighthj  under  the  title,  <<  Stafford^  Decanatus  in  Tamworth^ 
^  et  Tuthuryy  Bromley  jfUatiSf  vicaria  appropriata  abbati  et  con^ 
'<  venim  do  Burton^  Thom,  Wilfon^  vicariusy  ibidem  habet  et  per^ 
f  cipit  fibi  et  annOatim  de  terris  glebalibuSf  deeimis  Janl^  lini,  et 
^  rotulo pa/cbaU^  cumoblationibus  eommunibue  annit^  loii.  Zd.t  the 
defendant  William  JiPtfri'/ anfwer,  and  the  fchedule  thereto  %  and 
on  the  titheable  matters  in  Cramerfley  Meadow  being  admitted  by 
the  defendant's  counfel ;  and  reading  feveral  other  proofs  taken 
in  the  caufe;  and  a  terrier  relating  to  the  faid  pariih^  dated  the 
nineteenth  of  June  1772  $  and  on  full  debate  of  the  matter ; 

The  Court  ordered  the  bill,  as  againft  the  defendant  the  Thebn],a«tothe 
EarlofUxbridgey  and  fo  fer  as  the  fame  fought  an  account  from  ^^^^  ^^  ^^ 
Lord  Bagot  for  the  tithes  of  deer  and  rabbits,  to  be  difmiffed  '^^'^^{^y,^* 
with  cofts.  coiH. 

The 
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ThtiiiiiMtfiiiay,  Tiic  CouRT  further  ordcrcd  the  deputy  renosibrancer  ta 
ag.ita»cm&,  and  take  ;^n  account  of  what  wag  due  from  LordBagpi  for  the  tithes  ok- 
^mtt  irakeAt  ^^^  lands  in  hU  occupation  in  Bromity  Abboti^ii  but  as^he  hadoa 
on  the  dct'.Aa-  ^"^  t\\xnty>mnth  day  i^i  jarudarj  ii%\  ottered  to  pay  the  piaia^ 
ant'»  Unds  in  tlif  ilx  pounds^  in  full  fatisfa^lioQ  of  fuch  tithes,  with  cofts  to 
V^git's  Bromley  (h^t  time,  the  confideratioa  of  cofts,  refpe^liag  the  faid  account, 
dbCfceJ ;  ^^^  refer ved  until  the  deputy  ihould  report  whether  the  monef 

fo  tendered  ,was  all  that  was  then  due  for  the  faid  tithes, 

andalfoofwiut      Ths  CouftT  further  ordered  the  deputy  to  take  an  account 
had   arifcn  on  of  what  was  due  from  ^nn  Ward^  as  admin ift rat rix  of  her  late 
Cromtrfisy  MeA*  hufband  JVilliam   ITardy  and  on  his   own  account,  for  tithes 
""'  *  ariiing  on  CromerJUy  Meadow^  with  cofts. 

but  thequeftion  Thb  Court  referved  the  queftioa  as  to  the  tithes  (totn  the 
a«  to  the  tithe*  lands  late  in  the  occupation  of  the  fiiid  H^-  Wordy  and  fince 
cithe  New  u.  i^jg  j^3jj^  ^^ug^  ^^  j^T^^  Intakes,  until  aft«i-  the  trial  of  the  M. 

'  lowing  imies : 

I 

'  iiTucdircacd  to  FiRsT,  **  Whether,  firom  time  whereof  the  memory  of  man 
try,  whet  he r4d.  «  is  not  to.  the  contrary,  there  hath  been  paid,  and  of  right 
^.yearwerr  j.a)r.  it  accuftomed  to  bc  paid,  by  the  tenant  of  the  farm  in  the  iaid 
able  by  rctidcnt.  ,,        .^     j^^^  j^  ^^^^  occupation  of  thc  faid  defendant  fmBam 

m  lieu  oi  litne  r*!.../*.  i-  /*i  •!•       i        r  •  %         ti  ■ 

hay  and  asid-  *'  Blacktvelly  fuch  tenant  bemg  reiident  withm  the  laid  parub, 
niema  on  Broom  <<  to  the  vicar  thereof  for  the  time  being,  in  lieu  of  all  tithes 
Farm  ^  a  q{  \^^y  qj.  agiftmeut,  ariiing  from  or  upon  |he  lands  comr 

«  poflng  the  faid  farm,    the  yearly  fum    of    fourpcnce    at 

«  Eajier:' 

1$  i^^'i-' "nd  Secondly,  «*  Whether,  from  time  whereof  thc  mcmUfry  of 
IS.  were  paya.  '*  man  IS  not  to  the  contrary,  the  feteral  yearly  fums  of  one 
bie  in  itcu  o(  thc  *^  (hilling,  one  (hilling  and  tenpence,  twopence,  and  one  fliiU 
tithe  h-y  anda-  «  Upg^  j^^y^  jj^^^  j^c  ^^^  payable  at  Sajler  yearly,  by  the  oci 

^m'T^cLdwiM's  **  cupicrs,  being  refident  within  the  faid  parKh  of  the  four  an^ 
H^Jkeru  and  ^'  cient  farms  in  the  faid  parifh  (parts  whereof  are  in  the  oc* 
fr6£hr*t  farms,  «  cupation  of  the  defendant  j^nn  Ward^  and  late  were  in  the 
<i  occupation  of  her  hufband  fTiUiam  Wordy  deceaftd)  called 
^  ProBot^Sy  Alkrfsy  Goodwin's  and  Walker*s\  that  is  t»  fay 
^^  one  (hilling  for  Proiht^Sy  one  (fatlling  and  tenpence  for  AUtH^i^ 
*<  twopence  forG«n/iuriy'j,  and  one  {billing  for  Waihet^Sy  to  the 
«  yicar  of  the  faid  pariA  for  the  *  time  being,  or  per  (ens  enti*' 
**  tied  to  the  titlie  hay  and  agiftment  of  the  lands^  compofiiigf 
<*  the  faid  farms  refpadtively  in  lieu  of  fuch  tithe.'* 

The  defendant*  The  faid  defendants  TVHUam  Blacituell  and  Jfin  Ward  to 
*^  — ff^/^  ^^  be  plaintiffs  at  law;  the  judge  to  be  at  liberty  to  indbrfe,  &c 
paii-ti  •*£  aw.  ^^^  ufual  diredions,  &c« 

The  vicar  oon.  Two  feigned  atSlions  were  accordingly  brought ;  and  by  an 
d*A*  ^^^  ^^^'  ^^^^^  °^  nijlpriusy  dated  the  fecond  oi  Augitft  1787,  it  was  or-, 
Ibund  ill'uvo^  ^cr^J J  '^y  confcnt  of  the  parties,  that  verdifts  ihould  bc  found 

oCthcoccupicrii  *^ 


DURING  tHE  REIGN  OF  6E0RGE  THE  THIRD.  301 

for  the  refpeAive  plamtiffs,  with  one  (hilling  datnage  in  each  that  m  mnuil 
caufe  ;  that  fuch  verdifts  ihould  not  carry  any  cofls,  but  that  ^"*»  ^^^  ^  "^* 
each  party  (hould  bear  his  own  cofts  in  equity ;  and  that  it  ^th^"^of*f„*'i* 
fhould  be  referred  to  Richard  Hillf  to  afccrtain  the  annual  value  part^  of  Jieae/ew 
upon  the  tithes  of  fuch  parts  of  Heathy  Fields  Harley  Field f  and  FMj  B^^ 
Lay  Fteidy  as  in  the  year  1724  were  uninclofed  ;  that  the  funok  ^^f  »n^  ^^ 
which  the  fame  (hould  be  fet  at,  fliouldbe  thenceforth  paid  an*  unfnctefcVintte 
nually  by  Lotd  Bagot  and  his  fucceflbrs  to  the  vicar  during  hb  in-  yetr  J7a4,  and 
cumbencvy  he  confenting  to  any  application  that  Lord  Bagotj  or  that  the  raid fum 
his  fucceflbrs  might  make  to  parliament  to  perpetuate  the  agree-  *^«*1  b«  ye»^tf 
mcntf  which  was,  by  confent,  ordered  to  be  made  a  rule  of  the  fT^  th*i«>?** 
court. 


Tl\e  caufes  came  on  accordingly  to  be  tried,  tnd  the  jurors  The  jurors  find 
x|i  the  a£lion  brought  by  fyilliam  Blackwell  found,  ^  that,  from  that  4d.  a.year 
•«  the  time  whereof  the  memory  of  n^an  w^  not  t;o  the  contrary^  "*  payaWe  »t 
*«  there  had  been  paid,  and  of  right  had  been  accuftomcd  to  be  ihethhlhiy^and 
«  paid  by  the  occupier  for  the  time  being  of  the  within   men-  agiftment     of 

•  tioAed  farm,  fuch  occupier  being   refident   within  the  faid  Broom  Farm  i 
•*  paHih  to  the  vicar  thereof  for  the  time  being,  in  lieu  of  all 

*  tithes  of  hay  and  agiftment  arifing  on  or  upon  the  lands  com- 

<*.  pofing  the  faid  £irm,  the  yearly  fum  of  fourpence  at  Eafler\  as  .  ,  . 
«<  the  faid  Wiiliam  blackwell  had  in  that -behalf  well  aUedged;"* 
a«d  the  faid  jurors  afTefied  the  damages  of  the  faid  IViliiam 
^la^lnaeUf  by  reafon  of  the  premifes,  befides  his  cofts  and 
charges  to.  one  ihilling,  and  for  thofe  cofts  and  charges  to  fiortj 
^iUings, 


And  ill  the  a£tion  brought  by  Ann  Ward^  they  founds 

•  ■ 

As  TO  THE  FIRST  ISSUE,  "  That  the  fum  of  one  fhiDing  had,  th^  ii.  Upaya. 

^  from  time  whereof  the  memory  of  man  was  not  to  the  con-j  ^    yearly,  at 

^"  trary,  been  due  and  payable  at  Ea^er  yearly  by  the  occupier  fid^^^o^r"- 

/•  **  for  the  time  being  of  the  farm  called  Pro^or^s^  fuch  occupier  t»u  Farm   in 

'    <^  being  refident  within  the  faid  parifh,  to  the  vicar  of  the  faid  lieu  of  tithe  hay 

*^\  parifh  for  the  time  being,  in  lieu  of  the  tithe  of  hay  and  agift-  •"^  agirtnocnt ; 

<'  ment  arifing  from  or  upon  the  lands  compofing  the  faid  farm, 

*    ^  as  the  faid  Ann  had  in  that  behalf  alledged.** 

As  to  THE  sEcoiip  iisuB,  <<  That  the  fum  of  one  fliiUing  that  it.  fod.  is 
«*  apd  tenpence  had,  from  time  whereof  the  memory  of  man  fo  payable   in 
•*  was  not  to  the  contrary,  been  due  and  payable  at  Ea/ier  yearly,  *  j^  ^***  *^ 
•   «  by  the  occupier  for  the  time  being  of  the  farm  called  AlUn'Sf  ^^^\^ 
^  fuch  occupier  being  refident  within  the- faid  parifb,  to  th^ 
«*  vicar  of  the  faid  parifh  fdr  the  time  being,  in  lieu  of  thhe 
t*  hay  and  agiftment  arifing  from  or  upon  the  lands  comp6fing 
V*  the  faid  laft-oremioned'tann,  as  the  hii'AHn  had  in  that  be- 
f  halfalfoalledgdd.''; 

As 
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Ottvtt  As  to  THE  TBi&D  issuB,  «  That  the  fum  of  twopience  kid, 

^mk/^        II  fj^Qfg^  tinac  whereof  the  memory  of  man  is  not  to  the  coo- 

"^  A^^u^L  **  *"ry>  heen  due  and  payable  2t,Eafin^  yearly  by  the  ocai« 

of  tithe  tuy  ukd  ''  being  a  refidenc  within  the  faid  parifliy  to  the  vicar  of  the 
afUlmcnc  of  ^  parllh  for  the  time  being,  in  lieu  of  the  tithe  hay  and  aglft* 
OWumr'iKvws  tc  ment  arifing  from  or  upon  the  lands  compofing  the  fjiid 

•<  laft  mentioned  £sirm)  as  the  faid  jfnn  had  in  that  behalf  dTo 

•«  aUedgcd.** 

that  It.  it  fe  As  to  THB  LAST  mm,  «<  That  the  fum  of  one  (hilling  had, 
ytyable  ia  iku  €i  {rom  time  whereof  the  memory  of  man  was  not  to  the  con* 
^d  "^  ftJllTnt"^  «  trary,  been  due  and  payable  at  Eajler  yearly,  by  the  occn- 
l^JSr'sF^   *'  P^^  ^^^  ^he  time  being  of  the  faid  (arm  called  IFa&n's, 

<^  beins  refident  within  the  faid  parith,  to  the  vicar  of  the  faid 
<<  pari£  for  the  time  being,  in  lieu  of  the  tithes  of  hay  and 
«<  agiftment  ariiine  from  or  upon  the  lands  compofing  the  i^d 
«(  laft*mentioned  nurm,  as  the  faid  Arm  had  in  pleading  alio 
«  alledged.*' 

The  Older  of  The  caufe  came  on  on  the  thirtieth  of  Afiril  1787  to  be 
mj^HidikhMi'  heard  upon  the  postbas  ;  and  upon  hearing  counfel,  &c  the 
*^^2li**'*'^**  order  of  ntfipriui  was  difcharged  ;  and  the  trials  ordered  to  be 
^<^4»J!  ^  *^*^  °P°"  ^^^  ^^"^*  dureacd  by  the  decree  of  the  twcnty-frft 

day  oi  November  17854 

Two  anions  were  accordingly  brought^  one  by  WiUiam  Bkd* 

v/eU  and  the  other  by  jtrtn  Jrard ;  and  on  the  fecond  of  3^ 

1788,  both  the  caufes  (landing  in  the  paper  to  be  tried,  an  oracr 

of  mfifritUf  doted  the  eighth  of  Auguji  1787,  was  made  to  the 

effeft  as  ftated  in  this  decree,  in  punuance  of  which  the  caufes 

Tbtltfon  6iid  eame  on  to  be  tried,  and  the  jurors  in  the  a£Uon  brought  V 

4a.  at  E^fitr  is  William  Blacktuell  found,  «  That,  from  time  whereof  the  me- 

p^yMic  1^  the  M  mory  of  man  is  not  to  the  contrary,  there  had  been  paid,  ao^ 

lefideococ^pier  ^^  of  right  had  been  accuftomed  to  be  paid,  by  the  occupier  for 

In  lieTof'lJe  "  *he  time  being  of  the  farm  in  the  declaration  mentioned,  fudi 

cithe  off  hay  and  <*  occupier  being  re(ident  within  the  above-mentioned  parifli,to 

atiftment.         cc  the  vicar  thereof  for  the  time  being,  in  lieu  of  all  tithes  of 

«  hay  and  agiftment  arifing  on  or  upon  the  lands  compofing  the 
«  laid  fiurm,  the  yearly  fum  of  fourpence  at  Eajler^  as  the  faid 
«  William  BlackwU  in  that  behalf  alledged." 

And  in  the  aAion  brought  by  Ann  Ward^ 

^xA  II.  i«  payt..  As  to  THE  FIRST  ISSUE,  ««  That  the  fum  of  one  ihilliog  Wi 
bic  by  the  rcfi-  .«  from  time  whereof  the  memory  of  man  was  not  to  the  contrarj^ 
dent  eccvpicrof  «  5^^^  ju^  juj  payable  at  Eafter  yearly,  by  the  occupiers  & 
^f^^^sFarm.    ^,  ^^^  ^^^  ^^^^  ^f  ^  £j^,^  ^j^j  ProBof^s^  fuch  occupicT  bcwg 

<(  refident  withm  the  faid  pari(h>  to  the  vicar  of  the  faid  pariih 
M  for  the  time  being,  in  lieu  of  the  tithes  of  hay  and  agiftm^ 
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• 

^<  arifing  from  or  upon  the  lands  componngthe  faid  farm,  as  the       Diivtf 
««  faid  Mn  had  in  that  behalf  allcdged/'  '   I^.d'bTcot. 

As  to  THE  SECOND  issuH,  «•  That  the   lum  of  one  {hilling  thatn.andiorf. 
••  and  tenpence  had>  from  time  whereof  the  memory  of  man  was  *[*  P*/****'  ^^ 
•*  not  to  the  contrary,  been  due  and  payable  at  Eajter  yearly,  cii^\tt  oi  jsitatt 
^  by  the  occupier  for  the  time  being  of  the  farm  called  Aller^s^  Ftm  \ 
**  fuch  occupier  being  refident  within  the  faid  pariih,  to  the 
*'  vicar  of  the  faid  parifh  for  the  time  being,  in  lieu  of  the  tithe 
^  of  hay  and  adftment  arifing  from  or  upon  the  lands  compof- 
^  ing  the  faid  farm,  as  the  faid  Ann  in  that  behalf  alledged.** 

As  to  THE  THIRD  ISSUE,  <*  That  the  fum  tA  twopence  had,  tfaatstUvepar* 
«  from  time  whereof  the  memory  of  man  was  not  to  the  conti^iry,  *****  ^^  ^•.'**I 
•«  been  due  and  payable  at  Eafter  yearly,  by  the  occupier  for  the  c^^^S^  • 
*^  time  being  of  the  farm  called  Goodwin^  fuch  occupier  being 
<<  refident  within  the  faid  parifh,  to  the  vicar  of  the  faid  pariih 
'^  for  the  time  being,  in  lieu  of  the  tithe  of  hay  and  agiftment 
M  arifing  from  or  upon  the  lands  compofing  the  faid  farm,  as 
^  the  faid  Ann  in  that  bthalf  alledgcd.* 

And  as  to  the  tAST  issue,  **  That  the  fum  of  one  fhilling  that  la.hadbeeo 
<«  had,  from  time  whereof  the  memory  of  man  was  not  to  the  ^?^^  ^^  ^^* 
«»  contrary,  been  due  and  payable  at  £a/Ier  yearly,  by  the  oc-  ^iff^kertFa^. 
«  cupier  for  the  time  being,  of  the  farm  called  Walker^s^  in  the 
<*  iaft  count  of  the  faid  declaration  mentioned,  being  refident 
<<  within  the  faid  parifh,  to  the  vicar  of  the  faid  parifh  for  the 
€€  time  being,  in  lieu  of  the  tithe  of  hay  and  agiflment,  arifing 
<<  from  or  upon  the  lands  compofing  the  faid  farm,  as  the  faid 
^  Ann  had  in  that  behalfalledged." 

By  an  order,  dated  the  twenty-fourth  of  November  1787,  re-  The  order  of «//( 
citing  the  faid  order  of  niji  frius^  dated  the  eighth  of  Augujl  1787,  ^^  "^^  ■» 
it  was  ordered  by  confent,  that  the  faid  order  of  nififrius  ihould  ^  ^     ^"** 
be  made  an  order  of  this  court. 

Richard  Hill  and  Samuel  ffyatt  in  the  order  of  ntfiprius  made  The  trbitratort 
their  award,  dated  the  twenty-feventh  day  of  November  1787,  nuUtth^award. 
as  in  this  order  is  fuUv  fet  forth  ;  and  upon  hearing  counfel  for 
all  parties  ;  and  reading  the  decrees,  dated  refpeAively  the 
twenty-firfl  of  November  1 785,  and  the  thirtieth  of  April  1787; 
and  the  order  of  nifiprius^  dated  the  eighth  ofAugufli'jS']  ;  and 
the  two  pojieas  /  the  order,  dated  the  twenty-fourth  of  Novem* 
her  1787  ;  and  the  award  \  it  was  ordered  by  confent,  that  the 
award  be  confirmed  \  that  the  agreement  contained  in  the  order 
of  nifi prius  be  confirmed  ;  and  that  the  feveral  payments  of  one 
fhilling,  one  fhilling  and  tenpence,  twopence,  and  one  fhilling 
and  fourpence,  mentioned  in  the  feveral  iiliies  dlrefled  to  be 
tried  by  the  faid  decrees  of  the  twenty-firft  of  November  1  785, 
and  the  thirtieth  oi  April  1787,  and  the  feveral  payments  and 
iiims  of  money  mentioned  in  the  fchedule  to  the  faid  order  of 
mfipriui^  be  eiUbliflied  and  made  payable  at  Eafier  yearly,  by 

the 
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DtLvif  (he  oCcupiefs,  reHdent  inrithin  the  faid  parifli,  of  the  four  feverflt 
rffmir/?  ancient  farms  called  ProHof'sy  JlUn\  Goodwin's^  and  Walker's, 
AcoT.  ^  >^  ^^^  f^^  iffues  mentioned^  and  of  the  fcvcral  ancient  farms 
KruVrPwifflrv!  '°  *^  ^^^  fchcdulc  mentioned^  and  fet  againft  the  fcvcral  payi 
M^*Sf  Gm/'  ments  or  fums  of  fiioney  therein  mentioned  refpe£Uvely  to  the 
«riif*/,  and  fFsi'  ptaifitiflp  ^.  Ditoes  during  his  incumbency  of  the  vicarage  of 
irr',,  confirmed  AUotlfs  Bfmky  ^OTchXi. 

4I  a  y.«-  di-  TheCourt  further  orderedjthat  the  {urn  of  four  pounds,  being 
fefledio  bcpaW  jjjg  f^^  mentioned  in  the  faid  award  as  the  anhual  value  of  the 
tithe'^of  Hemitj  ^^^^^^  ^^  ^^J  *^^  agiftmcnt  of  fuch  parts  of  Heatley  Fields  Harkj 
Phfif  ifdr/^  fie/df  and  Ltf  Fields  In  the  (aid  order  of  n^  prius  and  in  the 
n4d,  $nA  Uy  (chedule  to  the  faid  award  mentioned,  be,  from  the  faid  eighth 
^^^ }  day  of  Augufl  1 787,  annually  paid  by  the  defendant  Lord  Bagvi 

and  his  heirs  to  the  faid  plaintiff  jf.  Delves  during  his  incum* 

bency  of  the  vicarage  of  Abbofs  Bromley  aforeUid,   and  be 

accepted  by  the  faid  plaintiff  in  lieu  and  fatisfa6lion  or  the  tithes 

and  S4I.  for  fix  of  hay  and  agiftmcnt  of  all  fuch  lands  \  and  that  the  fum  of 

ycarb  arrears,      twenty- four  pounds,  being  the  amount  of  fuch  annual  value 

for  fix  years  previous  to  the  faid  eighth  day  of  Augujl  i787>  be 
paid  to  the  plaintiff  by  the  faid  defendant,  in  lieu  and  fatif- 
fadlion  of  all  fuch  tithes  prior  to  the  faid  eighth  day  of  Augufi 

1787- 

The  matters  in  The  Court  further  ordered,  that  all  and  fingater  other  the 
the  agreement  matters  and  things  contained  in  the  faid  agreement  and  award 
and  the  award  to  fljould  bc  obfcrvcd  and  performed  by  all  the  parties  thereto. 

be  hercaficrob-  ^  *  ^ 

ferved. 

Mich.  Tittf,  TrENCHARD   agavifi  HlYDON. 

Dorfetjbire,  fjth  December  1 785. 

The  curate  of  ^TPHE  plaintiff  Trenchard^  as  impropriator  of  Charminjler^  in 
the  perpetual  ^  the  county  of  Dorfety  claimed  all  tithes,  both  great  and  fmall, 
curacy  of  tlid  ekcept  fuch  as  were  due  to  the  plaintiff  Templeman^  as  curate  of 
"J^'^t..^"^^/*  the  pariQi. 

of      Cbartmn/ttr  ^ 

n'^f%r"'^' "*  '^^^  defendant  faid,  that  the  parifli  of  Charmin/Ier,  and  ihc 
titkd  w  aol**a-  3i^Jo''^'ng  parifli  oi  St  ration ,  were  peculiars  within  the  deanery  of 
year  from  the  Sarum  ;  that  each  of  the  faid  parifhes  had  a  parochial  churcli; 
impropriator  ;  that  duty  was  performed  in  euch  every  Sunday  ;  that  the  tithes  of 
toa  WMfof4d.  corn,  grain,  hay,  wool,  and  lambs,  arifing  in  the  faid  parlihes 
lieTonhTtithes  ^^^^  impropriated ;  that  the  churches  were  united,  and  in  the  gift 
of  milk  and  or  donation  of  the  impropriator  \  that  a  fpiritual  incumbent  or 
calves ;  and  to  perpetual  curate  had  immemorially  been  appointed  by  the  impro- 
all  other  fmail  priator  ;  that  the  faid  curate  was  entitled  to  a  penfion  of  twenty 
lithM,  **J*P'o*  pounds  a -year  from  the  impropriator  over  and  befide  the  modus 
in  kind.         '  aftcr^mentioncd  ;  the  agiftmcnt  tithe  for  feeding  of  unprofitable 

cattle  not  yielding  tithe  of  wool  or  lamb  ;  and  to  the  tithes  of  clo- 
ver^ grafs  feeds,  orchards,  gardens,  fows,  geefe,  ducks,  hens,  bees, 
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tnd  other  fniall  tithes  arifing  ia  the  farid  united  parifhe^  (except 
irool  and  lambs) ;  and,  admitting  that  he  was  indebted  to  the 
curate  twelve  (hillings  and  fixpence  for  the  tithes  of  garden  fluff, 
lie  fet  up  a  modus  of  feurpence  a  milch  cow  in  lieu  of  the  tithes  of 
milk  smd  calves  of  every  luch  cow  in  Charminfier  and  Stratton. 

An  ifltie  was  dircfted  to  try,  *<  Wlicthcr,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  hath  been 
paid  and  payable  to,  and  accepted  aod  talcen  hj^  the  curate  or 
incumbent  of  the  pari{h  of  Charmlnfier^  in  the  county  of 
Dorfet^  for  every  milch  cow  kept  and  depaftured  in  the  faid 
psuriiht  Che  yearly  fum  of  fourpence,  in  lieu  of  the  tithes  of 
•*  milk  and  calves  of  every  fuch  cow.'* 

The  jury  found  a  verdiA  in  favour  of  the  moduf. 

The  Court,  on  the  fixtecnth  of  November  1 786,  ordered  the 
defendant  to  pay  the  twelve  {hillings  and  fixpence  admitted  by  him 
to  be  due  for  the  tithes  of  garden  ftuffwith  cods  ;  and  the  bill 
to  be  difmifled  as  to  the  tithes  of  milk  and  calves,  with  coils 
both  at  law  and  in  equity. 
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Watkiks  againfi  Baxter. 

Hamfjhlre^  1 9/A  December  1 7  85. 


MtCH.    TtKMf 

s6.  Gso.  3, 


THE  vicar  of  O^bam^    in  the  county  of  Hants^  cldmed  The   vidir    of 
all  tbe  fmali  tithes  arifing  throughout  the  parifh,  particularly 
the  tithes  of  turnip  feeds,  clover  feeds,  and  grafs  feeds. 


The  defendant  Surges  and  others  faid^  that  the  tithes  of  turnip 
feed,  clover  feed,  and  grafs  feed,  had  conftantly  and  invariably, 
until  the  prefent  claim,  been  deemed  and  confidered  within  the 
faid  parifh  as  great  tithes,  or  belonging  to  the  re£lor  or  his  leilee, 
and  not  as  fmall  or  vicarial  tithes ;  and  that  the  fame  had  been 
rjcndered  to  and  received  by  fuch  rcAor  or  his  leffee  as  great 
tithes. 

The  defendant  William  Talbot ,  clerk,  admitted,  that  the  reftory 
of  OJibam  was  an  appropriation  to  the  chancellor  of  Sarum  \ 
that  the  chancellor  for  the  time  being  was,  by  virtue  of  fome 
ancient  appropriation,  entitled  to  the  great  tithes  yearly  arifing 
therein  5  that  the  defendant  Mary  Baxter  was  entitled  to  the  faid 
feftory  or  parfonage,and  the  great  tithes  arifing  therein,  excepting 
in  the  chapelries  of  Rothernvtchy  Wejlon^  Patrick ^  and  £^,  under 
a  leafe  from  the  chancellor  of  Sarum  to  John  Waits  for  three 
lives  I  that  he,  the  defendant,  before  1782,  was  chancellor  of 
the  faid  cathedral  ;  and  that  M.  Baxter's  hufband  had  agreed 
for  the  renewal  of  the  faid  leafe,  which  was  granted  to  him  and 
bis  truftees  in  May  178a  \  that  the  vicar  was  entitled  to  fmall 
tithes  within  the  laid  pari(h  and  townfiiip,  but  not  to  the  tithes 
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of  turnip  feeds,  clover,  or  grafs  feeds,  arifing  thereto^  for 
that  the  tithes  of  fuch  feeds  had  inyariably, until  the  prefent  claimf 
been  deemed  and  coniid^red  as  great  and  regional  tithes, 
or  as  belonging  to  the  appropriate  reAory*  and  the  re^r  thereof 
or  his  lefiees,  and  not  as  fmall  and  vicarial  tithes,  and 
had  been  conftantly  and  invariably  rendered  to  and  received 
by  the  faid  reftor,  or  his  lefTees,  as  great  tithes  :  and  he  infifted, 
that  by  virtue  of  fuch  ufagc  and  cudom  the  fame  were  due,  and 
ought  to  be  rendered  and  paid  to  the  reftor  for  the  time  being, 
of  his  lefl^e,  or  to  the  perfons  claiming  under  him. 

« 

The  defendant  ^,  Bennett  faid,  that  he  claimed,  with  his  wife, 
under  the  faid  leafe,  to  be  entitled  to  all  the  tithes  yearly  arifing' 
within  the  faid  parifh,  except  as  aforefaid  ;  and  that  the  tithes  of 
the  faid  feeds  had  invariably  been  deemed,  in  the  faidpariQi,^Ai/ 
tithe/f  and  not/mail  tithes^  and  had  been  conftantly  paid  to  the 
re£lor  or  his  leiTee  ;  and  he  infift^d^  that  by  virtue  of  fuch  con- 
ftant  ufage  and  cudom  the  faid  tithes  were  due,and  of  right  ought 
to  be  rendered  and  paid  to  the  redlor  or  his  leftecs. 

The  defendants  Rujb  and  Bird  put.  in  the  ufual  anfwer,  as 
tfuftetts  and  executors  ;  and  the  defendant  Bird  faid,  he  had 
found  among  the  papers  of  John  Rogers^  the  former  leflee,  to 
whom  he  was  an  executor,  a  receipt  in  the  following  words,  viz, 
•*  iV^wmi^r  the  fourth  1780,  Received  of  Mr,  Rogers  the  (nm 
**  of  two  hundred  pounds  for  a  year's  rent  for  the  fmall  tithes  of 
-*<  the  parifh  of  Odiiam,  due  to  me  at  Michaelmas  Day  laft^  Geo. 
"  Watkins  ;"  that  in  June  1782,  the  plaimiffdelivered  to  him 
a  notice  in  the  following  words,  v/z.  <<  I  demand  of  you  all  fuch 
funis  of  money  as  Mr.  John  Rogers^  late  of  Holt^  in  the  county 
of  Southampton^  yeoman,  deceaied,  received  in  his  life-time, 
for  the  tithes  of  all  grafs  feeds  within  the  parifh  of  Odibam^ 
in  the  county  of  Southampton^  fince  the  thirtieth  day  of  Maj 
1773  ;  and  I  alfo  demand  of  you  all  fuch  {urns  of  money  as 
you,  or  either  of  you^  have  received  for  the  tithes  of  all  grafs 
<'  feeds  within  the  faid  parifh  of  Odiham  (ince  the  deceafe  of  the 
«  fz'id  John  Rogers fZS  executors  of  the  lad  will  and  teflamentof 
•«  John  Rogers  \  dated  this  tenth  day  of  June  .1782,  George 
«  Watkins,  of  Odiham-^To  the  Reverend  Mr.  Monte  Ru/h  2nd 
*<  Mr.  John  Bird/'  that  the  faid  RogerSyZS  IcfTecof  the  plaintifii 
was  entitled  to  all  fmall  tithes  arifmg  in  the  faid  parifh  from  the 
time  the  plaintiff  became  vicar  until  his  death,  but  not  to  the 
tithes  of  the  aforefaid  feeds. 

The  plaintiflF  replied  ;  the  defendants  rejoined  ;  and  witncfles 
were  examined  on  both  (ides  ;  and  upon  hearing  counfel  for  all 
parties ;  and  oh  reading  the  feveral  receipts  for  the  tithes  in 
queltion,  and  the  proofs  in  the  caufc  i 

The  CotTRT'ordered  the  plaintiff's  right  to  the  tithes  of  turnip 
feeds,  grafs  feeds,  and  clover  feeds,  in  the  faid  parilh  of  Odiham^ 

to 
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fo  be  efbbliflicd  5  and  the  deputy  remembrancer  to  take  an      ^^"j^ 
acccmnt  of  what  was  due  to  him  from  the  fevo*al  defendants  for       Bak'tsk. 
iuch  tithes  for  fm  years  next  before  the  filing  of  the  bill|  but 
without  coils  on  either  iide. 

ScTNNSR,   Chief  Baron* 

EtrEi  Baros. 

HoTHAM,  Baron. 


' 


HiLAiiTTiaM 
26.  Gso.  3« 


TfioMpsoK  againj  Emmott. 

Torybire^  \Ji  March  1786. 

^HEplamtiflF,  who  had  from  the  year  177^  to  Juw  178a  "j^^.  ^^^  ^ 
*-  been  lawful  reftor  of  Addinghanif  in. the  county  of  Tork^  r^^'^ittnl 
claimed  the  tithes  of  hay,  corn,  grain,  potatoes,  turnips,  cloYcr,  tiUtd    to    the 
agiftment  of  barren  and  unprofitable  cattle,  and  all  other  tithesj  tithes  of  (7«r«. 
both  great  and  fmall,  arifing  therein,  in  kind  ;  and  ftated,  ^^fi  ^«'^»  ®^ 
that,  by  an  inftrument  which^thc  defendants  had  in  their  cuftody,  ^^^^•^'J'^'^^l 
made  about  the  time  of  Jatnes  the  Fir/tf  it  appeared,  that  the  j^^  jn  ^a," 
pretended  modu/es^  on  the  ground  of  v^hich  they  had  refufed  to 
pay  their  tithe  in  kind,  were  not  prefcriptive  modufes^  but  of 
modem    date,   and    payable   under  fome  modem  agreement  . 
between  them  or  theif  anceftors  and  (bme  of  the  plaintifiTs  pre- 
deceflbrs. 

The  defendant  Emmott  admitted,  that  (he  occupied  Gate  Croft 
Parm^  io  that  part  of  the  pariih  called  Moor  Side^  and  certain 
other  clofes  known  by  the  name  of  the  Paddocks^  the  Leys^  isfc,  ; 
and  faid,  that  the  fame  were  formerly  held  as  one  farm,  and  that 
one  ihilling  and  fourpence  had  been,  before  and  until  the  divifion 
of  the  faid  ancient  farm,  immemorially  paid  at  Mkhaelmas 
by  the  owners  or  occupiers  thereof,  and  fince  the  divifion 
by  the  owners  or  occupiers  of  the"  fevcral  parts  thereof^ 
or  fome  of  them,  to  the  reiEtor  of  Addingham^  in  lieu  of  all  tithes, 
both  great  and  fmall,  yearly  arifing  thereon,  except  the  tithes  of 
calves,  wool,  and  lambs,  which  ihe  admitted  had  been  ufually 
taken  by  the  reAor  in  kind  ;  and  fhe  pleaded  the  fame  in  bar  to 
the  account  and  difcovery  fought  by  the  bill. 

The  defendant  &mth  faid^  that  the  advowfon  of  the  rectory 
belonged  to  the  lord  of  the  manor  of  Addingham^  as  appendant 
thereto  ;  that  the  manor  of  Addingham  had,  for  fome  time  paftf 
belonged  to  perfons  who  were  quakers  ;  that  it  then  belonged 
to  him  ;  that  he  was  of  the  lame  religion  ;  that  an  unfair 
advantage  had  been  taken  thereof  j  and  in  confequence  of  fuch 
unfair  advantage,  the  plaintiff*  ofiiciated  as  rcAor  there  by  ufur- 
pation,  and  not  of  right.  He  admitted,  that  he  occupied,  as 
owner,  certain  doles  of  land,  called  Cattle  Gangs^  otherwife  Capple  ^ 
GangSf  i^c.  fituated  in  the  Low  Grounds  s  and  infided,  that  a 
modiis  of  one  ihilling  and  fourpence,  at  Michaelmas^  was  payable 
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lieu  of  the  tithe  of  tbe  grafs  thereof,  trbedior  mad^ 
into  hay  or  eaten  with  the  mouths  of  barren  and  Oftpro^ 
fitable  cattle* 

The  defendant  Cockjbidtt  faid,  that  he  occtipied  the  lands  in  his 
anfwer  mentioned  \  and  fpoke  as  to  a  moJus  being  payable  for 
the  ground  called  Thackwood. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides ;  and  upon  hearing  counfel  \  and 
reading  the  evidence  \ 

The  Court  ordered  a  trial  at  law  upon  the  following  iflues, 

viz. 

First,  *'  Whether  a  certain  tnodus  or  yearly  payment  of  oat 
*f  (hilling  and  fourpence,  from  time  whereof  the  memory  of 
**  man  is  not  to  the  contrary,  before  and  until  the  faid  divifion 
*<  of  a  certain  cftate  called  GaU  Xlrofi  Farm^  ikuate  in  the  psnifli 
*<  of  Addingham^  in  the  county  of  Tork^  hath  been  paid  or 
<*  payable,  at  Micboilmas  in  each  and  eyery  year,  or  (o  foon  after 
<<  as  demanded,  by  the  owners  and  occupiers  of  fuch  aacieot 
<^  farm  or  eftate,  and  ever  fince  the  faid  diviiion  thereof,  hath 
^<  been  fo  paid  by  the  owners  or  occupiers  of  the  feveral  parts 
*<  thereof,  or  fome  of  them,  to  there£lortof  the  reAory  of  the 
**  faid  pariih  of  Addingham  for  the  time  being,  or  to  then:  tithe 
**  gatherers,  farmers,  or  agents,  for  atid  in  lieu  and  full  fatif- 
^  tfiAion  of  all  tithes,  both  great  and  fmall,  arifing,  coming, 
<'  Renewing,  growing,  and  increafiiig,  in  and  upon  the  faid 
^'  farm,  lands,  or  grounds  (except  the  tithes  of  calf^  wool,  and 
*«  lamb.)** 

'  SfcoNDLT,  <<  Whether,  frOm  time  whereof  the  memory  of 
<<  man  is  not  to  the  contrary^  a  certain  modus  or  yearly  payment 
<«  or  one  IhiUlng  and  fourpctice  hath  at  Michaehmu  iti  each 
^<  year,  or  fo  foon  after  as  demanded,  been  paid  or  payable  by 
*^  the  owners  or  occupiers  of  an  ancient  farm  or  eftatet  com* 
<^  prebending,  amongft  other  premifes,  certain  clofes  called 
<^  Be€chcrofi  and  Riddings^  iituate  within  the  (aid  pariih  <^ 
*<  Addingham^  to  the  rettort  of  the  faid  rectory  for  the  time ' 
"  being,  their  tithe-gatherer,  farmer,  or  agent  refpcftivcly  for 
*^  and  in  lieu  and  full  fatisfaftion  of  the  tithe  of  grai^  yearly 
^  arifing,  growing,  or  renewing,  in,  upon,  or  from  the 
**  faid  ancient  farm  of  eflate,  whether  cut  and  made  into 
<<  hay,  or  eaten  by  the  mouths  of  barren  and  unprofitable 
•«  cattle/* 

The  defendants  Emmott  and  Smith  to  be  plaintiffs  at  law  \  the 
ijTues  to  be  tried  by  a  fpecial  jury  j  and  the  judge  to  indorfe  on 
the  po/iea  any  fpecial  matter  ; 

Thb 
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THB'CoaRT  further  ordered  the  bill  to  be  difmi^ed  as  to  the     TMnvtoM 
tithe  of  corn  againft  all  the  defendants  with  cofts.  Smith  under*      ^  ^^'^ 
taking  to  pay  the  amount  of  his  tithe  corn  in  cafe  anything  Ihall 
appear  due  to  the  fdaintiff  for  the  fame. 

The  Court  further  ordered  the  deputy  remembrancer  to 
take  an  account  of  all  other  titheable  matters  demanded  by  the 
bill  with  coils. 

The  parties  compromifed  the  matter  as  to  the  modufes. 

» 

Blackford  againft  The  Guardians  of  the  Poor  EAiTt«TE*M 

OF  THE  Isle  of  Wight,  »6.  cto.  3. 

Hftm^re^  4/A  May  I78(J, 

'T^HE  bill  ftated,  that  the  plaintiff  was,  by  virtue  of  the  laft  Tfee  owner  of 
'■'  will  and  teftamentof  J.  Blackford,  dcceafed,  fcift?d  of  and  the  tithet  of  the 
entitled  to  the  tithes  of  com,  grain,  wool,  and  lambs,  yearly  ^^^^  fjjl 
arifing  in  the  parifh  of  Cari/brookef  In  the  IJIe  of  Wigbtf  except  jp  ^'  mgU^ 
the  tidies  of  com,  grain,  wool,  and  lambs,  arifing  in  a  place  i*  entitled  to  the 
called  &ata  Crtfs^  in  Cart/broohey  and  in  a  place  called  Longht^oit  ^"^  ©^  »*»« 
Fteliy  containing  eighteen  acres  ;  that  there  was  within  the  faid  J^^Jj^'  ^'^^  ^ 
pariOi  a  large  traA  of  wafte  land,  called  the  Forcft  of  ParUmrft^  P*ri^r/iar^, 
or  Carifhrookf^tht  foil  whereof  formerly  belonged  to  fubje£U,but  which  wm 
then  to  thecrowEl ;  but  that  divers  freeholders  and  other  owners  g«w«d  ^y  ft»- 
of  land  in  the  ifland,and  particularW  in  Cars/krooif, h^id  rights  of  «»«; J'-^^-  J- 

1  jim/^Jj  rvrii  to  the  guvdiaot 

common  thereon .;  and  that  the  faid  tract  of  land  never  was  ^f  the  poor  of 

really  afirefi ;  that  by  an  aA  of  parliament  pa0ed  in  the  eleventh  Cgr^r^kt* 

year  of  George  the  Thirds  in  titled,  <«  An  AA  for  eftablifliing  a 

'^  Uoufe  or  Houfes  of  Jnduftry  for  the  Poor/'  eighty  acres  of 

land,  parcel  of  the  faid  foreft,  were  granted  to  the  guardians 

thereof ;  that  they  inclofed  and  improved  the  fame  as  pafture^ 

meadow,  or  tillage  bod,  &c«  ;  that  they  had  corn  and  grain 

growing  thereon,  particularly  in  the  year  1782;  that  the  plaintiff 

was  entitled  to  the  tithes  thereof  \  but  being  unwilling  to  injure 

the  inftitution,  had  forborne  to  claim  the  fame  during  the  £rft 

feven  years  after  the  firft  cultivation,  although  the  fame  were 

not  barren  nor  within  the  proteAion  of  the  ftatute  of  Ediwrd 

the  Sixth  \  that  he  had  offered  to  accept  a  fmall  fatlsfa£tion  for 

fuch  tithes,  meaning  only  to  aflert  his  right  thereto  ;   but  that 

they  had  refuied  to  pay  any  things  on  pretence  that  the  faid 

ei^ty  acres  were  not  wilhio  the  parifli. 

The  defendants  admitted,  that  there  was  in  the  Ifte  ^  WigH 
the  faid  traA  of  land  called  Parhhurft  Forefl  \  and  infilled, 
that  it  was  an  indent  foreiV ;  and  that  the  laid  eighty  s^es  fo 
granted  to  them  were  not  in  the  faid  partfh. 

The  attorney  general  faid,.  that  he  wai  H  ftranj^er  %o  tjbie 
flatten  and  things  in  the  biili  &c. 
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The  plaintiflT replied ;  the  defendants  rejoined ;  snd  witnefles 
were  examined  on  both  fides ;  and  upon  hearing  counfel,  and 
reading  the  proofs,  an  ifiue  was  direded  to  try,  ^  Whether  the 
^  eighty  acres  of  land,  in  the  pleadings  of  this  caufe  mentioned, 
IiLBoy  Wight.  «c  qx  any  part  thereof,  were  in  the  parifh  of  Can/bnoktr 

The  ifliie  was  tried  ;  and  the  jury  found,  that  the  eighty  acres 
of  land  are  in  the  parifh  of  Carj/brooif. 

The  Court,  on  the  twenty-third  of  November  1786,  ordered 
the  deputy  to  take  an  account  of  the  tithes  of  corn  and  grain  de- 
manded by  the  bill. 


Saitss  Txim 
s6.  Gia  }• 


The  prebendjfy 
of  S«Mth  SearUt 
in  NMmgboM' 
fAre^  ia  entitled 
fo  the  tithet  of 
com  and  luy  a- 
f)&x\%  on  the 
lands  catted  /£« 
Mwtrt  and  iht 
HUlst  in  the 
Sownfliips  of 
Bejiborpt  and 
'South  Searlif  in 
kind  i-^feJ  fv. 
If  there  are  not 
ccnain  m$Jujes 
in  lifo  of  foall 
tithes. 


HuTTON  again/i  Hanson. 

NoUingham/bire^  ^tb  May  1786. 

npHE  bill  ftated,  that  by  a  certain  indenture  of  foor  parts,  dated 
-■"  the  twcnty-fixth  of  jlpril  1777,  made  between  the  plaintifis 
G.  Edmonds^  Richard  Eafton^  clerk,  Richard  Hutton,  and  Edward 
Ward^  the  faid  Richard  Eajion  demifed,  for  himfelf'  and  his 
fucceflbrs,  prebendaries  of  the  prebend  of  imth  Searle^  (bunded 
in  the  cathedral  church  of  the  Biejfed  Virgin  Mary  of  Lincoln^  to 
the  faid  Richard  Huttofij  his  heirs,  &c.  all  the  prebend  of  Swih 
Searle^  with  all  the  hoofes,  tithes,  oblations,  and  profits  whatfo* 
ever  to  the  faid  prebend  belonging  (the  advowfonand  the  gift  of 
the  vicarage  of  South  Sear/c  excepted)^  to  hold  to  him,  his  beirs, 
&c.  as  therein  mentioned  ;  that  Richard  Hutton  granted  a  moiety 
thereof  to  the  plaintifis  G.  Edmonds^  as  fully  fet  forth  in  the  faid 
bill ;  that  by  virtue  thereof,  the  plaintiffs  were  entitled  to  the  tithes, 
of  corn,  hay,  and  other  titheablc  matters,  in  the  faid  prcbeod, 
except  the  tithes  of  wool,  Iambs,  and  pigs,  and  fome  other  fmall 
tithes,  and  alfo  one  moiety  of  a  moiety  of  the  tithes  of  hay,  or 
the  fortieth  cock,  in  the  townfliip  of  Spaidforth,  in  the  faid  pari{h, 
due  to  the  vicar  by  endowment,  &c.  the  faid  plaintiffs  being 
entitled  to  the  other  moiety  of  fuch  moiety,  or  one  other  fortieth 
cock  of  fuch  hay,  as  lefiees,  the  other  moiety  belonging  to  the 
prebend  of  South  Clifton ;  that  the  defendants  Hanfon  and  Cbeekkj 
occupied  farms  in  the  faid  prebend,  particularly  within  die 
town(hips  of  Befthorpe  and  South  Searie  \  that  they  had,  from  dine 
to  time,  paid  certain  fums  of  money  by  way  of  compofition  for 
the  faid  tithes  until  the  twenty^fifth  of  March  1782  ;  that  the 
plaintilfs  had  given  them  proper  notice  that  they  would  take 
their  tithes' in  kind  from  that  ti^ne  ;  and  that  they  were  therefofiC 
entitled  to  tithes  in  kind  of  corn,  hay,  and  other  tithes, 
as  lefiees  aforcfaid,  for  all  lands  occupied  by  the  defendants 
in  the  faid  year,  except  of  fuch  lands  as  they  held  in  Beflhorft 
Meadow.  They  then  enumerated  thefeveral  fpecies  of  titbeabic 
mauersi  particularly  wheats  rye,  barley,  oatS|  peafci  beans,  hxj% 
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clover,  and  turnips,  which  the  defendants  had  had  in^he  year 
1782  ;  and  charged,  that  the  vicar  of  South Searie  vr^s  endowed 
only  with  the  tithes  of  lambs,  wool,  pigs,  other  petty  tithes,  and 
with  the  fortieth  cock  of  hay  in  Spaldforth  \  that  he  had  no  right 
to  any  tithes  within  the  parifli  ;  but  that  they,  as  leflecs,  were 
entitled  to  all  tithes  therein,  except  asaforefaid.  The  bill  further 
charged,  that  the  pretended  payments  of  eightpence  an  acre  and 
fourpcnce  an  acre  to  the  vicar,  and  one  fhilling  and  fevenpence 
halfpenny,  and  one  fhilling  and  fixpence  an  acre  to  the  leflces  of 
the  prebend,  were  not  modufis,  but  compofttions  only, 

•  The  defendants  Hanfin  and  CheekUy  admitted  the  conveyances 
as  ftated  in  the  bill ;  and  faid,  that  in  the  parifh  there  were  the 
two  townfliips  of  Befthorpe  and  South  Searle  ;  that  there  were 
pertain  lands  called  tht  Msors^  lying  partly  in  each  townOiip ;  that 
the  lands  called  the  Hills  laid  wholly  in  the  townfhip  of 
Bejihorpe  \  t]\2X,  ^TXt  oi  Befthorpe  Meadows  laid  within  both  of 
the  faid  townfliips  ;  and  they  ftated  and  infifted  on  the  feveral 
snodufes  mentioned  in  the  bill,as  payable  to  the  vicar  and  prebend, 
for  every  acre  of  lan4  held,  in  lieu  of  the  tithes  thereof,  and 
particularly  that  a  modus  of  five  /hillings  and  eightpence 
for  the  tithes  of  Befthorpe  Meadows  had  been  immemorially  paid 
as  ftated  in  the  anfwer.  The  defendants  further  iniifted, 
that  the  greater  part  of  the  Glebe  Lands ^  being  one  hundred  and 
forty  acres,  belonging  to  the  faid  prebendary  or  his  leflee» 
Iiad  been  allotted  and  given  to  the  prebend,  in  confequence  of 
fome  ancient  agreement  with  the  land  owners  of  the  parifli,  as  a 
part  compenfat ion  for  his  tithes  ;  that  fuch  lands,  together  with 
the  rmdufes^  were  a  full  equivalent  for  the  prebendary  tithes  of 
ihe  parifli,  if  fet  out  in  kind. 

The  defendant  Orme  faid,  that  he  had,  for  twelve  years  pal}:, 
tieen  vicar  of  South  Searle  \  that  the  plamtififs  were  the  ieilees  of 
the  prebend  *,  but  he  denied  that  they  were  entitled  to  the  tithes 
of  corn,hay,  or  any  other  titheable  mattq-s  in  the  prebend,  except 
th|e  tithes  of  wool,  lambs,  pigs,  other  fmall  tithes  due  to  the  vicar^ 
and  the  moiety  of  the  tithes  of  hay  in  the  townfliip  of 
Spaldforth.  He  faid,  that  there  was  in  the  regiftry  of 
the  cuftomary  court  of  Tori  an  ordination  or  endowment  of 
the  vicarage  of  South  Searle^  or  a  regifter  thereof,  as  fet  forth 
in  his  anfwer,  and  dated  at  Cawed^  the  thirtieth  o(  Jpril  i^iS  ; 
and  that,  by  the  faid  endowment,  he  was  well  entitled  to  the 
fmall  tithes  therein  4efcribed;  and  all  other  fmall  tithes 
in  any  manner  belonging  to  the  prebendal  church  and  chapels ; 
to  a  moiety  of  the  tithe  of  hay  which  belonged  to  the  faid 
prebend  in  Spaldforth  ;  and  to  all  tithes,  both  great  and  fmall,  of 
all  and  every  the  curtilages  in  the  parifli  of  Searle,  in  fuch  manner 
as  in  the  faid  endowment  was  mentioned  ;  and  he  fet  forth  9 
terrier,  intitled,  «  A  Terrier  of  Girtoti  and  Spal/ortb^  belonging  tQ 
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Blackpok*        The  plaintiff  replied ;  the  defendants  rejoined;  andwitneflcs 

TsB^OvAi.    ^^^  examined  on  both  fides;  and  upon  .hearing,  connfel,  and 

PIAN9  OF  THK  reading  the  proofs,  an  ifiue  was  directed  to  try,  ^  Whether  the 

PooK  OP  TRB    ^  eighty  acres  of  land,  in  the  pleadings  of  this  caufe  mentioned, 

IitaoF Wight.  «c  or  any  part  thereof,  were  in  the  pariflx  of  Can/bnoker 

The  iflue  was  tried  ;  and  the  jury  found,  that  the  eighty  acres 
of  land  are  m  the  parifh  of  Carj/brooke. 

The  Court,  on  the  twenty-third  of  November  1786,  ordered 
the  deputy  to  take  an  account  of  the  tithes  of  corn  and  grain  de- 
manded by  the  bill. 

*iro.IV."  HoTTON  againJI  Hanson. 

Nottingham/birey  ^tb  May  1786. 

oTsJSa^S^  npHE  bill  ftated,  that  by  a  certain  indcnturt!  of  four  parts,  dated 
in   N^ttmJ^l  '^^  twenty- fixth  ofjfprU  1777,  made  between  the  plaintifis 

^>o  11  entitled  G,  Edmonds ^  Richard  Eqfton^  clcrk^  Ricbard  Hutton^  and  Edward 
to  the  tithes  of  Wardf  the  faid  Richard  Eajion  demifcd,  for  himfclf"  and  his 
com  ana  bay  a.  fucccffors,  prebendaries  of  the  prebend  of  South  Searh^  founded 
lindf  <Xl  *t  '^^  *^  cathedral  church  of  the  Bieffed  Virgin  Mary  of  Linadn,  to 
Mcor$  and  the  the  faid  Richard  Hutton^  his  heirs,  &c.  all  the  prebend  of  South 
ffUfst  in  the  Scarle^  with  all  the  hoafes,  tithes,  oblations,  and  profits  whatfo* 
J^"*'P»  ^^  ever  to  the  faid  prebend  belonging  (the  advowfon  and  the  gift  of 
^Mtb^larit^^in  t^c  vicarage  of  South  Scar/e  excepted)^  to  hold  to  him,  his  heirs, 
kind  i-^fi/^.  &€•  as  therein  mentioned  ;  that  Richard  Hutton  granted  a  moiety 
If  there  are  not  thereof  to  the  plaintiff  G.  Edmonds,  as  fully  fet  forth  in  the  faid 
taT"  "til  ^^^  *  ^^^^  ^^  '*^^"^  thereof,  the  plaintiffs  were  entitled  to  the  tithes, 
tUhci!'  ^  ^"'^  ®^  corn,  hay,  and  other  titheablc  matters,  in  the  faid  prebend, 

except  the  tithes  of  wool,  lambs,  and  pigs,  and  fome  other  fmall 
tithes,  and  alfo  one  moiety  of  a  moiety  of  the  tithes  of  hay,  or 
the  fortieth  cock»  in  the  townfliip  of  SpaUfortb,  in  the  faid  parifii, 
due  to  the  vicar  by  endowment,  &c«  the  faid  plaintiffs  being 
entitled  to  the  other  moiety  of  fuch  moiety,  or  oneother  fortieth 
cock  of  fuch  hay,  as  leffees,  the  other  moiety  belonging  to  the 
prebend  of  South  Clifton ;  that  the  defendants  Hanfin  and  Cheekkj 
occupied  farms  in  the  faid  prebend,  particularly  within  the 
town(hips  of  Befthorpe  and  South  Searlt  \  that  they  had,  from  time 
to  time,  paid  certain  fums  of  money  by  way  of  compofition  for 
the  faid  tithes  until  the  twenty<£fth  oi  March  1782  ;  that  the 
plaintiffs  bad  given  them  proper  notice  that  they  would  take 
their  tithes  in  kind  from  that  ti^ne ;  and  that  they  were  therefivc 
entitled  to  tithes  in  kind  of  corn,  hay,  and  other  tithes, 
as  leffees  aforcfaid,  for  all  lands  occupied  by  the  defendants 
in  the  faid  year,  except  of  fuch  lands  as  they  held  in  Befihorpt 
Meadow.  They  then  enumerated  thefeveral  fpecies  of  titbeable 
mauers,  particularly  wheat,  rye,  barley,  oats,  peafci  beans^  hay^ 

clover, 
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clover,  and  turnips,  v^hich  the  defendants  had  had  in  the  year 
1782  ;  and  charged,  that  the  vicar  of  Sotah  Searle  vitls  endowed 
only  with  the  tithes  of  lambs,  wool,  pigs,  other  petty  tithes,  and 
with  the  fortieth  cock  of  hay  in  Spaldforth ;  that  he  had  no  right 
to  any  tithes  within  the  parifti  ;  but  that  they,  as  leflecs,  were 
entitled  to  all  tithes  therein,  except  as  aforefaid.  The  bill  further 
charged,  that  the  pretended  payments  of  eightpence  an  acre  and 
fourpcnce  an  acre  to  the  vicar,  and  one  (hilling  and  fevenpencc 
halfpenny,  and  one  (hilling  and  fixpence  an  acre  to  the  leilces  of 
the  prebend,  were  not  modufes,  but  compofttions  only. 

•  The  defendanlB  Hanfon  and  CheekUy  admitted  the  conveyances 
as  ftated  in  the  bill  \  and  faid,  that  in  the  pari(h  there  were  the 
two  townfliips  of  Bejllxfrpe  and  South  SearU  ;  that  there  were 
pertain  lands  called  the  Aioors^  lying  partly  in  each  town(hip ;  that 
the  lands  called  the  Hills  laid  wholly  in  the  townfhip  of 
Bejihorpe ;  that  part  of  Bejihorpe  Meadows  laid  within  both  of 
the  faid  town(hips  ;  and  they  ftated  and  in(ifted  on  the  feveral 
modufes  mentioned  in  the  bill,«s  payable  to  the  vicar  and  prebend, 
for  every  acre  of  land  held,  in  lieu  of  the  tithes  thereof,  and 
particularly  that  a  modus  of  five  (hillings  and  eightpence 
for  the  tithes  of  Bejihorpe  Meadows  had  been  immemorially  paid 
as  ftated  in  the  anfwer.  The  defendants  further  inlifted, 
that  the  greater  part  oithe  Glebe  Lands ^  being  one  hundred  and 
forty  acres,  belonging  to  the  faid  prebendary  or  his  leflee, 
had  been  allotted  and  given  to  the  prebend,  in  confequence  of 
fome  ancient  agreement  with  the  land  owners  of  the  parifh,  as  a 
part  compenfation  for  his  tithes  ;  that  fuch  lands,  together  with 
the  modufes^  were  a  full  equivalent  for  the  prebendary  tithes  of 
ihe  parifti,  if  fet  out  in  kind. 

The  defendant  Orme  faid,  that  he  had,  for  twelve  years  pafl:, 
^en  vicar  of  South  Searle  ;  that  the  plaintiffs  were  the  le(rees  of 
the  prebend  *,  but  he  denied  that  they  were  entitled  to  the  tithes 
of  corn,hay,  or  any  other  titheable  matters  in  the  prebend,  except 
thje  tithes  of  wool,  lambs,  pigs,  other  fmall  tithes  due  tothe  vicar^ 
and  the  moiety  of  the  tithes  of  hay  in  the  town(hip  of 
Spaldforth,  He  faid,  that  there  was  in  the  regiftry  of 
the  cuftomary  court  of  York  an  ordination  or  endowment  of 
the  vicarage  of  South  SearUy  or  a  regifter  thereof,  as  fet  forth 
in  his -anfwer,  and  dated  at  Cawed^  the  thirtieth  of  Jpril  i^iB  ; 
and  that,  by  the  faid  endowment,  he  was  well  entitled  to  the 
fmall  tithes  therein  <iefcribed;  and  all  other  fmall  tithes 
IB  any  matiner  belonging  to  the  prebendal  church  and  chapels  ; 
to  a  moiety  of  the  tithe  of  hay  which  belonged  to  the  faid 
prebend  in  Spaldforth  ;  and  to  all  tithes,  both  great  and  fmall,  of 
all  and  every  the  curtilages  in  the  pariQi  of  Searle,  in  fuch  manner 
as  in  the  faid  endowment  was  mentioned  ;  and  he  fet  forth  ^ 
terrier,  intitled,  *•  A  Terrier  of  Girtori  and  Spalfortb^hciQngingtc^ 
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«<  the  Vicar  of  South  SearUi*  made  the  tenth  oi  April  1 764,  and 
figned  by  the  then  mimfter  and  churchwardens  and  fevcral  of 
thejnhabitants  there  ;  another  terrier,  dated  the  twenty-fecond 
of  June  1770,  intitlcd,  «  A  Terrier  of  South  Starle"  and  figned 
by  the  then  vicar  and  churchwardens  and  feveral  of  the 
inhabitants  there  ;  and  infilled,  that  the  compofitions  therein 
mentioned  were  not  binding  on  him  or  the  plaintiff's  as  leflees ; 
for  that  although  he  had,  from  time  to  time,  received  compofi- 
tions in  lieu  of  the  tithes  to  which  he  was  entitled,  amounting 
yearly  to  forty-three  pounds  and  three  halfpence,  which  was 
made  up  and  paid  by  the  feveral  townfliips  of  South  Starle^ 
Befihorpe^  Gtrton^  Girton  Gates^  Girton  Eafier  Booky  and  Spaldforib^ 
he  was  entitled  to  take  the  tithes  in  kind  for  the  time  to  come, 
if  he  fhould  be  minded .  fo  to  ^o.  He  admitted,  from  a 
terrier  of  the  twenty-fecond  of  June  1770,  that  there  were 
in  the  townfliips  of  South  Searie  and  Bejlhorpe^  lands  called 
the  Moors  ;  that  in  Bejihorpe  there  were  other  lands  called  tbi 
Hills  \  that  the  other  defendants  infifted,  that  the  plaintifis,  as 
lefTees,  were  not  entitled  to  any  tithes  whatfbever  for  the  faid 
lands,  but  that  all  tithes,  both  great  and  fmall,  for  fuch  lands^ 
were  due  to  the  vicar  ;  and  that  they  pan!  to  him  fourpence 
an  acre  for  the  faid  lands  in  the  townfhip  of  Bejihorpe^  as  a 
tompoftthn  in  lieu  of  tithes  thereof,  and  fix  {hillings  and 
eightpence  an  oxgang,  or  eightpence  an  acre,  for  the  faid 
lands  in  South  Searie  \  and  that  the  ^reat  tithes  were  not  meant 
to  be  included  in  the  faid  compofition,  as  by  the  faid  terrier 
more  fully  appeared.  He  further  faid,  that  he  did  not  know  that 
he  was,  as  vicar,  entitled  to  the  tithes  of  corn,  grain,  or  hay, 
which  arofe  from  the  faid  lands,  except  as  in  the  endowment  fet 
forth  5  but  that  if  he  had  fuch  right,  he  hoped  the  Court  would 
prote<^  it  \  and  he  faid,  that  he  was  a  flranger  to  the  compofi- 
tions in  the  bill  mentioned  ;  that  he  had  not  fubftraclcd  the 
tithes  belonging  to  the  plaintiffs  \  and  that  he  was  not  account- 
able for  the  fame. 

The  plaintiffs  replied  ;  the  defendants  rejoined  ;  and  witnelles 
were  examined  on  both  fides  \  and  upon  hearing  counfel  on  both 
fides  ;  and  reading  the  following  evidence  for  the  plaintiffs,  vi%. 
a  copy  of  an  endowment,  dated  the  thirtieth*  oi  Jpril  1318  \ 
a  leafe,  dated  the  twenty- Cxth  of  j^pril  1777,  for  thret  lives, 
from  Richard  Eaftoriy  clerk,  to  Richard  Hutton^  of  the  prebend  of 
&$uth  Searie  5  a  feafe  of  a  moiety  of  the  faid  prebend,  dated  the 
twenty-eighth  of  Jufte  1777,  for  three  lives,  from  the  faid 
Richard  Hutton  to  G.  Edmonds ;  a  copy  of  the  parliamentary 
furvey,  from  the  library  of  the  Archbijhop  of  Canterbury  at 
Lambethy  of  the  manor  and  prebend  of  South  Searie^  Lincob:^ 
plated  the  twenty-fixth  of  November  1650  }  the  return  of  the 
committee  of  obffrudions,  dated  the  fecond  of  January  1651  i 
a  Icale  dated  the  r^venty-fifth  of  Mi^yy  in  the  Iwcnty-fixth  year 

of 
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of  Charles  the  Second^  from  G.  CaldHfell  to  E.  Ward  and  G.      ""^TJ" 

Carvir^  for  twenty-one  years,  determinable  on    three   lives;      Hawimi 

articles  of  agreement  by  and  between  the  inhabitants  of  Zoutb 

Searle  and  Bejlborpe^  dated  the  twenty- firft  of  September  \6']'^ 

and  the  fir  ft  of  November  following)  andalfo  the  twenty-fifth 

of  May  1687^  between  G.  Carver  and  divers  therein  named» 

for  and  conceining  the  inclofure  of  Bejlh§rpe  ;  a  copy  of  a  terrier 

of  the  vicarage  of  South  Searle ^  dated  the  fixtcenth  of  May  1748, 

and  figned  John  Daltofiy  vicar^  and  by  the  four  churchwardens  ; 

another  copy  of  a  terrier,   dated  the  twenty-fecond  of  Jufie 

1770,  figned  jfohn  Ridgehill,   vicar,   the  churchwardens,   and 

fome  of  the  parifhioners  of  South  Searle  j  feveral  depositions . 

taken  in  the  caufe  ;   and  upon  reading  evidence  on  behalf  of 

the  defendants  the  occupiers,  viz.  the  feveral  depofitioos  taken 

on  their  behalf ; 

The  Court  ordered  the  deputy  to  take  an  account  of  what 
was  due  to  the  plaintiffs  from  the  occupiers  for  the  tithes  of  all 
com  and  hay  which  they  had  growing  on  their  farms  in  South 
Searle  and  Befthorpe  during  the  year  1782,  with  cofts  ;  and  the 
bill  to  be  difmiifed  with  cofts  as  againft  thcvicar. 


Hawes  againji  Swaime*  EAiTnTtiit 

Wiltjbirey  9/A  May  1786. 

^J^HE  rcftor  <sX Little  Langford^  in  thecounty  of  JTiV/r,  claimed  The  Ireftor  of 
^  the  great  and  fmall  tithes  yearly  arifing  therein  \  and  ^^^  -^"j^ 
ftated,  that  he  had  let  the  glebe  lands  and  tithes  to  the  pUintiff -^^  ^mTrt© 
Loader  from  year  to  year  from  Michaelmas  1778  ;  that  *he  ^^^  ^^^  f^^H 
had  ever  fince  held  the  fame  ;  that  the  defendants  occupied  the  titiict  aitbtU^ 
lands  called  the  Lotuer  Farm  and  the  Upper  Farm^  confifting  of  P^  ^^^f  the 
arable^  meadow,  pafturc,  coppice  wood,  and  common  of  pafture  ^^^^^'Z^!^ 
for  feveral  hundred  of  (heep  on  the  Downs  belonging  to  the  faid  y^  j^^^  .  '^ 
pari(h  ;  that  they  had  made  hay,  kept  (heep,  bred  lambs,  and  chariKef,  thst  cl]« 
iheared  wool  thereon  1  but  that,  with  a  view  to  injure  and  de-  defendants  had 
firaud  the  plaintiffs,  they  had  driven  off  great  numbers  of  (heep  ^^^^  ^f^^ 
from  their  farms  into  another  pariih,  and  (hearing  them  thereon  p^^,u|^orderco 
had,  on  the  fame  day,  or  very  foon  after,  put  and  depaftured  defraud  him  of 
them  again  on  the  faid  farms  i  the  tithes  of  all  which  they  had  thcritheof  wool 
refufed  to  pay.  ^  ^^^** 

The  defendant  Davies  faid,  that  he  occupied  the  Upper  Farm^  The  owner  of 

a  coppice  wood  and  common  of  pafture  on  the  Downs ;  but  '**  ^tP^  F^i^ 

denied  that  he  had,  with  a  view  or  dcfign  to  injure  or  defraud  ^^^^.  '^°  '"^' 
the  plaintiffs,  driven  off  the  ftieep  as  charged  in  the  bill  ;  for 

that  there  was  an  immemorial  cuftom  in  the  pariih  for  the  owners  ift,  that  the  oc. 

and  occupiers  of  the  farms  in  his  occupation  to  fend  (heep  from  cup»"a  of  the 

the  faid  farm  at  and  before  Michaelmas  Day  into  another  pari(h  ^^  AfeLX^I 

Day,  fend  their  Aeep  into  another  pariih|  bdog  them  back  again  on  Lad^  Day,  and  pay  only  hjif 
tubes  for  ihc  a^iftiiii;  of  them  therein  \ 

to 


^ 


314  DECREES  IN  TITHE  CAUSES 


Ha  wit  to  winfCT,  and  not  fetch  them  back  again  nntil  after  the  lady 
Sw^*"^  2)^^  following,  and  to  pay  to  the  rcftor  half  tithe j  and  no  more, 
ftdiy,  that  the  ^^  rcfpcft  of  fuch  (hecp  ;  that  there  was  alfo  another  cuftom 
•ccupiere  of  the  for  the  owners  and  occupiers  of  the  faid  farms,  who  had  lambs 
fAidfarmarcon.  yeaned  by  the  flieep  fed  thereon,  and  who  had  paid  the  tithe  of 
unth*  l^^b  * '•^  l^°^bs>  n^  ^o  pay  any  tithe  wool  for  fuch  lambs,  the  tithe  hmBs, 
licuofthc^iithcs  accwding  to  the  faid  cuftom,  being  paid  both  for  the  faid 
both  of  lamb*  lambs  and  the  wool  thereof. 

and  wool« 

The  owner  of  The  defendant  SnvaineKxA^  that  he  occupied  the  Lotvet  Farnti 
^wen'^n^^k  *"^  ^pokc  to  the  fame  effeft  as  the  other  defendant  5  but  he 
manner  •  andac  added,  that  the  meads  he  occupied/called/^^  Utt/e  Mead^  Broad 
to  tbe  .  Fntr  Meady  Lower  Mead^  and  Duttenham  Mead^  were  wholly  exempt 
Mead$  feu  up  a  from  the  payment  of  tithe  hay  ;  for  that  a  compofHum  real  had 
fo?^""  reaw  ^^^^  "^^^^  \^^ioxt  the  reign  of  ^een  Elixabgth,  by  virtue  of 
to  take  the  firft  ^^^^^  ^^  rcAor  was  to  take  the  firft  cut  or  .(hear  of  two  acres  of 
tonfure  of  two  Br^ad  Mead^  the  acres  to  be  iet  out  and  allotted  by  the  owners 
acrea  in  Br<iad  of  the  meads  in  the  middle  of  Bratd  Mead^  in  lieu  of  all  titheaUe 
J|^,  in  lieu  of  matters  whatfoevcr,  or  at  Icaft  in  lieu  of  the  tithes  of  hay  year^ 

the  tithct  of  the       •/•        •     ^1      /- •!  j  *  *      * 

rom  Meadt.       arilmg  m  the  laid  meads. 

bearcL*  ^^^  plaintif6  replied  ;  the  defendants  rejoined  j  and  wit- 

ceiTes  were  examined  on  both  fides ;  and  upon  hearing  coun* 
felon  both  fides  ;  and  reading  the  evidence  taken  in  thecaufe  \ 
and  on  full  debate  of  the  matter  \ 

The  titlict  of  Thb  Court  ordered  the  deputy  to  take  an  aooourt 
ll^^Sk  L^  of  what  was  due  from  Swaine  for  the  agiftment  tithe  of  ftecp, 
jr«nMde;rcedin  lambs,  and  barren  cattle,  for  the  tithes  of  calves,  lambs,  wool, 
^ui^  I  *    P'g^*  poultry,  garden  ftn£f,  and  all  the  other  titheable  matters 

demanded  by  the  bill  ;  a  like  account  of  what  was  due  to  the 

faid  plaintiffs  bomDavies  for  the  fame  fpecies  of  titheable  matters, 

and  alfo  for  the  tithe  of  coppice  wood ;  and  the  caufe  to  be 

fcut  the  ^cftion  further  heard  on  the  report :  the  coniideration  as  to  the  tithes  of 

Af«a^  rtfervcd'^  *^^  water  grounds  called  Little  Ateady  Bread  Mead^  the  Ltfwr 

Meadf  and  Duttenham  Mead^  for  which  A^m/^^i^if  real  \&  id  vpi 
and  alio  cofts  to  be  referved,  &c« 


Mich.  Taaai,  TOMLINSON   agaifl/l   GSLU. 

17-  G*o.  3. 

Derb^ire^  i6th  Nuvember  1786. 

The  impropria.  'TPHE  bill  ftatcd,  that  the  defendant  Errirtgtan  had  been,  fince 
tor  of  Wfri/-  1  March  1781,  impropriator  oiWirif worthy  in  the  county  of 
"Zl^-^n^t^^  ^^h  >  tfaat  in  the  faid  parifli  there  was  the  hamlet  of  Hiften ; 
tjtkd  '^tT*  any  *^^^  Errington  was  entitled  to  the  tithes  of  corn,  grain,  hay,  and 
t>tJ»e$  jrifmg.in  herbage,  arifing  as  well  in  the  faid  hamlek  :(s  elfew'here  in  the 
tiwfc  paits  of  parifii,  and  the  liberties,  precinfts,  and  territories  thereof,  except 

•the    hamlet    of 

H^cn,  or  on  H^^ptm  Moor,  as  are  within  Grife  Grange  }  but  he  U  entitled  to  the  agiftmrat  tithei  d 

haicen  cattle  derail lued  00  ^liicr  Uads  in  ihe  pariih,  and  alio  to  the  tithes  of  con),  (rain,  and  Uh\ 


\ 
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in  certain  lands  called  Grifft  Grange  and  the  Sheep  Wall^  which     Tomlimo* 

lands  were  part  of  the  convent  of  Dale^  and  grantedto  the 

defendant's  anceftor,  by  letters  patent  dated  the  twenty-third  of 

JSefUmber^    in   the  thirty-eighth  year  of   Henry  the  Eighth  $ 

that  by  indenture  of  leafe  dated  the  eighteenth  oi  January  17829 

Brrington  demifed  to  the  phuntiff,  together  with  the  tithes  of 

divers  other  places  within  the  faid  re^ory^  the  tithes  of  corn, 

grain,  hay,  and  other  tithes  within  the  hamlet  of  Hapton  ; 

that  the  defendant  Gell  and  others  bccupied  feveral  clofes  of 

araUe,  meadow,  and  pafture  lands,  being  ancient  inclofed  lands, 

and  alfo  a  large  pafture  called  Hcpton  Moor^  fituate  in  the  hamlet, 

and  being  no  part  of  the  Griffe  drange  \  that  they  had  grown 

corn,  grain,  and  hay,  and  haa  agiftcd  barren  cattle  thereon,  the  x 

tithes  of  which  they  had  refufed  to  pay  ;  that  they  had  fet  out 

fome  parts  of  the  tithe  hay  in  the  grafs  cock,  which  the  plaintiff 

bad  made  into  hay,and  taken  away  \  but  that  they  had  unlawfully 

fet  forth  other  parts  of  their  tithe  hay  in  the  fwath,  which  he  had 

xefufed  to  take  away ;  and  that  in  feveral  other  parts  of  the  faid 

lands  they  had  not  fet  out  any  tithe  of  hay,  but  had  wholly  fub- 

ftradled  the  lame  ;  that  they  had  alfo  fet  out  their  tithes  of  corn 

and  grain  in  fome  parts  of  the  faid  lands,in  loofe  parcels  unbound, 

and  (b  fcattered  that  the  fame  could  not  be  divided  from  the  reft  \ 

and  therefore  he  bad  refufed  to  take  the  fame  away;  that  from 

other  parts  they  had  carried  away  all  the  tithes  of  corn  and  min 

growing  thereon,  without 'fetting  out  any  tithe  for  the  lame, 

as  they- ought  to  have  done.    The  bill  then  charged,  that  tithes 

in  kind  had  been  immemorially  paid  for  the  faid  ancient  inclofed 

lands,  and  alfo  for  H^on  Mwr  ;  and  that  whilft  it  remained 

open  and  unindofed,  tithes  of  wool  and  lambs  had  been  paid 

CO  the  vicar  of  the  fheep  and  lambs    depaftured   thereon  ; 

and  that  all  perfons  having  any  lead  mines  thereupon  had  con« 

ftantly  paid  tithe  for  the  ore  got  therein.    The  bill  therefore 

prayed,  that  the  defendant  G///and  others  might  be  decreed  to 

account  with  the. plaintiff  for  all  the  tithes  of  com,  grain,  hay, 

herbage,  and    the    agiftment  of  dry  and  unprofitable  cattle 

which  had  arifen  from  the  lands  in  their  refpeAive  occupations 

in  1782. 

The  defendant  Gdl  and  his  tenants  admitted,  that  Errington 
was  impropriator  of  the  vtAorj  of  Wtrkfworth^^nd  as  fuch  entitled 
to  the  tithes  of  com,  grain,  and  hay  \  but  they  denied,  that  he 
was  entitled  to  any  agiftment  or  other  fmall  tithes  ariiing  there* 
in  ;  and  infifted,  that  the  vicar  of  the  parilh  was  endowed  with 
all  the  tithes  thereof,  except  the  tithes  of  com,  grain,  and  hay, 
he  paying  to  the  dean  of  Ltncoln  a  yearly  pennon  of  thirteen 
pounds,  fix  {hillings,  and  eightpence.  They  fet  forth  the  feveral 
lands  they  held  in  the  hamlet  of  Hopton^  and  the  quantities  and 
values  of  the  titheable  matters  which  they  had  refpeftively  had 
thereon  \  andadmitted,tbat  the;|rhad  not  fet  out  the  tithes  oifottii 

graixi. 
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T0iiLivtoK  gfain,  or  hay,of  fuch  parts  of  thelands  as  were  mtheGriffeGrangt^ 
H^fi  but  averred,  that  they  had  truly  fct  out  the  tithes  thereof  on  all 
-tbofc  lands  in  the  vill  that  were  no  par£  of  the  Grtffit  Grang^^ 
They  alfo  denied,  that  the  tithe  they  Iiad  fet  out  was  fo  rcattereOf 
that  it  could  not  be  divided  from  the  reft  ;  and  ixififted^ 
that  it  was  fairly  feparated  and  fet  apart,  though  not  bound  in 
iheaves  ;  and  that  it  was  matter  properly  triable  at  law,  whether 
fuch  tiihcs  were  duly  fet  out  or  not.  They  admitted,  that 
during  the  time  Hopion  Moor  had  remained  open  and  uninclofed, 
a  fmall  yearly  fum  had  been  paid  to^thc  vicar  of  Wirkfwortb^hj 
way  of  compojitiou  for  the  tithes  of  wool  and  lambs  of  thofe  ibeep 
which  were  depaftured  on  fuch  part  of  the  (aid  moor  as  was  not  * 
within  the  Grtffe  Grange  :  they  alfo  admitted,  that  all  perfons 
having  any  lead  mines  within  that  part  of  Hoptan  Moor  which 
did  not  lie  within  the  Griffe  Grange  had  paid  tithe  ore  to  the 
Ticar ;  but  they  denied^  that  any  tithe  ore  had  ever  been  paid 
or  demanded  until  fix  or  feven  years  ago  for  fuch  part  of  the 
faid  moor  as  laid  within  the  Griffe  and  manor  of  Griffe  Gremge  i 
and  they  averred,  that  they  had  paid  the  vicar  a  compoikion  for 
che  vicarial  tithes  for  1782  which  had  arifen  on  fuch  parts  of 
their  rcfpeftive  lands  as  were  not  in  the  Griffe  or  manor  of  Gr^ 
Grange.  They  further  faid,  that  the  field  of  ancient  incloled 
land  in  the  hamlet  of  Hopton^  containing  eiglit  acres,  occupied 
fay  the  defendant  Gelim  1782,  was  called  the  Old  Knonvie  Clrfe  ; 
that  the  two  clofes  of  ancient  inclofed  land,  containing  four 
acres,  occupied  by  the  defendant  Jackfon  in  17S2,  were  called  the 
Two  Old  KnoHvle  Clofes  ;  and  that  the  faid  three  clofes  were 
fjtuated  contiguous  to  a  place  anciently  called  fugles  Leys,  bat 
then  known  by  the  name  of  Windmill  Leys ^  near  Carfington  i/ftf, 
which  was  part  of  a  late  common  or  open  land  called  Brqffington 
Common^  and  which  had  lately  been  inclofed. 

The  defendant  Gell  faid,  that  it  appeared  from  old  deeds  and 
writings,  that  previous  to  the  reign  of  Henry  the  Third,  one 
iViUiam  Ingram  made  a  donation  of  liis  lands  in  the  Brett  Gr^^ 
with  all  that  of  right  belonged  to  them  in  the  territories  of 
Brnffington,  Hcptfin^  and  Carfington^  to  the  abbey  of  the  patk 
of  Stanley,  otherwife  the  Convent  of  Dale  \  that  the  faid  gift  was 
afterwards  confirmed  by  federal  iiicceffive  deeds,  in  fomc  of 
which  were  fpecified  ten  acres  of  land,  meaiiired  by  thepenchof 
twenty  fe<^t,  in  the  territory  of  Hopton^  fituate  n^  Bra{Jingt9H% 
in  Ingles  Leys  \  that  the  faid  three  clofes,  called  the  Old  Knowk 
Clofes,  being  fo  fituate,  and  meafuring  ten  acres  Sy  the  perch  of 
twenty  feet,  were  part  of  the  lands  comprifed  in  the  fnd  donatioa 
and  in  ^he  fubfeqnent  confirmation  ;  that  the  faid  lande  were 
within  the  Griffe  and  manor  of  Griffe  Grange^  or  part  of  the  lands 
heretofore  belonging  to  the  abbey  of  the  park  of  Stastley^  other* 
wife  the  Convent  of  Dale,  and  heretofore  granted  to  the  defend- 
ant's anceftors  \  that  the  lands  for  is^ch  bis  tenants  had  not 

fct 
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fct  out  tithes  were  part  of  the  Grjffi  Grange ^  and  for  the  reafdos 
above  fiated  not  liable  to  the  payment  of  tithes.  He  further  faid« 
^hztHopUn  Afoor,  before  it  was  inclofed,  contained  eight  hundred 
and  thirtj-feyen  (heep  gates  ;  that  his  tenants  did  not  hold  any 
of  them  5  that  as  well  the  fhcep  and  lambs  depaftured  thereon, 
before  the  inclofure  thereof,  by  perfons  who  had  flieep  gates  or 
a  right  of  keeping  flieep  thereon,  were  kept  indifcriminately  on, 
and  ranged  at  times  over  the  whole  of  the  fald  moor  ;  but  that 
the  tithe  of  wool  and  lambs,  or  the  compofition  in  lieu  thereof, 
which  was  paid  to  the  vicar  of  the  parifh  of  ff^irifioertif  was  paid 
only  in  refpcft  of  that  part  of  the  Moor  which  was  not  withiu 
iSe  Griffe  and  manor  of  Griffe  Grange. 

Tbe  defendant  Tillard^  the  vicar  of  the  parifh  (/z),  faid« 
that  Erriftgton  was  the  impropriator  of  IVirk/worth^  and  entitled 
to  the  tithes  of  com,  grain,  and  hay^  within  fuch  parts  thereof  as 
were  titheable  \  that  he  had  executed  the  leafe  to  the  plaintiff  ; 
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(a)  Ob  th«  twenty^fourth  of  Febru' 
ary  17^3*  Hilary  lerm,  in  the  tenth 
year  ittCnrgeflt  Ftrfi^  the  cafe  of  Imett 
V.  Stmihmm  came  beibrethe  Court.   The 
plaintiff,  as  vicar  of  Wirkftocith^  claimed 
the  tithes  of  grift  mills,  calves,  milk, 
foals,  flieep,  wool,  lambs,  pi^s,  geefe, 
hencyi  fruit,  Tegetables,  poukry,  eggs, 
and  all  other  linaU  tithes,  arifing  in  the 
vicarage,     particularly   the    tithes    of 
lainbs,  wool,  and  poultry  in  kind  ;  one 
Beony  for  every  perfon  above  the  ?ge  of 
niCteen :  iizpcBccfor  a  man  fervaot,  and 
fottfpence  for  a  maid  fervant,  as  Eajier 
officriogs  ;    threepence    a-year    for    a 
hoiiie ;  one  penny  ^  cow,  at  EafUr,  m 
haa  of  tithe  milk ;  three  halfpence  a 
calf;  one  penny  a  foal ;  and  one  penny 
afwann  of  bees.    The  defendant  de* 
jiicd,  that  the  vicar  was  entitled  to  the 
tithes  of  grift  mills  in  the  grange  of 
W^toaHf  by  reafoa  that  a  tm^iui  was  pay- 
able for  the  fame  to  the  impropriators 
the  dean  an<?  chapter  of  Lincoln,  He  alfo 
debited  that  the  vicar  was  entitled  to  the 
tithes  of  Ihecp,  wool,  lambs,  and  poultry 
in  lind  throughout  the  vicarage.    He 
diio  denied  the  cxiftence  of  the  m»dufet 
ih  lieu  of  milk,  calves,foal8,  bees,  houfes, 
and    EaHer    offering*.    He    admitted, 
thmt  he  held  houfes  and  lands  in  Wig- 
toaU  Grange,  parcel  of  the  poffeflions  of 
the  abbey  of  Dmriey.     Tuk  Court  or- 
dered the  defendant  ta  account  for  the 
tithes,  mnJ$ififiy  and  Eafier  offerings,  as 
demanded  by  the  bill.     But  on  the  fifth 
of  ynly  1 720,  Statbam  Hied  hisbill  againft 
the  vicar,  ltat:ng,  that  at  Lincoln,  in  the 
year  1249,  a  real  c$m/>9fition  h^d  ukcn 
place  between  the  abbot  and  convent  of 
Darlej  and  the  dean   and  chapter  of 
Lincoln^  refpeding  the  tithes  of  certain 
lands  in  H^i»tvall  belonging  to  the  ab- 

I 


bey  ;  diat  it  was  agreed  that  the  abbot 
and  his  fucceffors  (hould  pay  every  year, 
on  the  o^ave  of  the  Holy  Trinity,  to 
the  church  of  fVieit,  for  the  wool  of 
every  one  hundred  iheep  of  all  kinds, 
three  (hillings ;  for  every  one  hundred 
lambs,  three  fliillings;  and  proportion- 
ably  for  a  lefs  number  of  them  ;   for 
tvciy  cow  with  calf,  one  penny  ;  and 
for  all  other  fmaU   tithes,   tcnpence; 
that  in  the  year  1275,  an  endowment  of 
a  perpetual  vicar  was  made  by  the  dean 
and  chapter,  and  the  laid  tithes  given  to 
the  vicatage  ;  that  in  the  fame  year,  a 
fecond  agreement,  to  the   hkc   effe^^ 
wasmade,  and  the  faid  endowment  con- 
firmed by  the  dean   and  chapter  and 
the    BiR}op    of   Litchfield  and  Coventry ; 
that  tne  faid  conpotttion  real  had  bcca 
obferved  from  the  year  1249  ^^^i^  ^^ 
diffolution  of  the  abbey ;   that  in  the 
year  1359,  R.  Ir^ton,  the  then-  vicar, 
acknowledged    the    faid    compofition, 
and  that  it  had  relation  to  the  lands  of 
the  abbey  at  Wi^nnmlCs ;  and  then   he 
deduced  the  faid  lands  from  the  grant 
of  Henry  the  Eighth  to   himfcif  in  fee  ; 
and  dated,  that  Tie  was  advifed  to  let  tbe 
former  decree  go  by  default,  for  want 
o(   the.  ancient    tithine-book    in    the 
vicar*s  poffeOion.  The  bill  then  prayed, 
that  the  real  compofition  rcipe<ftingthe 
lands  called  ^/^{(.W/ Gra;r^f  might  be, 
edablifhed.      1  he    vicar    denied   that 
there  were  any  fuch  compofitions ;  and 
infixed,  that  he  was  entitled  to  tithes, 
in  tlie  manner  fiated  in  his  former  bilL 
The   Court,  on  reading  the  faid  in- 
denture dated  at  Lincoln  in   I849,  and 
the  fubfequcnt  confirm:ftion  of  it  in  the 
years  1175,  1285,  1359,  and  the  grant 
of  Henry  the    Eighth^  ordered    the   real 

comjiofitiM  to  be  confirmed, 

and 


Csjb&» 


318  '  DECREES  IN  TITHE  CAUSES 

ToMLUftoM    and  that  he  was  entitled  to  tithe  for  agiftment  of  dry  and  nil- 
S^        profitable  cattle  in  fuch  parts  of  the  parifh  as  were  titheable. 

The  plaint iflT replied  ;  the  defendants  rejoined  j  and  witnefles- 
were  examined  on  both  fides  \  and  upon  hearing  coiinfel  for  all 
parties  \  and  reading  the  feveral  depofitions  in  the  caufe  ;  and 
the  following  evidence  for  the  defendants,  viz.  a  grants  dated, 
the  twenty-third  of  September^  in  the  thirtieth  year  of  Henry  thg 
Eighth,  from  the  faid  king  to  RaJpi  Gell ;  a  leafe  from  the  abbot 
and  convent  of  Dale,  in  the  county  of  Derby,  to  Ralph  Gell, 
dated  the  fixth  pf  March,  in  the  twenty-third  year  of  Henry  the 
Eighth  ;  a  leafe  from  the  faid  abbot  and  convent  pf  Dale  to 
Ralph  Gell,  fon  of  John  Gell^  of  Hopicm,  dated  the  twelfth  of 
January,  in  the  eighth  year  of  Henry  the  Eighth  ;  a  leaie  firom 
the  faid  abbot  and  convent  of  Dale  to  Richard  Blackball,  dated 
)  the  tenth  of  November  1489  ;  and  offering  to  read  in  evidence 
an  ancient  paper,  coming  out  of  the  muniments  of  the  Gell 
family,  and  the  fame  being  objeAed  to,  and  the  obje£Uon 
allowed  by  the  Court ;  and  on  reading  an  ancient  grant,  without 
date,  from  Robertus  Filius  Je  JVynn  to  Robert  Tngram  \  a 
confirmation  thereof  from  Cecelia  de  Ferrari  to  Deo  EcckSa.  et . 
Parco  de  Stanley,  in  the  forty-fourth  year  of  Henry  the  J^hird  5 
a  grant  from  Richard  de  Curzon  and  IViUus  de  Siinnings  to  the 
abbot  and  convent  of  Da/e,  without  date  $  a  grant  from 
JViHiam  de  Ferrers^  Comes  de  Derby,  to  Negell,  fon  of  Ralph 
JPrifiell,  without  date ;  a  grant  from  Jfllliam,  the  foQ  of  Tf^lliam 
4e  Beiguinnion  to  Deo  ei  EecU/iaet  Parco  de  Stanley,  without  date  ; 
a  grant  from  William,  the  fon  of  Robert  Tngram  de  Nottingham^ . 
to  Deo  ft  Ecckjim  Beatk  Maria  et  Parco  de  Stanley,  without  date  i 
a  grant  from  RiAert,  the  fon  of  Adam  le  Wynn,  to  Robert  Tngram 
of  Nottingham,  without  date  \  a  deed  of  quit  claim  from  Ralph 
dePreftwood  to  Deo  et  Eccleftd.  Beat€  Maria  et  Parco  de  Stanky, 
without  date  \  and  on  full  debate  of  the  matter  } 

The  Court  ordered  the  bill  to  be  difmifled  as  againft 
JUichard  TiUard  with  cofis  \  and  'alfo  difmified  as  to  fuch  part 
as  prayed  an  account  of  the  tithes  of  corn,  grain,  and  hay, 
upon  the  lands  in  the  refpeftive  occupations  of  the  defendant 
Gell  and  his  tenants,  not  comprized  in  the  following  iffucs,  with 
coils  to  be  taxed* 

The  Court  further  ordered  the  deputy  remembrancer  to  take 
an  account  of  the  tithes  of  agiftment  of  dry  and  unprofitable 
cattle  depaftured  upon  the  lands  in  the  refpe£live  occupations  of 
the  faid  defendants  Gell  znd  his  tenants,  not  comprized  in  the 
p\d  ifiues,\  the  Court  referving  the  confideration  of  cofis  in 
irefpeA  thereof  until  the  coming-in  of  the  report. 

Jm  Court  further  ordered  the  following  ifiues  to  try^ 

First, 
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First,  ♦<  Whether  thefcveral  new-indofed  lands,  late  parcel    ToMttwioic 
«*  of  HoptonMoor^  mentioned  In  the  defendant's  anfwers  to  have         -Jf"'** 
**  been  in  the  occupations  of  the  feveral  defendants  Gell^  Fox^         /'*' 
<*  Jacifin,  Gregoryf^jidHigton^  in  the  year  1782,  viz.  one  hun- 
<<  dred    and  twenty  acres  of  the '  new  inclofed   land   in  the 
*<  occupation  of  the  defendant  Ge/li  twenty-two  acres  of  the  faid 
<*  new-indofed  land,  in  the  occupation  of  the  defendant  Fm  i  ■ 
*^  feven  acres  of  the  new-inclofed  land,  in  the  occupation  of  the 
**  defendant  Jaci/bn  i  forty-eight   acres   of  the   new^-inclofed 
«^  land  in  the  occupation  of  the  defendant  Gregory  ;  and  eleven    ' 
^'  acres  of  the  new- inclofed  land,  in  the   occupation  of  the 
««  defendant  Higton,  or  any  of  them,  are  part  of  the  manor  and 
*•  lordihip  and  grange  of  Griffe^  otherwifc  called  Griffe  Grange^ 
«  formerly  belonging    to  the   abbey  of  the  park   of  Stanley^ 
<<  otherwife  called  the  convent  or   monaftery  of  Dale^    and 
•*  afterwards  granted  by  letters  patent  of  the  year 

«  of   the    reign    of  King  Henry  the    Eighth  to    Ralph  Gell^ 
"  EfquireP 

Secondly,  <<  Whether  the  lands  in  the  pleadings  mentioned 
<(  to  have  been  occupied  by  the  defendants  Gtll  and  Jack/on^ 
*(  in  the  year  17821  called  the  Old  Kttowle  Chfes^  are  part  of  the 
^  manor  and  lordfliip,  and  grange  tA  Griffe^  otherwife  called 
««  Griffe  Grange,  or  belonging  thereunto,  or  part  of  the  lands 
(<  heretofore  belonging  to  the  abbey  of  the  park  of  Stanley^ 
<<  otherwife  called  the  convent  or  monaftery  oiDale,  and  granted 
•«  by  letters  patent  of  the  year  of  the  reign  of  King 

«  Henry  the  Eighth  to  Ralph  Gell^  Efyuire,  and  as  fuch  not  liable 
<*  to  the  payment  of  tithes  to  the  plaintiff/' 

Thii^lt,  *<  Whether  the  tithes  of  the  lands  mentioned  in 
<'  the  fir  ft  iflue  pafled  by  letters  patent  mentioned  in  the  fir  ft 
^  ifliiie  to  the  anceftors  of  the  defendant  GelU* 

Fourthly,  "  Whether  the  tithes  of  the  lands  mentioned  in 
<^  the  fecond  ifTue  pafied  by  the  letters  patent  mentioned  in  the 
^  fecond  iflue  to  the  anceftors  of  the  defendant  Gell^ 

The  defendants  in  equity  to  be  the  plaintiffs  at  law ;  to  be 
tried  by  a  jury  4  the  judge  to  be  at  liberty  to  indorfe,  &c.  \ 
and  a^view  to  be  had  \  with  the  ufu^l  direAions. 

The  iffues  were  accordingly  tried  ;  and  a  verdiA  was  found 
for  the  plaintiffs  on  all  the  iilues. 

Gell  and  others  prayed  a  rehearing  as  to  that  part  of  the  decree 

which  directed  an  account  to  be  taken  of  the  tithes  of  agiftmenc 

of  dry  and  unprofitable  cattle  depaftured  upon  the  lands  in  the. 

occupation  of  the  defendants  not  comprifed  in  the  faid  iffues,  and 

that  refcrved  cofts  in  refpeft  thereto  j  and    a  rehearing  was 

granted  accordingly  upon  the  ufual  depofic. 

The 


.  I 
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TOMI.INIOM  The  canfe  came  on  to  be  rehcardisnd  for  further  direftions  Bp- 
f?«V  on  tlit  pojlea^  on  the  twenty-fourth  of  January  1 788  :  when  upon 
**'*'•  opening  the  decree,  petition,  and  poftea ,  and  reading  the  fame ; 
and  an  indenture  of  leafe  from  the  dean  oi Lincoln  to  the  defendant 
C  Errington  of  the  impropriate  reftory  or  parfonage  of 
Wirkpworth^  dated  the  fixtecnth  of  May  ^788  ;  an  indenture  of 
leafe  from  thfc  faid  G.  Errington  to  the  plaintiff*  of  the  faid 
^  impropriate  reAory  or  parfonage,  dated  the  eighteenth  ofjatm^ 
ary  1782  ;  and  the  depofition  of  the  defendant  Richard  ^illard^ 
examined  as  a  witnefs  on  the  part  of  the  defendants,  being  offered 
to  be  read  on  their  behalf,  and  objefled  to  by  the  couniel  on 
behalf  of  the  plaintiff*,  and  the  objedtion  allowed  by  the  court ; 
and  reading  federal  depoiitions  on  behalf  of  the  defendants  ;  alio 
the  depofition  of  the  faid  defendant  R.  Tillard  on  the  part  of 
the  plaintiff^  i  his  crofs  examination  on  the  part  of  the  defend- 
ants \  a  decree  of  this  court,  dated  the  twenty-fixth  of  Fetnunj 
1 7  56,  made  in  a  caufe  wherein  George  Errington  2nd  another  were 
plaintiffs,  and  Sir  John  &tatham^  Knight^  and  others  were  de- 
fendants \  a  fubfequent  decree  made  in  the  faid  caufe,  dated  the 
tenth  of  May  1756,  making  the  above  decree  abfblute  ;  another 
ilecree,  dated  the  fir  ft  of  February  1759,  for  confirming  the 
report  ;  a  copy  taken  from  the  parKamentary  furvey  in  the 
library  belonging  to  the  Jrcbbi/bop  of  Cantirbury  at  Lamiefbf 
iutitled,  ^  A  Survey  of  the  Redories  of  Jfibume  and  Wirif* 
^<  worth,  with  their  Rights  and  Members,  in  the  County  of 
*<  Derby,  late  belonging  to  the  Dean  of  the  cathedral  church  of 
<<  Saint  Mary,  Lincoln  i^*  the  anfwerof  the  defendant  TUlardi 
and  on  debate  of  the  matter  ^ 

The  Court  ordered  the  (aid  decree,  made  the  fixteenth  day 
of  November  1 786,  in  refpeA  to  fuch  part  thereof  as  direifted  an 
account  of  the  tithes  of  agiftment  of  dry  and  unprofitable  cattle 
depaftured  upon  the  lands  in  the  occupation  of  the  defendants 
not  comprifed  in  the  iflues,  &c.  to  be  affirmed  j  and  the  deputy 
to  pay  to  the  plaintiff' the  ten  pounds  depofit  paid  into  court  by 
the  defendants. 

The  Court  further  ordered  the  bill,  in  refpeft  to  the  demand 
of  tithes  on  the  lands  comprifed  in  the  faid  iflues  to  be  difmififeci 
as  againft  the  defendants  G^//and  othersj  with  cofts  both  at  hnr 
and  in  equity* 

Etre,  Chief  B^fnn. 

HoTHAM,  Baron. 

Perrtn,  Baron. 

Thomson^  Baron. 


AfARTiM 
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Martin  againfi  N«wdigate 

Derb^ire^  zdth  Novernber  1785, 


Ificir.   Tiiir^ 
St;.  Geo.  3. 


>r^HE  bill  ftatcd,  that  the  plaintiff  ^//^  was  vicar  of  Kirhb^U-^  III^JST  i^ 
*    lam^  in  thccoltinty  of  Derby  \  that  in  the  parifh  of  Kirk^  Dtrb^7*\\^» 
iallam  there  was  a  hamlet  called  Alapperley,  formerly  part  of  tiUed  to  all  rec* 
the  abbey  of  Dale  1  that  the  plaintiffs  Martin  and  Walker  were  tarial  tithe,  ex. 
occupiers,  and  the  plaintiffs  £mw^  and  others  owners  of  lands  in  J^^iiinthe^hlmt 
the  (aid  hamlet ;  that  the  defendant  Newdigate  was  impropriator  jet  of  Mapftrin 
of  the  redory  of  IQrkhallam ;  that  all  the  lands  in  the  hamlet  m  in  the  rea 
«f  Ma^erlej  had  been  immemorially  exempted  from  the  pay-  <tf  the  pwUh » 
meat  of  tithes  of  the  corn  and  grain  \  that  there  had  been  im«  (^ere     it     • 
SBiemorially  paid  to  the  vicar  feventeen  ihillings  andfixpence  flwi^ofi79  6d. 
yearly,  as  a  moius  in  lieu  of  tithe  hay  in  the  faid  hamlet ;  that  •-y*^*  pay»bJ« 
althongh  no  tithes  of  corn,  grain,  or  hay  arifing  in  the  faid  ham-  ^^^  iH^itKe 
iet  h^  ever  been  paid  to  any  impropriator,  the  defendant  in  luyofthcham- 
I779»  as  impropriator  of  fnch  reftory,  claimed  tithes  in  kind  of  kt« 
All  com,  grain,  and  hay  produced  in  the  faid  hamlet,  and  alfo 
^1  the  fmall  tithes  in  the  pari(h  of  Kirkballam ;  that  in  Michaeh 
nuuTerm  X779,he  exhibited  his  bill  in  this  court  againft  the  plain- 
lifis  MmrUn  and  Walker^  as  occupiers  of  lands  in  the  faid  hamlet, 
and  againft  the  plaintiff  ^//^/i,  as  vicar,  thereby  alledging,  that 
he,  as  impropriator,  was  entitled  to  the  faid  tithes  \  but  that 
the  matter  was  referred  to  arbitrators,  who  awarded,  that  all 
predial  tithes  in  the  hamlet  of  Mapperley^  excepting  tithe  hay, 
beloDsed  to  the  impropriator ;  and  that  the  tithe  hay,  or  a  mo^ 
dus  of  feventeen  fhillings  and  fixpence  in  lieu  thereof,  belonged 
to  the  vicar  ;  that  the  owners  and  occupiers  of  lands  in  ]the  faid 
hamlet^  thinking  they  could  maintain  their  claim  of  exemption  of 
tithes  againft  the  defendant,  were  di{Iatis£ed  with  the  faid  award. 
The  bill  therefore  prayed,  that  the  lands  of  A^rtinaxxd  Walher^ 
in  the  faid  hamlet,  might  be  declared  free  from  tithe  corn,  or 
that  Nettfdigatis  agreement  with  them  might  be  performed,  and 
an  iffue  directed  to  try  bis  right  to  the  faid  tithes  of  com  and 
grain  adfing  in  the  faid  hamlet  \  and  that  the  defendant  might 
be  reftrained  from  proceeding  at  law^  on  the  bond  mentioned  in 
the  agreement. 

The  defendant  admitted,  that  Jllen  was  vicar  and  entitled  to 
all  fmall  tithes ;  that  there  was  in  the  faid  parifh  the  hamlet  of 
Mapperlej^  formerly  part  of  the  poffeffions  of  the  abbey  of  Dale  i 
and  that  Martin  and  Walker  were  occupiers  of  lands  therein  \ 
but  he  denied,  that  any  of  the  lands  therein  were  exempt  from  the 
payment  of  the  tithes  of  corn  and  grain  ;  and  infifted,  that  he,  as 
impropriator,  was  entitled  to  all  rectorial  tithes,  except  of  hay, 
produced  in  the  faid  hamlet,  and  in  every  part  of  the  parifh  y 

Vol.  IV.  Y  and 
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MAftTiM      ai^d  he  admitted,  that  he  had  filed  his  bill  for  the  fame ;  and  he 
agairfl        fpoke  to  the  fame  effeftj  as  to  the  bond  and  awards  as  was  men- 
KiwDxcATi,   tiojjed  in  the  bill.  ^ 

The  plaintifis  replied ;  the  defendant  rejoined  ;  and  witneflcs 
were  examined  on  both  fides  ;  and  upon  hearing  of  counfel  for 
both  parties ;  and  on  reading  the  arbitration  bond,  dated  the 
&T^  of  November  1780,  figncd  by  %  Martin  and  others  ;  and 
the  award,  dated  the  twenty-eighth  of -W^j?  I78i>  figned  Jc^a 
Baiguy  and  fVilliam  Fitzherbert  5  and  the  anfwer  and  the  dcpo- 
fitions  of  John  Harrifon^  and  alfo  his  crofs  examination  ;  and 
on  debate  of  the  matter  ; 

The  Court  ordered  the  bill  to  be  difmified  with  cods. 


Mich.  Tiim,  TaYLOR  agawjl  FoX. 

Leicejterjbtrej  1\Jt  November  1780. 

The  reflor  of  ^HE  reftoT  of  Market  Bofuoorth^  in  the  county  of  Lelcefter^ 
MarketBoJkoortb,  ^  claimed  all  the  great  and  fmall  tithes  arifing  therein,  parti- 
in  Lof^prjbirt,  Q^i^rXj  in  the  liberty  or  chapelry  of  Shenton,  z  hamlet  within  the 
^T^and'fmail  P^'^'  '"  which  there  was  a  chapel  of  ease  belonging  thereto, 
Shcs  in  kind  ».  the  duty  of  which  was  performed  by  a  curate  found  and  provided 
rifing    in    the  at  the  plaintiff's  expence. 

ft„^  The  defendant  Fox  and  others  faid,  that  from  time  of  great 

antiquity,  and  down  to  the  year  1769,  the  rectors  of  Boftuoribt 
as  well  as  the  plaintiff  himfelf,  had  conflantly  accepted  from  WH' 
Ham  Woolafton  and  his  anceflors^  lords  of  the  manor  of  Sbenton^ 
and  owners  and  proprietors  of  the  feveral  farms  within  the  faid 
maxior,  and  particularly  of  the  farms  then  occupied  by  the  defend- 
ants, the  yearly  fum  of  twenty-five  pounds  in  full  faiisfadtion  of  all 
the  tithes  of  all  titheable  matters  arifing  in  the  hamlet  o{Sbettt<m\ 
that  ppoolajlon  was  abroad  ;  that  the  faid  twenty- five   pounds 

•  had  been  paid  to  the  ufe  of  the  reftor  in  fatisfadlion  of  the 
tithes  in  the  faid  hamlet|  as  a  modus  or  immemorial  payment, 
but  that  they  believed  that  the  fame  was  liable  to  be  refufed  by 
any  reftor  of  the  parifti ;  that  fometime  before  Lady  Day  I'nft 

-  they  received  notice  that  the  plaintiff  would  from  and  after  Lady 
Day  1 779,  take  his  tithes  in  kind ;  that  before  Midfummer  in  the 
faid  year  the  plaintiff  applied  to  them  for  payment  of  feme  of 
the  tithes  in  kind,  which  tfiey  refufed  to  comply  with  ;  that  the 
faid  William  Woolajion  was  owner  and  proprfetor  of  the  grounds 
within  the  faid  pariih  in  their  occupation  ;  and  that  he  had  in- 
demnified them  in  not  paying  their  tithes  in  kind* 

The  defendants  Seager^  Dudley^  Baxter^  and  y.  Richards  iaid, 
that,  from  time  whereof  the  memory  of  man  was  not  to  the 
contrary,  a  certain  yearly  fum  of  feven  ^o\xnA% per  annum^  called 
«  rste  or  compofition  tithe ^  had  been  payable  to  the  rcftor  of  the 

.       *  pariih 
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parifh  of  Sibfon^  for  and  in  lieu  of  tithes  arifing  upon  certain       Tatlok 
lands  fituate  within  fhe  faid  hamlet  of  Shenton^  which  were  then         ^^^''fi 
in  the  occupation  of  the  defendant  John  Beeby^  as  tenant  to  the  * 

defendant  /^.  Woolqfton^  and  which  payment  was  mentioned  in 
the  terriers  of  the  glebe  land  and  profits  of  the  faid  rcftory  of 
Sibjottm 

The  defendant  J,  Evans  faid,  that  he  was  reftor  of  Sibfon  ;  that 
he  had  never  pretended,  that  any  part  of  the  lands  in  the  hamlet 
of  Shfnion,  and  particularly  the  ^  lands  in  the  bill  mentioned  to 
be  in  the  occupation  of  the  other  defendants,  were  fituate  in 
the  parifh  of  Sibjbn  ;  that  he  had  never  received  or  pretended  to 
'  have  any  title  to  any  tithes  or  any  modus  or  payment  on  account 
of  tithes  of  any  land  in  the  faid  hamlet ;  that  the  parifhes  of 
Sibfon  and  Market  Bofworth  were  adjoining  to  each  other,  but 
that  he  could  not  fct  forth  the  boundaries  of  the  faid  parifhes. 

The  plaintiff  replied  \  the  defendant  rejoined  ;  and  wit- 
nefles  were  examined  ;  and  upon  hearing  counfel  for  all  parties; 
and  on  reading  the  proofs  taken  in  the  caufe ;  and  on  full 
debate  j 

The  Court  ordered  Fox  and  others,  the  occupiers^  to  account 
for  the  tithes  demanded  by  the  bill,  with  cof^s ;  and  the  bill,  as 
again fl  Baxter  and  others,  to  be  difmifTed  with  coflsk 

The  Court  further  ordered,  that  this  decree  be  without 
prejudice  to  any  right  the  reflor  of  Sibfin  may  hereafter  fet  up  to 
the  tithes  in  queflion  in  this  caufe,  or  any  part  thereof. 

The  deputy  made  his  report,  dated  the  twenty .feventh  of 
November  1786  }  the  defendants  filed  exceptions  thereto;  and 
upon  hearing  counfel  on  both  fides,  the  Court  ordered  the  ex- 
ceptions to  be  over-ruled,  and  the  report  to  be  confirmed. 

The  Court  further  ordered  the  defendants  to  pay  to  the 
plaintifi^the  fevcral  fums  of  money  reported  due  from  them  re- 
fpe£Kvely,  fubjedl  to  a  deduftion  of  fuch  fum  or  fums  of  money, 
as  fhould  appear  to  have  been  paid  by  the  defendants  refpeftively 
to  the  reftor  of  Sib/on,  on  account  of  the  fum  of  feven  pounds 
per  annum  for  tithes  ;  fuch  deduftion  to  be  made  by  fuch  of  the 
defendants  who  fhould  produce  a  receipt  or  receipts  for  the  fame ; 
and  that  they  do  pay  the  faid  plaintiff*  his  fubfequent  cofls,  to 
be  taxed. 

Etre,  Chief  Baron. 
HoTHAM,  Baron, 
Thomson,  Bitron. 


T  a  West 
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Mtcii.  Trim,  WmT   agdnft   EU>OP£R« 

»7.  Geo*  3. 

WViflnrti  15/A  Deambir  l^t6. 

m 

The  reaor   of  rpHE  rc£ior  of  Daufttfiy^  in  the  county  of  JFi'A/,  claimed  tbc 

A^'^W  8""*^**  *"^  ^'^^^  ^^^^^  ^^  ^^^  P*"^  *"  ^^°^'  particularly 

Bocfac gmt'and  ^^  tithes  of  corn,  graiiif  clover,  hay,  grafs,  agiftment  of  bar- 
(m»u  tithes  of  rea  cattle,  and  other  fmall  tithes,  fince  Lady  Day  I7&4« 

SbtfUrd^i  Farm, 

Safrittt*s  Farm,  Thc  defendant  J.  Tanner  faid,  that  there  was  in  the  parift 
^  ^EZr^'f^'m  ^^  anc»en^  **rm  called  Shfpherd^s  and  Bartletfs^  whicli  confittcd 
Lamds^  part  ©f  ^^  ^^^  hundred  and  forty  acres  of  land  ^  that  certain  pieces  of 
Bitrmi  Bargaim  land  Called  t^  thc  name  of  the  Uniotiy  parcel  of  the  faid  &rm,  were 
Farm^  the  land  in  thc  occupatlon  of  M,  Running  and  others ;  and  that  there 
^UedGNj^Mmr.  x)xcvi  was  and  had  been  immemorially  within  thc  faid  panffa^,  a 
auw'fO^f and  ^^''^^''*  ^^^*'  ^^^  owncr  OT  occupier  of  thc  faid  ancient  farnii 
tbe  Stimjn,  and  called  Sbepherd^s  and  BartletfSf  fhould  pay  to  the  reAor,  by 
DsuHtfey  Park  half  yearly  payments  at  Lady  Day  and  Michaelmas^  the  yearly 
Fsrm,  §of  auF'  f^^i  q{  g^  pounds,  eighteen  fhillings,  and  ten  pence,  as  a  modus 
Undft^of  Sc'ab^  ***  ^'^*^  ^^  *^^  tithcs  whatfoevcr,  ariling  from  the  faid  ancient 
hej  of  Bradtn.  £zrai  and  Is^nds  called  Shepherd's  and  Bartletfs  \  that  the  faid 
/orCv^inkind.      modus  had  been   immemorially  received  and  accepted  by  the 

redor  for  the  time  being,  in  lieu  of  fuch  tithes  ;  that  the  fame 
ought  to  be  received  accordingly ;  and  that^  he  was  ready  and 
wiUing  to  pay  the  fame  if  the  plaintiff  would  accept  tliereof. 

The  defendant  7.  Hwion  faid,  that  there  wa»  in  the  parifli  an 
tncietit  farm  called  Burnt  Bargain^  containing  one  hundred  and 
fixty-fix  acres  ;  that  certain  pieces  of  land  called  tie  Ever 
Greens^  part  of  the  faid  farm,  were  in  his  occupation,  as  alfo  the 
remainder  of  the  (aid  farm  }  that  there  then  was,  and  had  been 
immemorially  within  the  faid  parifh  of  Dauntfey^  a  cuftom  that 
the  owner  or  occupier  of  the  faid  ancient  farm  and  lands  called 
Burnt  Bargain  ihould  pay  to  the  re£tor  at  Lady  Day  and  Mi' 
ebofhuu  four  pounds,  nineteen  (hillings,  and  fourpence,  as  « 
modus  in  lieu  of  all  tithes  whatfoevcr  arifing  from  the  faid  an- 
cient bxai  and  lands  called  Burnt  Bargain* 

The  defendant  If^J/iam  Spencer  faid,  that  there  was  in  the  pa- 
rish an  ancient  farm  called  Trotman*s  Cripps  and  Stumps^  yfhkh 
confifted  of  one  hundred  and  fcventy-five  acres  of  land  ; 
that  certain  pieces  or  parcels  of  land  called  Good  Mmday^ 
part  of  the  faid  ancient  farm  were  then  in*  his  occupation,  and 
the  remainder  in  the  occupation  of  J.  Tanner  and  J.  MukoA ; 
that  there  then  was,  and  had  been  immemorially  within  the 
parifli,  a  cuftom  that  the  owner  or  occupier  of  the  faid  anctent 
farm  and  lands  called  TrotmarCs  Cripps  and  Stumps  ihould  pay 
at  Lady  Day  and  Michaelmas  five  pounds,  eleven  (hillingSi  and 
(evenpencc  halfpenny^  as  a  modus  in  lieu  of  all  tithes  whatfoevcr 
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arifiog  from  the  )aid  ancient  farm  called  Tniman'i  Crtff^  and        Wxst 
Stuffips.  n*^f 

The  defendant  R,  Hoeper  faid^  that  he  had  for  twenty  years 
paft  rented  in  the  parifli  Dauntfey  Park  Farm  confiding  of  three 
hundred  and  twenty-five  acres ;  that  he  had  never  paid  any  tithes 
in  kind  whatfoever  for  the  faid  farms,  for  that  the  fame  then 
was,  and  from  time  immemorial  had  been  helddifcharged  of  and 
from  tlie  payment  of  all  manner  of  tithes ;  that  the  faid  farm  and 
lands  were  parcel  of  the  demefne  lands  belonging  to  the  abbey  of 
Bradenjiokiin  the  faid  county  at  and  long  before  the  time  of  the 
diflblution  thereof;  that  the  iame  were  held  by  the  abbot,  at 
and  before  fuch  difiblution,  freed  and  difcharged  from  the  pay- 
ment of  any  tithes  whatfoever ;  that  by  virtue  of  the  ftatnte  of 
3 Ik  Hen.  S.  the  faid  abbey,  one  of  the  greater  abbies,  wat 
difi[blved  ;  that  the  faid  farm  and  lands  called  Park  Pamiy  to- 
gether with  other  pofiefiions  of  the  abbot  and  convent  thereupon 
became  vefted  in  Henry  the  Eighth  g  that  they  were  granted  by 
him  to  ibme  perfon  or  perfons;  that  neither  the  faid  king 
Dor  any  of  his  grantees  thereof,  nor  any  of  the  owners  or 
occupiers  thereof  had,  fince  the  diflblution  of  the  faid  ab« 
bey,  paid  any  tithe  whatfoever  arifing  from  the  faid  farm 
and  lands,  nor  any  fatisfaftion  in  lieu  of  the  fame,  but  had  con- 
fiantly  held  and  enjoyed  the  fame  exempt  and  difcharged  there- 
from ;  that  the  fame  therefore  ought  to  be  fo  exempted,  and  the 
plaintiff  decreed  not  entitled  to  any  tithes  coming  therefrom^  or 
to  any  iatisfa£tion  in  lieu  thereof* 

The  defendats  Tanner,  Horton^  and  Spencer  Atxktti,  that  the 
plaintiff  had  ever  applied  to  them,  fave  by  the  bill ;  but  they 
admitted,  that  they  had  received  the  notice  therein  mentioned  ' 

for  the  payment  of  their  tithes  in  kind. 

The  plaintifis  replied  ;  the  defendants  rejoined  ;  and  witnefiet 
were  examined  on  both  fides;  and  upon  hearing  counfel  on 
both  fides  J 

Th£  Court  ordered  the  deputy  to  take  an  account  of  what 
was  due  from  the  feveral  defendants  refpeftively,  for  all  and  fin*^ 
gular  the  titheable  matters  and  things  demanded  by  the  bill  % 
the  defendants  Tanner,  Hcrton,  and  Spencer  to  pay  the  plaintiff 
his  ^ofls  }  and  the  account,  as  to  the  defendant  HoepeTf  to  be 
taken  without  cofts. 

The  deputy  remembrancer  made  his  report,  dated  the  twen* 
ty-eighthof  J/^iiiirylafky  to  which  the  defendants  took  excep- 
tions ;  and  upon  opening  the  decree,  report,  and  exceptions  oh 
the  twenty-firft  otjpril  1788  ;  and  hearing  counfel  i 

The  Court  ordered  the  exceptions  to  be  over-mled ;  the 
f»ort  to  be  ^Mfiiined  with  fubfeqaent  cofts  -,  and  the  defend- 
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HdorKx. 


WitT        ants  to^ay  to  the  plaintiff  the  feveral  foms  reported  due  for  the 

ugcanji        titheable  matters  demanded  by  the  bill. 

Eyre,  Chief  Bartm^ 
HoTHAM,  Baron, 
Perryn,  Baron. 
Thomson,  Baron, 


HiLAtYTtiM  Blashfield  againft  Morris. 

27.  Geo.  3* 

Hereford/bke,  2^th  February  1787. 

TH;e  farm  called  'TpHE  bill  ftatcd,  that  bj  indentures  of  Icafcand  rcleafe,  dated 
/iw  Pri«ij,  in  the  X  the  third  and  fourth  of  February  1 782,  John  JVhitmore 
T^^^^j^'*  conveyed  to  J.  Powelly  by  the  direftions  of  the  plaintiff,  the 
lauihTfree.  '*  fee  fimple   of  the  tithes  of  corn,   grain,  grafs,  and   hay,  and 

the  emoluments  and  appurtenances  thereto  belonging,  year- 
ly ariiing  vrithin  the  fields,  hamlets,  precin^ls,  and  town- 
fliips  of  Hardivickey  in  the  parifli  of  Clifford^  in  the  county  of 
Hereford  \  that  the  defendant  had  been  entitled  to  the  laid 
tithes  'j  that  he  occupied  a  farm  called  the  Priory  Farm^  in  the 
faid  townfliipi  that  he  had  had  thereon  wheat,  muncorn,  rye, 
barley,  oats,  peafe,  pulfe^  vetches,  grafs,  and  hay,  the  tithes  of 
which  he  had  refufed  to  pay.  The  bill  therefore  prayed  an  ac- 
count of  all  the  tithes  of  corn,  grain,  grafs  and  hay  which  he 
had  coUedled  or  received,  and  payment  of  what  fhculd  appear  to 
be  due  thereon. 

The  defendant  infifted,  that  the  plaintiff  had  no  legal  right  to 
the  tithes,  and  claimed  the  famebenehc  from  his,  the  plaintiff's, 
defeA  of  title  as  if  he  had  demurred  to  his  bill  on  account  thereof. 
He  faid,  that  he  occupied  .Priory  Farm  ;  that  the  fame  was  not  io 
the  townihip  of  Hardwicke\  that  it  had  never  paid  any  tithes  to 
the  owner  or  proprietor  of  tithes  thereof ;  that  the  faid  fjrm 
confided  of  the  fcite,  circuit,  and  precinfts  of  the  late  priory  of 
Clifford^  and  of  certain  lands  thereto  belonging,  ufually  held  as 
part  thereof,  and  of  the  tithes  of  the  laid  fcite,  circuit,  precinAs, 
and  lands  ;  that  the  fame  were  among  the  feveral  manors,  lands, 
and  hereditaments  granted  by  Edward  the  Sixth  to  WUIiam^ 
Earl  of  Pembroke^  to  hold  by  knight's  fcrvicc,  diftinA  from  any 
other  the  eftates  or  poffeffions  of  the  late  priory  of  Clifford  \  that 
from  the  diffolution  of  the  priory,  and  long  before  and  until 
the  prefent  time  no  tithes  had  ever  been  paid  or  payable  to  any 
of  the  priors,  or  other  occupiers  of  the  faid  lands  and  premifes,  to 
the  plaintiff,  or  to  any  other  perfon  or  perfons  under  whom  he 
claimed  j  that  the  prior  and  convent  were,  on  the  day  of  the  diffo- 
lution thereof,  and  had  been  long  before  fcifed  in  their  dimefneas 
•f  fee  of  and  in  all  and  fingular  the  tithes  yearly  ariiing  upon  all 
and  every  part  of  the  faid  farm  and  lands  \  .that  the  faid  tithes 
did|  on  the  diffolution  of  the  priory,  become  vcfted  in  Henry  the 
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Xigitii  that  they  continued  in  the  crown  until  the  lame  were-  Biaiwiih* 
,  granted  by  Edward  tie  Sixth,  or  feme  otherkings  or  queens  of  Mofrii, 
thefe  realms  to  the  faid  Earl  of  Pembroke,  or  fome  other  pcrfon 
or  perfons  under  whom  Richard  Woodhoufe^  as  owner  of  the  lay 
fee  and  inheritance  thereof  claimed  \  and  that  the  defendant  ^ 
was  his  lefiee;  that  thi  manor  or  townihipof  Hardwicke  was 
only  a  part  of  the  poileiBons  belonging  to  the  priory  of  Clifford  \ . 
that  it  was  held  by  focage  diftinA  from  the  fcite,  circuit,  and 
precinAs  of  the  priory,  as  well  as  from  the  manor  of  Clifford^ 
under  the  refpeftive  grants  thereof  after  the  fame  became  vcfted 
in  the  crown  ;  that  from  the  time  #f  the  diflblution  of  the 
priory,  none  of  the  proprietors  of  the  manor  or  townfbip,  or  of 
the  tithes  therepf  had  ever  received  any  tithes  from  the  lands  be* 
longing  to  or  part  of  the  precinfts  of  the  fcitc  of  the  priory ; 
but  that  in  the  title  deeds  of  the  Priory  EJiate^  the  fame,  toge- 
ther with  other  lands  then  held  therewith,  wfere  defcribed  to  be  •  ' 
iituaCe  in  the  vills  of  Clifford^  Bach^  and  Dorjloriy  and  no  part 
thereof  in  the  manor,  vill,  or  townfhip  of  Hardwicke  \  that  the 
tithes  of  the  Priory  BJlate  had  been  from  time  to  time  conveyed  as 
a  layfee^  together  with  the  faid  fcite  of  the  priory  of  Clifford \  and 
that  neither  the  faid  J.  Whitmore^  nor  any  of  hi^  ancellors,  or  the 
perfons  under  whom  he  claimed,  was  or  were  feifed  of  the  tithes 
of  the  Priory  Ejlate,  x)r  had  ever  received  or  enjoyed  the  fame. 
The  defendant  admitted,  that  he  had  com,  grain,  '  grafs,  and 
hay  growing  on  the  Priory  Lands^  but  infilled,  that  the  plaintiff 
had  not  fet  forth  fuch  a  cafe  as  entitled  him  to  a  difcovery.        ^ 

The  plaintiff  replied  ;  the  defendant  rejoined  j  and  witneflcs 
were  examined  on  the  part  of  the  plaintiff;  and  upon  hearing 
counfel  for  all  parties  ; 

The  Court  ordered  the  bill  to  be  difmiffed  with  cofts. 

£tR£>  Chief  Baron. 
HoTHAM,  Baron. 
Perrtn,  Baron. 


Cowley  againfi  Keys.  HitAtTT.m 

Effexy  iith  February  1787. 

npHE  reftorof  Goldhanger^  with  the  chapel  of  Little  Tokham^  The«ftate  called 
-■-  in  the  county  of  Effex  annexed,  claimed  the  great  and  l^g^  ^arm, 
fmall  tithes  of  the  pariih,  particularly  the  tithes  of  Longwick  '1^^''^^^^^ 
Farm,  of  a  decoy  pond  for  taking  wild  ducks,  widgeons,  teals,  ^^^^^^  -^  jj^ 
and  other  wfld  fowl,  of  wheat,  barley,  rye,  oats,  peafe,  beans,  parimof  (?•«- 
coppice  wood,  underwood,  (heep,  milch  cows,  lambs,  milk,  Wfrr,  in  Efex, 
calves,  and  various  other  titheable  matters  and  things  •,  and  l^/^'J^'^j;*""   * 


OCCM' 


ftatcd,  that  the  defendant  had  yearly  fold  wild  ducks,  widgeons,  ^^.^    ^^   jj^ 

9mtr,  as  having  bccn  fomierly  p««el  of  the  poOeflioM  oHhemonaOcrj  oiSt.  Marj,  in  Cpuffjsli,  in 
the  laid  cooDtyi 
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CowisT  teal,  and  other  wild  foiri  taken  on  and  firom  the  iecoj  p9ni\  lliaf 
7l^  he  had  made  a  great  profit  thereof ;  that  there  was  within  the 
faid  parifh  an  immemorial  coftom  that  tithes  in  Idnd^  or  a  foil  re- 
compence  for  the  valoe  thereof,  (hould  be  paid  for  all  wild 
ducks,  widgeon y  teal,  or  other  wild  fowl  taken  on  or  from  any 
decoy  pond  in  the  pariOi,  and  fold  for  xiioney  by  the  occupiers 
of  fuch  decoy  pond  ;  that  by  common  right  or  ancient  cuftoo^ 
within  the  parifhes  near  to  and  adjoining  the  parifli  of  GoUkm* 
gfTy  tithes  were  doe  and  regularly  paid  to  the  refpe£live  refiort 
and  vicars  thereof  for  all  wild  ducks  and  other  wild  fowl  taken 
within  fuch  pariOies,  and  fold  in  like  manner ;  that  no  moditi 
had  ever  exifted  in  the  faid  parifli ;  that  the  tithes  in  kind  of  all 
the  tkheable  matters  were  due  to  the  plaintiflF  as  rpftor,  from  the 
defendant  as  occupier  of  the  faid  farm  i  that  in  cafe  any  compofi* 
tion  had  ever  fubiifted  it  was  only  a  temporary  agreement  \  thai 
he  had  given  the  defendant  a  notice  in  writing,  dated  the  twen- 
ty-ninth day  of  ^Septetnher  1 783,  to  fet  out  his  tithes  in  kmd  i 
and  that  the  great  tithes  of  the  faid  fkcm  were  worth  eight  fliitt 
lings  an  acre*  The  bill  therefore  prayed  an  account  from 
Mkhaelmoi  1783,  and  payment  of  what  fliould  a^ppear  to  be  (^Q 
thereon* 

The  defendant  infiftedi,  that  Longmck  otherwife  Lottgv^ 
Farm  had  been  formerly  parcel  of  the  pofleiEons  of  the  mo-r 
nailery  of  Saint  Mary  in  Cogge/ba/l,  in  the  county  of  Effhe  i 
that  the  faid  abbey  was  of  the  Cijlertian  order  yxhu.  it  had 
been  founded  by  King  Stephen  and  his  confort  ^unn  Ma* 
tilda  in  1 142  ;  that'it  was  afterwards  furrendered  or  diilblved  in 
the  twenty-ninth  of  Henry  the  Eighth  j  that  the  faid  monaftery, 
*and  the  lands  thereunto  belonging,  previoufly  to  and  at  the  time 
of  the  furrender  were  in  the  manurance  of  the  abbot  and  convent 
difchargcd  from  the  payment  of  tithes ;  that  in  the  twenty? 
ninth  year  of  Hetiry  the  Eighth^  the  abbot  and  convent  furren- 
dered all  the  eflates,  including  the  faid  farm  and  lands,  belong- 
ing to  the  abbey  to  the  Crown  ;  that  the  furrender  was  con- 
firmed by  3 1 .  Hen,  8* ;  that  the  faid  land;^  fo  occupi^  and 
manured  by  him  had  continued  tithe  free  ever  iin^e :  that  by 
letters  patent,  dated  the  fcventeenth  of  July^  in  the  ^hnty-fifth 
year  of  Henry  the  Eighth^  the  faid  king  had  granted,  amongft 
t)ther  things,  all  that  his  manor  or  grange  of  Tollefiunt^  other- 
wife  called  ToUeJbunt  Grange  and  Lofigw^,  in  the  faid  county^ 
with  the  rights,  members,  and  appurteoapces,  lately  to  the 
monaftery  oi  Cogge/ball  belonging,  with  its  rights»  menders, 
and  appurtenances,  to  S.  Beckingham  and  Ann  his  wife»  to  hold 
to  them,  their  heirs,  and  aiBgns  for  ever  \  that  by  virtue  of  feve^ 
ral  mefne  conveyances  he  derived  a  tide  to  the  afprefaid  lands; 
that  they  were  then  in  his  own  occupation  and  manurance } 
that  he  had  pnrchnled  the  iame  about  ^^7  1783  ;  thathefiill 
continued  feifed  thereof  in  fee  \  and  that  fo  long  as  he  fhould 
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tfontintte  Xo  occupy  the  fame,  he  was  not  liable  to  pay  any  tithes  Cowt»T 
for  the  produce  thereof  5  and  he  fet  forth  the  number  of  acres  ^'^^ 
the  iaid  farm  contained,  and  the  decoy  pond,  and  how  fituated 
within  the  faid  pariih  of  Goldhanger  and  of  Tollejbunt  Becking* 
tamt  and  the  quantities  of  the  titheable  matters  he  had  fed, 
Sec  thereon  J  and  further  iniilled,  that  the  tithe  of  wild  fowl 
was  i^ot  payable,  as  the  fame  was  not  either  dqe  by  cuftom  or 
copu^op  right. 

The  plaintiflfk  replied  ;  the  defendant  rejoined ;  and  wit* 
nefles  were  examined  on  the  part  of  the  plaintiff  before  a 
SarOn  i  when  upon  hearing  counfel  on  both  fides  ;  and  read- 
ing the  following  evidence  for  the  defendant,  viz.  Liber  Regis 
from  THB  FIRST  FRUITS  OFFICE,  title  <<  Lexden  Decanat ;"  a  fur- 
reader  from  the  augmentat  ion  offiqe  of  the  prior  and  fellows 
pf  the  abbey  of  Cogge/baH^  dated  the  twenty-fifth  of  February^ 
in  the  twenty«ninth  year  of  the  reign  of  Henry  the  Eighth  i  ^ 
grant  from  the  rolls,  dated  the  ieventeenth  of  ^Wjr,  in  tbe 
thirty-fifth  of  Henry  the  Eighth;  a^n  inqtdjitio  poft  mortem  of 
Suphen  Beehyngham^  dated  the  fourteenth  of  jipril  in  the  firft 
year  of  J^ueett  Einiaketh ;  a  leafe  and  releafe,  dated  the  thirteenth 
imd  fourteenth  of  May  1 744,  from  Themas  Blandford  and  others 
to  W.  LeapeTj  his  heirs,  and  afligns ;  indentures  of  fine  of 
trinity  Term^  in  tbe  tenth  year  of  George' the  Firji^  Jftlliam 
JLeaper^  plaintiff,  and  Thomas  Blandford^  deforceant ;  an  inden* 
tnre,  dated  the  fifteenth  of  July  I737>  between  ff^illic^m  Lea^ 
per  of  the  one  part,  and  Thomas  Hill  of  the  other  part ;  a  fet- 
tlement^  dated  the  twenty-feventh  day.  of  February  1738,  be- 
tween WUliam  Leaper  and  others ;  an  alfignment  of  a  mortgage* 
dated  the  twenty-firft  of  December  1741,  from  Thomas  Hilt  to 
(2.  Rejlotfds  i  feveral  other  aiSgnments  and  deeds  of  leafe 
^nd  releafes  in  the  fifteenth  and  fixteenth  of  Mity  1783,  from 
7.  R.  Kirby  to  the  defendant ;  a  record  of  a  bill  and  anfwer  in 
in  this  court,  filed  Trinity  Term,  in  the  fifth  year  of  George  the 
^birdf  Keen  v.  Kirby ;  tbe  minlfter's  books  of  the  parifhes  of 
ToUeJbunt  Major^  otherwife  Beckjngham^  and  Goldhanger  \  and 
an  extract  therefrom,  dated  the  fourth  of  November  1647  }  and 
reading  the  following  evidence  for  the  plaintiff,  viz,  an  ofiice 
copy  of  a  fine  of  Hilary  Term,  in  the  twenty-ninth  year  of 
Henry  th^  Sighth,  between  the  faid  king  demandant,  and  the' 
abbot  of  Coggefikall,  defendant }  an  ofiice  copy  of  a  grant  from 
THE  R0|.|«8,  dated  tbe  twenty-third  of  March,  in  the  twenty- 
ninth  year  of  Henry  the  Eighth,  to  Sir  Thomas  Seyniour ;  a  deed 
from  fhc  augiAentation  office,  dated  the  twelfth  of  Mayy  in 
the  thirty-third  year  of  Henry  the  Eighth,  between  the  faid 
king  and  the  faid  Sir  Thomas  Seymour;  a  particular  for  a 
grant  of  hmds  to  Stephen  Beckyngham,  dated  the  ninth  of 
May,  in  the  thirty-fifth  ^ear  of  Henry  the  Eighth;  an  inquifitio 
fqfi  mortem  of  Stephen  Beriyngham^  dated  the  fourteenth 
<^^frik  lA  the  f)xft  yaer  ol^ueen  ElIzcM  i  two  entries  in  the 
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CowtET       faid   miniftcr's  bo0k   of  the  parilh  of  Qoldhanger^  dated   the 
tiiamfi         thirtieth  of  December  1695,  and   the   twenty-fourth   of  June 
•         1698  ;  an  extrSft,  dated  the  fourth  of  November  1647  ;  and  on 
full  debate  of  the  matter  \ 

The  Court  ordered  a  trial  upon  the  following  ifluc,  to  wit, 
cc  "Whether  the  lands,  in  the  pleadings  in  this  caufe  mentioned, 
••  of  which  the  defendant  is  owner  and  occupier,  and  from 
<'  which  tithes  are  demanded  by  the  bill,  or  any  and  what  part 
'*  thereof  were,  at  the  time  of  the  furrender  of  the  abbey  of 
**  Coggejfjalli  part  of  the  poiTeffions  of  the  faid  abbey/' 

The  defendant  in  equity  to  be  plamtiff  at  law;  to  be  tried  by 
a  fpecial  jury;  the  judge  to  indorfe,  &c.  with  the  ufual  direc* 
tions. 

On  the  fixth  day  of  November  1787,  the  plaintiff  moved  for 
a  ne%v  trial,  when  the  defendant  was  ordered  to  fliew  caufe, 
and  upon  the  twenty-fifth  day  of  January  1788,  a  new  trial  was 
granted,  without  allowing  any  cods  of  the  former  trial,  feme 
evidence  on  the  part  of  Keys  having  been  improperly  rejedtcd. 

'  The  reflor  afterwards  agreed  to  give  up  his  demand  of  the 
tithes  of  the  faid  farm,  fo  long  as  Keys,  or  any  future  owner 
thereof  (hould  occupy  the  fame ;  and  the  faid  agreement  was  on 
the  twelfth  of  February  1788  made  an  order  of  the  Court ;  and 
the  bill,  purfuant  thereto,  difmifled  wuh  cods. 

Etre,  Chi^  Baron* 
HoTHAll,  Bare  ft, 
Perhyn,  BarQn. 


EaitikTsiim,  Bramstpn  ava/pjl  Heron. 

»7.    Gio   3.,  <>      -^      . 

London y  ftb  May  1 787. 

The  impropria-  'TpHE  leffee  of  the  impropriate  reftory  of  Saint  Botolph  witboat 
^'\^i^<^!rL  ^iderfgntey  in  the   diocefe  of  London,  claimed   of  the  dt- 

rj/VTn  the  cMy  f'^ndants  two  (hillings  and  ninepcnce  in  the  pound  rent,  purfuant 
ei  London, liGti'  to  the  ftatute  37.  Hen.  8.  c.  12.  and  the  decree  therein  con- 
ly  em'Hkdtothc  tained,  in  lieu  of  tithes  of  their  dwelling  houfes,  &c.  in  Uttle 
tiihcsonhoufcs,  Britain,  Barbican,  znd  j^lder/gate  Street,  ^c.  as  in  the  faid  bill 
«ccn.d.n/io  an  was  mentioned. 

inquifitionttken  rj,j^^  defendants  faid,  that  the  dean  and  chapter  of  fTefimin^ 
and  not  accord-  jl^^  were  the  owners  of  the  inheritance  of  the  impropriate  rcc- 
ingiothcftaiute  tory  aforefaid  ;  that  the  plaintiff  was  their  leffee  ;  that  the  37. 
37  i/r«.8.  c.ia.  Jjfn.  8.  c.  12.  had  paffed,but  that  the  plaintiff  was  not  entitled  to 

the  tithes  by  virtue  of  the  faid  aft  and  decree,  becaufe  it  appeared 
by  an  ancient  record  in  1629  ^^^^  ^  commii&onhad  iffued  to  en- 
quire after  exadled  fees  and  innovated  offices ;  that  on  the  fixth 
oijuly  i62ifj  an.in<juiiItion  vras  taken  at  Trinity  Hall,  m  Alderf- 
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gate  Street  \    that   the  fees  or  duties  mentiened  in   the  faid     B^AMi-ron 
inquifitioiif  and  no  more,  had  been  and  were  taken,  for  the       Hiltii. 
matters  and  things  therein  exprefled  before  16x7  ;  that  iince  > 

that  time,  viz,  in  1620  and  iincej  great  fees  and  duties  had 
been  exacted  and  taken  ;'that  the  impropriator  did  not  derive 
his  title  to  the  tithes  in  the  faid  parifh,  from  tlie  faid  ftatute  of 
the  37.  Hen.  8.  or  the  decree  therein  mentioned,  but  that  the 
fame  was  founded  upon  cuftom  and  prefcription  only ;  that  there- 
fore he  could  not  vary  the  quantum  of  money  which  had  been 
paid  to  him  from  the  feveral  ancient  houfes,  according  to  the 
improvement  of  rents,  or  upon  their  being  rebuilt,  nor  could  he 
have  any  claim  whatfoever  to  receive  the  tithes  of  houfes  ereAed 
on  wafte  gfounds  ;  that  there  never  was  any  fettled  rate  of  ' 
payment  of  tithes  in  the  faid  parilh  according  to  the  faid  a£l 
and  decree,  but  that  fome  houfes  paid  four  (hillings,  fome  five 
ihillingSy  fome  fix  {hillings  and  eightpencej  and  fome  higher ; 
that  the  faid  dean  and  chapter  were  fo  fatisfied  that  they  had  no 
right  to  the  tithes  of  the  faid  parifh  under  the  faid  (latnte  and 
decree,  that  they  did  not  r^ifc  their  fines  on  their  leflee  on 
renewing  his  leafe,  which  they  would  have  done  very  conftdcr- 
ably  if  the  tithes  of  the  faid  parifh  could  have  been  coile£ted 
according  to  the  rates  fpeciiied  in  the  faid  decree :  they  ad- 
mitted, that  they  were  occupiers  of  the  feveral  dwelling  houfes, 
as  ftated  in  their  anfwer,  at  fuch  rents,  but  infifled,  that  the 
plaintiff  was  not  entitled  to  have  tithes  for  them,  after  the  rate  of 
two  (hillings  and  ninepence  in  the  pound  ;  but  that  they  had 
feverally  paid  yearly  the  feveral  fums^  as  in  their  anfwers  arc  fet 
forth  for  the  fame. 

The  plaintiff"  replied  5  the  defendants  rejoined  j  and  witneilcs 
were  examined  on  both  (ides  ;  and  upon  hearing  counfcl  for  all 
parties ;  and  reading  the  indenture  of  leafe  from  the  dean  and 
chapter  olWeJlminftery  to  the  plaintiflF  of  the  impropriate  rec- 
tory or  parfonage  of  Zaint  Botolph  without  Aider/gate^  dated  the 
ninth  oi  March  1784;  the  proofs  taken  in  the  caufe  on  both 
fides  *,  and  on  debate  of  the  matter  ; 

The  Court  ordered  the  defendants  to  account  for  the  tithes 
of  their  feveral  dwelling  houfes  and  premifes  late  in  their  occu- 
pations, in  the  pleadings  of  this  caufe,  after  the  feveral  rates 
mentioned  in  their  anfwers,  during  the  time  demanded  by  the 
bill,  and  pay  the  plaintiif  the  fame,  with  his  coils. 

The  deputy  remembrancer  made  his  report,  dated  the  feventh 
oi  July  1787,  and  on  the  twelfth  of  July  the  report  was  con- 
firmed, with  fubfecjuent  coils. 

£tre.  Chief  Baron^ 
HoTHAM,  Baron, 
Perrtn,  Baron, 
THOMSON;  Barons 

OW£N 
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T«iir.  Ttifti,  Owen  agawfi  Owen. 

»7.  Gko.  j. 

^ngUjim^  \^th  June  1719* 

The  reftor  of  'T^HE  reftory  of  AberfraiVf  in  the  iflc  of  Anglefia^  claimed  Ae 
jiltrfiaw^  in  A  great  and  ftnall  tithes  arifing  therein,  particaiarlj  the  tithe 
^fee^r^  °f  *^<=  ^»y  oi  Tyndryfotl Farm  fincc  1784. 

the**^  "pafturt  '^^  defendant  admitted,  that  in  that  year  he  had  cbI  hay 
grounds  called  upon  feveral  parts  of  his  faid  farm,  as  in^  his  anfwer  ftated,  fai^ 
J'rwywf,  part  of  faid,  that  he  had  not  paid  the  plaintiff  Owm  the  tithes  thcrecrf'^ 


^h^^'h^'i'^ii  as  being  pafture  hay  cut  after  cattle  had  dqudfaired  thereon, 

l^^c^ebadde^      The  plaintiff  replied ;   the  defendant  rejoined;    witndles 

vaitured  on  ihe  vrtTC  examined  and  counfel  heard  on  both  fides  \  and 

land. 

The  Court  ordered  the  deputy  remembrancer  to  take  an  ac* 

count  of  what  was  due  for  the  tithes  of  hay  which  had  arilen 
on  the  fields  called  Frwynog  for  the  year  1784,  without  cofts. 


TiiK.  Tmm,  Thomas  azainfi  Hughes. 

S7.  GBo.a.  I  ^ 

Monmouthjbire^  2^tb  Jum  1787. 

The  re  dor  of  ^^JiE  TC&OT  of  Llativ  J  bangel  Teflern  Llewerfij  in  the  county  of 
L/anvihMge/,  in  1  Monmouth^  claimed  the  great  and  fmall  tithes  arifing  therc- 
rntitied' to  the  ^"*  particularly  the  tithes  of  hay,  grafs,  clover,  herbage,  agift- 
tithcs  of  iiay,  ^^^^  of  barren  cattle,  colts,  calves,  milk,  and  lambs. 

tifbnent  of  hv-  Thc  defendant  admitted,  that  he  had,  from  I799f  occopicd' 
ffcn  catue,  wool,  an  eftate  of  his  own  in  the  parifli;  that  he  alfo  rented  fbme  land 
lambs,  colts,  therein ;  that  he  had  hay  and  clover  arifing  from  his  faid  lands; 
poultry,  and  j^d  ^^at  he  had  not  fet  out  or  paid  tithe  thereof  in  kind,  for  that 
but  not'to  aTift!  *^cre  was  a  cuftom  in  the  pari(h,  that  the  owners  and  occupiers  of 
mtnts  on  ujttr  land  therein  (hould  pay  to  the  reAor  at  Eafier  yearly  twopence 
fefiuru  for  every  ftatute  acre  or  day's  math  of  meadow  and  grafs  land, 

which  day's  math,  according  to  the  cuftom  of  the  pariik  and 
neighbourhood,  had  been  confidered  as  much  ground  as  a  man 
could  mow  in  a  day,  as  a  modus^  in  lieu  of  tithe  hay  mowed  oo 
fueh  lands.  The  defendant  alfo  admitted^that  he  had  on  his  farm 
divers  horfes,  mares,  and  working  oxen  ^  but  faid  that  they 
had  all  been  ufed  for  the  purpofes  of  hufbandry  and  no  other, 
except   one  of  the  horfes  \    that  he  ufually  rode    the   faid 
horfc  to  market  and  about  his  farm  ;  and  that  therefitire  the 
plaintiff  was  not  entitled  to  agiftment  tithe  of  the  faid  horf(^ 
mares,  and  oxen.     He  fet  forth  the  number  of  young  colts,  hei« 
fers,  and  fteers  which  he  had  bred  on  thc  faid  farm^  and  ufed  for 
the  plough  or  pail  in  theparifh,  and  qo  other  purpofe;  and  in* 
filled^  that  the  plaintiff  was  not  entitled  to  any  tith^  for  their 

I  agiftmeDt 
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HvOMILi. 


Sgtftment.    The  defendant  al(b  fet  forth  the  mimbef  of  cov$  he      Tsoma* 

kept,  which  had  calved  and  yielded  milk  ;  and  admitted  that  he      ^  'f  j^ 

had  not  fet  out  or  paid  the  plaintifftithes  milk  or  calves  in  kind, 

£or  that  there  was  a  cuftom^  that  the  owners  or  occapteri  of  land 

therein  (hould  pay  to  the  reStotiX  Michadmas  yearly,  or  fo 

ibon  after  as  demanded^  twopence  halfpenny  for  every  cow  and 

calf»  and  one  penny  halfpenny  for  every  cow  without  a  calf|  ai 

a  modus  in  lieu  of  the  tithes  of  milk  and  calves  had  from  and 

produced  by  fucU  cows.    The  defendant  further  infifted,  that 

there  was  a  cuftom  in  the  parifh,  that  the  owners  and  occupiers 

of  lands  therein  (hould  pay  to  the  redor^  at  ISchatlmas  yearly,  or 

ib  loon  after  as  demandedj^  the  fum  of  one  (hilling  for  every 

colt  or  foal  had  by  them  dropt  in  the  faid  parifh,  as  a  modus  \xk 

lien  of  the  tithes  of  fuch  colt  and  foaU    The  defendant  feC 

forth  the  number  of  fheep  he  had^  but  not  the  quantity  of  wool ; 

and  faid,  that  the  plaintiff  had  agreed  to  accept  of  one  penny  for 

the  fleece  of  wool  of  each  Iheep,  and  threepence  for  every  lamb 

which  dropped  and  lived  to  be  titheable,  to  prevent  difputes,  as 

the  defendant  occupied  lands  in  another  parifh^  where  his  iheep 

'dlSo  depaftured,  and  fome  of  his  lambs  might  drop, .  and  for 

which  the  defendant  paid  a  compofition  to  the  incumbent  of  the 

other  parifh  of  one  (hilling  a-year,  and  wl^ich  agreement   was 

binding  for   the  aforefaid  years.    He  further  (aid^  that    the 

plaintiffhad  yearly  recehrcd  of  him  the  tithes  of  pigs,  geefe, 

apide$9  and   pears  in    kind.     He  denied,  that  the  plaintiff 

ever  demanded  tithes  of  •  the  grafs  and  clover  till  the  twenty. 

third  oi  June  1784.    He  alfo  faid,  that  he  had  not  paid  the 

plaintiff  the  aforefaid  modufis  for  the  tithes  of  hay,  milk,  calves 

and  foals,  or  the  money  due  upon  the  aforefaid  compofitions  for 

wool  and  lambs,  there  being  an  open  account  fubiifting  betweea 

them* 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witneiles 
were  examined  on  both  (ides ;  and  upon  hearing  counfel  on 
both  fides  \  and  reading  divers  proofs  taken  in  the  caufe  \  and 
a  letter  from  the  plaintiff  to  the  defendant,  dated  the  twenty-) 
third  of  June  1784; 

The  Court  dircfted  an  iffuc  to  try, "  Whether  there  is  now, 
*<  and,  from  time  whereof  the  memory  of  man  is  not  to 
<<  the  contrary,  in  the  faid  pariffa  of  L/anvihangel  TeJiernLIewern, 
*^  has  been  an  ancient  and  laudable  cuftom,  that  owners  or 
«  occupiers  of  lands  in  the  faid  pariih  (hould  pay  and  ought  to 
*«  pay  to  the  reftor  of  the  faid  pari(h  for  the  time  being,  or  his 
«*  iefiee,  at  Eafier  yearly,  or  fo  foon  after  as  demanded,  the  fum 
<«  of  twopence  for  every  ftatute  acre  or  day's  math  of  meadow 
**  or  grafs  land,  the  faid  day's  math,  according  to  the  cuftom  of 
«  the  pari(h  and  neighbourhood,  being  confidered  as  fo  much 
«<  ground  as  a  man  can  mow  in  a  day,  which  had  been  held  by 
<<  them  in  the  (aid  pariih,  as  a  modus 'i^nd  ancifnt  payment,  for 

r  «*  and 
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TioMAt      €<  and  in  lien  and  fatisfa£Uon  of  tithe  hay  by  th^m  had,  got, 
ne«J»/9        u  and  mt>wcd  from  fuch  lands." 


KUGHIS. 


The  defendant  in  equity  to  be  plaintiff  at  law  ^  and  the  judge 
at  liberty  to  indorfe  any  thing  fpecial. 

The  Court  further  ordered  the  deputy  to  take  an  account 
of  what  was  due  for  the  tithes  of  milk,  calves,  and  agiftment, 
for  the  time  demanded  by  the  bill ;  the  account  of  tithe  agift- 
ment  to  be  taken  at  the  peri]  of  cods,  in  cafe  it  fhould  turn 
out  that  fuch  agiftment  was  altogether  an  aftermath. 

Tpie  Court  alfo  ordered  the  deputy  to  take  an  account  of 
what  was  due  for  the  tithes  of  wool  and  lambs  from  the  time 
aforefaid  ;  and  that  if  he  fhould  find  that  there  had  been  any 
agreements  between  the  parties  in  regard  thereto  for  any  part 
of  the  time  demanded  by  the  bill,  to  take  the  account  of  fuch 
tithe  according  to  fuch  agreement. 

The  Court  alfo  ordered  the  deputy  to  take  an  account 
for  the  tithes  of  colts,  poultry,  and  fruit  from  the  faid 
time. 

The  ilTue  was  tried,  and  the  plaintiff  was  nonfuited. 

The  Court  therefore,  on  the  twenty-firft  of  j/pnJ  nSS, 
ordered  jthe  deputy  to  take  an  account  of  what  was  due  from 
the  defendant  for  the  tithes  of  hay  arifing  on  the  lands  in  his 
occupation  during  the  time  demanded  by  the  bill. 

Eyre,  Cbuf  Barw. 
HoTHAM,  Baroh^ 
Perryn,  Baron^ 
Thomson,  Bonn, 


HitAtirTttM  Ferrers  againjl  Pellatt;  ei  e  Contra. 

%y,  Geo.  3* 

Surry,  2iih  January  1 78S. 

The    reaor  of /T^HE  bill  ftated,  that  the  plaintiff,  in  the  year  1783,  wasdulf 
BidJingtc^,    in    X    prefentedtothereftoryof  J?^AiW/5/i,inthecountyofS«iTf, 
the    defendant  ^,      was  entitled  to    all  the  tithes  of  corn,  gram,  and  all  other 
the  tithewf  oatf.  tithes  arifing  therein  j   that  the  defendant  Pe/Iatt  and  others  oc- 
cupied lands  therein,  upon  which  they  had  grown  oats  and  other 
corn  and  grain,   the  tithes  of  which  they  had  rcfufed  to  pay 
under  a  pretence  that  Pei/att  was  entitled  to  the  tithes  of  oats. 
The  bill  therefore  prayed  an  account  and  payment. 

Sl»/ri^''thi  '^^^  defendant  Pel/att  admitted,  that  the  plaintiff  was  reflor 
manors  of  Bed^  ^^  ^^^  parifti,   hut  denied,  that  he  was  entitled  to  all  the  tithes 

dhigton^  Ravejburj^  Bandon  and  Norhtry,  a  manfion  I  oufc,  a  park,  and  a  portion  of  Uib«  ia 
MtMrgtcK^  had  been  forfeited  to  the  crown  by  Sir  l^Ub^/tu  Carrw  i  that  they  we»  granted  bf  ^ 
Jdmry  lo  hi»elde(t  fon  Franeit  Cartw, 
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of  com,  grain,  and  other  titheable  things  arifiog  in  the  faid      Ft«iiit 
pariQi;  for  that  ^een  Mary  had  by  her  letters  patent,  dated         'f**"^ 
the  fourteenth  of  January^  in  the  firft  year  of  her  reign,  granted      ^  ^  c^ir** 
to  Francis  CareWy  the  eldeft  fon  of.  Sir  Nichlas  Carew^  knight, 
dcceafed,  the  manor  or  lord  (hip  of  J?^^^m^/(7;f,  Rave/bury  ^  Ban » 
(bn,  and  Norbury^  a  capital  meJTuage,  a  park  in  Beddington^  the 
advowfon  of  the  reftory  of  Beddington,  and  all  that  portionary 
of  Beddirfgton^  and  divers  lands  and  hereditaments  in  Beddington^ 
and  other  places  in  the  faid  county,  then   late  the  eflate  of 
Thomas  Lord  Darcy^  and    before  of  Sir  Nicholas  Carew,  and 
which  had  been  forfeited  to  the  crown   by  his  attainder ;  that  that  part  of  the 
^hc  eftates  fo  granted  to  the  faid  Francis  Carew,  or  a  great  part  faidertaies,  par. 
thereof,  and  particularly  the  Portionary ^  had  by  divers   lawful  *jc"*»^*y  the  por. 
ways   and  means  become,  in  July  1762,  veiled  in  Sir  Nicholas  cTinThchtTiir 
Hackett  Carewj  Bart,   fince  deceafed ;  that  Sir  Nicholas ^  by  his  n.  H,  Carm^ 
will  dated  in  that  month,  devifed  all  his  manors,  meiTuages,  who  had  devifed 
lands,  tenements,  rents,  advowfons,  and  hereditaments  whatfo-  J^*  ^*"™*  '^  ***• 
ever  to  the  defendant  in  truft,  as  in  the  will  was  mentioned  j  that  ^r^^'  *"'  "* 
the  faid  Francis  Carcw,  under  the  faid  grant,  had  been  in  pof-  that  Frandt  Cs* 
feflion  of  the  eftates  thereby  granted,  and  particularly  of  the  re-jv^  while  tiit 
Portlotiary ;  that  the  fame  was,    in  the  fortv-fecond  year  of  !**^  «<*«€$  wert 
^cn  Elizabeth,  the  property  of  Sir  Francis  Care%v,  Knight  \  hadd^J^*th« 
that  Sir  Francis,  by   indenture,  dated  the  tenth  of  October  in  manfion    hdofe 
the  faid  year,  made  between  him  and  Richard  Worde,   Clerk,  and  lands  m  tha 
parfon  of  Beddington,  demifed  to  him  all  that  manfion  houfe  in  pof^flion  o£  tht 
Beddington  (the  houfe  now  occupied  by  the  plaintiff,  or  an  houfe  fher"  w*  h^the 
on  the  lame  fcite),  and  divers  parcels  of  land  therein,  then  alfo  poitionarytothe 
in  the  occupation  of  the  plaintiff,  and  all  the  faid  Sir  Francis  reaoniBeMng'- 
Harevi^s  portion  of  tithes  therein,  and  a  barn  next  the  brewhoufc  /•«»rcf«rving  ihe 
in  the  yard,  to  hoFd  to  the  faid  Richard  Worde,  for  forty  years,  ^''^^j^^"^^^^^^^ 
paying  to  him  yearly  two  pounds^  three  fhillings,  and  fourpence,  ^f  wheat,  rye 
and  delivering  at  the  barn  door  in  his  yard  all  the  tithe  ftraw,  and  barley ) 
both  of  wheat  and  rye,  growing  within  the  faid  parifh,  and  feven 
quarters  of  wheat,  four  quarters  of  rye,  and  thirty  quarters  of 
barley ;  that  the  fai  J  Richard  Worde  thereby  granted  to  the  fatd  that  the  re^or 
Sir  Francis  Carenu  all  the  tithe  oats,  except  the  tithe*  of  the  granted  to  5.r 
glebe     lands    and    portionary    whilft    in    the    faid    Richard  ^^^^^^^^^J^^^^ 
Word^s  own  occupation;  that  by  virtue  of  the  faid  demife  he  cept of  ihe Jebt 
had  enjoyed  the  faid  manfion  houfe  and  premifes  thereby  de-  andtheportk>a- 
mifed,  and  had  paid  the  rents  thereby  received,   and  permitted  ary  wWicintho 
the  faid  Sir  Francis  and  his  heirs,  &c.  to  receive  all  the  oats  ^^^  •  ^^^?^ 
within  the  faid  parifh;  that  llmilar  leafes  had  been  granted  by  thatfimilarleafef 
the  Carew  family,  or  their  trudces  to  the  fuccef&ve  re^ors  of  had  bten  made 
the  parifh  for  feveral  years,  who  had  received   from  fuch  rec-  between  the  Ga- 
tors the  rents  referved  thereon,  and  all  the  tithes  of  oats  within  ^^^^^  ""^ 
the  parifh ;  that  the  plaintiff  enjoyed  the  houfe  and  land,  part  ^     '"^  '^' 
gf  the  faid  portion,  and  the  tithes  belonging  thereto  ;  that  the  that  the  defcnd- 

ant»  as  detifee  in  truft,  WM  thereby  entitled  to  the  tithe  of  9»Ui 

faid.  ^ 


&3« 


FlIBttt 

agMJk 
Fill ATT  ) 

that  the  pbintiff 
had  cut  down 
timber  belonging 
to  the  portion  ; 
thatbe,  the  de- 
fendant^ renled 
the  iandt  of 
Whxhhehadtft- 
ken  the  tithe 
oats  from  the 
C«rrufajiiit]r« 


that  no   rcAor 
had    for   many 
years     lecetved 
the  tithrs  of 
oaUi 
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faid  ddfcndam,  as  devifce  in  troft,  was  cotttkd  to  receive  atl 
the  tithes  of  oats  within  the  fAid  part/h.  The  defendant  then 
ftated^  x\i2X  the  plaintiff  had  cut  down  and  fold  divers  timbe^ 
and  other  trees  on  the  land  belongihg  tb  the  portion,  for  whicli 
he  ought  to^anfwer  to  him  as  devifee  in  truft.  The  defendant 
further  ftated^  that  he,  the  defendant^  occupied  land  in  the 
pariih,  on  which  he  had  fowed  oats,  and  had  not  onlj  cut  aild 
(Carried  the  fame  away  from  the  faid  lands  without  fetting  oat  tb€ 
tithes  thereof,  but  alfo  from  the  lands  of  the  other  defendants, 
he  having  rented  the  fame  of  the  Cjrrip  famUy^  as  in  hisanfwcr 
dated. 

The  defendcint  tmtth  and  others  faid,  that  they  were  aflignees 
with  the  defendant  P^latt  of  John  Dewey  Parker  \  that  Parher 
Was  at  the  time  of  his  bankruptcy  in  the  occupation  of  lands  in 
the  faid  parifh,  which  had  been  fown  with  oats  \  the  tithe  of 
which  had  been  paid  to  Pellatu 

The  defendants  Hilheri  an(i  Brijlvw  faid,  that  Sir  N.  It. 
CareKVf  deceafed,  and  his  anceftors,  had  for  feveral  years  paft 
held  and  enjoyed  all  the  tithe  oats,  and  had  received  Gxch  tidie  \ 
that  after  his  death  the  defendant  Pellatt  had,  as  devifee  in 
trufty  &c.  enjoyed  the  fame }  that  noreftor  had  for  many  yean 
paft  received  fuch  tithes  of  oats ;  that  they  had  held  land  in 
the  parifh ;  that  oats  had  been  srowed  thereon  ;  and  that  thf 
tithe  thereof  had  been  paid  to  the  defendant  Pellatt. 

that  for  the  Unds  The  defendants  Blake  and  Charringim  faid,  thst  they  held 
within  the  FarA  lands  within  the  pales  of  the  park  belonging  to  the  manfion 
^fcTofTol  T  ^^"^^  ^^^  ^**^^  *^  BeddingUn^  late  the  eftate  of  Sir  N.  Camg) 
year  in  lieu  of  ^^^^  ^^^7  ^^^  always  underftood  that  fuch  land  had  not  paid 
the  tithes  there-  tithes  in  kind  to  the  reftor  of  the  parifh ;  and  that  the  faid 
^'i  lands  had  been  let  to  them  exempted  and  difcharged  from  the 

payment  of  tithes;  that  they  had  growing  thereon  oats  and 
other  corn  and  grain }  and  that  no  titlies  had  been  claimed  of 
the  fame  by  the  plaintiff:  and  they  fet  up  a  fnod^s  of  ten  pounds 
a-year  to  the  reAor^  by  the  owner  or  occupier  of  the  manfion 
houfe,  garden,  and  park  at  Beddingtofi,  late  the  eftate  of  Sir 
N.  H,  CareWf  in  lieu  of  all  tithes  yearly  arifing  in  relpe£k  df 
fuch  manfion  houfe,  garden,  and  park* 

The  defendant  Durand  faid,  that  the  tithes  of  oats  upon  the 
lands  he  held  in  the  parifh  had  been  always  claimed  by  the  de* 
fendant  Pellatt  as  aforefaid,  who  had  regularly  received  the 
fame  \  and  he  infilled,  that  the  plaintiff  was  not  entitled  to  the 
fame* 

that  they  had  1^  '^^c  defendants  Carenv  and  Fountayte  fpoke  to  the  fame  efieft 
cvidenccbutthat  as  Pellatt  had  done,  refpeAuig  the  letters  patent,  will,  &c«  and 
nated  in  the  to-  foid,  that  the  only  evidences  and  documents  they  had  were  two 
^^^i  ioftruments  of  infpeKimus^  one  dated  the  twenty-fecond  i^Jfeu 
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til  the  twenty- eighth  yctr  o{ ^een  EHzairth,  and  the  other  the  F«»«»«« 

tenth  of  June  in  the  forty -fecond  year  of  the  faid  queen^  of  a  p  ^^^"^ 

roll  of  this  court,  dated  in  Rafter  Term,  in  the  t  went y-fixth  year  ^  iCoturs^ 
of  the  faid  queen^  as  in  the  fiiid  anfwer  fet  forth. 

The  plaintiff*  replied  (  the  defendants  rejoined ;  and  feveral  The  canfe 
witnefles  were  examined  in  town  before  a  Baroix  on  behalf  of  hearts 
the  defendant  Pellntt  and  others  ;  and  the  caufe  came  on  to  be 
heard  on   the  nineteenth  day  of  Jnly  1786;  and  being  fully  ««<*  the  trufteet 
gone  into  by  counfel  on   both  fides,  it  was  ordered   to    ftand  ^^^^^l^J^" 
over  for  further  hearing;  and  that  in  the  mean  time  the  de-  aie a erofs biil  1^ 
fendants   Pellatt^  Carew^  and  Founta^e  fhould  file  a   croft  bill  giinit  Kbtre<ftar, 
^gainft  Ferrers ;  and  that  both  caufes  ihould  come  on  together. 

The  Court  further  ordered,  that  the  faid  IF.  Pellait^  R.  md   t»  diinia 

G.  Carewf  and  J,  Fountayne  ihould  difmifs  their  bill  in  chancery  their biU  in chii^. 

tigainft  Ferrers^  with  cofts,  to  be  taxed  for  the  defendant  :  and  "^»  ^^"*»  ^^ 
in  purfuance  of  the  faid  order  the  faid  bill  was  difmifTed. 

The  faid  ly.  Pellaii^  devifee  in  truft  named  in  the  will  of  5ir  The  crofs   bill 
N.  Care^,  dcceafed,   R.  G,  Carew,   and   J.  hountayne^  D  D.  ^*«<*  ^^e  f^rant 
did,  in  purfuance  of  the  faid  order,  exhibit  their  0-^/  ^/7/againft  '"*"  ^***  *'"^" 
jf.  B.  Ferrer Jt  clerk,  re^or  of  Beddington^  dating,  that  her  late 
majefty  ^ueen  M^ry^  being  feUed  of  the  advowfon,  donation,  free 
difpofition,  and  right  of  patronage  of  the  reftory  of  the  church 
of  Beddington^  o^^herwife  Bedynton^  and  being  alfo   feifed  of  o  of  the  nunflon 
portionary,  confifting  of  a  mcfluageand  buildings,  glebe  lands,  *****'^*  *"<^    ^*» 
and  tithes  in  Beddington   called  the  P&rtionary  <f  Beddington^  by  P**'****"*^* 
letters  patent,  dated  the  fourth  of  January  in  the  firfl  year  of 
hear  reign,  granted   fuch   advowibn,  and  alfo  fuch  portion* 
ary  by  the  defcription  of  all  *<  her  portionary  of  Bedynton,  in 
«*  the  county  of  Surry,*'  to  Fr/incis  Carew^  eldeft  fon  of  Sir  N» 
CareWf  knight,  deceaied,  and  to  his  heirs  and  afiigns  for  ever ; 
that  by  virtue  of  fuch  grant  the  iaid  F.  Carew  was  in  poflefiion  the   asrefmrn^s 
of  the  faid  portionary ;  that  by  indenture,  dated  the  tenth  of  made    brtwccn 
O3ober^  in  the  forty-fecond  vcar  of  ^4een  Elizabeth,  made  be-  theowneuhcrtof 
twecn  SirT.  Carew,  Knight,  and  Richard  Worde,  clerk,  par-  ^^^^^^^^'i 
fon  of  BeddingtoHj  he  demifed  to  him  the  faid  portionary,  by 
the  defcription  of  all  that  manfion  houfe  in  the  occupation  of 
the  iaid  Richard  IV^rde,  in  Beddington,  with  all  the  barns,  fiable, 
&c«.as  in  the  faid  bill  is  fet  forth  \  that  by  virtue  of  fuch  Icafe  he  <bat    facoeAr? 
entered  upon  and  enjoyed  the  faid  portionary  \  that  upon  the  ^r^"**"^  ^^^^ 
demife  of  the  faid  R.  Wm-de,  fimilar  demifcs  had  been  made  to  focacff  «c!! 
J.  Nelme,  his  fucceflbr ;  that   under  fuch  demifcs  the  redors  tors } 
thereof,  from  time  to  time,  had  enjoyed  the  manfion  houfe, 
glebe  lands,  and  tithes  belonging  to  the  portionary,  and  paid 
the  rent  referved  by  the  leafes  in  money,  and  alfo  the  ftraw  and 
corn  referved  \n  fpecie,  and  perAiitted  the  faid  Sir  F.  Carew, 
and  thefeveral  per fons claiming  under  him,  to  receive  all  the  tithes 
^f  oats  within  the  faid  pariCb,  except  as  in  the  faid  leafes  wereex- 

Wqi^  IV.  -     Z  cepted ; 
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Fcm«B««  cepted;  and  that  the  faid  family  had  received  the  fame  till 
'W^  lately,  when  Mr.  Prlce^  the  former  rcAor,  made  Ibmc  difpote 
"^iG^JJ*  refpcfting  the  fame  ;  that  fuch  tithe  oats  had  been  conftuitlf 
diacciicbouiidji-  ^*^cn  by  the  plaintiff  P^^/i^//,  and  thofe  under  whom  the  iaid 
ries  of  tbe  por*  plaintiffs  claimed ;  that  although  the  plaintiffs  were  unable  to 
cionaryowkinoc  afccrtain  the  faid  portionary  with  precifion,  yet  the  defendant 
*^:*J^'y*^^-  could;  that  the  fame  confiftcd  of  the  houfc  whkh  the  dc- 
^"^    '  fandant  was  in  poffefHon  of,  and  fooje  glebe  lands,  and  efpecially 

thatcettain  far-  the  lands  called  the  Sharp$s^  and  certain  particular  tithes  ;  that 
vcys  had  beca  by  a  furvey  of  the  faid  reftory  and  portionary,  taken  purloant 
"■*<^  *  to  the  ftatute  made  in  the  twenty-flxth  year  of  king  Htrnj  tbi 

Eighth^  it  appeared  that  the  portionary  was  then  of  the  dear 
yearly  value  of  eighty  pounds,  twelve  (hillings  \  that  the  Canw 
family,  and  their  truftees,  and  particularly  the  platntiffi,  had 
Von(>antly  paid  feventeen  {hillings  and  twopence  halfpenny,  fbr 
the  tenth  of  fuch  portionary  \  that  the  defendant  had  ieverai 
writings,  &c.  in  his  cuftody,  and  particularly  of  the  (aid  Mr* 
Pricey  in  which  the  rent  of  two  pounds,  three  {hillings,  and 
fourpence,  and  the  tithe  {h'aw,  wheat,  rye,  and  barley, 
were  mentioned;  that  the  Carew  family  were  entitled  to 
fuch  portionary;  that  the  glebe  belonging  to  the  rcAoiy 
confifted  of  twenty-five  acres  and  one  rood  only ;  that  the  (ame 
appeared  by  an  entry  in  the  regiftry  of  the.  cornmiflary  court  of 
thebUhop  oi  Wlfichtjler^  viz,  **  an  exemplification  of  twenty- 
( •<  five  acres  one  rood  of  glebe  land,  anciently  belongmg  to  the 
«  reftory  of  Bcddirtgton^  in  Surry ;"  alfo  by  an  ancient  terrier 
book  of  the  lords  of  the  manors  of  Bnndon^  Beddingtonj  and 
Walliftgtony  viz.  <^  Imprimis ^  in  Goiely,  in  the  fouth-weft  corner, 
<*  one  acre,  it£M,  in  the  fouth  part  of  JVefifuU^  in  a  plot  called 
<f  South  Longff  two  acres ;  in  Wejloverdon^  one  acre ;  a  grove 
«  called  the  Par/on* sGnfve,  lying  on  the  caft  part  of  Green  fFtj^ 
**  throe  acres ;  a  piece  of  fixtcen  acres,  lying  in  part  by  north 
'<  of  the  faid  green,  great  ilones  lying  between  Bambn  Way 
«  weft,  and  the  lands  of  Wadden  eaft ;  one  acre  between  Ban* 
««  don  Way^  Green  Street ^  weft,  Croydon  Way  north,  and  to  the 
<^  common  fields  fouth,  one  rood  ;  item,  one  acre  in  WaUing* 
<<  ton  Common  Fields^  fouth,  lying  towards  the  upper  part  of  the 
<*  Hollow  Way  and  the  Smoke  Plot  eaft,  Richard  WorJe,  minifler, 
•'  Thomas  Haller  and  others,  churchwardens :  dated  the  eighth 
Aat  Rmtri  «as  U  of  November  1 6 1 6,  et  Jacobi  Reg.  Anglic  Jnno  ;"  that  the  de- 
tbewt^^dhlbe  ^^^^^^^  ^'^  ^^  poffellion  of  the  twenty -five  acres,  and  one 
mdaUoofodier  ^<^  ofland,  fo  defcribcd^;  fuch  lands  were  the  whole  glebe 
t ;  land  belonging  to  the  faid  recVory ;   that  the  defendant  vas 

in  pbfieffion  of  a  much  greater  quantity  of  land,  and  particularly 
the  land  mentioned  in  the  leafes  to  the  re(5lors,  and  efpeciaUy 
the  lands  called  the  Sharpes ;  that  he  had  rcfufed  to  pay  fuch  itnt 
of  two  pounds,  three  {hillings,  and  fburpence,  and  to  deliver  futh 
^        ftraw  and  grain  as  aforefaid,  or  to  permit  the  plaintiff  Pellattto 

reccif« 
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tcccivc  fuch  tithcof  oatsj  that  he  had  refufed  to  deliver  up  poiTeffion       '*'f"f 
to  him  of  fo  much  of  the  faid  portionary  as  was  in  his  poiTeilion  ;     Ptitjirr  t 
that  he  had  actually  cut  down  divers  timber  trees,  walnut  trees,      ^  ^  Ccmra. 
and  other  valuable  trees  which  grew  on  the  lands  belonging  to  ^j„j  ^  ^^  „^ 
the  faid  portionary,  and  particularly  on  Sharp/s  Lands,  and  fufcd  to  deliver 
threatened  to  commit  further  wafte  thereon.    The  bill  there-  "P   «*»    extra 
fore  prayed,  that  the  defendant  might  be  decreed  to  account  for  ****» .  *"f  ^ 
and  pay  to  the  plaintiBF  Pellatf,  as  truftee  in  the  faid  wiU  of  Sir  ST^Jo^a! 
N.  H,  Carewy  the  faid  rent  of  two  pounds^  three  fhillingSi  and  ary. 
fourpcnce,  and  all  the  tithe  ftraw,   both    of  wheat  and  rye  The  m  there- 
within  the  faidparifh,  and  feven  quarters  of  wheat,  four  quar*  ^o«l«y»»*«» 
ters  of  rye,  and  thirty  quarters  of  barley,  and  might  alfo  permit 
the  faid  plaintiff  to  receive  the  tithe  oats  within  the  faid  parifhy 
and  account  for  the  tithe  of  oats  received  by  him  within  the 
faid  parifli,  or  by  any  perfon  or  perfons  for  his  ufei  on  his  ac- 
count, or  by  or  with  his  diredlion  or  privity,  fo  that  the  plain- 
tiff might  have  the  benefit  of  the  agreement,  which  had  fub-   , 
fifted  as  aforefaid  between  the  Carew  family  and  the  fucceiCve 
rcflors  of  Beddington,  fince  the  faid  leafe  from  the  faid  Sir  F, 
Carrw  to  the  faid   Richard  Worde  \  that  proper  leafes  might 
be  executed  for  fuch  purpofes,  or  that  the  defendant  might  be 
decreed  quietly  to  deliver  up  the  pofleflion  of  the  faid  portionary 
to  the  faid  plaintiff,  and  to  account  for  the  profits  thereof  ac« 
crued  fince  his  poflHEon  thereof  to  the  faid  plaintiff,  accounting 
in  like  manner  for  the  tithes  belonging  to  the  faid  reAory  poU 
.  fefled  by  him  as  aforefaid }  that,  for  that  purpofe,  the  nature 
and  extent  of  the   faid  portionary  might  be  ascertained  by  and 
under   the  decree  of  this  court  \   that  a  commiflion   might 
iffne  for  that  purpofe  if  neceflary  \  and  that  the  faid  defendant, 
and  all  and  every  his  agents,  fervants,  or  workmen,  and  all 
and  every  perfon  and  perfons  employed  by  or  in  the  fervice  of 
the  faid  defendant,  might  be  reflrained  by  the  order  or  injunc- 
tion of  thb  court  from  felling  or  cutting  any  more  of  the  faid 
timber  trees^  walnut  trees,  or  other  trees  growing  on  the  lands 
belonging  to  the  faid  portionary,  and  particularly  the  lands 
called  the  Sbarpes,  or  from  committing  or  caufing  to  be  committed 
any  further  wafte,  fpoil,  or  deftrudtion  on  the  faid  lands,  or 
any  part  thereof,  and  alfo  from  receiving  any  more  of  the  tithe 
of  oats  within  the  faid  parifh,  until  the  hearing  of  this  caufe. 

The  defendant  admitted,  that  ^juen  Mary  was  feifed  of  (he  The  r«ctor  ad- 
advowfon,  donation,  free  difpofition,  and  right  of  patronage  of  iniM.thatheoc- 
the  reftory  of  the  church  oiB€ddington\  but  denied,  that  flie  was,  J^^jf ''^j^^ 
to  his  knowledge,  feifed  of  the  faid  portionary,  &c.  or  of  fuch  ,^  \  q^ni^ty 
demifes  as  ftated  in  the  bill ;  and  faid,  that  the  re(5lors  for  the  of  land,  but  in. 
time  being  had,  as  fuch,  time  out  of  mind,  or  more  than  fift»>  that  it  i« 
one  hundred  and  fifty  years  la(t  paft,  occupied  and  pofleffed  a  *^^^  ^^T^^^^ 
Jaanfxon  houfe  in  Beddingtotii  and  certain  glebe  lands  then   in  giebciandttherel 

to  belonsing,  and  th^t  he  it  entitled  to  the  tithes  of  oat9  and  other  tithes  throughout  the  parifh. 

^^  Z  a      '  his 
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his  ^ofleilion ;  that  Pettait  had  fct  upfome  daim  to  the  tithe  of 
oats  within  the  (aid  parith,  and  to  hold  certain  lands  within  the 
?^fWrV  t^<i^^  tithe  free;  thai  in  1783  he  requeued  him  to  (hew  under 
what  title  he  claimed  the  fame,  which  he  refufed  to  do  ;  that  he 
therenpon  gave  him  notice^  that  he  (hoald  demand  tithe  oats 
throughout  the  laid  parifliy  conceiving  that  the  fame  belonged 
to  hiai|  as  re£h>r  of  common  right  ^  and  he  infiftedf  that  al- 
though PMatt  had  received  ti^e  tithe  oats  of  fome  of  the  occu- 
piers, he  had  no  right  to  the  fame.  He  alfo  admitted,  that  ever 
lince  his  indudioo  into  the  reftory,  he  had,  either  by  himfelf  or 
tenants,  been  in  pofieffion  of  the  faid  houle  and  lands  in  Bd* 
difigtoH  \  that  he  claimed  the  fame  as  the  paHbnage  houfe  and 
f  ^lebe  lands  belonging  thereto,  the  fame  having  been  held  as 

iucb  by  his  predeccubrs  \  that  the  houfe  had  Ixen  called  tk 
u  PortiauijTs  boufe  ;  but  that  he  was  unable  to  afcertain  the  parti* 

culars  of  the  fame,  or  whether  it  was  the  original  parfonage 
houfe  or  not ;  that  he  had  taken  the  tithe  of  oats  from  fome 
of  tlie  occupiers,  or  received  compofiuons  for  the  fame  ;  and  he 
iiififted,  that,  as  rc£lor  of  the  parifh  he  was  entitled  fo  to  do; 
and  that  tl\e  plaintiffs  .were  not  entitled  to  have  any  accoont 
thereof  from  him  j  but  that  he  was  entitled  to  retain  the 
fame,  and  to  hold  the  quiet  pofieffion  and  enjoyment  of  the 
parfonage  houfe  and  glebe  lands,  againft  all  claims  of  the  plain* 
tiSs  thereto  *,  and  that  if  they  had  any  claim  thereto,  they  fliould 
proceed  at  law  to  recover  the  fame.  He  faid,  that  he  had  feea 
a  copy  of  an  entry  from  a  book  in  the  first  fruits  office,  vo. 
*^  the  twenty-fixth  year  of  Henry  the  Eighth-,  Beddington  Portm^ 
<^  vnUt  dare  per  annum^  cum  omnibus  proficiis  et  commaditatiiMS 
<<  ultra  reprrfis^  £%,  1^/.  ;  but  he  denied,  that  he  knew  any 
thing  of  the  other  matters  in  the  bill. 

TTiecauCM  fhe  plaintiffs  replied)  the  defendants  rejoined;  and  upon 
^*  *  hearing  counfcl  in  both  caufes  for  all  parties  ;  and  reading  the 
following  evidence  for  the  defendants  in  the  original  caufe,  vhL 
letters  patent,  dated  the  fourteenth  of  January^  in  the  firft  year 
of  J^teefi  Afttryy  being  a  grant  to  Francis  Carew^  Efq^  eldeft  foQ 
of  Sir  N.  CttreWf  Knight,  then  deceafed  ;  an  infpexsmus  of  a  roll. 
No.  159,  of  an,  information  of  intruflon,  filed  by  the  queen's 
attorney  general  in  E^fter  Term  in  the  twenty-fixih  year  of 
^t€en  EU%abeti  againft  Richard  iVorde,  clerk ;  a  copy  of  the 
'  ,,  exemplification   of  the  glebe  lands  of  the  redlory' of  Ar<Affi3g;to#, 

dated  the  eighth  of  November  16 16,  extracted  from  the  regiftry 
of  the  bifhop  oi  IVimheJier  \  the  probate  of  the  will  of  &>  -AT. 

^H•    Care^Vy    bart.  deceafed,    dated  the    fir  ft  of  Ju/y   17615 
and  reading  ail  the  depofitions  of  witnefles  on  behalf  of  the  de* 
^  V  fendants  \  and  on  full  confideration  had  thereon  ; 


>•  * 


A  eommlffion  Thb  Court  ordered  acommiflion  to  iflue  to  enquire  into, 
iiiucd  to  afscr.  afcertain,  and  diftinguidi  by  proper  defcriptions  of  what  tii 
whVh*\hc"Dor!  Portienary  of  J?^^//rgrff;;,  in  the  pleadings  mentioned,  confiftcd, 
'^'  and 


Cflrary  confitli. 
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and  in  whofe  pofleilion  the  particol^frs,  which  the  cominffi«fliers       IS^at x*s 
fbail  find  to  be  parcel  of  fuch  porttonary,  ViCfw  arc.  'jf«"/ 

The  canfes  came  on  to  be  rAeard  upon  the  p^kioQ  of  the     trrCmtm, 
plaintiff  Ferrers^  pnrfuant  to  an  order  of  court,  d%ted  the  fif-  TkccttimiAcio. 
teen  of  May  laft  ;  and  upon  hearing  counlcl  for  aU  parties  ;  and  «»<»*^rcdioie- 
reading  the   fald  order  and  petition,  the   caufes  were,  on  the  '"?  il»  f«^o^ 
twcnty-fecond  oijune  1789,  ordcreti  to  ftaud  over;  and  that 
in  the  mean  time  Robert  Pardof^  John  Vernon^  and  R.  Blames^ 
the  commiflioners,   do  return  the  evidence  and  proofs  taken  by 
them  on  the  fpecial  commiHion,  and  anne%  fuch  evidence  and 
proofs  to  the  commiffion  and   certificate   returned  into  tfai3 
^ourt. 

On  the  twenty-feventh  of  June  1701,  the  caufes  came  on  to  The  c»uCb  rc».» 
be  reheard   on  the  petition,  commifiion,  and  certificate  \  and  ^^^^^ 
upon   hearing  the  like  counfel ;   and  reading  the  decree,  dated 
the  twenty-ninth  of  Jouuery  1788,  and  the  order  for  the  re- 
hearing and  petition,  as  alfo  the  commiffion^and  certificate  rc^ 
turned  thereupon  \  and  on  full  date  thereon  had  ; 

The  Court  ordered  the  certificate  of  Robert  Par/^oe^  ^c.  Tbcoomrnlfl^p^  * 

dated  the  twelfth  day  of  Decemher  J788,  to  be  ratified  and  con-  ^^»'    certificate 

firmed,  but  without  prejudice  to  the  right  of  IV.  Pdlait,  to  any  ^"^^^' 

other  part,  if  there  be  any,  of  the  portion  of  Beddingtofh  the  faid  **  ^'^'^ 
defendant  (hall  hereafter  be  able  to  afcertain. 

The  Court  further  ordered  the  deputy  to   take  an    ac-  T^e  deputy  er- 
count   of  the  tithes  of  oats,  which  the  defendant  Pellatt  and  <{ercci  to  uke  an 
others  had,  at  any  time  fince  the  month  of  'January  1783,  when  ■^coum  of  tithe 
the    plaintiff    was  induftcd  into   the    reftory    of  Biddlngtw^  oatt,excci.iwh  .1 
reaped,   mowed,  or  cut  down,  on   any  lands  in  the   panih  m  p^|ionar>. 
their  occupatio:is  refpcftively,  other  than  and  except  on  thofe 
lands,  which  had  been  certified  by  the  commifiHoners  to  belong 
io  the  Portkm  of  Beddington^  as  defcrlbed  particularly  in  tlie 
certificate. 

The  Court  further  ordered  the  deputy  to  take  an  account  and  a»fo  ©f  ih« 
of  the  tithes  of  oats,  which  William  Pellatt  had,  fince  the  month  »'^*»f  Penati]ud 
of  January  1 783*  had  or  taken  from  any  lands  wuhin  the  faid  ''^<^*»^'**» 
parifl],  except  as  aforefaid,  which  h^d  been  in  the  occupation  of 
any  other  perfon  or  perfons* 

The  Court  further  ordered,  &c.  that  he  take  an  account  ir  of  f 

of  the  tithes  of  wheat,  barley,  oats,  beans,  peafc,  and  alfo  of  the  ^i^x\^j^tht^lrk. 
corn  and  grain  which  the  defendant  G.  Charritjgton  had,  at  any 
time  fince   the  faid  month  of  January  1783,  grown,  reaped, 
cut,  or  mowed  on  any  lands  within  the  faid  parifli,  in  his  occu- 
pation, except  on  fuch  lands  as  aforefaid. 

And  it  appearing  to  the  Court,  that  the  lands  in  the  occupa-  The  biUdifminr. 
tiQn  of  the  defendant  A.  Plale  were  part  of  the  lands  defcribed  edaitothetitinf 

^  ""^    Unit. 
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FsAAiu      by  the  commiffioners  in  their  certificate^  and  therein  certified  to 
^amft        belong  to  the  Parttm  of  Beidlngion  ;    . 

PlLLATT  \ 

$i  2  Omtra.         The  Court  thereupon  ordered  the  original  bill  to  be  dif- 
mined,  as  againft  ^.  Blaie. 

Tho  rector  or-  The  Court  further  ordered  J.  J5.  Ferrers  to  deliver  up  to 
u*^^iM^fi«  ^'  ^^''^^^  '^^  poffcffion'of  the  manfion  houfe,  garden,  and  or- 
booley  garden,  chard,  defcribed  in  the  certificate  as  belongingto  thefaid  ponion ; 
andorchardyind  and  the  deputy  remembrancer  to  fix  an  annual  fum  by  way  of 
to  pi^  a  fumibr  rent  for  the  houfe,  garden,  and  orchard,  to  be  paid  or  allowed 
topXif^^''^  to  W. PellaiU  for  the  time  during  which  J.  B.  Ferrers  had  oo 

cupied  the  faid  premifes*  and  out  of  which  annual  rent  the  de- 
puty is  to  allow  Ferrers  all  fuch  fums  of  money,  as  he  (hall  have 
^expended  from  time  to  time  in  necefiary  repairs  of  the  faid 
premifes  \  and  what  if  any  thing  ihall  remain  due  to  Pellatt^  in 
refped  of  fuch  annual  rent,  the  deputy  is  to  dedu&  out  of 
what  ihall  be  due  upon  the  account  of  the  tithes  before  dire£led 
to  be  paid  by  Pellatt  to  Ferrers. 

The  depofit  to      The  Cocrt  further  ordered  the  deputy  to  pay  back  ioPerrtrs 

dL  "Sor*^  ^  ^^*  ^"°^  °^  ^^^  pounds"^!  being  the  depofit  money  paid  by  him  into 
^     '         hb  hands,  purfuant  to  the  order  of  court,  dated  the  fifteenth  of 
May  1 7  89,  for  rehearing. 

The  Court  did  not  decree  cofts  on  either  fide. 

Tfcjr^depoty      The  deputy  made  his  report,  dated  the  firft  of  j^ril  1793,  to 
jntfcctturaport.  ^j^^-j^  Pellatt  took  an  exception  ;  and  now  upon  hearing  coun- 

fel  on  both  fides  \  and  reading  the  faid  decrees,  report,  and  ex- 
ception, and  alfo  the  examination  of  the  faid  plaintiff*,  and  the 
affidavit  of  AL  Searles  ;  and  on  full  debate  of  the  matter  thereon 
had ;  the  exception  was  over-ruled,  with  cofts,  and  the  report 
confirmed. 

« 

JSffftfir  ordered  TH£  Court  further  ordered  Pellatt  to  pay  to  Ferrers  one  him- 
lopey  ijiLiii.  dred  and  thirty. one  pounds,  twelve  (hillings,  reported  due  to 
for  tith^  oau.      j^j^j  fo^  j^jg  \\i\^^  of  oats  produced  from  lands  in  the  pariih  not 

belonging  to  the   Portion  of  Beddingtofiy    fince   the   month  of 

2anuary  1 783,  and  of  the  tithe  of  oats  taken  fince  January1^Z'i, 
om  lands  within  the  parifh,  not   belonging  to  the  portion, 
which  were  in  the  occupation  of  other  perfons. 

CbarrhgHn  or.  The  Court  further  Ordered  G.  Charringion  to  pay  one  hun- 
gered to  pay  dred  and  ninety-two  pounds,  fix  fiiillings,  for  the  value  of  the 
19* .  t«.  tithes  of  wheat,  barley,  and  oats  produced  upon  the  lands  in  the 

parifli  of  Beddwgton^  in  his  occupation,  not  being  parcels  of  the 
portion  mentioned  in  the  faid  decree,  fince  the  month  of  Jo* 
nuary  1783,  and  fo  reported  due. 

Cofts.  The  Court  further  ordered  the  deputy  remembrancer  to  tax 

the  (aid  plaintifFhis  cofts  of  the  faid  exception,  and  which  cofts 
are  to  be  paid  by  the  faid  defendant  P^/b//  to  the  faid  plain- 
tiff 

The 
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The  deputy  certified  the  rent  of  the  honfe,  garden,  and      F««t»^» 
orcKard, .  at  thirty   pounds  per  annum^  which  for  nine  years        '^^^ 
amountedto  two  hundred  and  fcvcnty  pounds  ;  that  the  plaintiff     ^ .  Cmttm^ 
had  expended  in  neceflary  repairs  about  the  maniion-boufe  to 
belong  to  "^tbe  Portion  of  Beddington  three  hundred  and  eighty 
pounds  ;  and  that  the  amount  of  the  rent  falling  ihort  of  the 
repairs,  the  plaintiff  was  entitled  to  retain  the  whole  of  the 
rent  in  part  fatisfa£lion  of  the  laid  fum  io   expended     for 
repairs. 

MacdomalD}  Chi^  Baron. 
HoTHAM,  Baron. 
Perrtn,  Baron. 
Thomson,  Baron. 


Lord  Coventry  azahijl  Burslem.  ^.""MJ*!** 

Worce/ler/birtr  l^th  jfpril  J^99. 

/^N  hearing  counfel  in  this  caufe,  it   was  ordered   to  be  ''^'** '*'^Jj^  JJ 
^^  adjourned,  with  liberty  to  the  plaintiffs  to  amend  their  bill,  ffj^^'^  Ia 
by  adding  parties  thereto,  on  payment  of  five  pounds  cofts  of  fru-cefttrjtirtf 
the  day.    The  amended  bill  dated,  that  the  pla;ntiff  the  Earl  of  file  their  bll  i* 
Coventry  was  owner  of  certain  tenements,  with  lands  thereto  8»»ft  the  rec- 
belonging,  in  tlic  parifli  of  Hanbttry^  in  the  county  of  Worcejier^  ^  JwSowr 
called  Falunbam  Lodge,  tie  Great  Part  Farm,  and  tie  Little  Park  ^^^  xht  ordlna- 
FoHn;  that  the  plaintiff  £^/irrr^  was  owner  of  certain  meffuages,  ry  of  the  rec- 
with  the  lands  thereto  belonging,  fituate  in  the  parifli,  called  ^^f*.^'^^ 
^AfeerGreen^  ts^c.\  that  the^greateft  part  thereof  were  in  theoccu-  ^^^^  ^^ 
pation  of  his  tenants,  and  the  other  part  in  his  own  occupation  \  titbctormilM* 
that  the  plaintifis  ^^irxr^/ and  Haywardvftre  occupiers  of  Lontfer  giiiintnt,calvett 
Goofe  Hill  Farm,  of  Kettles  Farm,  and  of  other  meffuages  and  iwnb^t     ^""^ 
lands  in  the  parifli,  whereof  the  plaintiff  Bearcrofi  was  owner  ;  *^»  ■"*'  "T" 
that  the  defendant  Burjlem  was,  in  1780,  lawfully  prefented 
to  the  reAory  of  Hanbury,  and  entitled  (amongft  other  tithes 
and'  dues)  to  the  modufes  which  had  been  ufually  paid  by  the 
owners  and  occupiers  of  meffuages  and  lands  therein  to  the  redkor 
thereof ;  that  the  defendants  Cecil  and  Rmma  his  wife  had  been 
feifed  of  or  well  entitled  to  the  advowfon  of  the  rectory; 
that  the  defendant  Vernon  was  feifed  of,  or  well  entitled  to, 
an  eftate  tail  in  remainder,  or  of  fome  good  eftate  of  inheritance 
in  remainder,  in  and  to  the  faid  advowfon}  that  there  then  weret 
and  from  time  whereof  the  memory  of  man  was  not  to  the  con- 
trary had  been,  divers  ancient  and  laudable  cuftoms  within  the 
faid  pariib,  that  the  owners  and  occupiers  of  meffuages  or 
tenements  and  lands  therein  fliould  pay  yearly  at  Michaelmas^ 
or  as  foon  after  as  the  fame  was  or  could  be  demanded,for  the  ufe 
of  the  reAor,  one  penny  for  every  milch  cow  kept,  fed,  and 
'depaftored,  on  their  refpeftive  meffuages  or  tenements  and  lands 

Z  4  within 
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Loi»  within  the  faid  parifli,  as  a  modus  in  lieu  of  the  tithe  of  milk  of 
'^V^  fuch  cow  ;  one  penny  for  every  cow  that  is  a  feeder,  kept,  fed, 
Buf iLiu.  ^^^  depaftured  on  their  refpeftive  mefluages  or  tenements  and 
lands  within  the  Paid  parifh,  as  a  modus  in  lieu  of  the  tithe  of 
the  agiftment  of  fuch  cow  ;  fourpence  for  every  calf  calved  on 
their  refpeftivc  mefluhges  or  tcneraents,and  lands  in  the  patifli^ 
as  a  modus  in  lieu  of  the  tithe  of  fuch  calf ;  one  penny  for  every 
lamb  fallen  on  their  refpe6live  mefTuages  or  tenements  and  landsi 
in  the  pariih,  as  a  modus  in  lieu  of  the  tithe  of  fuch  lamb  ;  one 
penny  for  every  fleece  of  wool  fhorn  on  their  refpedive  mefluages 
or  tenements  and*  lands  in  the  pariflii  as  a  tnodus  for  and  in  lieu 
of  the  tithe  of  every  fuch  fleece  ;  fixpence  for  every  colt 
foaled  on  their  refpeftive  mefluages  or  tenements  and  lands 
within  the  faid  parifli,  as  a  modus  in  lieu  of  the  tithe  of 
every  fuch  colt;  one  fliilling  and  twopence  for  every  day^ 
math  of  hay  or  grafs  mowed  and  made  or  converted  into  bay 
on  their  refpe£tive  mefluages  or  tenements  and  lands  in  the 
parifli,  each  day's  math  containing  and  amounting  to  one  acre 
and  a  half  of  land,  as  a  modus  in  lieu  of  the  tithe  hay  of  every 
fuch  day^s  math  of  grafs ;  that  the  faid  modufes  had  been 
invariably  and  immemorially  accepted  by  the  former  reftors,  and 
by  the  defendant  Burjlem  \  and  that  the  plaintiffs  were  ready  and 
willing,  as  they  always  had  been,  topay  tbem^  und  vf\i\c\tBurJUm 
had  refufed  to  accept.  The  bill  therefore  prayed,  that  the  faid 
feveral  modufes  might  be  eflabliflied  again  ft  Burjlem^  as  reftor  of 
the  parifli,  and  againfl  the  other  defendants  ^s  theqwners  of  the 
advowfon. 

Tbe^  refl»r,  the       The  defendant  Burjlem  claimed  all  the  tithes  in  kind  of  conij 

patron,  and  the  grain,  hay,  and  other  great  and  predial  tithes,  and  alfo  allfmall 

nTuie  cxm'ence  ^'^l^^s  whatfoever  arifing  therein  ;  and  denied  the  tnedufii  fct  up 

of  the  iMdMjtty  by  tlie  plaintiffs. 

and    infifts   on 

the  tithca,  both       The  defendants  H,  Cecil  and  Emma,  as  owners  of  the  ad- 
great  and  fmali,  yowfon,  alfo  dcpied  theexiftcnce  of  the  faid  modufes. 

The  defendant  Vernon  admitted,  •  that  the  plaintifi^s  were 
owners  and  occupiers  of  lands  in  the  parilh  \  that  Burfletn  was 
re^or  thereof;  that  Cecil  and  his  wife  were  feifed  in  pofleffion 
for  the  life  of  the  faid  Enitnof  with  remainder  to  her  iffue  in  tail 
of  the  advpwfcm  of  the  redlory  \  and  infifted,  that  he,  the 
defendant,  as  deriving  a  title  under  the  refpeftivc  wills  of 
J.  Vermuy  deceafed,  late  father  of  the  faid  Emma^  and  of  J. 
Veruou,  his  great  uncle,  deceafed  (formerly  owner  of  the  fai4 
advowfon),  and  as  the  heir  male  of  the  faid  J.  Vernon.zvii 
y.  Vernon^  or  one  of  them,  was  entitled,  in  reverfion  or  remainder, 
to  a  contingent  eflate  tail  of  inheritance  in  the  faid  advowfon  \ 
but  he  denied  all  knowledge  of  the  feveral  modufes  fct  forth  in 
the  bill. 

The 
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^hfi  Bt/bop of  Winchejler  anrwered,  as  ordinary  of  the  parifli-     o^wtrt 
church  of  Hanbury\  but  did  not  claim  any  iotereft,  cither  as       ^sianft 
ordinary  of  the  cliurch  or  otherwife,  in  the  feveral  matters  con-     Bvkilem. 
tained  in  the  bill  $  and  faid,  that  no  application  had  ever  been 
made  to  him  to  eflablifh  or  concur  in  eftabUfhing  the  faid 
nudtifes  ;  but  that  he  wns  ready  to  a£l  in  fuch  manner  touching 
the  fame  as  the  Court  ihould  think  fit. 

The  platntifis  replied;  the  defendants  rejoined  ;  and  witnefTes  Thecaufe 
were  examined  on  both  fides  }  and  upon  hearing  counfel  for  all  ^*^ » 
parties  on  the  twenty-third  day  of  November  1783;  and  on 
reading  Teveral  depofitions  and  receipts  for  the  plaintiff  ;  a  book 
of'  entries  by  C.  LrweSt  the  renter  of  the  tithes;  federal 
depofitions  and  receipts  on  behalf  of  the  defendants  ;  and  on 
debate  of  the  matter ;  the  caufe  was  adjourned.  «ndadjoum«(l 

The  caufe  came  on  now  to  be  further  heard  on  the  twenty-  '^^  ^^^  **• 
fifth  oi  April  1788  \  and  on  hearing  counfel  for  all  parties  ;  and  ^^^* 
reading  feveral  depofitions  taken  in  the  caufe  %  and  receipts 
figned  by  G.  Vernon^  the  former  reAor  of  the  pariih  of  Han^ 
Jmryi^ 

The  Court  ordered,  by  confent,  that  the  plaintiffs  beat  By  confenf ,  the 
liberty  to  farther  amend  their  bill,  by  ftriking  out  fuch  part  as  ^®""  ^^^^  ^ 
prays  the  eftablifhing  the  feveral  modt^es^  and  making  the  fame  a  ^"iUfor*^  ^***t 
l>iU  to  perpetuate  the  tcftimony  of  their  witnefTes  to  prove  the  vomCvd%  tte  tef- 
feveral  modufes  afprefaid  \  that  the  tefiimony  of  all  and  every  of  timony  of  wit* 
the  plaintiffs  whncfles  examined  in  this  caufe  be  recorded  and  ***^*«- 
perpetuated  in  this  court  \  that  the  pbintiffS|  and  all  and  every 
perfon  and  perfons  claiming,  or  who  (hall  claim  under  them, 
any  or  either  of  them,  ihall,  at  all  times  hereafter,  have. the  full 
benefit   and  advantage  of  fuch  teftimony  ;  and  that  the  faid 
plaintiffs  do  pay  to  the  feveral  defendants  in  this  caufe  the  cofis 
q{  this  fuit  tp  be  taxed  by  the  deputy  remembrancer. 

Etrb,  Chief  Baron. 
HoTHAM,  Baron. 
Perryn,  Baron.  , 
Thomson,  Baron. 

Smith  againft  Ilderton.  TtiK.  T«tM, 

%%,  Cso.  ]• 

Nortbumberlaud^  ^th  Jur,e  1788. 

*TpHE  bill  ftated,  that  the  plaintiff*,  in  Augujl  1 779,  was  pre-  The  ^/r^^  Unit 
"*  fented  to  the  reftory  of  Ilderton^  in  ^he  county  of  North*  bcHmgin^  to  the 
umberland\  that  he  thereby  became  entitled  to  all  the  perquifites,  ''^^^'  J^Wer. 
profits,  and  emoluments,  arifing  therefrom,  particularly  to  certain  ^yj^  fct*oBt 
gkbe  lands  in  the  townfhip  of  Ilderton^  and  part  oi  the  Infield  lands  and  »fc«rtaiQed 

under  a  ooaiini£> 
Ikn  s  b«t  fn^$  at  to  a  fight  cf^fivragc  chilmcd  by  the  re^or  in  the  heaths,  wafte  srgQods,  and 
commons  of  (be  parUh, 

in 


• 


3A^ 

Smith 


DECREES  IN  TITHE  CAUSES 

in  the  faid  townihip;  that  bcfides  the  gleh  LmJsy  the  redoftr 

thereof,  till  lately^  immemoriallj  enjoyed  a  right  of  pafturage 

on  the  heaths,  commons,  and  wafte  grounds,  or  on  the  field 

lands  belonging  to  the  faid  townihip,  in  common  with  the  owners 

of  the  reft  of  the  lands  therein  \  that  liich  glebe  lands  and  right 

of  pafturage  had  been^from  time  to  time,  let  by  the  re£lor  of  the 

parifh  to  the  tenant  or  tenants  of  the  owner  of  the  reft  of 

the  lands  in  the  townfhip ;  that  the  townfhip  contained  feveral 

thoufand  acres  ;  that  great  part  thereof  lay  open  and  unincloled, 

and  confiftcd  of  wafte  land  which  had  never  been  ploughed  or 

cultivated,    called  heath  s  that   fome  inclofures  were  made  of 

the  fame  \  that  fome  part  of  the  glebe  lands  lying  interfperfed 

and  unindofed  had  been  taken  in ;  that  by  fuch  means  the  marks^ 

tracesi  or  boundaries  thereof,   had  been  loft,  defaced,  or  remov- 

edj'and  that  the  defendant  had  in  his  cuftody  maps, &c.  by  which 

he  could  defcribe  the  metes  and  boundaries  of  the  gkbe  lands  t 

and  he  fet  forth  a  terrier  of  the  glebi  lands  appertaining  to 

liderton  church,  from  the  regiftry  book  in   167$ ;   and  laid, 

that  thirteen  pounds  per  annum  might  have  been  the  full  valne 

of  the '  faid  glebe  lands.    The  bill  therefore  prayed,  that  an 

account  might  be  taken  of  the  glebe  lands  and  ftints  fo  belonging 

to  the  reAory  ;  that  the  feveral  marks,  boundaries,  and  abuttals 

by  which  the  faid  lands-  had  been  feparated  or  diftinguifhed 

from  other  lands  in  the  faid  townihip  might  be  afcertained  and 

repaired,  and  the  lands  put  into  the  fame  condition  as  they  were 

in  before  fuch  inclofures  and  ploughing  ;  that  if  fuch  marks, 

boundaries,  and  abuttals  of  the  glebe  lands^  or  any  of  them,  could 

not  be  afcertained,  or  the  glebe  lands  difcovered,  that  a  fuitable  and 

proper  quantity  of  land  or  gr-ound  of  the  faid  defendant  might 

be  fet  out  or  allotted  in  lieu  thereof,  and  as  near  as  might  be  of 

equal  value  thereto  }  that  a  furvey  or  valuation  of  the  whole 

lands  or  grounds  within  the  townfhip  might  be  taken,  and  one 

tenth  part  thereof  fet  out  to  the  plaintiff  as  re£kor  thereof,  or 

fuch  other  part  thereof  as,  according  to  the  propcntions  of 

the  glebe  landsf  were  to  the  reft  of  the  faid  townfhip,  or  in  fuch 

other  manner  as  the  Court  ihould  direA ;  and  that  one  or 

snore     commifiion    might   be   awarded    by    the    Court    for 

that  purpofe  ;  that  an  account  might  be  taken  of  the  full  and 

true  yearly  value  of  the  faid  feveral  glebe  lands  and  ftints  at  and 

fmce  the  plaintiff  became  re£tor,  or  at  leaft  from  Whitfuntide 

1780  ;  that  an  account  might  be  alfo  taken  of  the  feveral  fums 

of  money  which  had  been  paid  by  the  defendant  Dartiyuenave 

to  the  plaintiff  on  account  of  rent  \  that  what  fhould  happen 

to  be  due  to  the  plaintiff  on  account  of  fuch  rent,  during  the  time 

according  to  the  improved  or  increafed  value  thereof,  over  and 

above  what  fliould  appear  to  have  been  fo  paid  to  the  plaintiff 

on  account  of  fuch  rent,  might  be  paid  to  the  phintiff  by  the 

defendants  or  one  of  them  \  and  that  the  poffcftion  of  what 

ibouU 
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ihould  be  found  to  belong  to  the  reAory  might  be  delivered  up       Smith 
to  the  plaintiff.  ,   ^^^^ 

The  defendant  Sdnrton  faid,,  that  none  of  the  former  ineum* 
bents  of  the  pariih  were  entitled  to,  or  had  ever  enjoyed,  any 
tithes  of  corn  or  grain  arifing  in  the  pari(h  \  that  there  had  not 
been  immemoriallyfach  glebe  lands  belonging  to  the  church  of 
Ilderton^  as  in  the  bill  were  fpecified  }  that  if  there  ever  had  been 
any  glebe  lands  fpecifically  fet  out  and  enjoyed  in  the  faid 
townfhip,  they  muft  have  been  given  or  furrendercd  up  to  the 
defendant's  anceftors  by  fome  legal  or  proper  authority ;  that  an  * 
annual  fum  oftwelve  pounds  was  paid  to  the  incumbent  in  lieu 
thereof}  and  that  fuch  fum  had  been  yearly  paid  to  the  incumbent 
accordingly.  He  further  faid,  that  he  knew  not  of  any  particular 
piece  or  parcel  of  land  belonging  to  the  incumbent  of  the  faid 
church,  except  the  church*yard.  He  alfo  faid,  that  none  of  the 
incumbents  of  the  faid  church  had  at  any  time  whatever  been 
u(ed  or  accuftomed  to  have  right  of  pqjiuragi  on  any  heaths, 
commons,  or  wafie  grounds,  in  and  belonging  to  the  faid  town 
of  Ilderton  in  refpeA  of  their  glebe  lands  \  that  there  never  was, 
within  the  memory  of  man,  any  common  or  wafce  ground  in  the 
faid  townfhip  upon  which  any  perfon  had  right  of  common, 
for  that  he  and  his  anceftors,  for  many  generations,  had  been  in 
the  peaceable,  uninterrupted,  and  exclufive  poileflion  and  en- 
joyment of  the  whole  townfhip  of  Ilderton^  and  of  the  Infield  > 
Lands  and  Outfield  Lands  \  and  that  the  incumbents  of  the  faid 
church  never  enjoyed  any  right  of  paflurage  in  the  Outfield  Lands 
of  Ilderton^  called  in  the  bill  Cwntnom  or  Wajles^  except  in,  cafes 
where  ftints  or  depafturage  had  been  taken  to  farm  by  the 
incumbents  for  the  time  being  of  the  faid  church  of  and 
from  the  owners  of  the  faid  townfhip.  He  denied,'  that  th$ 
glebe  lands  were,  to  his  knowledge j  let ;  and  hefpoke  as  to  the  in* 
clofure^,  and  as  to  various  other  matters  refpefting  the  townfhip; 
the  terrier,the  plans,  and  the  furvevs,  which  he  had  in  his  cuftody 
refpe£ling  the  plaintiff's  claim  to  the  glebe  lands  i  and  he  fet  forth 
the  value  of  the  townfhip. 

The  defendant  Dartiqmnave  faid,  that  he  was  tenant  of  the 
faid  townfhip  to  the  defendant  Ilderton  \  and  fpoke  much  to  the 

fame  effeA  as  the  defendant  his  landlord  had  done. 

» 

The  anfwers  of  the  defendants  the  Duke  of  Northumberland 
and  Earl  Percy  were  taken  without  oath:  the  Duhe^  ad- 
mitted, .  that  he,  as  tenant  for  life,  was  the  true  and  lawful 
patron  of  the  reftory  oi  Ilderton ;  that  the  defendant  Earl  Percy 
was  the  firfi  remainder-man  in  tail  of  the  faid  eftate,  to  which  the 
faid  right  of  advowfon  belonged  ;  that  his,  theDuk/s,  father  pre- 
fented  the  plaintiff  to  the  living ;  that  he  was  duly  inftituted,  &'c. 
thereto,  and  as  fuch  was  entitled  to  the  tithe  of  hay  arifing  in  the 
parifh  i  that  he  was  alfo  feifed  of,  or  entitled  tOj  a  confiderable 
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qaantity  of  gUh  land  lying  thereio,  confifting  of  ferend  parccb 
of  ridges,  as  fpecificd  in  the  bill^  and  which  had  been,  for  many 
years  paft^  let  to  the  Ilderton  famHy  \  that  the  boundaries 
which  marked  out  and  diftingniOied  theghhe  /ands.of  the  rcdorj 
from  the  other  lands  of  the  defendant  Ilderton  had  been* 
by  him  or  his  tenants,  confounded  or  deftroyed,  fo  as  to  render 
it  difficult  to  know  or  afcertain  the  fame ;  but  whether  it  had 
been  done  fraudulently  by  them  he  could  not  fay  :  and  he  faid 
that  he  was  a  {^ranger  to  the  other  matters  in  the  bill. 

The  plaintiff  replied  ;.  the  defendants  rejoined ;  and  wit^ 
neiles  were  examined  on  both  iides  \  and  upon  hearing 
counfel  for  all  parties ;  and  reading  ieveral  depofitions  and 
receipts  for  the  rent  pf  the  glebe  latids  t  and  a  leafe  dated  the 
twenty-firfl  of  September  1 7 79  from  the  defendant  Ilderton 
to  the  other  defendant  ;  and  the  anfwer  of  the  defendant 
Ilderton  ;  a  copy  of  a  terrier,  by  confent,  flgned  William 
Maxwell^  regifter  from  the  regiftry  of  Durham^  dated  the 
nineteenth  of  June  1732  ;  a  paper  writing,  being  a  lift  of 
the  glebe  lands  in  the  plaintiff's  poflVflion,  froqa  a  fchedule  to  tho 
bill  \  and  on  fuH  debate  of  the  matter  \ 

It  appeared  to  the  Court  by  the  evidence,  "That  certain  parcels 
<«  of  land,  called  the  Eight  Ridges  of  ZT2^\e  land  mthe  Canny  Yards^ 
"  lying  fouth  and  north,  with  three  headlings  thereunto  belonging 
<'  adjoining  the  vicarage-boufe ;  fix  ridges  in  the  Wocherlaw^ 
«  lying  north  and  fouth;  two  ridges  in  the  Horfe  Keini;  a 
4<  butt  between  the  t^vo  Keinis  ;  a  butt  adjoining  two  ridges 
«<  in  the  North  Keinb  5  two  ridges  in  the  Harelaw,  lying  louth  and 
«'  weft  5  a  ridge  in  the  Weft  Flatty  lying  fouth  and  north;  two 
**  ridges  in  the  Winter  Letch^  lying  fouth  and  north  ;  two  ridges 
"  in  the  Aiilne  Flowers^  ly'ng  weft  and  eaft,  with  a  guflet ;  two 
^<  ridges  in  a  ban,  lyingnorth  and  fouth  i  four  ridges  in  Whom" 
'<  laWi  lying  weft  and  eaft,  in  a  fan  ;  three  ridges  in  the  Feynui 
'^  Hole^  lying  weft  and  eaft,  with  a  guflTet ;  two  ridges  in  Twilley- 
^  laWf  weft  and  eaft ;  five  ridges  in  the  Semelet  Bujh^  lying  north 
<'  weft  and  fouth  eaft  \  nine  ridges  in  the  Aiwrro^vp ;  five  ridges 
"  in  the  Croop  ;  two  ridges  in  the  Hemperlands  g  and  two  in 
"  the  Crook  Lands  ;  three  ridges  in  tte  Street  Side  /  and  tie  • 
^<  Headling  in  the  Donald  Gate  or  ftreet  \  five  ridges  and  one 
<<  headling,  and  two  fallow  ridges  with  an  hedge  about  them, 
«<  lying  north  and  fouth^  or  parcel  of  ground  adjoining  ifcfr. 
*<  tide:  torCs  Demefney  with  a  form  of  a  hedge  round  about  tht 
*'  ground  ;  the  ridges  within  the  hedge,  lying  fouth  and  norths 
*<  excepting  four,  lying  weft  and  eaft,  commonly  known  or  called 
<*  by  the  name  of  Lilijlaw^  containing,  in  length  and  breadth, 
"  eight  acres,  within  the  value  \  and  two  dales  of  meadow  id 
•«  Rofeden  ,•"  referred  to  by  the  fchedule  to  the  bill,  are  glebe 
lands  belonging  to  the  re£tory  of  Ilderton^  and  now  in  the  pof- 
felSon  of  the  defendant  C  P.  Dariijnenave^  as  tenant  thereof  to 

the 
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thefaid  defendant  7.  Ildefhn^  bat  that  thcjr  cannot  be  diftin-       Sitirfc    / 
£Ui(hed  as  to  the  iqaantitr  and  bounds  thereof.  ,  *^^^ 

The  Court  therefore  ordered  a  commiMon  to  ifliie  to  enquire 
into,  afcertain,  fct  out,  and  diitinguifh,  by  proper  metes, 
defcriptions,  and  boundaries,  the  fpecific  fpecies  and  parcels  of 
glebe  land  belonging  to  the  rcftory  of  Ildertorty  from  and  out  of 
the  lands  and  grounds  within  the  faid  townfhip,  belonging  to  the 
defendant  Thomas  Lderton^  now  in  the  pbflcffion  of  the  defendant 
C.  P.  Dartiquenavet  as  tenant  to  the  faid  ST.  Uderton^  the  ovrntt 
4>f  the  laid  lands  and  grounds. 

Etre,  Cbuf  Baron. 

HOTHAM,  Baron. 

PfiRRYN,  Baron. 

Thomson,  Baron* 

A  commiffion  accordingly  iflTued,  which  was  returned  with  a 
certificate  and  plan  thereto  annexed  of  their  proceedings  under  the 
iame ;  but  by  an  order  made  the  twelfth  day  oi  Fthruary  1789^ 
the  faid  commiffion  and  certificate  were  quaihed,  for  the  re^ns 
in  the  order  mentioned,  and  a  new  commiiSon  iffiied  direAed 
to  the  other  commiiEoner?,  &c. ;'  which  commiffion  ifluedt 
and  was  returned  with  a  certificate  and  plan  thereto  annexed  \ 
but  on  rhe  nineteenth  of  May  17919  another  commiffion 
was  iflued,  directed  to  the  commiffioners,  who  returned  the  ^ 

iaid  commiffion,  with  one  other  commiffioner,  named  by  the 
defendanti  authorizing  and  empowering  them*  or  any  two 
or  more  of  them,  to  let  out,  afcertain,  and  diftinguiifa,  fuch  a 
<iuantity  of  land  from  tlie  particular  fpecies  of  land  called  ibe 
Canny  Tards^tbe  JVcoberlaw^  North  Keinb^  and  South  Kdnb^  afid  a 
butt  of  land  called  the  Harelaw^  and  various  other  lands  men- 
tioned therein,  as  with  the  church-yard  and  the  right  of  common 
appurtenant  to  the  glebe  land  belonging  to  the  faid  redlory  of 
JUdertonj  were  worth,  to  be  let  in  the  year  1704,  the  fnm  of  thir- 
teen pounds,  clear  of  all  reprizes,  land  tax  only  excepted ; 
^his  caufe  to  be  forther  heard  on  the  return  of  the  faid  com* 
miffion  :  but  ou  the  eleventh  of  yu/y  1792,  upon  reading  the 
faid  decree  and  certificate  ;  and  on  full  debate  ;  it  appearing  to 
the  Court  that  there  was  an  error  apparent  upon  the  face  of  tha 
lafl  certificate,  with  refped  to  the  value  of  the  land  fet  out  by  the 
commiffioners  ;  and  it  being  admitted  that  land  of  the  yearly 
value  of  three  pounds,  fixteen  ihillings,  and  elevenpence,  ought 
to  be  added  to  the  land  already  fet  out  j  it  was  ordered,  &c.  by 
xonfent  of  the  parties,  that  it  be  referred  to  Mr.  T.  Jama 
to  fet  out  the  lands  adjoining  to  thofe  already  fet  out,  by  virtue  of 
the  faid  commiffion,  of  the  yearly  value  of  three  pounds,  fixteen 
ihillings,  and  elevenpence,  which  the  defendant  C.  llderton 
tmdertook  to  deliver  up  to  the  plaintitF;  and,  with  fuch  va- 
riation, THE  Court  confirmed  the  certificate  of  the  commif^ 
£osers  in  the  lafl  commiffion* 

The 
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SuxTM  The  Court  further  ordered  the  deputy  remembnmcer  to 

mgainfi  t^kc  an  accouut  of  the  value  of  the  glebe  land^  according  to 
liDtaTONi  the  computation  thereof  by  the  laft  certificate^  and  as  corrected 
by  this  decree^  being  thirty-one  pounds,  one  fhilling,  and  two* 
fcnctf  from  ff7>it/untide  1780  to  ^f^i{/!<»//J!f  preceding  the  death 
of  T.  Ilderton  /  alfo  a  like  account  of  the  value  of  fuch  glebe 
land,  to  be  computed  as  aforefaid,  to  be  anfwered  by  the  de-r 
fendants  Marj  and  C«  Ilderton  \  they  fubmitting  to  pay  the  plain-> 
tiflf  the  fame. 

The  Court  further  ordered  the  plaintiff  to  pay  to  the 
defendant  the  Duke  of  Northuniherland  his  cofts  of  this  fuit^ 
according  to  the  courfe  of  the  court  \  and  that  the  plaintiif 
have  the  fame  over  again,  with  his  own  cofts  to  be  taxed,  and 
to  be  paid  by  the  defendant  Mary  Ilderton  /  but  as  to  the  other 
parties  in  this  caufe^  the  Court  did  not  think  fit  to  give  any 
cofts. 

The  deputy  made  his  report,  dated  the  twenty-ninth  of  June 
t793  ;  and  on  the  third  of  July  following,  upon  hearing  counfel 
for  the  plaintiff,  and  reading  the  decree  and  report,  the  report 
was  confirmed,  and  the  defendants  ordered  to  pay  the  feverai 
fums  reported  due,  with  the  cofts  already  taxed  ;  and  the 
defendant  Marj  Ilderton  to  pay  to  the  plaintiff  his  iubfequent 
cofts. 

Macdonald,  Qnef  Baron, 

HOTHAM,  Baron. 

Perrtn,  Baron. 

Thomson,  Baron. 

Mich.  Tim,  GiLL   agaittft  ZOUCH. 

a9.  Gbo,  3. 

Torl/bire^  20th  November  1788. 

The  impropria.  HTHE  impropriators  of  that  part  of  the  reftory  of  Sandall  Mtgnn 
tor  of  the  tithes  .-■*  which  lies  within  the  townfhip  of  Sandall  Magna  claim 
ttt^nm^^^^  the  ^eat  and  fmall  tithes  (except  the  tithes  of  #ool  and  lairi»y, 
«r<i,  intheparidi  pw^icularly  the  tithes  of  weld  or  wold,  clover,  clover  feed, 
oi  Sandall  Mag-  line,  potatocs,  tumips,  hay,  herbage,  and  agiftment  of  dry, 
M,  in  TorkflHrt^  barren,  and  unprofitable  cattle,  yearly  arifing  in  the  fatd  tovn- 

"^rew^aild  fmlrfl  ^P  •  ^^  **^^^  ^*^*^  ^^  ^^^  ^^^  *  ^^7  ^^^  Vicarage  of  SanM 
dthcrs^ezcept'of  ^^g^^  ^^  endowed  with  one  meffuage  and  one  croft,  widi  the 
wool  and  lambs,  appurtenances,  and  with  twenty  marks  in  money,  payable  yearly 
particularly  the  out  of  the  implropriate  redtory  of  Sandall  Magna  \  and  wilh  no 
tithes  of  weld,  tithes  or  Other  oblations  whatfoever  (a). 

clover  feed,  line  ^  '  , 

feed,  turnips,  potatoes,  hay,  and  agiftmeots^  arifing  in  the  Dud  townihip. 

fa)  See  Wood  T.  Beauaoot,  vol.  !•  page  226^ 

The 
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The  defendant  Zoueb  admitted,  tkat  the  plaintifis  were  the        ^'^^^ 
impropriators,  as  in  the  bill  alledged  ;  but  denied,  that  in  the        ^g"'"/^ 
year  1357*  or  at  any  other  time»  the  faid  vicarage  had  been  '^1,^  defendanf 
endowed  with  one  rndTuage  and  one  croft,  with  the  appurte-  ai  vicar,  admtt^ 
nances^and  twenty  marks  in  money,  payable  yearly  oat  of  the  ^^^  the  plain. 
impropriate  rcftory,  and  with  no  other  tithes  or  does.     He  '»*»  »e^ntitua 
admitted,  that  the  impropriators  were  entitled  to  the  tithes  of  cornaYidcraJn  h^ 
corn  and  grain  in  the  townfhip  ;  and  faid,  that  he  had  from  the  the   townAip  ■ 
year  17J4  been  vicar  of  the  parifh,  and  alfo  owner  and  occupier  *^   that  chey 
of  freehold  lands  and  grounds  therein ;  that  he  had  had  thereon  *!*^  received  th« 
bzy  and  clover  grafs  ;  but  denied  that  the  plaintiffs  were  entitled  g^J^  ^   ''^^"J 
to  the  tithes  of  the  (aid  hay  and  clover,  or  any  fatisfaftion  for  car^butinMt 
the  fame,  tor  that  the  lands  were  part  of  Grids  Farm  \  and  that  ^^i  be  toentkied 
the  owner  or  occupier  thereof  had  immemorially  paid,  at  Eafter  ^  the  tithe  of 
yearly,  to  the  vicar  bf  tht  parUh,  the  fum  of  fourpence,  in  lieu  of  ^^^  ^ 
tithe  hay  arifing  therefrom :  and  he  fet  forth  the  other  lands  of  ^ ^a^  ^  1,^^  ^^  ^ 
which  he  was  owner  and  occupier,  with  the  titheable  matters  he  mUia  of  4d  a. 
bad  had  thereon  \  and  faid  that,  as  vicar  of  the  parifh,  he  was  year,  in  lieu  of 
entitled  to  all  the  oblations,  obventions,  offerings,  and  mortuaries  ^,  ^^^  ^*^  ^ 
payable  throughout  the  faid  parifh,  and  alfo  to  all  fuch  fmall  th^['J|  theTnaU 
tithes  in  kind  as  had  yearly  arifen  in  the  faid  townfhip,  and  for  tithes  of  the  pa. 
which  no  wadUSf  or  other  compoiition  in  lieu  thereof,  was  then  riih  bcloag  to 
paid  toiiim,  fave  that  he  believed  that  the  plaintiffs  had  received  '^' 
the  tithes  of  pigs,  geefe,  eggs,  and  a  cuftomary  payment  for 
carts,  called  a  hen^  in  the  faid  townihip,  and  fave  that  the  owner  excepcthe  tkhes 
cf  the  great  tithes  of  Ctiggleftom  (a),  a  village  in  the  faid  parifli,  ^^    '^^}    ^n^^ 
had,from  time  totime,  received  the  tithes  of  wool  and  lambs  in  ^!^*   ^ ry^^ 
the  faid  townfliip  of  Satidail  Magna.    He  further  faid,  that  from  gUjuL  ^     and^ 
time  immemorial  there  had  been  kept  in  the  faid  parifh,  by  the  that  hit   right 
vicar  thereof,  the  Easter  Book,  wherein  were  entered  the  t*»ereio  is  evi. 
names  of  all  the  houfcholders  in  the  parifli  \  ami  under  the  t**)?*^^  d^  '^ 
feveral  heads  or  titles  following,  viz.  «  RUies  Fen.  Oblat.  Vacee^ 
*<  Nove^  Vamcy  Gall^  j^pesy  Pull^   Lin\^  all  fuch   modtifes  and 
Eajiat  offerings  as  were  due  and   payable  to  the  vicar  from 
each  refpe£iive  houfeholder  \  and  he  inlifted,  that  the  feveral 
fums  mentioned  in  the  faid  books  to  have  been  due  from, 
and  payable  by  every  refpe^ive  houfeholder  in  the  faid  parifh, 
had,  from  time  immemorial,  been  received  and  taken  by  him 
and  his  predeceflbrs,  at  Eajier  yearly,  in  fuch  proportions  and  man- 
ner as  in  the  faid  books  were  fet  forth,  in  difcharge  of  all  and 
every  the  titheable  matters  and  things  compriled  under  the 
ieveral  heads  and  titles  \  and  he  denied,  that  any  thing  was  due 
and  owing  from  him  co  the  plaintiffs  in  refpedt  of  any  of  the 
titheable  matters  and  things  mentioned  in  the  bill. 

The  defendant  Croivther  zndi  others  faid,  that  the  vicar  claimed  J^    ocoipien 
the  tithes  of  weld,  turnips  when  pulled  to  fell,  potatoes,"and  line;  ["^^^^^  of^wJi^ 

turnips,  pouto«S}  line,  dover,  hay,  and  agiriment,  belong  to  the  vicar. 

f*J  See  Taylor  v.  Bcftumont,  toL  3.  page  401^ 

that 
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^\^^  that  they  bid  paid  the  fame  to  him  i  that  the  plaintifli  haJ 
Zouc*.  yearly  received  the  tithes  of  <rorn,  rape,  geefet  pigs,  and 
two  or  tliree  eggs  from  each  houfeholder,  and  threepence 
/  for  a  ploQghy  for  each  perfon  keeping  a  plocigh  in  the  faid  town- 
ihip  ;  chat  they  had  paid  the  fame  accordingly  ;  that  part  of 
their  lands  were  part  of  Grids  Farm  /  and  they  fet  np  the  modui 
aforefatd  in  lieu  of  tithe  hay  ;  and  faid,  that  the  faid  moiius  was 
payable  to  the  vicar  ;  that  the  plaintiffs  were  nor,  to  their  know, 
ledge,  entitled  to  agi(hnent  tithe  of  oxen,  bealte,  horfes,  colts, 
and  other  barren  and  unprofitable  cattle,  iheep^  and  lambs 
depaftured  on  their  grounds  in  the  faid  townihip ;  that  they  had 
not  paid  to  the  plaintiffs  the  tithes  of  any  weld,  cloverfeed,  line, 
potatoes,  turnips,  hny,  or  agiftment  of  barren  and  unprofitable 
cattle,  Ifaeep,  or  lambs,  depaftured  thereon,  for  that  they 
were  not  entitled  to  ihe  faid  tithes  ;  for  that  the  tithes  of  weld, 
clover  feed,  line,  potatoes,  and  turnips,  belonged,  and  had  been 
paid  and  were  due  to  the  vicar. 

Jc^rtT"^*  Tlie  plaintiffs  replied  j  the  defendants  rejoined  j  and  wit- 

nefles  were  examined  on  both  fides ;  and  upon  hearing  coun« 
fe),  and  reading  the  following  evidence  for  the  plaintifis,  f«x. 
an  indenture  quadrupartite,  dated  the  twentieth  of  June^  in 
the  third  year  of  IFiUiam  and  Mary^  1 691,  made  between 
William  HardcaJiU  and  others  ;  an  exemplification  of  a  fine  of 
lands  in  Sandall  Magna^  MUlthorpe^  Larton^  otherwife  Laverfyn, 
and  Miffexy  in  the  county  of  Twrk^  and  of  the  reftory  of  ZaniaU 
Magna^  with  the  appurtenances,  and  of  all  and  all  manner  of 
'.tithes  in  Sandall  Magna^  of  Trinity  Term^  in  the  third  year  of 
jyilliam  and  Mary^  between  A*  Arthington  and  others  and 
William  Hardcafth  and  others ;  an  exemplification  of  a  reco^ 
I  wery  of  lands  and  tithes  in  Larton,  Mijex^  Sandall  Magna^ 

Mtlkhorpe^  and  Coverbam,  and  of  the  reflory  of  Sandall  Jidagnat 
with  the  appurtenances,  and  of  all  and  all  manner  of  tithes, 
^except  wool  and  lambs,  in  Sandall  Magna^  in  the  county  c^Torkf 
lof  Michaelmas  Term^  iii  the  fixth  year  of  George  ihf  Firft  1 719 , 
a  leafe  and  releafe,  dated  the  twenty-founh  and  twenty-fifth  of 
April  1767,  made  between  Richard  Wejl  and  others,  being  a 
conveyance  cf  land,  tithes,  and  premiics  in  Sandall  Afagtun 
another  leafeand  releafe,  dated  the  twenty-fecond  and  twenty- 
third   of    March    1776,   made  between  Henry  Woolhmfe  and 
others,   being  a  conveyance    to  the  ufe  of  Thonuu  Gill  and 
wife  of  all  the  faid  Henry  Woolboufey  t^c.  tithes,  and  other  pre- 
mifes  in  Sandall  Magna  s  and  reading,  -by  confent^  the  office 
copies  of  the  appropriation  of  the  vicarage  of  Sandall  Magna^ 
dated  the  thirteenth  o(  March  1355  ;  alfo  of  the  endowment  of 
the  church  of  Sandall  Magna  and   Birton,  dated  the  twenty- 
fevcnth    of  Marrh     1357  ;     an   order,    dated  the  fixth  cf 
t^Qvemher  inftant,    to  read  a  decree  of  this  court,  dated  the 
xwemieth  day  of  February  1745,  made  in  a  cziok  Lambert  v^. 

Smitif 
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S^fb{a) ;  a  decree  in  a  caufe,  dated  the  twenty-fourth  of  Jpril        ^^^\ 

1749,  Lamhert  v.  Zoaci  (b)  \  a  book,  purporting  to  contain  an        Zouca 

^count  of  the  public  charities  belonging  to  the  townihip  of 

Sandall  Magtta^  and  of  other  things  relating  to  the  poor  and  the 

charity.fchool,  at  page  number  fix  in  the  faid  book,  was  read^ 

*<  An  account  of  what  monies  Mr,  Zwch^  Mr.  Jackfin^  and  Mr. 

^  Wndf  truftees  for  the  charity-fchool,  received  for  tithe  hay, 

«*  herbage,  or  by  virtue  of  a  letter  of  attorney  from  Thomas 

^  Hardcaftky  Efquire^  impropriator  ;  alfo  how  the  moieties  of 

^*  the  faid  monies  had  been  dilburfed  ;"  a  receipt,  dated  the 

nineteenth  t>f  April  175 1>  from  Samuel  fFood  to  John  Wrigbty 

lor  five  (htUings  and  fixpence,  in  full  for  tithe  hay,  vrith  thirteen 

ihillings  and  fourpence  for  cofts  of  fuit ;  the  anfwer  of  the 

'defendants ;  and  reading,  by  confent,  the  following  evidence 

for  the  defendants,  ti»z.  a  terrier   out  of  a  parchment  book, 

dated  in  1684,  intitled,  «  A  true  and  perfect  Terrier  or  Survey 

'^  of  the  Houfesy  Out-Houfes,  Gardens,  Orchards,  Meadows,  and 

•«  all  other  the  Glebe  belonging  to  the  Vicarage  of  Siindall  Magna^ 

*^ together  with  the  Butts  and  Bounds  thereof;  likewife  an 

^'Inventory  ofall  the  Portions  of  Tithes,  Rents,  Penfions,  and 

^  other  Empluments,  as  belonging  to  the  faid  Church  ;"  a  book, 

intitled,  «  Mr.  Zoucb*s  Eafier  B^ok^  beginning  in  1717,  relating  * 

to  payments  by  J.  Grtet  and  others  ;  another  book,  intitled, 

«<  The  Eafter  Book  of  the  Church  of  Sandcdl  Ma^mi*  begun  the 

thirty-fir  ft  oi  March   1753,  intitled,  *<  Free  Rents  anciently 

^  and  cuftomarily  paid  to  the  Vicar  at  Eafter  ^  a  receipt  book 

for  his  modufes^  given  by  Charles  Zouch  to  Robert  Wehfter^  of 

fourpence,  being  the  annual  payment  due  to  the  vicar  of  Sandall 

Magna  at  Eafter t  in  lieu  of  tithe  hay,  herbage,  and  agiftment  of 

his  farm  in   the  townfhip  of  Sandall  Magna  g    a  receipt  by 

Charles  Zoucb^  vicar  of  Sandall  Magnet  dated  the  thirtieth  of 

March  1741,  of  twopence,  being  the  annual  payment  due  from 

Mr.  J.  Wehjler^  in  lieu  of  tithe  bay,  herbage,  and  agiftment  of 

his  farm  in  Sandall  Magna  \  fevend  other  receipts  for  the  like 

wodufes  ;  and  feveral  of  the  depofitions  taken  in  the  caufc  \  and 

the  defendant  EwbanVs  anfwer  \ 

The  Court  ordered  the  bill,  as  tofb  much  as  fought  an  account  The  imprr>pria< 
of  the  tithes  of  line,  turnips,  and  potatoes,  to  be  difmified  as  ^pr  >iefuf«  to 
againft  all  the  defendants,  the  plaintiff  declining  an  iffue  to  try  7  'l'*  "«^J.  '^ 
his  right  as  to  the  faid  fpecies  of  tithes.  turnips,  and  po- 

latoet. 

The  Court  further  ordered  the  bill,  as  to  fo  much  as  fought  The  bmd;fin;f  • 
an  account  of  the  tithes  of  hay,  clover,  and  agiftment,  ariiing  ^<^  •'*  »^  '***»^ 
from  the  lands  mentioned  in  the  anfwer  to  be  in  the  occupation  ^^^^^  ^^'^^ /l,w" 
of  the  defendant  Henry  Zouch  (except  the  tithes  arifingfrom  the  qi^^j^  ^^  1^9 
clofe  called  Tithe  Laithe  Glofe^  and  from  two  parcels  of  land,  other  c.ofc^. 

(a J  Vol.  %  p»2f  436.  (*)  Vol.  2.  page  440. 

Vol.  IV.  A  a  containing 
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Ot\l        containiDg  one  acre  or  thereabouts,  mentioned  in  his  aitfircr 

^^^       to  be  in  his  occupation)  to  be  alfo  difmifled. 

The  bui  difmif.  The  Court  further  ordered  the  bill,  as  to  To  much  as  fouebt 

clow*  and  a!  *"  account  of  the  tithes  of  hay,  clover,  and  agiftment,  arimig 

giftment,  except  f^^ni  the  lands  mentioned  in  the  anfwer  to  be  in  the  occupation 

inHdrrtp'iCr^jls  of  the  defendant  TAomas  Ewbank  (except  the  tithes  arifing  from 

F/<w«r'f   O^ft,  Harrofs  Crofi^  Flower' ^  Croft ^  and  Narrow  Ridgings)  to  be  alfo 

and        Narr^  difmiffed. 

The  biu  difmif*  The  Court  further  ordered  the  bill,  as  to  lb  much  as  fought 
fed  as  to  weld,  gm  account  of  the  tithes  of  clover  feed  and  weld  arifing  upon  tl^e 
Tro^."^''**  lands  in  the  occupation  of  the  defendant  H.  Zoucb  to  be  dif- 

miflTed,  no  fuch  tithes  having  been  proved  to  have  arifen  there* 

from. 

The  bill  difmif.  The  Court  further  ordered  the  bill,  as  to  fo  much  as  (ought 
fc^d  wh°  ^^^^^  *"  account  of  the  tithes  of  clover  feed  arifing  upon  the  lands  in 
was'growii.        ^^^  occupation  of  the  defendant  F,  Crowfher  to  be  difmilled,  no 

fuch  titheabic  matter  having  been  proved  to  have  ariien  there* 

from. 

The  blu  difmif-  The  CotJRT  further  ordered  the  bill,  as  to  fo  mach  as  fought 
whe^  ^  ^*'*''  ^"  account  of  the  tithe  of  weld  arifing  from  the  lands  in  the 
giown  •  occupation  of  the  defendant  /f.   Burgoine^  to  be  difmiffed,  no 

fuch  tithe  having  been  proved  to  have  arifen  therefrom* 

The  t'lhesofaii      The  Codrt,  With  rcfpcft  to  all  the  other  titheable  matters 

*^s  TbSwT  fe"  ^**»*"^  ^y  ^^^  '^^^^  ^^*^^  ^^^^  °®^  ordered  to  ftand  dif- 
che  \iii  de-  ^>^^9  ordered  all  thetiefendants  to  account  with  andfatisfy 
cref d ;  the  plaintiffs  for  the   tithes  thereof  which  ,  had  ariien  upon 

the  lands  and  grounds  ilated  by  the  defendants  in  their 
anfwers  to  have  been  in  their  iereral  and  refpeftive  occo- 
pations  in  the  townfhip  of  Sandall  Magna  during  the  times 
demanded  by  the  bill :  the  deputy  remembrancer  to  take 
hitt  without  the  account,  &c.  ;  but  no  cofts  to  be  allowed  on  cither 
-)•  -  «^  fide. 

,  The        report      The   deputy    made  his  report,  dated  the  twelfth  of  Jufy 
made  and  i»n-  1791  ;  and  on  thc  twenty -fcventh  of  %rAr  it  was  confixmcd,  but 

nrmcH,        but      -rL      ^      /i. 

»^.J.  '^^.      Without  cofts. 


r.thout  co^la. 


» 


Mtch  Tebk,  Nagle  agalnft  DaviSs. 

CardiganfAre^  ^th  December  1788. 

The  owner  of  'T^HE  impropriator  of  the  tithes  of  the  parifh  of  Umnwhangd 
tiw  t  chrs  o/che  A  Gener  Glytij  in  the  county  of  Cardigan^  claimed  particulariy 
l^ll^finrar  ^^^^  ^^^^^^^  ^^  ^^  *"^  agiftmcnt  arifing  on  WillmgJjfa  Farm  and 

l'^u!fiirrX^Z  TmJJjerFarm. 

KLcu  to  ;he  cubes  of  bay  and  agiftateiit  od  the  two  farms  called  fydiiri  ami  Taiiir* 

The 
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The  defendant  admitted,  that  he  occupied  TVtUirog  IJpi  Farm^        Na,oi« 

J  art  lying  within  the  faid  parifli  ;  that  in  1781  he  purchafeJ  "^""^^ 
mfier  Farm,  in  the  chapelry  olEy/wys  Laith  s  and  he  fet  forth  ^*^'"- 
the  quantity  of  hay  he  had  mown,  and  the  dry  and  unprofitable 
Cattle  he  had  fed  thereon  j  but  he  faid,  that  he  had  never  paid 
the  tithe  of  hay  and  agiftment  in  refpeft  of  any  part  of  the  faid 
land,  nor  any  fatis£iftton  for  the  fame  j  and  infifted,  that  they 
were  exempted  from  the  payment  of  tithcj. 

The  plaintifi  replied ;  the  defendant  rejoined ;  and  witnefles 
Jii^ere  examined  on  both  fides  \  and  upon  hearing  counfel  on 
both  fides ;  and  reading  the  probate  of  the  will  of  /.  Chichefter^ 
dated  the  third  of  December  178a  ;  feveral  depofitions  ;  letters 
patent,  dated  the  fifteenth  of  February  1675,  between  the  Eart 
ef  CaftUmttttte  and  others  j  feveral  deeds  and  aflignments  ;  and 
the  defendant  fubmitting  to  account  5 

The  Court  ordered,  by  confent,  the  deputy  remembrancer 
to  take  an  atcount  of  the  tithes  demanded  by  the  bill  j  and  each 
party  to  abide  by  his  own  cofts. 

Trott  a^ainjl  Hagger.  Wich,  Titu, 

'  19.  Gbo.  3. 

Hertfird/btre^  ly/b December  1 788. 

'T'HE  lefiee  of  the  impropriator  of  Heme!  Hempfiead^  in  the  Th:  improprii- 
*   county  of /frr/Ari,  claimed  the  great  and  fmall  tithes  arifing  Vi**    °^  ,^T' 

ckimt  the  jreat  and  fmaU  tithes  of  the  pan(h. 

The  defendant  admitted,  that  he  occupied  lands  at  Plchetfs  The  defendant 
End,  in  the  faid  redory  ;  that  he  had  had  corn,  grain,  hay,  'ayBf  that  he  is « 
milch  cows,  calves,  pigs,  eggs,  poultry,  and  other  fuch  tithe-  \l''J^Qf^^^ 
able  matters  thereon,  which  he  had  taken,  and  difpofedofto  who  are  entitled 
Ills  own  uie,  without  fetting  out  any  part  thereof,  or  making  to  tithes  to  takt 
the  plainti£Fany  fatisfaAion  for  the  fame ;  that  he  was  one  of  the  ^^^^  f«"onri  per. 
people  called  quakers  :  that  it  was  not  cuftomaryfor  pcrfonsof  ^^*^^  '."'''r' 
that  pcrfuafion  to  fet  out  or  pay  tithes  ;  but  that  it  was  ufualand  t^at  thcphintiff 
cuilomary  for  them  to  leave  the  perfons  claiming  and  having  had  n«gieaed  fo 
title  to  tithes  to  feparate  and  take  away  the  fame  as  they  ihould  to  do;  andtb^t 
think  fit,  but  which  the  plaintiff  had  omitted  to  do.  He  further  p?  J/^*  " 
ftated,  that  he  had  not  kept,  fed,  and  depaftured  any  unpro-  J^  '^^^  frve^' 
fitable  cattle ;  and  infifted^  that  the  lands  he  occupied  were  ex- 
empted from  the  payment  of  tithes. 

The   plaintiff  replied  ;    th«    defendant    rejoined  ;    but  no  The  cavfe 
wltnefil^s  were  examined  on  either  fide  9  and  upon  hearing  coun-  ^v^«   > 
fel ;  and  reading  the  leafe  \ 

Th«  Court  ordered  the  deputy  to  take  an  account  of  all  and  The  tithes  dt. 
every  the  tithcable  matters  and  things  demanded  by  the  bill,  ^^^  ^»^ 

A  a  a  Evans 
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^^"'gJo'"!'*  Evans  agninft  Clarke. 

EpXf  iZth  December  1788. 
The  tt^u  cf  qpHE  rcftor  of  TVeft  Tilbury^  in  the  county  of  EJfex^  claimed 

^t^M^^i^xhi  ^^^  8'^*^  ^^  ^^^^^  ^^^^^  ^^  *^  P*"*'  particularly  the 

xkhc9of%hcl%^  tjtbef  of  hayi  corn,  grain,  wood,  tumip»,  turnip  feed,  coltsfoot^ 
rilh  jnkind.  coltsfoot  feed,  (hccp,  wool,  lambs,  agiftment  of  bollocks,  mnts. 
See  Silirtriock  ^^^^  ftock,  barren  cattle,  horfes,  mares,  and  geldings^  oziers 
V.  ifles,  vol.  f  •  grown,  cut  down,  or  confumed  in  the  pariflEi>  inilk^  calces, 
l»8e  »7*-  poultry,  eggs,  pigs,  garden  ftuff,  and  fruit,  in  kind. 

The  defendants  The  defendants  admitted,  that  the  plaintiff  was  entitled  to  the 
^r  -ff  hid  ?"  tithes  of  hay,  corn,  grain,  wood,  turnips,  and  turnip  feed,  &c.  as 
die"iiti)ei;  and  ^P^^'^^^  '^  ^^^  bill  V  but  initftcd,  that  he  had  come  to  an  agrees 
that  they  were  ment  with  fome  perfon  for  the  fame,  by  which  they  confidered 
fcourd  to  pay  themfelves  as  bound.  They  alfo  admitted,  that  they  occu^Hed 
them  to  his  tef.  IjjqjJj  ;„  ^y^^  pariOi ;  and  they  fet  forth  the  fcveral  titheable  mat- 

ibndine  he  had  ^^^  ^^^7  ^^^  ^^^  thereon  ;  but  faid,  that  they  bad  not  fet  out  the 
given  them  no.  fame,  apprehending  that  they  were  obliged  to  pay  them  to  tbe 
cice  to  the  <:oi).  perfon  whom  the  plaintiff  had  agreed  with  for  the  fame.  They 
*"^y*  admitted,  that  the  plaintiff  bad  given  them  notice  to  the  fol- 

lowing purport :  <'  I  do  hereby  give  yon  notice,  that  you  do  not, 
*<  at  your  peril,  account  for  or  pay  for  any  tithes  whatever  arifing 
«  or  growing  upon  your  farm  and  lands  within  the  parilh  of 
<<  ff^i  Tilbury^  in  the  county  of  EffeM^  from  hft  Micbaebiuu^ 
<<  to  any  other  perfon  than  to  me,  as  redor  of  the  faid  pariflw 
«<  Dated  the  nineteenth  day  of  March  1787.    D.  Evans.^ 

The  caule  The  plaintiff  replied  ;  the  defendants  rejoined  \  and  witneflcs 

beard.  yRect,  examined  on  the  part  of  the  defendants  only  ;  and  upon 

hearing  coimfel ;  and  reading  an  office  copy  of  a  judgment  roD 
of  his  majefty's  court  of  common  pleas  ot  Hilary  7ertn^  in  the 
twenty-feventh  year  of  his  prefent  majefty's  reign,  in  the  cau(e 
of  DO0  V.  Roe  in  ejcAment  $  the  writ  of  poffcffion  ;  and  th^ 
iheriff's  return  thereon  in  Eqfier  following  ; 

The  Court  or-      The  CouRT  ordered  the  deputy  to  take  an  account  of  alt 

d<red    an    ac.  the  titheable  matters  demanded  by  the  bill,  with  cofts. 

count  to  he  U-  ' 

ken  of  the  tithes  demanded  by  the  bill. 

Excf  ptioni  tak.  The  deputy  remembrancer  made  his  report,dated  the  fixtccnth 
*"rt!**  ^  ^^'  ^^  Pfbruary  1 790  ;  and  on  the  twenty  fourth  of  February 
^  following,  upon  hearing  counfcl,  and  reading  the  decree,  report, 

and  exceptions  ;  and  on  full  debate  of  the  matter  ; 

The  Court  c      The  Court  ordered  the  firft  exception  to  be  over-ruled,  sod 

^*^  "*!*    ^^  ^^^    fecond   exception  to  be  allowed  ;    and  that,  upon  the 

S'w  oTn  *     defendants,  or  one  of  them,  paying  the  faid  plaintiff  his  coAs  of 

^  Tiie  deputy  or-  ^^^  rcfercpce  in  taking  the  adcount,  and  the  cofts  of  the  heariag 

ilertd  to  review  hii  leport,  on  the  defendant '1  paying  cofti«  ^     . 

upoi 
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vpOB  the  report,  the  deputy  (hould  review  bis  report,  and  take        Eyavs 
frefli  examinattonsy  as  he  fliall  think  fit.  «^«i^ 

The  Court  further  ordered  the  deputy  to  tax  the  plaintiff  The  former 
hk  coft$  of  the  former  reference,  and  the  hearing  of  the  report ;  ^oft*  ^f  th«  «• 
the  raid  cofts,  when  taxed,  to  be  paid  within  a  week  after  taxa-  [^'^^J*  J**  ^ 
tion }  but  in  default,  the  report  to  be  ratified  and  confirmed,  ^*|ie*iwpwt  t» 
with  cofts  (except  as  to  the  fecond  exception)  :  the  deputy  to  tax  be  confirmed. 
the  fubfequent  cofts. 

On  the  third  of  February  1792,  upon  opening  the  decrees, 
repons,  and  exceptions  j  and  hearing  counfel  on  both  fides  ; 
and  reading  feveral  depofitions  ; 

The  Court  ordered  fcveral  of  the  exceptions  to  be  over-ruled,  The  repert  con. 
and  feveral  allowed ;  and  the  report  to  be  varied  in  fome  refpe^b  j  ^«n«*»  ^i^**  »•- 
and  thereupon  to  be  ratified  and  confirmed  5  and  the  defendants  fcJJi^JJfti]'^ 
10  pay  to  the  piaintiflF  the  feveral  fums  declared  to  be  due  from 
them,  after  fuch  variations  made,  with  fubfequent  cofts. 


SmIth  againj  Spanswick.  HuAiTTEjm 

29.  Gbo.  3* 
Berhjblre^  2'Jth  February  1 789. 

npHE  vicar  of  Chipping  Lamboume^  in  the  county  of  Berksy  The   vicar    of 

^    claimed  the  tithes  of  cows,  calves,  colts,  and' milk,  arifing  in  chipping    Lam^ 

the  parilh.  Ir"':  'Vf'"*: 

•^  J^e^  M  only  en- 

•Hie  defendant  faid,  that  the  parifli  confifted  of  five  feveral  ^^''^  »  4<J.  a- 
precin£ts,  viz.  Church  Lambourne^  Up  Lambokme^  Bcckhampton^  foBe/of^*^ 
Baftbury^  and  the  IVoodiands  ;  that  the  lands  he  occupied  gutmenc  tithes 
were  fituate  in  theprecin£h  of  Eajibury  and  the  Woodlands  ;  and  of  every  cow  fed 
he  fet  up  a  modus  of  fourpence  a  cow  depaftured  in  the  precinA  of  »"  '*^«  precinas 
Eajibury,  payable  at  Eajter^  in  lieu  of  all  tithes  for  the  agiftment^  t^^^^'^tJ^ 
and  fourpence  in  lieu  of  the  tithes  of  calves  and  milk  yielded  from  lieuoirthc  tithct 

fuch  cow.  of  the  milk  and 

'  ^  ,  calf  of  fuch  coiir. 

The  Court,  by  confent,  ordered  the  arrears  of  the  modmfes  to 
be  paid,  and  the  bill  to  be  difmifled  without  cofts. 


Ellis  agatnjl  Saitl.  *   HfiA«TTii«« 

29.  0*0.  3. 
Lincelnjhire^  ^d  February  I'jSg. 

nrHIS  caufe  ftanding  in  the  paper  of  caufes,  the  Court  heard  TbeCouit  w!U 
-*  counfel  on  both  fides  j  and  on  reading  the  following  evi-  ftjppreft  «  Z**'- 
dcnce  for  the  plaintiff;  by  confent,  viz.  an  office  copy  of  jj^"'^.^7*'tjf' 
an  endowment,  dated  the  fourth  day  of  the  kalends  of  November  ^„  ^^  ^ 
1363,  intitled,  *'  Ordinatio  Ficari^e  Ecele*  de  Sibe/aye  deeanat.  de  file  anew  one, 
<«  Ai/j^^i.'' extracted  from  an  ancient  book  of  inftltuttonj,  &c.  and  examint 
in  the  time  of  Bi/biA  Beckiagham,  who  bt^xi  to  prefidc  over  ^^^^^  t»«»- 

A  a  3  the  *"• 
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£liis        the  fee  of  Lincoln  in  the  year  of  Oor  Lord  1^6^^  whkh  book 

l^lv^         remains  in  the  regifhy  of  the  Lord  Bijbop  ofLineoln  \  and  readbf 

the  following  evidence  for  the  defendants,  viz,  feveral  depofitions 

taken  in  the    caufe,  it  appeared,  that  the  third  interrogatory 

on  the  .part  of  the  defendants  was  a  leading  interrogatory  ;  and 

it  was  thereupon  ordered,  &c.  that  the  faid  interrogatory,  and 

all  the  depofitions  taken  thereupon,  be  fapprefled,  with  cofts 

to  be  taxed  on  the  part  of  the  plaintifiF;  and  that  the  caufe  bd 

adjourned  over  without  payment  of  cofts  on  either  fide  (except 

as  to  the  cofts  before  dire£^ed)  ;  with  liberty,   in  the  mean 

time,  to  the  defendants  to  exhibit  a  new  interrogatory  in  the 

room  of  that   which  was  fupprefled,  and  to   iflue  a  commif- 

iion  to  examine   their  witnefies  on   the  new   interrogatory  i 

.         ,     that  the  plaintiff  might  join  in  the  fame,  and  crofs-examine  the 

•or%*S2ffl^  defendant's  witneffes,  if  he  (hould  think  fit  5  and  in  the  mean 

partjtoabOlkj  time  the  plaintiff  be  at  liberty  to  amend  his  bill,  by  making 

the  vicar.  the  impropriate  reAor  of  the  vicarage  of  Sihfj  a  party  to 

thefuit. 

The  amended  bill  came  before  the  Court  on  the  twenty** 
fourth  of  February  I'jgo. 

The  vicar  of  The  plaintiff,  as  vicar  of  the  parilh  of  Si^fey^  in  the  county  of 
^«4fe'»  ln  ^'  Lincoln,  ftated,  that  the  parifti-church  of  Sii/ey  was  a  reflory  iro- 
Sc  a  iAmirt  P*^P^*^^^  >  ^^**  ^^  ^^  ^^^  ^"^7  prcfcnted  to  the  vicarage  there* 
tithes  of  barren  ^^^  ^^^^  ^  ^^^^  thereby  entitled  to  receive  all,  or  the  greater  part 
and  unpfofiiab^c  of  the  fmall  tithes  yearly  arifing  therein,  particularly  thetithes  of 
catcSe.  agiftment  of  all  barren  and  unprofitable  cattle,  and  cattle  not  yield- 

^CAnAnithff  j^g  jjjj,^  j„  j^j^j  .  j^j^  ^\^^  defendant  Saul  zad  others,  &rmcrs 
*«P'  33*  «•'?*•    gjjj  refiants  in  the  pariih,  had  yearly  agiftcd  on  certain  lands  there 
m  the  faid  parifli  in  their  refpeftive  occupations,  and  alio  on  certain 
commons  or  fens  within,  adjoining  to,  or  near  the  faid  pariih,  9 
confiderable  number  of  horfes, cows,  oxen,  flieep,  lambs, and  other 
cattle  belonging  to  them  refpefiively,  or  taken  the  fame  in  to 
depafture  for  hire  ;  that  during  the  time  of  fuch  agiftment  they 
were  barren,  and  did  not  yield  any  tithe  in  kind  to  the  plaintiff; 
that  he  had  frequently  applied  to  them  to  pay  him  his  tkhe 
thereof,  but  that  they  had  refufed  fo  to  do,  or  to  make  hioi  any 
compenfation  in  lieu  thereof ;  that  if  any  modus  or  compofition 
exifted,  it  was  payable  to  the  impropriator  in  lieu  of  the  tithe  of 
Iiay  or  fome  other  tithe  belonging  to  the  reAory,  for  that  no 
ptodus  or  compcfttton  had  at  any  time  been  paid  to  the  vicar  in  lieo 
of  agiftment  tithe ;  that  by  ai)  endowment,  dated  the  twcnty* 
|)inth  day  of  08ober  1363,  Simon,  then  ^rchhijbop  of  CanUrhury^ 
endowed  the  faid  vicarage,  and  thereby  decreed^  declared,  and 
ordained,  that  the  vicar  of  the  parifh  fliould  have,  amongft  other 
things^  the  tithes  of  milk^  meads,  and  all  fmall  tithes,  except  die 
tithes  of  geefe,  hogs,  lambs^  and  wool,  which  were  referved  to 
the  priory  of  SpaUing,  to  which  the  redtory  of  Sihjey  had  been 
9f  propriatcd  \  that  tiie  vicar  wasj  by  virtue  pf  the  laid  endow. 

mentji 
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nent,  entitled  to  the  thhes  of  fiich  agiftment ;  that  neither  the  Ci-^n 
prefent  nor  any  former  impropriator  of  the  pariih  had  ever  ^^"^ 
received  the  agiftment  tithe  or  any  modus  or  other  compeniation 
in  lien  thereof!  The  bill  therefore  prayed  an  account  of  the 
tithes  of  the  agiftment  of  all  the  horres,  cows,  oxen,  (heep^ 
lambsi  and  other  cattle,  which  had  been  depaftnred  by  the 
defendants  refpedively  on  any  of  their  lands  in  the  parifb,  or 
upon  any  common  or  fen  within,  adjoining,  or  near  to  the  ftme, 
'at  any  time  iince  he  had  been  vicar,  which  were  barren 
and  unprofitable,  and  had  not  yielded  him  any  tithe  in  kind 
during  foch  agiftment  i  and  payment  of  what  fhall  appear  due 
thereon. 

The  defendant  %  Saul  and  others,  the  occupiers,  admitted,  The  defendant 
tliat  the  pariih  of  Sibfey  was  a  rcftory  impropriate  j  that  the  deniei,  thai  the 
plainttff  might  be  vicar  thereof  ;  that  the  vicars  thereof  were^  ^^^  MiSmcnt 
by  ancient  endowment,  entitled  to  receive  the  fmall  tithes  which  dtiMs  $  and  fett 
arofe  therein,  or  fome  payment  in  lieu  thereof,  except  thofe  to  up  three  mtJmfa 
which  the  reftor  was  entitled  j  but  he  denied  that  the  plaintift*  w*'^^.  »V  ^ 
was  entitled  to  the  tithes  of  the  agiftment  of  barren  and  unprofit-  [^"^'jij^*"*  ^ 
able  cattle  in  kind,  for  that  there  had  been  immemorialYy  payaUe  ^{^^   whetiier 
to  the  reAor  yearly,  on  the  twenty-fecond  day  o(  November^  com^  mowed  or  eaten, 
monly  called  Old  Martinmas  Day^  three  ancient  modu/es — FirsTj  ift,  of  id.  >o 
A  ntddus  of  one  penny  an  acre,  in  lieu  of  the  tithes  of  all  grafs  *^^    ^^     '** 
growing  on  the  lands  called  the  Moors ^  lying  on  the  eaftfide  of  ^J^^^^^fTu^ 
Wardike  Drain^  whether  fuch  grafs    were    mown    for    hay,  Me  Dram  i 
cr  eaten  by   the    mouths  of  barren  and   unprofitable  cattle. 
Secomdlt,  a  modus  of  twopence  an  acre,  in  lieu  of  all  the  tithes  ^^y,  of  ^d.  an 
of  the  like  grafs,  whether  mown  for  hay,  or  eaten  by  the  mouths  acre     for    tie 
of  barren  and  unprofitable  cattle,  within  a  certain  other. part  of  ^«^'    ^  «^ 
the  pariih  confifting  of  a  plot  called  the  Moors ^  lying  on  the  wtft  "^^  ^^*»   '^ 
Me  of  the  fFardike  Drain  -y  znoxhcT  piot^czlleA  the  MonPs  Jugs  \  jp/^,^  tbeMaU 
another  plot,  called  the  Flays  \  another  plot,  called  the  Mallows'^  invs,    and    itt 
and  another  plot,  called  the  Dales,    Thirdly,    A  modus  of  ^«'"  > 
threepence  an  acre,  in  lieu  of  all  the  tithes  of  the  like  grafs,  3%»  ©^  3^  «» 
whether  mown  for  hay  or  eaten  by  the  mouths  of  barren  and  **?*  ^^  ^  *!?' 
unprofitable  cattle,  growing  upon  all  the  grafs  lands  in  the  pariih,  theparifli,exce^ 
or  titheable  places  thereof,   not   comprlfcd   within  either  of  th$  Frith  Bank^ 
the  above-named  diftrifts  (except  the  village  called  the  Frith  the     tithe    of 
Bank  (a)f  the  tithes  whereof  were  not  due  or  payable  cither  to  ^'"^^  ^**  ^"-Z 
the  rector  or  vicar,  but   had  been  conftantly  paid  to  J.  B.  ^^^^'^* 
or  hb  leftees  as  far  back  as  he  had  knowledge  refpcfllng  the  fame, 
or  a^  it  could  be  traced  ;  that  the  faid  three  diftri£ts  comprlfcd 
all  the  lands  in  the  pariih,  except  the  village  of  Frith  Bank  and 
the  arable  lands.    The    defendant  further    faid,   that   there  He  alio  fets  up 
had  not  been  any  barren  or  unprofitable  iheep  fed  in  the  parifh  w^^'iT"  to  the 
during  the  time  mentioned  in  the  bill ;   but  that,  on  the  con-  [||^^^^^bi. 

(*)  See  WUei  v.  fmith.  vol,  if  page  9. 

A  a  4  trary^ 
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£tiit        trary,  all  the  iheep  that  had  been  fed  and  depaftored  therein  had^ 

^immf        jji  ^Q^^  yielded,  according  to  certain  immemorial  cuftomSf  tithes 

^'^*        in  kind  of  wool  and  lambs,   or  fome   modus  in  lieu  thereof^ 

id,  tithe  in  kind  to  the  reiS^off  in  manner  following,  w«.  that  the  tithe  in  Idnd 

Wg,   h^  •  ^^  ^^^  "^^'^  P**^  ^^  '^^  "9906^  of  (heep  brought  into  the  pariOi  be- 

foit  LmffflMf '  ^^^^  Candlemas  Day^  and  clipped  therein  ;  that  one  penny  a 

d.     hfiMi  f  '  ^^^  ^^^  '^^"  P^^^  for  every  iheep  brought  into  the  parilh  alter 

thcfe  brought  in  Candlemas  Day^  commonly  called  newjbeepf  and  clipped  thereint 

aftsrCmdl/bwil  in  lieu  of  the  tithe  of  the  wool  of  fuch  flieep;  that  threepence 

.4d.  a  head  for  ^'^^^^  ^^^  htcTi  paid  for  all  (heep  rhat  were  in  the  parifli  before 

all   brought  in  the  thirteenth  of  iv^r»arj,  comm only  called  OA/  Candlemms  Day^ 

before  OU  Can^  whether   bred  or  fhorn  therein  in  the  preceding  year,  and 

^^""w.  brought  into  the  faid  parifh  a  fhort  time  before  the  faid  thirteenth 

day  of  February  in  every  year,  and  carried  out  of  the  parifh  before 
thefucceeding  {hearing  day' with  the  wool  upon  their  backs,  as 
an  average  rate  or  payment  in  lieu  of  the  tithe  of  wool  cairied 
out  upon  the  backs  of  all  (heep  removed  out  of  the  faid  parifli 
after  any  one  {hearing  day,  and  before  the  {hearing  day  in  the 
fucceeding  year.  He  therefore  infiiled,  that  the  plaintiff  was 
not  entitled  to  receive  the  tithes  of  agiftment  for  {heep  or  for 
barren  or  unprofitable  cattle  ;  that  he  could  not,  in  law,  be 
•entitled  to  the  fame  to  the  extent  claimed  by  his  bill ;  for  that 
.  the  tithes  of  agidment  of  barren  and  unprofitable  cattle  fed 
and  depaftured  upon  ground  which  had  been  mowed  for  hay^ 
and  which  had  paid  the  tithes  of  fuch  hay,  or  a  modus  in  lieu 
thereof,  within  the  fame  year,  were  not  due  of  common  right 
to  the  vicar  of  the  parilh  ;  and  that  the  claim  infifted  upon 
by  the  bill  to  fuch  tithes,  or  to  a  fatisfadtion  in  lieu  thereof,  was 
ill  founded  and  unreafonable.  He  admitted,  that  he  had 
kept,  fed,  and  depaftured  on  his  lands  in  the  faid  parifh  (bme 
iheep,  and  fome  barren  and  unprofitable  cattle,  and  had  not 
made  the  plaintiff  any  fatisfa^lion  for  the  tithe  agiflment  of  fuch 
<heep  and  cattle  ;  and  he  fet  forth  a  full  account  thereof. 

The  rrctor  The  defendant  Gape^tht  impropriate  reAor,  admitted,  that  the 
«laimt  the  faid  plaintiff  was  vicar  ;  that  he  was  entitled  to  the  fmall  tithes,  ex-, 
/hj^  hVhM^tt^  cepting  fuch  as  were  payable  to  him  the  reftor  \  and  whether  he 
ceived  them  *  ^^^^  entitled  to  the  tithe  of  agiftment  of  barren  and  unprofitable 
«n(^  fubroiu  to  cattle  he  fuhmi^ted  to  the  court  ;  and  faid,  that  the  three  feveral 
the  Court,  whe-  moduja  before  flated  h^d  been  immemori^Uy  paid  to,  and 
*^'[[^^J]2a"  accepted  hy  the  rcftor  for  the  time  being.  He  alfo  faid,  that  be 
jwfH  tithei.    *  knew  not  whether  the  plaintiff  was  or  was  not  entitled  to  the 

fithes*pf  agiftn^ent  for  ^ny  fl^eep  fed  in  the  pari{h  ;  and 
that  according  to  an  anciept  ^nd  |mn4emorial  cuftom,  tithe  iii 
kind  of  wool  and  lambs,  or  a  certain  HM^tfi  in  lieu  thereof,  was 
payable  to  the  re£tor,  as  before  (lated^ 

Th«  f«9r«  To  which    anfwer  of  the   defendants   the    occapiers,  the 

licar^.  plaintiff  replied ;     the  defendants   rejoined  ;    and    witnefles 

,  frei^   examined  qo  both  &lci  \   and  i99A  ^tearing  coonfel 

ft* 
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far  adl  parties  leveral  days  ;  and  readins  the  fblloirmg  evidence  X&iit 
for  the  plaintiff,  by  confent  of  the  defendanu  folicitdr  for  the  ?^ 
occnpiersy  ff/z.  an  ofiBce  copy  of  an  entry,  dated  the  fourth 
^alend  of  November^  anno  Domini  13639  intitled,  *9  OrJinaA 
^*  Ficaria  EccU^  de  Sihefaye  decanat.  ie  Bolyngh!*  extrafted 
from  an  ancient  book  of  tnftitutions,  &c.  in  the  time  of 
Bifbop  JBuUngbamf  who  began  to  pr^de  over  the  fee  of 
Lincoln  in  the  year  1363,  which  book  is  remaining  in  the  regtftry 
of  the  Bifiop  if  Lincoln,  at  Lincoln  i  an  office  copy  of  a  terrier 
cxtraAed  from  the  regiftry  of  tie  Biflfop  of  Lincoln,  intitled, 
<^  Lindh%  A  true  and  perfeft  Terrier  of  aU  the  Glebe  Lands 
^  and  Dues  belonging  to  the  Vicarage  of  Sihfej,  in  the  Parts  and 
*^  County  aforefaid,  drawn  according  to  the  Directions  fent  by 
<<  the  Right  Reverend  Father  m  God  William,  Lnrd  Bifiiop^ 
^  Lincoln,  OB(Aer  the  eighth  1707  \*  and  upon  the  plaintiff^ 
admitting  the  fad  of  payment  to  the  re£tor  of  fo  much  an  acre, 
as  by  the  feveral  anfwers  of  the  defendants  is  alledged,  for  every 
acre  of  grafs  Lind|  whether  mown  or  fed  by  barren  and  unprofit- 
able cattle,  as  far  back  as  livins  witocfies  could  go  ;  and  upoa 
reading  the  following  evidence  tot  the  defendants  the  occupiersy 
viz.  an  account  of  the  tithes,  &c«  from  John  Saul  to  Ricbard 
Coleman  for  the  year  1 766 ;  an  account  of  tithes  from  y.  Saul  to 
R.  Co/fmanfbft  1765  ;  a  tithe  book,  indorfed,  **  Tithe  Book  for 
<*  the  Tear  1735 ;"  and  reading  the  dcpofitaons  of  feveral 
witnefles  for  the  faid  defendants  ;  as  alfo  the  depofitions  upon 
their  crois  examinations  for  the  plaintiffs  $  the  caufe  was  ad* 
journed  over  to  this  day  for  the  judgment  of  the  Court. 

The  Court  ordered.  adjudged|  and  d^reed^  the  bill  to  be  TbeliiBdirmir. 
difmiflcd  with  cofts*  Wwiihwai. 


Croft  agaM  Aybr.  ,  HuaiitTeim 

Torhflnre,  ifi  Fdnruarj  l^sO^ 

'^pHE  reftor  of  Rowlcj,  in  the  county  of  York,  claimed  the  great  S^^,Whei^ 

^    and  fmall  tithes  ot  the  pariflii  and  particularly  of  the  town-  ^^J^l^^jf 

Ihip  of  Ri^,  in  kind  5  and  ftated  the  cafe  of  JFalter  v.  Brad^  J^^  '^^ 

Jbaw  (tf )•  to  the  gitat  mA 

iinaJl  tithes  of  the  townfliip  of  Jt^  in  kind,  or  only  to  certain  mti^n  in  laro  ol  the  cithct  «rilli^ 
on  tU  Dtmefite  Loads  and  ibt  Aacumt  JacU/kra  of  the  laid  townHlip. 

(a)  The  cafe  of  fTaUfr  v.  JBrad/Lna  fcl  attended  on  his  hehalf ;  and  on  the 

came  before  the  court  of  exchequer  on  twenty-fifthefOAober  1703,  the  dnntj 

tlie  twenty-iixth  of  June  1703,  Trinity  was  direded  to  take  an  account  of  the 

Tenn,in  the  fecondyear  QlS^emAmm.  tithes  demanded  by  the  bill,  unlefscanfe 

Tlie  bill  was  filed  by  the  redor  QtRowhy  were  ihewn  to  the  contrary.  The  deputy 

to  dtfcoTer  the  great  and  finall  tithes  made  his  report,  dated  the  firft  of  May 

which  had  arifen  on  the  ten,  the  park,  1704 ;  and  on  the  eleventh  of  the  fame 

the  orchards,  and  the  dovecote,  in  the  month,  no  caufe  haTing  been  fhewn,  the 

occupation  of  the  defendant  in  the  town-  report  was  confirmed,  m  the  defendant 

Ihip  of  m/hy,  in  the  iaid  parifb,  from  ordered  to  pay  ninety-feven   poBnd% 

MUhatlmas  \t^l.    An  order  was  nude  nineteen  ihilIiogs»  for  lut'tltheain  th« 

tluit  ti)e  defendant  Ihould  appear  gr^»  towaihip  of  it/J^j, 


at  the  hearing  of  the  caufe,  but  no  coobv 


The 
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CiiorT  The  defenchnts  admitted,  that  the  plaintiff  was  redor  of  the 

«?A^  ^rifli,  and  entitled  to  all  the  tithes  thereof,  except  with  retted 
AvBB»  to  the  lands  and  tenements  in  the  townfhip  otRj/by  s  and  ftated, 
that  the  faid  townfhip  contained  about  nhie  hundred  and  thirty 
acres  of  inclofed  land  ;  that  certain  parts  thereof  were  demefne 
lands,  called  iheDemefne  Lands  of  the  manor  ofi?^,contaimng 
one  hundred  and  fifty- fix  acres ;  ^that  other  parts  thereof  were 
Anaent  Inchfures^  containing  four  hundred  and  thirty-two  acres  ; 
fhat  the  remainder  thereof  contained  three  hundred  and  forty- 
two  acres  \  and  they  infixed  on  a  cuftom  for  tlie  owners  or  occn» 
piers  of  lands  in  the  townfhip  tb  pay,  at  Michaelmas  yearly,  to  the 
feAor,  in  lieu  of  all  manner  of  tithes,  as  well  great  as  fmadl, 
offerings,  payments,  diTcs,  and  duties  whatfoever,  that  is  to  fay, 
for  and  tn  lieu  of  the  Demefne  Lands  in  the  lordfhip  of  Ri/by^  the 
annual  fum  of  three  pounds  \  for  the  Ancient  Incisures  of  Rt/bj^ 
the  atinual  fum  of  one  pound,  ten  {hillings  ;  and  for  all  the  landsr 
in  Rijbf  accuftomed  to  pay  tithes  in  kind,  the  annual  fum  of 
twfclve  pounds  ;  amounting  together  to  the  annual  paynient  of 
fixteen  pounds,  ten  (hillings,  after  allowing  land  tax,  amounting 
Ibmetimes  to  the  fnm  of  one  pounds  and  fometimes  to  one 
pound,  four  ihitlings. 

The  defendant  Ayer  faid,  that  (he  occupied  an  ancient  faiEO^ 
called  Town  End  Farm^  confiding  of  a  meffuage  and  two  hundred 
and  feyenty-nine  acres  of  land,  in  the  townfliip  of  Rifrf^ 
bring  part  of  the  Demefne  Landsy  the  Ancient  Inclofures^  and 
the  other  Lands^  as  aforefaid  \  that  fuch  payments  having  of 
late  years  been  made  at  one  and  the  fame  time,  and  a  receipt 
having  been  given  fcr  each  year's  payments,  it  was  difficult  to 
diftinguifih  the  Demejne  Lands  and  the  Ancient  Inehfures  from  the 
reft  of  fuch  lands  ;  but.  that  fcventy  acres  fo  occupied  by  her 
were  Demefne  Lands^  and  one  hundred  and  ten  acres  Ancient 
Inclofures. 

The  defendant  Baylej  put  in  the  like  anfwer  as  to  his  farm 
called  Baylefs  Farm^  confiding  of  one  hundred  and  five  acres  ^ 
and  infifted  upon  the  faid  modufes. 

The  ,  plaintiff  replied  \  the  defendants  rejoined  \  and  wit- 
neffes  were  examined  on  both  fides  ;  and  upon  hearing  counfd 
on  both  fides  J  and  reading  the  following  evidence  for  the 
defendants  v/z«  feveral  depofitions  ;  a  receipt  book  for  the  modufes 
of  Rt/hy^  commencing  the  fourth  of  January  17 15,  and  ending 
the  twelfth  oi  April  1782  >  the  miniders  accounts  of  the  priory 
of  Saint  John  of  Jerufalem^  in  Beverley^  from  the  augmentation 
office  at  Wefiminfler  :  and  reading  the  following  evidence  on 
behalf  of  the  plaintiff,  viz.  feveral  depofitions^  feveral  terriers, 
dated  in  1685,  1701,  1726,  17431  1749,  1777,  and  1786 } 
the  great  roll  of  ff^alier  Gray,  heretofore  ArchbifBop  of  Torlt 
dated  about  izooj  numbers  6i|  1231  and  137  ;  the  office  copy 
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l>f  the  Wtl,  anfwer,  decree^  and  report^  in  the  caufc  of  Tbonms       ^*^ 
Walter  v.  Sir  Thomas  Bradjbaw^  in  the  year   1 703  ;  the  poor        Xy*«. 
book  for  the  whole  parifh  of  Rowley y  containing  the  Original 
afleflments  to  the  poor's  rates  of  the  eftates,  lands,  and  tithes 
within  the  townlhip  of  Rijby  and  the  reft  of  the  parifli  of  Row* 
kVy   beginning  in    April   1739)    and  ending    in   Jpril  1772  s 
a  receipt  of  Thomas  fVahfidd  and  Robert  Stickney  for  fmall  tithes^  ' 
dated  the  fourteenth  of  September  I'j-j'j  ;  the  poor  book  for  the 
whole  pariih  of  Rowley^  containing  the  original   afiefTmentSy 
I)eginning  1773)  and  ending  1789;  an  extraA  from  the  rcgiftry 
book  for  the  parifh  of  Rowley  of  the  refpeftive  burials  from  the 
fifteenth  of  May   1704  to  the  fifth  ot  Decemifr  1786 ;  and  oa 
full  debate  j  and  hearing  the  reply  i 

Th£  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  for  the  feveral  titheable  matters  de* 
manded  by  the  bill,  with  cofts,  but  wth^ui  prejudice  to  any  future 
claim  in  refpeA  of  the  tnodufes  defeAively  fet  forth  in  the  anfwer. 

NoTA,  They  were  laid  too  genially,  and  not  confined  to  any 
particular  lands. 

Paodey  againft  Foulds.  £AtTttTiiM 

30*  Gsa  t. 

Tsrlfitre^  2d  May  1 790. 

THE  vicar  of  Kellingiony  in  the  county  of  Torky  claimed  all  The  vicar  e/t 
fmall  tithes  arifing  therein^  except  within  a  certain  diftriA  t^iUngtcn,  in 
galled  Beal\  and  ftated,  that  the  defendants  occupied  lands  ^<^^«>  wnoc 
in  the  parifli,  and  had  fed  or  agifted  for .  fale  or  flaughter  ^^^  ^"^  f^ 

^•r  i_  -^1  ^-n  »  ^  rr       ««n«l  tithes  ofthe 

upon  turnips  town  therepUi  or  upon  natural  or  artincial  granes^  landf  called  ghg 
divers  unprofitable  cattle,  viz,  ewes  and  wethers,  which  were  ^oardLatuts^  in 
either  not  {horn  at  all  within  the  parifli,  or  after  fliearing-time  *^*  townfliip  of 
were  fattened  for  fale  or  flaughter^  or otherwife  difpofed of,  or  ^^\^x^ ** 
removed  out  of  the  parifli  before  the  next  fliearing-time,  and  id  fbreachiheep 
Iambs  not  yeaned  in  the  parifli,  nor  fliorn  there,  but  fattened  brought  in  be. 
there  and  fold,  or  otherwife  removed  out  of  the  parifli,  without  ^^^  ^^^  Csndu^ 
having  yielded  any  tithe  wha'tfoever ;  the  tithes  of  which  they  had  ^/q*""*/^^' 
refufed  to  pay.  ijj^'^in  y,^^ 

The  defendants  admitted,  that  the  plaintiflF  was  entitled  to  the  ||j^eg  'S^^fiS 
imall  tithes  of  the  parifli  in  kind,  except  wtfore  modufes  were  ihccp» 
payable,  and  except  of  certain  lands  in  Beal^  caHed  Board  Lands  g 
and  faid,  that  they  held  feveral  houfes  and  lands  of  confiderable 
Talue,  not  parcel  of  the  Board  Lands  in  the  townfliips  of  Rowall^ 
Efbofpughy  and  KelUngton  ;  that  the  turnips  grown  thereon  in  the 
&id  years  were  of  the  value  of  twenty  fliillings  an  acre  ; 
that  they  had  fed  wethers,  beafts,  and  unprofitable  cattle,  ewes 
and  lambs  on  the  faid  turnips,  or  on  artificial  and  natural  grafles ; 
that  the  lambs  were  fattened  and  fold  brfore  or  about  the  twenty- 
fourth  day  of  June  in  each  year  \  that  all  the  ewes  were  broo|^c 

in 
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Fapdiy  jn  before  they  had  lambed  5  that  they  were  fhom  aftenrar<& 
flf'^Du  ^^  ^^^  pmQi ;  and  that  they  had  paid  to  the  plaintiff  the  tithe 
that  was  due  for  fbch  ewes  and  lambs,  and  for  their  depaftiirage 
for  the  faid  years,  which  he  had  accepted  :  and  they  fet  np  a 
,  fnoduj  for  the  owners  or  occupiers  of  lands  in  the  pariflb  to  pay 
to  the  vicar  yearly  one  penny  for  each  fheep  bought  by  them 
before  the  thirteenth  day  of  F^bruary^  and  fold  after  that  time 
before  they  were  clipped  or  fhorni  in  lieu  of  the  tithes  of  agift- 
xnent  and  depafturage  of  each  fuch  fheep  in  the  faid  parifk  \ 
and  faid,  that  they  were  willmg  to  pay  the  fame  in  lieu  of  the 
tithe  agiftment  of  the  faid  (heep  ;  and  they  infifted,  that  fuch 
turnips  as  were  from  time  to  time  eaten  by  fheep  were  not  tithe* 
able  in  kind,  but  that  the  faid  modus  was  due  to,  and  ought  to  be 
accepted  by  the  plaintiff  in  full  fatisfafUon  of  all  tithe  herbage 
and  depa(hirage  of  fuch  fheep,  whether  the  fame  were  depaf* 
tared  on  turnips  or  any  other  pafturage  in  the  faid  parifb. 
They  alfo  faid,  that  no  turnips  were  drawo  or  taken  out 
of  or  from  the  ground  whereon  they  grew  for  any  other  purpofe 
than  to  be  eaten  by  their  own  cattle  or  (heep* 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides  ;   and  the  caufe  came  on  fereral 
^  '"  times  to  be  heard  1  and  on  reading  a  decree  of  this  court,  dated 

the  fifth  day  of  J^ne  17771  niade  in  a  caufe  wherein  the 
prefent  plaintiff  was  plaintiff,  and  Richard  DUhn  and  others 
dcfendaBts  ^ 

Th'b  Court  ordered  a  trial  at  law  upon  the  following  iflbca 
TO  wiT|  "  Whether  there  is  now,  and  from  time  immemorial 
^  has  been,  an  ancient  and  laudable  cuftom  within  thepaiilh  of 
*'  Kellifigion,  in  the  county  of  Tbrkf  that  the  owners  or  occupiers 
*<  of  lands  and  grounds  in  the  faid  pari (h,  except  certain  landsin 
*<  Bioli  called  Board  Lands,  have  paid,  and  ought  to  pay,  to  the 
^  vicar  of  the  faid  parifh  for  the  time  being,  or  his  farmer^ 
^  yearly,^ the  modw  or  ancient  payment  of  one  penny  for  each 
*'  fheep  bought  by  them  before  the  thirteenth  day  oi^ February 
**  yearly,  and  fold  after  that  time  before  they  are  clipped  or 
^  fhom,  as  a  modus  or  ancient  payment  in  lieu  and  fatisfafiioo  of 
*J.  ••  the  tithe  of  the  herbage,  agiflment,  or  depafturage  of  each  of 

M  fuch  fheep  in  the  faid  parim.'* 

The  defendants  in  equity  to  be  plaiptifis  at  law  \  the  lAioa 
to  be  tried  by  a  fpecial  jury  \  and  cofts  and  further  dire^tioot 
to  be  referved« 

The  ifliie  was  tried,  and  a  verdifl  found  for  the  defendants  \ 
and  on  the  fifteenth  of  i)ecimier  1790,  on  reading  the  deae^ 
and  the  f§flea  i 

The  Court  ordered  tbc  bill  tobe  dUmiflcdj  with  cofb  bocb 
at  law  and  in  equity. 

Chapiuii^ 
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Chapman  ara^LANSDOWN.  TtiN.  t«*m, 

^     ^  30.  Cm.  |, 

Svmerjetflnri^  ftb  July  1 79|p. 

^HE  vicar  of  Banwelt^  \n  the  county  of  Somerfet^  claimed  the  The   victr  «r 

•*    tithes  of  milk  yearly  produced  by  the  defendant's  cows  ^^V^'  *  ^ 

kept  from  the  times  their  calves  were  weaned  and  the  cows  came  '^^[^^  tjtl« 

to  the  paiL  ,  .  of  milk  by  erwy 

,    .  tenth  cTeoing  and  mornin^t  meal. 

The  defendant  admitted,  chat  the  plainti£F  was  entitled  to  The  ttefemfaat 
tithe  milk  during  the  time  the  cows  had  been  kept  and  depaftured  ^^*J^J^^ 
upon  Summer  Leafe  Grounds^  but  not  to   the   tithe  milk  pro-  in*icre 'fcr  \il 
duced  by  cows  during  the  time  they  were  fed  upon  after*grafs,  leowed  lands,  ai 
or  upon  hay  that  had  before  paid  tithes  :  and  he  fet  up  a  modtu^  Ken  of  tithe  inn 
that  every  owner  or  occupier  of  lands  within  the  faid  pariQi  «h««hefaid«w- 
for  the  time  being  had  always  paid,  and  ought  to  pay,  and  the  ^Z^^!^*  ^ 
defendant  had  himfelf  ufually  paid,  yearly,  at  Michaelmas^  or  whatfoevernan- 
as  fooh  after  as  demanded  unto  or  to  the  uie  of  the  re£lor,  ner  it  it  4kpa£. 
twopence  for  every  acre  of  ground  mowed  and  made  into  hay,  ^**^  \ 
in  lieu  of  the  tithe  of  fuch  hay }  and  he  faid,  that  the  faid  modut 
iX{o "  covered  the  after-grafs  produced  from  fuch  ground,  in 
what  manner  foever  the  fame  was  fed  or  depaftured.    He  alfo 
faid,  that  he  occupied  Crafs  Parm^  with  its  appurtenances; 
that  he  had  kept,  fed,  and  depaftured  thereon,  divers  milch 
cows,  which  yielded  him  fome  milk  \  but  he  denied,  that  he  had 
taken  the  whole  thereof  to  his  own  ufe,  without  fetting  out 
or  rendering  the  tithes  thereof ;  but  that,  on  the  contrary, 
he  had  always  fet  out  the  tithes  of  all  fuch  tithe  milk  in  the 
mode  he  had  conceived  to  be  proper,  to  wit^  the  whole  of  every,  that  he  had  fet 
tenth  mornings  and  tenth  evenings  milk,reckoning  from  the  time  out    the  tithe 
the  defendant's  cows  were  turned  from  hay  or  after-grafs  into  ^]}^*   .  «*«J* 
Summer  Leaje  Grounds^  which  had  always  been  done  after  the  cows  ^^^.^  fed  on  A^ 
had  been  milked  in  the  morning  )  that  his  cows  were  not  only  or   afitr  grajt  3 
fed  upon  hay  which  grew  within  the  (aid  parilh,  or  on  after-grafs,  for  that    tithe 
but  on  grafs  not  being  after-grafs  ;  that  he  never  fet  out  the  milk  is  not  paj^ 
tithe  of  milk  of  the  faid  cows  during  the  thne  they  were  fed  on  J^  ^^^  ^^ 
hay  or  after-grafs,  he  conceiving  that  the  plaintifi^  was  not  enti- 
tled to  the  tithe  of  milk  as  laft  mentioned. 

The  caufe  came  on  to  be  heard  upon  the  bill  and  anfwer ;  and  The  caufe 
upon  hearing  counfei  on  both  fides  \  hcMi. 

Thb  Court  ordered  the  deputy- to  take  an  account  of  what  The  tithe  milk 
was  due  for  the  tithe  of  milk  had  by  the  defendant  from  his  <*ccrced,  as  «•*• 
cows  fed  and  depaftured  in  the  parifli  for  the  time  demanded  by  ^*"^''*.  ^^  '^ 
the  hill,  with  cofts. 


Cebk£ 
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MicB.  TzKiff»  .     Keene  azainfi  PATRiclt. 

31.  Gbo.  3*  ^      -^ 

Northampton/bir^^  Zth  November  1790. 

The  Yicar  of  'T^HE  vicar  of  Brigjlocl^  With  the  chapel  of  Stannioftf  othefwife; 
»r»i/flri,  with  -X  Stanierne^  in  the  county  of  Northampton^  annexed,  claimed 
\^am'mt^^^'  ^^^  finall  tithes,  Eafter  oflPeringS|  and  oblations^  yearly  arifing 
ihamftwpkrt  an.  therein  ;  and  in  particular  prayed,  that  his  right  to  the  faid  tithes 
nexid,isnoten.  aridng  from  the  lands  in  the  occupation  of  the  defendants 
V^**  «^  ^^  ^<'^'^'^^  ^^^  Bellamy  might  not  only  be  accounted  for  and  paid, 
%cJiGnat  Pat  A  ^^  cftabliflicd  againft  the  defendant  ^i/Zf/iiy,  the  impropriator  of 
<«  BngpckUt'  the  parifh,  who  claimed  both  the  great  and  the  fmall  tithes  of 
t/«  Pofky  but  10  the  fame, 

ao  anooal  ^y-  , 

in;nc  of  aiU  Ss.  The  defendants  Patrick  and  Bellamy  admitted,  that  theplaintin 
and  an  ancient  ^as  vicar  of  the  pariih,  with  the  cbapelry  annexed  %  but  denied 
^T^i\^^^^  that  he  was  entitled  to  any  tithes  of  the  landi  called  J?nfgyfcf4 
prifiors  of'^tht  Gr/fl/  Park  and  Brigjlock  Little  Park,  containing  about  one 
imd  parki,         thoufand  feven  hundred  acres  of  land  and  divers  mefliiages  and 

Iiereditaments,  and  formerly  the  property  .of  the  crown» 
but  now  the  property  of  the  defendant  William  Pulteney ;  that  the 
cbapelry  of  Stannion  was  a  diftinit  parid  ;  had  a  diftinft  re£lor  \ 
and  was  no  part  of  tlie  parifh  of  Brigjiock  i  that  they  occa- 
pied  two  farms  under  Pulteney,  part  of  the  Parks*,  that  they  had 
led  and  agifted  thereon  fome  barren  and  ui^rofitable  cattle^  and 
alfo  fome  iheep  and  cows,  which  had  yielded  lambs,  wool,  milk, 
and  calves  ;  that  they  rented  the  fame  tithe  free  ^  and  that 
therefore  they  had  (laid  no  tithes  to  the  plaintiff. 

The  defendant  JT.  Pulteney  admitted,  that  the  pfaintiff 
was  vicar ;  that  he  might  be  entitled  16  fmall  tithes  arifing  within 
the  par](h  and  cbapelry  of  Stannion,  which  was  a  diAind  parifh, 
and  no  part  of  the  parifli  of  Brigjlock  \  but  he  denied, 
that  he  was  entitled  to  the  fmall  tithes  throughout  the  wfadc 
parilh,  and  inflfted  that  he  was  not  entitled  to  any  tithes  of  the 
Parks  \  that  the  lands  called  Brigjlock  Great  Park  and  Brig- 
,  Jlock  Little  Park  were  parcel  of  the  manor  of  Brigjlock  ;  that  the 

manor  was  parcel  of  the  Demtfne  Lands  belonging  to  the  crown 
before  and  in  the  reign  of  fvilliam  the  Firji,  called  the  Coh- 
c^EROR  ;  that  the  reftory  of  Brig  flock  was  appropriated  to  the 
abbey  of  Cirencejler,  in  the  county  of  Gloucejler  :  that  the  maaor 
of  Brigjiocky  and  other  lands  in  Brigjlock,  belonged  to  fuch  abbey 
before  the  diflblution  thereof  5  that  the  abbots  thereof  held  the 
fame  difcharged  of  tithes  ;  that  upon  the  diflblution  of  the  abbey, 
the  manor, redtory,  and  ]ands,came  to  the  crown;  that  the  reftory 
of  Stannion^  otherwife  Stanhei  nc,  was  alfo  appropriated  to  the 
abbey  of  Cirencefler,  fubje^  to  a  right  to  a  portion  of  tithes  A 
Stannion,  otherwife  Stanherne,  vefted  in  the  abbey  of  Pipwell  \ 
that  upon  the  diflblution  of  fuch  abbies  refpe£tively,  the  laft« 
mentioned  redlory  and  portion  of  tithes  alfo  came  to  the  crown  ; 

that 
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that  ^ueen  Eltzahtb,  hj  letters  patent  made  ia  die  forty-Sflh  Kxtfcc 
year  of  her  reign,  granted  to  Sir  Robetrt  Cecily  Knighi^  his  heirs  ^amp 
and  aiEgnS)  the  Parks^  with  all  the  rights  thereunto  belongingt  ia  ^ataick* 
as  ample  a  manner  as  the  fame,  or  any  part  thereof  hs^  come 
to  her  hands,  or  to  the  hands  of  her  father  Henry  the  Eighth^ 
or  her  brother  Edward  the  StMth^-xir  her  fifto*  Msrj^  by  xesSoa 
of  the  diflblution  or  furrender  of  any  of  the  then  late  monafteries^ 
or  of  any  zSt  or  afls  of  parliament,  fub)eft  to  a  certain  yearly  rent 
in  the  faid  grant  mentioned  ;  that  he,  the  defendant  Pulteney^ 
was  entitled  to  the  faid  land  called  the  Paris  :  that  James  tU 
^<C^»  by  letters  patent  made  in  the  firft  year  of  his  reign^ 
granted  to  Rshert  Stratford  and  his  heirs  the  manor  and  re6h>ry 
of  Brigfochj  with  all  its  rights^  members,  and  appurtenances^ 
and  the  advowfon  and  right  of  patronage  of  the  vicarage  of  Brig* 
Jiockj  with  all  tithes,  great  and  fmall,  to  the  faid  manor  or  reflory 
of  Brigftock  belonging  or  appertaining,  to  hold  to  the  faid  Robert 
Straifordy  his  heirs  and  affigns,  under  a  certain  yearly  rent 
-  in  the  faid  grant  mentioned,  and  fubjeA  to  an  annual  payment  of 
twenty^two  pounds,  eight  fiiiUingSi  to  the  vicar  of  Brigftock  i 
and  that  he  daimed  to  be  entitled  to  the  faid  manor,  re£lory^ 
and  tithes,  thereto  belonging,  from  the  faid  Robert  Strarford.  '  He 
further  faid,  that  iince  the  endowment  of  the  vicarage^  there  had 
been  paid,  at  Michaelmas -^t^xX^^  by  the  proprietor  oithe  Parity 
to  the  vicars  for  the  time  being,  an  ancient  payment  of  fix 
pounds,  over  and  befides  the  annual  penfion  of  one  pound,  one 
ihilling,  and  eigbtpence,  in  lieu  of  any  tithes  claimed  by  the  vicar 
for  the  Parks  J  in  cafe  the  vicar  was  at  any  time  fo  entitled,  but 
which  he,  t&e  defendant,  did  not  admit*  He  further  faid,  that 
he  had  paid  the  faid  fum  of  fix  pounds,  in  lieu  of  fuch  tithes  to 
former  vicars ;  and  was  ready  and  willing  to  pay  the  fame  to  the 
plaintiff  if  he  would  accept  it. 

The  Bi/hop  of  Peterborough  fubmitted  his  intereft  in  the  premises 
to  the  care  of  the  courts 

The  plaintiff  replied  to  all  the  anfwers  (except  the  Bijbop^s) ;. 
and  the  defendant  rejoined  ;  and  witneffes  were  examined  on 
both  fides  \  and  upon  hearing  counfel  feveral  days  )  and 
reading  the  following  evidence  for  the  plaintiffs,  viz»  a  roll  of 
inftitutions  from  the  bifhop's  regiftry  at  Lificoin^  wherein  is 
4:ontained  the  endowment  of  the  vicarage  of  Brigftock  ;  feveral 
xlepoCtions  in  the  caufe  ;  two  receipts,  dated  refpe^ively  the 
twenty-fifth  of  December  1736  and  the  twenry-fecond  of  June 
1737,  from  Kjiigbtly  Steward^  vicar  of  Brigjiock^  to  Airs.  Jane 
Smith  ;  an  account  of  the  king's  farmer  of  the  manor  and  redtorf 
of  Brig^ockj  in  the  thitty-fecond  year  of  the  reign  of  Henry  the 
£ighth  )  extradb  of  leafes  of  the  manor,  reAory,  and  tubes  of 
JSrigJiock^  in  the  county  of  Northampton^  dated  refpe£tively  the 
tenth  of  November  156a  and  the  tenth  oi May  1586,  from  the 
crown  to  Edviard  Montagu  and  others  ^  a  ieafe« dated  the  twelfth 

of 
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ol  NwenJur  1711,  from  the  Earl  of&dlijbury  and  Sir  WilDm 
Sawyer  to  John  Warner  \  the  anfwer  of  the  defendants  Patrid 
and  Beflamf  ;  and  the  following  evidence  for  the  defendantSi 
viz,  letters  patent^  dated  the  twenty^third  day  of  December^ 
io  the  forty-fifth  year  of  the  reign  of  ^een  EHzaUtb^  from  the 
iaid  qneen  to  &ir  Robert  Cecily  Knight^  of  the  Parks  in  the  parifh 
of  Brigjloch  \  letters  patent  from  James  the  Ftrfty  dated  the 
Ibarth  oijattuarjy  in  the  firft  year  of  his  reign,  to  RAert  Strata 
fird^  of  the  reAory  and  tithes  of  Brlgjlock  \  the  depofittons  of 
feveral  witnefles  taken  in  the  caofe ;  an  account  from  the  plaintiff 
to  the  defendant  ff^lliam  Pultenej  from  theiyear  1784  to  17869 
and  iigned  F.  Ktem  and  James  Hamtton  \  and  uipon  hearing 
feveral  long  arguments  ana  the  reply  \ 

The  Court  ordered  the  bill  to  1>e  difmifled»  with  cods. 


HltAITTsiM 


The    ooeopierf 

Jy^go  in  the  pa- 
riftet  of  ^bo^Mp 
WipUktf  or  any 
•cberpanih  ly- 
mi  wit&iD  the 
manor  ol  Htf- 
fM,  in  Ywk^ 
JtHrit  piy  the 
aithct       arifins 

and  other  walle 
lands  appurte- 
nant to  their  Aid 
meilhagety  to 
the  reftor  or  vi- 
car ivfpc^vcly 
of  the  pari(h  in 
which  the  ^mknt 
wf^gmagi  is  fitQ- 
a(cdy  and  not  Co 
the  reAor  or  ▼!• 
car  of  the  paiiih 
in  which  the 
right  rf 
licft* 


Etheringtcn  again/i  Hunt  \  et  i  Contra. 

Tiri/bire^  l^jth  January  ty^U     " 

'T^HE  impropriator  of  Tbofne^  in  the  county  ofTork^  cbdnioi 
^  the  great  and  fmall  tithes  of  the  parifli,  particularly  die 
agiftment  tithe  of  iheep  not  fhom^  and  of  lambs  not  yeaoect 
therein^  of  horfesy  colts,  boHocks,  oxen^  dry  cows^  and  ether 
unprofitable  cattle ;  and  ftated,  that  the  defendants,  ever  fioce 
he  had  purchafed  the  reAory  on  the  leventh  of  May  17831  bad 
occupied  lands  in  the  pariih,  on  which,  and  particularly  on 
North  Common^  they  had»  from  time  to  time,  fed  and  depaftnred 
(heep,  lambs,  horfes,  colts,  and  other  cattle  }  that  they  had  fent 
the  (heep  and  lambs  out  of  the  parifli  for  iale  before  they  were 
fhorn ;  that  they  had  thereby  made  confiderable  profit;  that  agift- 
ment tithes  of  the  herbage  of  thefaid  lands  and  commoosfbcatbf 
fuch  (heep  and  lambs  not  (horn  or  yeaned  in  the  pvilh,  and 
other  unprofitable  cattle,  ought  to  have  been  pwd  to  him,  ts 
impropriator,  from  the  time  they  were  put  to  feed  on  the  herbage 
of  the  faid  lands  and  commons  until  they  were  fold  and 
removed  out  of  the  parifli  \  but  that  they  had  refufed  to  pay  bim 
iuch  tithes,  or  make  him  any  fatisfa£tion  for  the  fame.    The  bill 

therefore  prayed  an  account  and  payment. 

• 

The  defendants  faid,  that  the  manor  of  Hatfield  not  only  ez« 
tended  over  and  comprized  the  whole  of  the  parifbes  olFjflfUf 
and  Tiameihiii  likewife extended  over  the  parifli  oi Haijiddmi 
other  parifhes;  that,  from  time  whereof  the  memovyof  manwtf 
not  to  the  contrary  before  and  until  the  fecond  year  (A  Cbarh 
the  Firji^  there  were  in  all  or  mod  of  the  pariflies  lying  witbia 
the  manor,  and  particularly  within  the  pariflies  of  Ft^leke  and 
T&omey  commons  or  wafle  lands  of  large  extent,  which  were  part 
of  the  manor  of  Hatfield^  particularly  D^i^^r^  Cmmmm,  nncf 

called  Fair  Common,  and  in  the  bill  caUcd  Tborm North  Commit 

that 
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diat  by  ancient  cuftom,  from  time  immemorial  and  till  the  fecond  Stmbbinotoh 
year  oi Charles  the  Firft,  all  the  occupiers  of  any  ancient  mcfluagcs,  *i*V 
cottages,  or  frontfteads,  fituate  within  the  manor,  without  any  u/'cmtriL 
regard  as  to  the  town  or  parifh  in  which  fuch  meiTuages,  &c« 
were  refpe^ively  fituated,  were  entitled  in  right  of  and  as  appur* 
tenant  to  the  ancient  mefliiages,  &c«  fo  in  their  refpeAive  occu* 
pations,  at  ail  or  any  time  of  the  year,  to  depailure  any  of  their 
commonable  cattle  upon  any  of  the  coinmons  or  waft^  grounds 
part  of  the  manor  of  Hatfield^  without  any  regard  to  the  parifli 
or  place  in  which  fuch  commons  or  waile  lands  lay ;  that 
CiarUs  the  F'trjl^  being  feifed  in  fee  of  the  manor  of  Hatfield^  and 
dl  the  wade  grounis  and  commons  thereto  belonging,  and 
great  part  of  fuch  commons  being  then  fubje^t  to  be  furrounded 
and  drowned  with  water,  fo  that  little  benefit  could  be  made 
thereof  without  draining  the  fame,  entered  into  articles  of  agree- 
ment, dated  the  twenty-fourth  of  Aiarch,  in  the  fecond  year  of 
his  reign,  with  Sir  Conjelitst  Ferinuydett^  Knight^  for  draining,  &c. 
the  fame^  who  entered  into  agreements  with  his  tenants  and 
inhabitants  thereof,  as  in  the  anfwer  fully  fet  forth.  The  defend-* 
ants  then  admitted,  that  they  had  depailured,  in  their  own  right, 
horfes,  iheep,  and  lambs,  on  the  laid  common  ;  that  all  fuch 
iheep  had  been  iheared  in  the  parifli  of  Fijblahe  ;  that  the  lambs 
had  been  yeaned  in  that  parifli ;  and  they  iniifted,  that  no  tithes 
were  due  in  refpeA  of  the  agiftment  of  any  of  fuch  iheep  or 
lambs,  no  tithes  ever  having  been  paid  for  the  agiilment  of  them* 
They  further  faid,  that  they  had  not  occupied  any  lands  whatfo- 
ever  in  the  parifli  of  Thortie^  other  than  the  Common  particularly 
aRotted  and  conveyed  to  the  ufe  of  all  the  tetiants  and  inha« 
bitantsof  the  manor  6f//^^A/ entitled  to  rr^g A/  -f  common  ihtmn^ 
nor  depaftured  any  cattle  whatfoever  on  any  other  lands  in  the 
faid  parifli  of  Thome  :  and  they  fet  forth  the  number  of  flieep 
and  hmbs,  &c.  they  had  depaftured  on  the  Commm  in  right  of 
their  ancient  mefluagesand  cottages  within  the  parilh  oifiJbUke. 
They  further  faid,  that  the  dean  and  chapter  of  Durham 
Were  feifed  in  fee  of  the  impropriate  parifli  of  hljhlake^  and 
cnthled  to  all  tithes,  both  great  and  fmall,  ariling  therein  ;  that 
ST.  Gad/by^  their  lefiee,  claimed  to  he  entitled,  in  right  of  fuch 
reftory  of  Fifhlake^  to  the  tithes  of  the  agil^ment  of  the  flieep 
and  lambs  depaftured  by  the  defendanu  on  the  faid  common 
in  the  parifli  of  Thorne^  and  alfo  to  the  tithe  of  agiftment  for 
ail  cattle,  belonging  to  any  other  occupiers  of  arcient  mcfluages, 
cottages,  or  frontfteads,  fltuate  withia  tijhiake  iind  SyLhoufe^  in 
the  parilh  oi Fijhlake^  in  the  manor  of  Hatfield^  fed  or  depaiiured 
on  fiich  common.  They  admitted,  that  they  had  r.ot  paid 
any  tithe  of  herbage  or  agiftment  to  the  pUintitl',  as  owner  of 
the  reftory  of  Thorne^  for  the  rcafons  aforcfaid. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witneflcs 
were  examined  on  cachiide* 
Vol.  IV.  B  b  The 
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BTBBtxifaTdir  The  defendants  filed  a  crofs  biil  againft  the  plaintiff,  and 
aga:^  added  the  dean  and  chapter  oi  Durham  and  their  leflcc  aa 
tf^GHMTv.  defendants  thereto,  Hratingythat  the  manor  of  Hatfield  extended 
over  and  comprized  the  whole  of  the  parifhes  of  Fijbiakej  HatfiM^ 
and  Thome ;  that  Theme  was  a  parifli  of  itfelf,  or  a  hamlet 
or  townfliip  within  the' parifli  of  Hatfield^  and  fo  went  on 
as  in  their  anfwer  to  the  original  bill,  refpe^ng  the  agreements 
and  right  of  common,  &c. ;  and  prayed,  that  the  defendants 
might  anfwer  the  premifes,  and  interplead  amongft  themfelves 
concerning  their  refpedlive  rights  and  claims  to  the  tithes  doe 
from  the  plaintiffs  refpeAively  ;  that  the  rights  thereto  rotgfa^ 
be  fettled  and  afcercained ;  that  an  iflue  or  ifTues  might,  if 
necefiary,  be  had  at  law  for  that  purpofe ;  that  the  plaiDtifiss 
who  were  willing  to  pay  their  faid  tithes  to  cither  of  them,  might 
know  with  certainty  to  whom  the  faid  tithes  of  right  belonged; 
that  in  the  mean  time,  upon  payment  by  the  plaintiST  WiiRam 
Hunioi  the  fum  oFone  pound,  fourteen  (hillings,  and  threepencci 
and  by  the  plaintiff  y.  Howard  of  the  fum  of  one  pound,  fevcn 
fbillings,  and  ninepence,  into  court,  being  the  tenth  part  of  the 
value  of  the  agidment  of  all  the  barren  cattle  fo  fed  and  depaf- 
tured  by  them  iince  Lady  Day  1783,  and  which  faid  fums  the 
plaintiffs  refpeflively  offered  to  pay,  all  the  faid  defendants 
might  be  ro(lrained  by  injunAion  from  proceeding  againft  the 
plaintiffs  in  this  court,  or  at  law,  or  in  the  fpiritual  court,  touch- 
ing the  matters  aforefaid. 

The  defendant  Eiherington  put  in  his*  anfwer  tq  the  fan^e  par- 
port  as  tl)^  p^igiqal  bill ;  and  ipCiled  on  his  claim  to  the  fai4 
fithes. 

The  defendants  the  dean  and  chapter  of  Durham  faid, 
that  they,  and  thofe  whofe  eiiate  they  had,  and  under  whom 
they  claimed  to  be  mpropriators  o'r-'  owners  of  the  pariih- 
church  of  Fifrlale  [a)^  were,  and  had  been  for  a  long  feries  of 
years,  for  time  whereof  the  memory  of  man  was  not  to  the 
contrary,  feifed  in  fee,  or  otherwife,  by  ancient  and  immemorial 
ufage  and  prefcription,  well  entitled  to  the  tithe  of  agiffmeat 
of  all  kinds  of  barren  and  unprofitable  cattle  fed  and  depaibircd 
by  any  occupiers  of  ancient  meffuages,  cottages,  and  frontftead^ 
fituated  in  the  faid  parifh  in  refpe^  of  or  in  right  thereof, 
and  of  the  lands  occupied  therewith  upon  parr  CommBn  or 
Thome  North  Commofiy  in  whatever  place  pr  pari(h  fych  com* 
mon  was  fituated  \  that  their  leffee  claimed  the  fame  ;  but  thar, 
if  omitted  to  be  received,  they  ought  not  to  be  bound  by  foch 
laches  ;  and  they  infiftcd  on  fuch  right  of  commonage  and 
(itbes  of  agiftment. 

The  defendant  Gadfly  faid,  that  he  was  leiiee/ under  the  dean 
8{^d  f^P^ff  ^f  Durham^  of  the  impropriate  reftory  QiFifldake\ 

(ff)  ^c?  Simpfo^i  Y«  Hili?  ^ol- 1-  W  »i^i  , 
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that  he  claimed  to  be  well  entitled  to  the  tithes  of  agiftmcnt  of  *TM«tiN«Toii 
all  kinds  of  barren  and  unprofitable  cattle  fed  and  depafturcd       ^^^"^ . 
by  any  occupiers  of  ancient  meflliages,  &c,  fifuate  in  the  faid      ^  ^  Cti,»m^ 
pariih,  and  in  rcfpeftor  in  right  thereof,  or  of  the  lands  occupied 
therewith,  upon  the  faid  Thome  North  Common ;  and  he  infifted 
on  his  right  to  the  aforefaid  tithes  of  agiftment  of  all  barren  and 
unprofitable  cattle  fed  and  depaftured  by  any    occupiers  of 
ancient  mefiiiages,  &c.  in  the  faid  parifh  ofFi/blake^  in  refped  of 
fuch  ancient  meflliages,  &c.  upon  the  common  ground  called 
Thome  North  Common^  in  the  parifh  of  Thome  j  that  the  de- 
fendant Etheritigtqny  as  impropriator  of  the  parifh  of  Thome  (a), 
was  not  entitled  thereto  ;  and  that  the'  defendants  ought  not  to 
make  him  any  fatisfaflion  for  the  fame. 

.  The  plaintiffs  replied  \  and  witnefies  were  examined  on  the 
behalf  of  the  defendants  only  j  and  upon  hearing  counfelforall 
parties  on  both  caufes  ;  and  reading  the  anfwers  \  and  feverai 
depofitions. of  witnefies  in  the  original  caufe  }  and  reading,  by 
confcnt,  in  the  firft  caufe,  the  depofitions  taken  in  the  fecond 
caufe,  a  trial  at  law  was  direded  on  the  following  ifiue,  to  wit» 
•*  Whether,  from  time  whereof  the  memory  of  man  is  not  to 
*<  the  contrary,  the  occupiers  of  all  ancient  mefiuages,  cottages^ 
^  or  firontdeads,  fituate/  lying,  and  being,  within  the  manor  or 
*<  lord(hip  of  Hatfield^  in  the  county  of  Torky  and  in  the  feverai 
^  parifhes  lying  within'  the  fame  manor,  have  paid  or  made  • 
^*  fatisfa^ion^for,  and  have  been  ufed  and  accu domed  to  pay  or 
<^  make  fatisfa<Elion  for,  and  of  right  ought  to  pay  or  make  fatif- 
**  fadion  for,  the  tithes  of  all  kinds  of  titheabie  matters  arifing 
•*  to  them  in  and  upon  fuch  refpeftive  ancient  mefluages,  cot- 
•*  tages«  or  frontfteads,  or  the  lands  thereto  rcfpeftivcly  belong- 
•*  ing,  fituate,  lying,  and  being  within  the  fame  manor,  cr  in  and 
^  upon  the  wade  lands  or  commons  fituate,  lying,  and  being 
•*  within  the  fame  manor,  fed  and  depadured  by  them  refpeft- 
•*  ively  in  right  of  their  faid.  refpeftive  ancient  meflTuages, 
«<  cottages,  and  frontdeads,  to  or  to  the  uie  of  the  re£tor  or 
<<  vicar  for  the  time  beiog,  his  farmer  or  lefTee,  of  the  pariibin 
<^  which  fuiph  their  refpedlive  ancient  mefiiiages,  cottages,  or  , 
«  frontfteads,  arc  fituate,  whether  the  wade  lands  or  other  lands  • 
<<  or  grounds  in  or  upon  which  fuch  titheabie  matters  arofe  are 
*<  fituate  in  the  fame  paridi  with  fuch  refpeftive  ancient  mcf- 
**  fuages,  cottages,  pr  frontdeads,  or  not,  and  ootwithdanding 
<«  all  pr  any  of  the  wal^e  lands,  commons,  or  other  lands  or  ' 

^t  grounds  in  and  upon  which  fbch  titheabie  matters  refpeAively 
<(  arofe,  are  in  any  parifh  or  parifhes  within  the  fame  manor 
<(  difierent  from  that  in  which  fqch  refpedtive  ancient  fnefiuages, 
<<  cottages,  or  frontdeads,  are  refpe^vely  fituate.'^ 

{s\  See  Popplewell  v*  Qaaby,  toL  1.  page  3jq.  and  PofpleireU  v.  Hatfield, 
voL  1^  page  398. 

-  »ba  The 
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iTKBiitKCTo       The  defendants  jFff/17/ aiv}  Hvwarth  to  be  plaintifis,  and  the 

*l^^fi        plaintiff  Ethtrington  to  be  defendant ;  to  be  cried  by  a  fpeclal 

'^iCmrtu     J*"^  ^  ^^^  ju^gc  to  indorfe  fpecial  matter  on  the  poftea  as  to  any 

'  other  cuftom  %  the  original  caufe  to  be  continued  in  the  paper 

to  be  further  heard  after  the  trial  \  the  confideration  of  co(b 

and  all  further  dirc£kions  to  be  referved ;  and  the  plaintiffs  in  the 

fecond  caufe  to  pay  to  the  feveral  defendants  therein  their  re- 

ipedlive  cdfts  of  the  faid  fuit  to  be  taxed. 

The  iffue  was  tried,  and  the  jury  found  the' cuftom  as  it  was 
ftated  in  the  iffue.  • 

The  Court,  on  the  eleventh  of  July  1792,  upon  reading  the 
decree  and  fofica^  ordered  the  bill  to  be  difmiffed  ;  and  each 
party  to  abide  by  their  own  cofts,  both  at  law  and  in  this 
<:ourt. 

The  Court  Fuu,. 


MilartTsim  Jones  againjl  Le  Davids, 

31.  Geo.  3« 

Caermarthenjlnre^  lib  February  t  79  r .  ' 

The  jmpropria.  ^T^HE  impropriator  of  Saint  Peter ^  in  Caemmrthev.  claimed  the 
tor  of  SdntFt-  *-  i(reat  and  fmall  tithes  of  a  parcel  of  land  in  the  poffeffionof 
ttr*s,  in  c^er-  ^he  defendant. 

martkeKfiirty     is 

•Qtitled  to  the  jhc  defendant  faid,  that  he  rented  a  parcel  of  wafte  or  barren 
waiU  lands  in  ^^^^  belonging  to  the  corporation  of  Caermarthin,  (ituate  in 
the  iaid  pariOi  the  parifh  of  Saint  Peter^  whereon  he  fowed  fome  wheat  \  but 
belonging  to  the  he  infifted,  that  no  tithe  was  payable  for  the  faid  wheat,  die 
tiorporatjoa    of  ij^d  whereon  the  fame  grew  being  within  the  meaning  of  the 

^^"^f  being  ^*^"**^  ^-  *^  3  ^^^'  6.  c.  13  f.  5.  i  and  that  the  land  he  fo 
barren  "  lands  rented  was  only  two  acres,  for  which  he  paid  annually  eight 
within  themcan-  (bilHngs  and  iixpence. 

ingoftbeOatute 

».  &3  JS^w.6.      The  Court,  on  reading  the  depofitions,  and  the  depofi. 

s'  ^^'1'  ^    V   *'^^  ^^  William  Brooke  a  burgefs  of  the  borough  of  Caermur-^ 

ee    jones    w.  ^^      thouch  objefted  to  on  the  ground  of  his  beina  interefted 

Howell.     aotCi   .        •  **  #■     t  .      1*  .  r      ^     •  r  *a       . 

-jific  !•  *^  ^"^   event  of  this  fuit,   ordered  the  caufe  to   ftand  over 

*  for  the  judgment  of  the  Court  \  and  on  the  fcventh  of  Fe^ 

hruary  1791,  the  deputy  remembrancer  was  directed  Xo  take 

an  account  of  the  tithes  of  the  faid  land  as  prayed  by  the  bOl^ 

with  cofts* 


litAltXBAif 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  373; 

Markham  againji  Laycock.  HuAtYTuM 

3t.  Cio.  3, 

Yorlfiirty  lib  February  1791. 

npHE  vicar  of  Carlton y  in  the  county  of  Tori^  claimed  all  the  JJ^    '-^^Jv?^ 
*    tithes  arifing  therein,  except  the  tithes  of  corn  and  grain,  ^'*!Jj21ni  •» 
panicdarly  the  tithes  of  hay,  agiftment  of  barren  cattle,  of  the  tiOws  oi  the- 
cal ves,  wool,  and  lambs,  in  kmd.  ^  panihy  txccpt^ 

00m  and  ^nin, 
paitlcQhfly  tlie  tithe  of  hay  and  tlw  asiilment  sf  harren  cttir* . 

The  defendant  J.  B'triwhijife  faid,  that  he  believed  the  plain-  Tht  defendant 
ti£P  was  entitled  to  the  tithes  of  wool,  lambs,  and  calves,  but  not  to  ^^^/^"*^**  ^ 
the  tithe  hay  in  kind,  nor  to  the  agiftment  tithes  of  barren  and  o^ganf^  payable 
unprofitable  cows,  fed  or  depaftured  in  the  par^h  ;  for  that  there  every  MiJjummtr 
was,  and  had  been  from  time  immemorial  within  the  faid  pari(h  >n  'i«»  ^i  ^^ 
€>{  CarUon^  a  cuftom  that  the  owners  and  occupiers  of  lands  ^/> 
therein  (hould  pay  at  Midfummer  Day,  or  as  foon  after  as  de- 
manded, to  the  vicar  of  the  parifh,  the  fum  of  threepence  for 
each  and  every  ox-gang  of  land,  containing  fixteen  acres  of 
arable,  meadow,  and  pafturte,  after  the  rate  of  feven  yards  to 
the  pole  or  perch,  fb  by  them  occupied,  as  a  modus  in  lieu  of 
the  tithes  of  grafs  made  into  hay  yearly  arifing  on  the  faid  ox* 
gang  of  land ;  that  the  faid  modus  had  been  accepted  as  fuch  by 
the  vicar;  and  that  he  was  ready  to  pay  the  fame  to  the  plaintiff, 
in  lieu  of  the  tithe  of  grafs  made  into  hay ;  and  he  infifted,  that 
he  ought  to  accept  it.    The  defendant  Airther  ftated,  as  to  thf 
tithe  of  barren  and  unprofitable  cattle  kept  and  depaftured  upon 
lands  in  the  pariih,  that  the  owners  and  occupiers  of  lands  and  another  w 
therein   had  immemorially  paid  yearly  at  £qfier,  or  as  foon  ^^^ ^/^^^^ 
after  as  demanded  by  the  vicar,  the  fum  of  one  penny,  for  ij«a*ofagUUrient 
every  barren  and  unprofitable  beaft  fed  or  depaftured  upon  tithes  i 
their  refpe^Uve  grounds  in  the  pariih  $  and  that  he  had  always 
been  ready  and  willing  to  pay  the  fame.    He  further  faid^  that 
he  occupied    lands  in  the   pariih  ;    and  he   iet    forth    the 
quantity  and  quality  of  each  fpecies,  and  the  values  of  tbi 
titheabk  maHcrs  he  had  thereon  ;  and  faid,  that  he  had  always 
been  ready  to  pay  the  iaid  two  modufis^  and  to  fet  out  to  the 
plaintiff  the  tithes  of  wool,  lambs,  and  calves,  and  any  other 
tithes  legally  due  to  him  \  and  that  he  ihould  have  tendered 
the   fariie,  bad  not  the   plaintiff  given  public  notice  in    the 
church,  that  he  would  not  accept  from  his  pariihioners  any 
tithes  as  the  fame  had  been  ufually  paid. 

The  defendant  T*  Laycock  admitted,  that  the  plaintiff  was  en^  x\ax  the  Ticar  Is 
titled  to  the  tithes  of  wool,  lambs,  and  calves  |  but  denied,  that  entitled  to  th« 
be  was  «ititled  to  the  tithe  of  hay  in  kind,  <wr  to  the  agiftment  ^^^  ^  ^•^ 
tithe  «f  barren  and  unprofitaWc  cattle  fed  or  depaihired  in  tbf  |Ji"J^"/'"*'" 
pariih  aforefaid ;  and  infifted  upon  the  iaid  ancient  imiupis  vk 
lieu  thereofj  averring  thai  he  had  been  alwaja  ready  and  wilt 

B  b  3  ling 
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■ 

MAtknAM  ling  to  pay  the  rame  i  that  he  had  paid  the  plaintiff  the  tkbe 
Latcock  fleeces  of  wool  fevered  from  his  ihecp  j  that  he  was  always 
ready  tb  fet  out  the  tithes  of  wool,  lambSy  and  caWes,  and  any 
other  tithes  that  Were  legaRy  due  to  him  ;  and  that  he  fhoold 
have  tendered  the  moiufes  and  the  faid  tithes  in  kind,-  had  sot 
the  plaintiff  given  the  public  notice  as  aforefaid, 

4iat  being  one  The  defendant  J?.  King  faid»  that  the  plaintiff  was  not  cDti« 
of  the  people  cai-  tied  to  the  tithes  of  grafs  made  into  hay,  nor  the  tithes  of  dc- 
kd  ^^*   h«  pafturing  barren  and  unprofitable  cows,  in  kind,  but  to  the  faid 

bad  not  paid  the'.^o,       i'tjr/»i  »•«  «.  r 

tithe  of  the  mo-  ^odufes ;  that  he  bad  refuled  to  pay  the  tithes,  as  being  one  of 

dmfei  \  but  that  the  people  Called  Quakers  \  but  that  he  acquainted  the  plaintiff 
the  vicar  might  that  he  might  take  by  warrant  of  diftrefs  what  he  conceived  due 
haveukenthcita;  to  him,  and  that  he  fhould  meet  with  no  refiftance.     He  faid, 

that  he  had  been  fummoned  before  two  magiftrates  at  the  in* 
ftance  of  the  plaintiff  for  non-payment,  of  tithes,  and  that  they 
had  difmiiied  the  demand,  the  fame  being  illegally  or  unreafoo- 
ably  founded. 

The  defendant  JF.  Wormally  being  alfo  a  ^alery  put  in  his 
anfwer  to  the  fame  effeA. 

that  thtre  is  an«  The  defendants  T*  Moorboufe  and  J*  Sugden  infifted,  that, 
0ther  wndut  of  from  time  whereof  the  memory  of  man  is  not  to  the  contraryi  s 
h^^miinmt^  ww/w/ of  three  pounds  a-year  had  been  paid  at  Mid/ummer  in 
In  lieu  of  the  ^s^ch  year,  or  fo  foon  after  as  demanded,  by  the  owner  of  an 
tithee  of  Carl$m  ancient  capital  manor  houfe,  and  divers  ^rms  and  lands  there- 
MsUfsrm.         ^^^q  bek>ngmg,  Stuate  in  the  pariffa  of  Carlton^  and  m  the  fevc- 

fal  occupations  of  the  defendants  T,  Moorbouft^  y.  Sugden^  and 
y«  JSutleKj  containing  altogether  about  two  hundred  and  fizty 
acres,  by  eftimation  in  ftatute  meaiure,  the  property  of  Sk  JJ» 
Gcodricke,  Bart,  in  lieu  of  the  tithes  in  kind  of  hay,  agiilmeat 
of  barren  and  unprofitable  cattle,  foals,  calves,  wool,  hmbs,aDd 
all  other  tithes  whatfoever  due  or  payable  tb  the  vicar  of  tlie  faid 
parlQi  church,  for  or  in  refpeft  of  the  faid  ancient  capital  mef- 
fuage,  farms,  and  lands  \  that  the  faid  tnodtis  ^of  three  poonds 
had  been  immemoriaily,  until  the  plaintiff  refufed  to  receive  the 
fiinte,  paid  to,'  received,  and  accepted  by  the  vicar  ef  the  fttd 
parifh,  in  lieu  of  the  faid  tithes^  and  that  they  were  willing  t^ 
pay  the  fame. 

Tbf  cmfr  The  plaintiff  replied ;  the  defendants  rejoined ;  and  witoeflb 

iMrd.      '        were  examined  on  both  fides  i  and  on  hearing  counfel  feveral 

days;  and  readmg  for  the  plaintiff  from*  the  confifiory  court  of 

Tori,  out  of  an  ancient  book  of  records  from  the  regifiry  of 

»  that  court,  in  which  is  contained  the  following  endowment,  en- 

tftledi  <<  Ordhtatw  Fuarie  Ecdefii  di  Calton  in  Craven  g^  an  en« 
/dovnnet^y^iLte&^ipudCavvodey  Kaln.  JuHiy  131  iS  in  a  book 
entitled  ^  Greenfidd^  ndport^  page  53  ;"  feveral  depofitions  oi 
behalf  of  the  defendants  $  the  ASdfummir  book,  importing  to 
be  a  tithe  account^  k«pt  by  Mr.  Tennant,  the  late  vicar  «f  the 
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|>ari{h  of  Carlton,  out  of  which  fcveral  entries  were  read  toudi-     Ma»wiai^ 
mg  Car/fon  ffali  Farm  modus  ;  fevcral  entries  out  of  the  Ea/ler         *^*^^  , 
books  kept  by  the  faid  Mr.  Tinnant^  numerating  oblations,  hay,        ^^      ^ 
&c.  for  Carlton  Hall  Farfn  ;  a  terrier  of  the  vicarage  of  Carlton^ 
ift  Craven^  dated  in  1684,  figncd    Thomas   Wildeman,  Fie,   di 
Carlton,  the  church-wardens,  and  eight    pcrfons  ftiled  <«  able 
•*  parifliioners  ;"  another  terrier,  dated  the  thirteenth  of  June 
1748,  figned  H.  Tennant^  vicar,  three  church-wardens,  and  fix 
perfons  ftiled  '*  principal  inhabitants ;"  an  indenture  of  feoffment, 
dated  the  fixth  of  July  1640,  made  between  fVilliam  Moore  of 
Carlton,  and  John  Layland\  and   upon  hearing  the  reply,  the 
caufe  was  adjourned  ror  the  opinion  of  the  Court. 

Etre,  Chief  Baron,  now  delivered  the  opinion  of  the  Court  i 
and  the  following  iflfue  was  thereupon  ordered  to  be  tried : 

•*  Whether,  from  time  whereof  the  memory  of  man  is  not  to  AniffuedirBfted  ^ 
•*  the  contrary,    hitherto  a  certain  modus  or  cuftomary  payment  ^  *7  ^^  "*^' 
«  of  three  pound  »>year  hath  been  and  no\^  is  payable  at  Mtd"  ueu  of  the  tithet 
^<  fummer  in  each  year,  or  as  foon  after  as  demanded,  by  the  ofhay,agiftRient, 
•*  owner  or  owners  for  the  time  being  of  an  ancient  capital  mef-  'o*^»      caivei, 
•*  fuage,  maniion,    or  manfion   houfe,   and  divers  farms  and  ^^' *J!Ji^*"*1 
•*  lands  thereunto  belonging,  all  fituate  in  Carlton  and  Lotherf-  carltemHtU 
^<  dale,  or  one  of  them,  within   the  parifh  of  Carlton ^  in  the  Farm. 
*•  county  of  Tork,  called  Carlton  Hall,  or  the  Manor  Houfe  and 
**  demefne  land  of  Carlton  aforefaid,  and  now  or  late  in  the  feveral 
«<  occupations  of  the  defendants  T",  Moorhoufe,  J.  Sugden,  and 
^  y,  Butler,  and  containing  altogether  two  hur^dred  and  fixty 
••  acres,  by  eftimation  in  flatute  meafure,  to  the  vicar  of  CarU 
**  ton  aforefaid,  for  the  time  being,  or  his  farmer  or  leflce,  far- 
^  mers  or  le0ees,  for  and  in  lieu  and  in  full  fatisfaflion  of  and 
^  for  all  the  tithes  in  kind  qf  hay,  agiilment  of  barren  and  un« 
^<  profitable  cattle,  foals,  calves,  wool,  lambs,  and  all  other 
«  tithes  whatfoever,  due  and  payable  to  the  vicar  of  the  faid 
^'  parifh  church  for  the  time  being,  for  or  in  refpefl  of  the  faid 
*<  ancient  capital  mefluage,  farms,  and  lands.''  , 

The  defendants  T.  Moorhoufe  and  J.  Sugden  to  be  plaintifis  at 
law^  and  the  vicar  to  be  defendant ;  to  be  tried  by  a  fpecial 
jury  ;  and  the  judge  to  be  at  liberty  toindorfe,  &c.  &cc. 

The  Court  further  ordered,  as  the  modus  of  threepence  ThenMbfoTsd. 
an  ox-gasg,  in  lieu  of  the  tithes  of  hay, 'had  not  been  proved,  *"»  ox-gang  sia 
and  fuch  fmdus,not  being  good  in  law,  in  the  manner  in  which  .^^^  ^T\^'d^- 
it  was  laid  (a),  the  deputy  remembrancer  to  take  anacc6untof  ' 

the  tithes  of  hay,  and  adfo  the  tithes  of  agiftment,  calves,  wool,  thetUhesofhay 
and  lambs  arifing  upon  the  lands  in  the  faid  feveral  defendant's  calves,  ^    wool, 

occupations,   in    the    faid  parifh  of  Carlton ;  and  the   con-  Umb«,andagift. 

mcnts,  except  of 

(a )  Sec  Markham-p.  WUkinfon,  ik)ft,  the  third  of  March  1793,  Hilary  Tcnw,  S^'"*..^^^'''' 
33 .  Gto.  ,.  poft.  page  39*.  '^'"'  '*•"•''*; 
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Atakkham     fideration  of  cofts  be  referved  till  after  the  trial    and   re- 

n^ft        port. 

Iaycock. 

The  iffue  tried  The  ifluc  was  tried,  and  the  jury  found,  that  there  was  no 
Md  a  vadia  fuch  modus  as  alledged  by  the  plaintiffs  in  the  faid  ifiue,  bitt 
found  ihat  the  jj^^y  found,  «f  That,  from  time  whereof  the  memory  of  man  is 
^XeJnitnoit^t  "  "^^  ^^  *^^  contrary,  hitherto  a  certain  modus  of  three  pounds 
tidies  o(  milk  *'*  z-jcur  hath  been  and  now  is  payable  at  Mtdjummer  in  each 
wool»Umb3,«nd  <<  year,  or  as  foon  after  as  demanded,  by  the  owner  or  owners 
calveionly.         «<  fQ^  ^^  jjjjjg  being,  of  the  meflTuage,  manfion,   or  manor 

<(  houfe,  farms,  and  lands  thereunto  belonging,  in  the  faid  ifluc 
«<  mentioned,  to  the  vicar  of  Carlton  for  the  time  being,  or  his 
*<  farmer  or  leilee,  farmers  or  lefTces,  for  and  in  lieu  and  in  fi:^!! 
^  fatisfa^tion  of  and  for  all  the  tithes  in  kind  of  milk,  wooU 
«  hnibs,  and  calves,  due  and  payable  to  fuch  vicar  of  the  faid 
<^  parifli  for  the  time  being  for  and  in  refpe£l  of  the  faid  an- 
«  cient  capital  meflUage,  farms^  and  lands.** 

The  tithe  kay  of  The  Court,  Upon  reading  the  decree  and  p^eoy  and  hearing 
CjMrlfnHaU  Farm  co^nfcl  On  both  fidcs.  Ordered,  on  the  twenty-firft  of  ytme 
iMTx^modM^ia.  '79^»  ^^^  deputy  remembrancer  to  take  an  account  of  what  was 
found  fay  the  jo.  due  from  tl^e  defendants  Moorhoufe  and  Sugden  for  the  tithes  of 
ry.  hay  and  of  aglf^ment  of  barren  and  unprofitable  cattle  demanded 

by  the  bill ;  and  alfo  of  what  was  due  from  the  faid  <lefendants 
for  the  faid  m^dtif  of  three  pounds  a-ycar,  as  found  by  the  jury  j 
But  without  cofts :  the  plaintiff*  to  have  his  cofts  at  Iaw» 

Bill  difmiffed  at      Xhe  CoORT  further  ordered  the  bill  to  be  difmiflcd  without 

^im^woor^d  ^^^^  ^°  ^^  ^  ^^  '^"^^  ^^"8^*  ^  account  of  the  tithes  of  calves, 
hmbs!      '       wool,  and  lambs. 

n^esUsn^^7  "^^^  deputy,  in  purfuance  of  the  original  decree  dated  the 
^^  *  fevcnth  day  of  February  1791,  made  his  report  on  the  twenty* 
eighth  of  y/iww^rj^  I795>  ^^^  ^^  ^^^  third  of  Fibruary  1795, 
certified  that  he  had  proceeded  to  take  the  account  as  againft 
the  defendants  W.  Wormall  and  A  f^^ng%  the  plaintiff  ha  vine 
waived  taking  the  account  directed  by  the  fkid  decree,  as  againft 
the  other  defendants,  and  that  there  was  doe  to  the  plaintiff 
from  them  the  feveral  fums  mentioned  in  his  report  for  the 

*  feveral  years  for  the  tithes  of  grafs  made  into  hay,  and  of  the 

agiftment  of  barren  and  unprofitable  cattle  fed  and  depaftured 
by  them  on  the  lands  and  grounds  in  their  refpcAivv  occupa* 
tions,  as  alfo  of  calves  calved,  lambs  dropped,  and  wool  clipped 

The  ftpoft  con-  jjy  them  within  the  faid  parifh  of  Carlton  \  and  the  faid  report 

Armed.  ^^^  confirmed,  and  the  defendants  ordered  to  pay  the  plaintifi*, 

or  his  order,  the  feveral  fums  reported  dlie  to  him  from  tfaenn 
together  with  the  faid  plaintiffs  cofts  of  this  fuit,  to  be  taxed. 

And  it  being  fuggeftcd  to  the  0}iirt,  that  under  a  certain 
agreement,  dated  the  eleventh  day  of  jiprU  1791,  certain  fums 

of 
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of  money  had  been  paid  to  the  plaintiff  on  the  part  of  the  de-«     Mabkhau 
fcndants  B.  King  and  fT.  JVormall  5  .  H^'^'^fi  , 

The  Court  further  ordered  the  deputy  to  enquire  and  re- 
port  whether  any  and  what  fums  of  money  had  been  paid  on 
that  account  ;  and  that  what  he  Ihoukl  find  to  have  been  fo 
paid  be  deducted  out  of  the  faid  taxed  coils* 

Garnons  azainft  Barnard.  t«xk.  Titw, 

.  Tork/hire^  'jti  July  1791. 

'T'HE  vicar  of  South  Cave,  in  the  county  of  Yori^  claimed  all  The  Ticar  of 
'■'  the  tithes  of  the  pariih,  except  the  tithes  of  corn,  hay,  ^•"'^  C«w,  in 
wopl,  and  lambs,  which  were  payable  to  the  defendant  the  im-  tZmr!>^^^ 
propriator,  particularly  the  tithes  of  turnips,  which  had  been  let  j,  entitled  to  the 
Rowing  on  the  ground  to  perfons  who  had  kept  and  depailurcd  agi.'Vnnent  tithcfl 
meep  and  other  cattle  thereon  ;  and  the  agiftment  of  a  number  of 'h«^«p»i«mb«, 
of  barren  cows,  horfes,  bullocks,  iheep,  and  other  unprofita-  ^  *"  rofitabk 
ble  cattle,  which  the  defendant  had  depaftured  upon  other  parts  caide  m  kmd  • 
of  fuch  turnips  fo  grown  by  him,  and  upon  grafs  growing  but  the  impro. 

upon  his  lands.  priatoriscnt.ilcd 

to  the  tithes  of 

The  defendant  faid,  that  he  was  feifed  of  or  entitled  to^  the  •  hay,  wool,  and 
prebend  of  South  Cave^  and  the  reftory  impropriate  of  the  fiiid  5  ^**1  «  « 
parifh,  as  parcel  of  the  faid  prebend  }  that,  as  fuch,  he  was  ^^5]    °  '   **'* 
entitled  to  the  tithes  of  corn,  hay,  wool,  and  lambs,  and  of  all  See  Gierke  «. 
other  titheable  matters  arifing  or  renewing  in  the  faid  parifh,  to  Sunderland,  vol. 
which  the  reftor  impropriate  thereof  was  entitled,  particularly  '•!*■&* '7^* 
to  the  agiftment  tithes  of  fbeep  and  barren  cattle  depaftured 
therein,  excepthig|  iuch  parts  the  tithes  of  which  he  had  fold 
and  conveyed  to  other  pofons.     He  admitted^  that  he  occupied 
Mount  Airy  Farm^  confifting  of  four  hundred  acres  of  land  | 
and  that  he  had  fown  feveral  acres  thereof  with  turnip  feed  ; 
but  he  denied,  that  he  had  caufed  any  quantity  of  turnips  to  be 
pulled  or  drawn  therefrom,  or  that  he  had  fold  any  .of  fuch 
turnips,  or  had  otherwife  converted  them  to  his  own  ufe,  ex- 
cept by  agiftfog  (heep  thereon ;  and  he  infifted,  that  the  plains. 
tiff,  as  vicar,  was  not  entitled  to  the  tithes  of  the  turnips  fowed 
b^  him,  bat  that  he,  as  impropriator,  was  entitled  to  the  tithes  ^ 
of  agiftment  of  the  Iheep  fed  thereon.    He  fet  forth  the  value  ' 
be  had  received  for  the  eatage  of  the  faid  turnips;  and  faid, 
that  he  could  not  tell  whether  fticH  iheep,  after  ihey  were  de- 
paftured on  the  faid  lands,  and  before  they  were  fhorn,  had 
been  removed  out  of  the  parifh  ;  and,  inftfting  that  he  was  enti- 
tied  to  the  tithe  agiftment  thereof,  faid,  that  he  (hould  not 
pay  the  plaintiff  the  agiftment  tithe  of  any  iheep  he  had  de- 
paftured on  the  faid  turnips,  or  make  him  any  fatisfaAion  in 
refpeft  thereof.     He  denied,  that  he  had  depaftured  for  hire, 
or  otherwife  up9n  his  turnips,  or  on  any  other  part  of  his  faiti 
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lands  in  the  faid  parifh,  any  barren  cows,  boHes,  tmllocks^ 
ihecp,  or  other  unprofitable  cattle,  except  as  aforeiaid,  and  ex^ 
.  cept  feTeral  young  horfes  and  other  young  cattle,  which  had 
run  on  his  eftate  ;  that  moft  of  the  horfes  had  been  ufed  in  huF* 
bandry,  but  that  he  could  not  fet  forth  the  value  of  agiftment 
of  fuch  horfes.  He  further  faid,.  that,  for  a  great  number  of 
yiears  paft,  the  fum  of  one  penny  for  each  (heep,  and  one  half- 
penny for  each  lamb  depaltured  in  the  pariCh,  and  fold  out 
^fter  Candlemasj  and  before  the  next  (hearing  time,  had  been 
paid  to  the  redlor ;  that  no  payment'  had  been  made  to  the 
i^ipar  for  the  tithe  of  agiftment  offuchiheep}  and  that  fuch 
non-payment^was  evidence  that  the  vicar  was  not  entitled  to  the 
tithe  of  agiftment  of  (heep  depaftured  in  the  parifti.  He  fur- 
ther faid,  that  he  had  very  lately  purchafed  the  reflory,  and  not 
being  folly  acquainted  with  the  extent  of  the  profits  thereof,  he, 
as  one  of  the  proprietors  of  land  therein,  had  been  prevailed 
upon  to  iign  a  terrier  of  the  houfes,  lands,  profits,  and  does  be- 
longing to  the  vicar  ;  but  that  he  figned  the  fame  without  any 
apprehenfion  that  it  would  affed  his  right  as  reAor  impropriate, 
and  fubmitted,  that  the  famcj  under  the  circumftanceSj  fbould 
not  prejudice  him. 

The  plafaitiff  replied. ;  and  witneflcs  were  examined  on 
both  fides }  and  upon  hearing  counfel  on  both  fides ;  and 
reading  the  following  evidence  for  the  plaintifi^,  viz,  a  ma- 
nufcript  book  from  tie  Cottonian  Library^  in  the  Museum, 
marked  Cladius^  jS.  3 ;  a  manufcript  regifter  book,  entitled 
Doomfday  Booty  depofited  in  the  regiftry  of  the  dean  and  chap- 
ter of  Tort  i  the  depofitions  of  feveral  witnefi!es  examined  in  the 
caufe;  feveral  terriers  from  September  1716,  and  ending  the 
thirteenth  of  July  1781,  witha  memorandum  written  under 
this  one  and  ^ned  T. .  RMnfon^  Henry  Barnard^  the  prefent 
defendant,  and  others  \  feveral  accounts  kept  by  J.  RoUffith 
the  late  vicar,  of  his  fmall  tithes  and  EaJIer  dues ;  and  reading 
the  fbllowing  evidence  for  the  defendant ;  the  depofitions  of 
feveral  witnefles  taken  in  this  caufe,-9nd  a  bill  filed  in  this 
court  in  Eqfter  Term^  in  the  twenty-feventh  year  of  Charles  the 
Second  (a)  \ 

Thb  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  the  tithe  of  agiftment  demanded  by  the  bill,  but 
without  cofts* 

Etke,  Chief  Barw* 
HoTHAM,  Baron. 
/p£ERTM,  Baron* 
Thomson,  Baron. 

By  an  order  of  this  court,  dated  the  twenty-feventfa  of  Jo- 
nuarj  X792>  upon  the  petkion  of  the  defendant,  the  cauie  was 


(9)  Clarke  v.  Snnderlaadi  vd.  i»  ptf  c  175% 
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ordered  to  be  reheard  upon  his  making  (he  ufual  depoiit  to      GAticoMt 
9bide  the  event  of  fuch  rehearing :  the  caufe  came  on  to  be     ^  '^^   ' 
reheard  %  whent  upon  hearing  counfel  fcveral  days,  and  read-       AaiiA««, 
^S»  by  confentj  the  office  copies  of  the  evidence  read  on  the 
Ibrmer  hearing,  with  an  addition  of  a  terrier  without  datCf 
figned  Z>.  Garmntf  vicar  ;  and  upon  hearing  the  reply,   it  was 
ordered  to  ftand  over  for  the  judgment  of  the  Court ;  and  on 
the  fixth  oi  July  1793,  the  caufe  ftanding  in  the  paper  for  the 
judgment  of  the  Court ; 

MacdonalDj  Chief  Baron^  delivered  the  fame  accordingly  (^r), 
and  the  faid  decree,  on  the  feventh  of  July  1791^  was  affirmed  % 
and  the  deputy  ordered  to  pay  the  pbintiff  the  depofit  of  ten 
pounds. 

Macoonald,  Chief  Barofu 

HoTHAM,  Baron. 

Perrtn,  Baron. 

Thomson,  Baron, 

The  defendant  H.  B.  Barnard  appealed  againft  the  two  de- 
crees of  the  feventh  of  July  1791,  and  the  twenty-feventh  of 
January  1 79a,  to  the  House  of  Lords,  and  the  faid  decrees 
were  reverfed,*and  the  court  of  exchequer  ordered  to  dire&  a 
trial  at  the  next  affizes  for  the  county  of  Torh^  or  at  fuch  other 
time  as  the  court  fbould  think  fit,  ujton  the  following  iffiie  : 
<<  Whether  the  vicar  be  entitled,  by  endowment  or  otherwifc> 
*^  to  the  tithe  of  agidment  within  the  pari(h  of  South  Cave,** 
The  judge  to  -endorfe  fpecial  matter  on  the  poJlea\  the 
vicar  to  be  plaintifiTat  law,  and  the  impropriator  to  be  dfefcndant^ 
and  further  directions  to  be  referved  till  after  the  trial. 

On  the  tenth  of  June  x  797,  the  decree  of  the  houfe  of  lords 
was  made  an  ord^r  of  this  court ;  and  the  faid  iffiie  was  direAed 
to  be  tried  by  a  fpecial  jury^of  the  faid  county. 

The  trial  was  accordingly  had,  and  the  jury  found,  ^<  That 
f<  the  plaintiff  jD/i»i^/Gar;ioii/  «ras  andJs  entitled  by  endowment 
<*  or  otherwife  to  the  tithe  of  agi(lment  within  the  parifh  qf 
<«  South  Caviy  in  manner  and  form  as  in  the  declaration  is  al* 
*«  Icdged.** 

This  caufe  came  on  on  the  fourteenth  of  May  1 798  to  be 
further  heard  upon  the  equity  referved  ;  when  upon  hearing 
counfel  on  both  fides ;  and  upon  reading  the  decrees,  and  the 
pojiea ; 

The  Court  ordered  the  deputy  to  take  an  account  of  what 
was  due  to  the  plaintiff  from  the  defendant  for  the  tithe  of  agift* 
ment  demanded  by  the  bill,  with  cods  at  law,  but  the  Court 
fiid  not  think  fit  to  order  cofts  in  equity  on  either  fide. 

(•)  Sit  the  judpncDt  in  Anftrvther'f  Rcportii  vol  s.  p«ge  §6^ 

Richardson  ' 
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T«tN.  T  »>•> 
31.  Gxo.  3. 


ThevkarofCo* 

mjciiffe,  in  Dur. 
ham,  is  entitled 
to  a!I  the  froall 
tithes  of  the  pa- 
liih  in  kind. 


Richardson  agaififi  Howard. 

Durham^  l^th  July  l^gi. 

THF  vicar  of  Conifcltffcy  in  the  county  of  Durham^  claimed 
all  the  fmall  tithes,  particularly  the  agiftment  tithes  of  bar- 
ren and  unprofitable  cattle. 

The  defendant  T.  Riciaiy  and  others  admitted^  that  the 
plaintiff  was  vicaiTf  and  entitled  to  the  tithes  of  wool,  lambs,  and 
calves;  and  faid,  that  the  rcftory  formerly  belonged  to  the 
monaftery  of  Saint  A/ban's  ;  that  it  afterwards  became  vefted  in 
yames  tie  Fir/7,  by  the  ftatute  for  the  difTolution  of  monafteries, 
and,  together  with  all  the  tithes,  as  well  great  as  fmall,  had  by 
mefne  conveyances  become  the  property  of  the  defendants  ti* 
Howards. 

The  defendant  P.  Howard  denied,  that  the  plainfiff  was  en- 
titled to  the  fmall  tithes  throughout  the  pariHi,  excepting  the 
tithes  of  wool,  lambs,  and  calves ;  and  faid,  that  the  reAory 
formerly  belonged  to  the  abbot  and  convent  of  Saint  Alhans  \ 
that  the  fame  afterwards  became  vefted  in  the  crown ;  that 
James  the  Firjly  by  his  letters  patent,  dated  the  twenty-eighth 
of  July,  in  the  ninth  year  of  hzs  reign,  granted  the  reftory 
andf  all  the  tithes  yearly  arifing  in  the  parifh  to  Francis  Marrice 
and  Francis  Phillip,  their  heirs  and  affigns  for  ever ;  that  the 
faid  reflory  and  tithes  were  afterwards  conveyed  to  Lord  Howard 
and  from  him  to  the  defendant  \  and  that  he  claimed,  by  virtue 
of  the  faid  grant,  all  the  tithes,  great,  and  fmall,  throughout  the 
pariih,  except  the  tithes  of  wool,  lambs,  and  calves. 

The  defendant  H.  Howard  put  in  the  like  anfwer  ;  and  faid, 
that  his  father  had  conveyed  to  him  all  his  eftate  and  intereft 
in  the  faid  reAory  and  tithes,  by  indentures  of  leafe  and  rdeafe, 
dated  refpcAively  the  tenth  and  eleventh  oi November  1788. 

The  plaintiff  replied ;  and  witnefles  were  examined  on  the 
prrt  of  the  plaintiff ;  and  upon  hearing  counfel  for  all  parties  j 
and  reading  the  following  evidence  for  the  plaintiff;  an  office 
copy  of  an  entry  of  the  confirmation  of  the  appropriation  of 
Over  Cunfelyve,  in  the  county  of  Durham,  to  the  monaftery  of 
St.  Alhat^s  dcpofited  in  the  rcgiftcr  office  of  the  dean  and  chap* 
ter  of  the  cathedral  church  of  Durmm,  intitled  "  Confrma' 
«<  tio  Appropriationis  Ecclefta  de  Over  Cunfelyve  Monafterio  dt  Saint 
«  Albano ;"  the  depofitions  of  feveral  witneffcs  taken  in  the 
caufe  \  a  book  of  accounts,  containing  the  following  entry  in 
the  third  leaf  thereof,  viz*  «  John'Ovington^  turnips*,^  and  oil 
full  debate  of  the  matter  j 

The  Court,  by  confent  of  the  impropriator,  ordered  tKe 
plaintifl's  right  Co  the  tithe  of  agiilment  and  the  other  fmall 
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dthcs  demanded  by  his  bill  to  be  cftablilhcd  with  cofts,  as  lie-   ^'''*^""'* 
twecn  party  and  party.  bZTk^.] 

The  Dean  akd   Chapter  of  Bristol  againj  '  Wicm.  t«iii, 

DONISTHORPE.  3».C»o.s. 

Somerfetjbirif  iZth  November  X79I. 

THE  bill  dated,  that  the  phinliffs,  the  dean  and  chapter  of  Theleffecoftlw 
the  cathedral  church  of  the  holy  and  undivided  trinity  of  ^^^J^\ 
Brijhl^  being  feifed*  in  fee  of  the  rcflory  of  SomirtoHy  in  the  pfOpriatorofSl 
county  of  Somerfet^  and  of  tlic  glebe  lands,  great  tithes,  oblations^  mertm^  in  Smer^ 
obventions,  emoIumentSj  and  appurtenances  ariiing  therein,  by  j^{^>oclaiiiMthe 
indenture,  dated  the  twenty-fourth  oijune  1777,  and  in  con-  |allliw:fidi!lr'* 
jQderation  of  the  forrender  of  a  former  leafe,  an-d  of  a  compc-  formcdy   ceiled 
tent  (11m  to  them  paid  by  Edward  Knatcbbuii^  and  of  the  yearly  ^iment  Board  or 
rents  and  covenants  therein  cOmprifed  on  his  part  to  be  done  ^^^^  MtatUw  % 
and  performed,  demifed  to  the  faid  &/war^  ^/ic/^-Ato// aU  that  »«'i  <>^r»« '«<!» 
parfonage  ot  >omertof$,  with  the  bam,  glr:De  lands,  tenements,  Afo«r,  in  the  foid 
tithes,  ^lations,  &c«  to  the  fame  belonging,  to  hold  for  three  punh. 
lives  at  and  under  the  yearly  rent^  and  covenants  therein  men-  s.CAnftr.  271, 
tioned  ;  that  within  the  faid  redtory  there  are  numbers  of  acccs 
ef  meadow  land,  which  were  ufually  mowed,  and  alfo  certain 
other  lands  called  Due  Fodder  Lands,  and  which  of  late  years 
had  been  lain  down  for  grafs ;  that  the  defendants,  for  feveral  , 
years   paft,    had    ocaipied    feveral  farms,    confiding  among 
other  lands,  of  a  great  number  of  acres  of  meadow  and  due 
fidder  lands  in  the  parifh,  and  had  cut  therefrom  hay  and  hay 
grafs,  clover  and  clover  grafs,  the  tithes  of  which  they  had 
rciufed  to  pay.    The  bill  thercibre  prayed  an  account  and  pay- 
mem  of  the  (aid  tithes.  . 

The  defendants  faid,  that  within  the  faid  parifli  there  were  The  defendants 
a  great  number  of  acres  of  ancient  meadow"' land,  which  had  Jl*  "P  ■  "•^f 
been  immeinorially  mown  ;  that  part  thereof,  viz.  South  Mead,  licuofTh^tUh« 
Cow  Leaze^  and  Cary  Mead  lying  near  to  a  bridge  called  Cary  hayof  tlie  lands 
£ridge,  and  the  meadow  on  the  fame  floor  or  level  with  Cary  caltea     AncUm 
Mead,  had  been  formerly  called  Ancient  Boord^  or  Stock  Meadow  \  ^^  ^   **'* 
that  the  other  part  of  the  faid  ancient  meadow  land  was  called  noth€r^ii«!2«of 
North  Moor  \  that  there   were  within  the  reftory  other  lands   id.an  acre  in  lieu 
called  the  Fodder  Lands,  Upland,  or  Land  Meadow,  the  fame  of  the  tithe  har 
baving  been  converted  from  arable  and  pafture  into  meadow  f^  the  land  lyio^ 
ground  5  and  that  New  Moore,  or  Ne^u  Moore  Clofe,  was  part  ^J^^dwfthi 
thereof;  that  they  occupied  farms,  confifting  partly  of  the  an-  arrears  thereoi 
cient  meadow  lands  in  South  Mead  and  Cary  Mead,  and  the 
meadows  upon  the  fame  level  or  floor  witn  Cary  Mead,  and 
near  thereto,  which  had  been  formerly  called  Ancient  Boord,  or 
Stock  Meadow,  and  pai'ticularly  of  fome  of  the  ancient  meadow 
lands  lying  in  North  Moor^  but  not  any  Due  Fodder  Lands  in  the 

pariihi 


\ 


3«i  DECREES  IN  TITHE  CAUSES 

Tai  Dt Av     parifli ;  that  they  had  cut  hay  therefrom,  bat  neither  dover  or 

A«»  CaAf  TSR  clover  grafs;  and  that  they  had  not  taken  or  carried  away  aB 

agamfi  ^    or  any  part  of  the  faid  hay,  except  upon  and  from  the  ancient 

toitTKoai ft.  meadow  lands  in  Sduth  Mead  and  Carj  Mead^  and  the  meadowi 
upon  the  fame  floor  or  level  with  Carj  Mead  aforefaid,  and  near 
thereto,  which  had  been  formerly  called  Ancient  Beord  or  Sted 
MeadovfS  and  the  ancient  meadow  lands  lying  in  North  Meor^  fo 
bccupied  by  them  refpeflively  as  aforefaid,  without  fetting  oat 
the  tithes  thereof  for  the  plaintiff;  that,  on  the  contrary,  the  tithe 
of  all  the  hay  cut  down  upon  the  faid  farms  and  lands,  except 
the  faid  ancient  meadow  land  as  aforefatd,  had  been  fully  and 
-  fairly  fet  out,  taken,  and  carried  away  by  the  plaintiflT's  agent ; 
and  they  denied,  that  the  plaintifis  were  entitled  tp  the  tithe  of 
hay  in  kind  from  the  faid  ancient  meadow  lands  fo  occupied  bf 
them,  for  that  the  occupiers  of  meaSow  lands  lying  in  SwA 
Mead  2nd  in  Cary  Mead^  and  the  meadows  upon  the  fame  floor 
ot  level  With  Cary  Mettd^  and  which  had  been  formerly  called 
jlncient  Boord  or  Stock  Meadow^  and  each  of  them  had  immemo* 
Tially  paid,  and  ftill  ought  to  pay  to  the  re£tors  of  the  faid  rec* 
tory  or  parifh  aforefaid,  their  leflee,  or  tithe-gatherer  yearly,  on 
^  Eafter  Monday^  old  ftilcy  or  fo  foon  after  as  demanded,  two- 
pence for  each  and  every  acre  of  the  faid  Anetent  Boord  or  Stock 
Meadow  J  fb  by  them  refpeflively  occXipied  within  the  faid  pa- 
rifli of  Somertofif  or  the  titheable  places  thereof,  as  and  for  a 
modus  and  ancient  payment,  and  in  lieu  and  fatts&£tion  of  the 
tithe  of  hay  and  hay  grafs  yearly  arifing,  renewing,  and  increaf- 
ing  in  and  upon  each  and  every  acre  of  the  fatd  meadow  lands, 
formerly  called  Ancient  Boord  or  Stock  Meado^u  ;  that  the  fame 
had  always  been  accepted  and  received  by  the -faid  rectors, 
their  leiTee,  or  tithe  gatherer  accordingly  $  and  that  the  fame 
had  been  in  fa£t  immemorially  fo  accepted  and  received  by  tfaeia 
refpeAively  down  to  the  year  1670,  fince  which  time  they  be- 
lieved no  payment  or  fatisfa£lion  whatever  had  been  made  to 
or  accepted  by  them  or  either  of  then^  for  or  on  account  thereof, 
or  otherwife  rcfpefting  the  tithe  hay  thereof*  Ihey  further 
ftated,  that  the  occupiers  of  all  the  meadow  lands  lying  in 
North  Moor  had  immemorially  paid  to  the  reAors  of  Somerten^ 
their  leflce,  or  tithe  gatherer  yearly  on  Eq/ler  Monday^  oldJHh^ 
or  fo  foon  after  as  demanded,  one  penny  for  each  and 
every  aicre  of  the  faid  meadow  land  lying  in  North  Moor  afore* 
f^id,  fo  by  them  refpe£tively  occupied  in  the  faid  parifl),  as 
and  for  a  modus  and  ancient  payment,  and  in  lieu  and  fatisfac-. 
tipn  of  the  tithe  of  hav  and  hay  grafs  made  into  hay  yearly 
arifing,  growing,  renewipg,  and  increafing  in-  and  upon  each 
:|nd  every  acre  of  the  faid  me^dpw  land  in  North  Moor  aforefaid ; 
and  that  the  fame  had  been  im^ieinorially  accepted  and  received 
by  the  faid  reAors,  their  leflee,  or  tithe-  gatherer  accordingly } 
and  they  infifted  upon  the  aforefaid  modufes  for  the  tithe  hay  of 
^%  meadow  laads  fp  occupied  bjr  the^a  ref^eAiveiyi  and  hoped 
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tiiat  they  fhould  have  the  rime  benefit  as  if  they  ha4  pleaded  the  Tr«  Dsai/ 
fame  in  bar.  Tbcy  further  faid,  that  in  regard  to  tte  faid  An^  ahd  Chavtis 
€Unt  Board  or  S/w*  Meadow^  fo  covered  by  the  faid  tnodus  of  ®'  Baisroi. 
twopence  ah  acre  for  the  tithe  hay  thereof,  the  fame  was  wor<h  u^uTm^tz. 
from  thirty  (hillings  to  fifty  fhiilings  an  acre  per  annum ;  but 
that  the  meadow  lands  in  North  Moor^  fo  covered  by  the  imdut 
of  one  penny  an  acre  for  the  tithe  hay  thereof,  were  not  in 
general  worth  more  than  ten  (hillings  an  acre  per  annum*  Thej 
^rtlier  faid,  that  they  had  fet  forth  a  full  and  particular  account 
of  the  number  of  acres  of  meadow  lands  they  refpe^ively  oo- 
cuptedy  and  the  yearly  value  thereof,  and  the  particular  quantity 
of  hay  and  jtiay  grafs  made  into  hay  which  they  had  cut  and 
mowed,  and  the  value  thereof,  and  what  was  due  from  them 
rcfpe£liv<;ly  to  the  plaintifis  for  and  on  account  of  the  iaid  m§* 
dufes  for  the  tithe  hay  on  the  faid  meadow  land  in  each  year,  and 
that  they  had  ever  been  ready,  and  hereby  tendered,  and  offered 
now  to  pay  to  them  what  was  due  from  them  refpeAively  for  and 
on  account  of  the  faid  modufes^  if  they  ihould  think  proper  to 
receive  the  fame:  and  they  ftateda  (bit  in  chancery  in  1633^ 
7*.  Prnne^  the  then  leffee,  under  the  dean  and  chapter  of  the 
refkorial  and  great  tithes  in  the  faid  parifli  of  Somerton^  againfk 
7.  Fi/ber  and  others,  then  oc(^upiers  of  Somerton  Farm^  to  con- 
form to  a  cuftom,  as  therein  mentioned,  and  obtained  a  decree 
refpeAing  the  wheat,  but  that  no  mention  of  tithe  hay  whatever 
was  therein  made  \  and  they  faid  that  the  lands  fo  occupied  by 
them  were  part  of  the  faid  farm.  ^     . 

The  plaintiff  replied  \  the  defendants  rejoined ;  but  before  The  MMmms 
^ny  witnefles  were  examined,  the  defendnnts,  on  the  eleventh  «iter«irwer,aad 
day  of  November  1789,  obtained  an  order  of^bis  Court,  where*  ^**"'  *"y  ^'*^ 
by  it  was  prayed,  that  the  plaintiffs  might  accept  from  them  ^J!^'^"^ 
fhe  feyeral  fums  tendered  by  their  anfwers,  with  coils  of  fuit  to  they  nuy  bed- 
that  time,  as  and  for  their  feveral  and  refpeftive  modufe^  par*  k>wcdtoi»a/cli9 
^icularly  fpecified  in  their  anfwer ;  and  thereupon  the  Court  ^''"^^^  <^  t^ 
took  notice  of  the  faid  tenders,  and  faid  that  they  would  tak^  loSStttoe* 
the  fame  into  con(ideration  at  the  hearing  of  this  caufe  {a).  hot  it  ji  niatfl 

A  commidlon  iffued  for  the  examination  of  witnefles ;  and  Aoommiflkfiif* 
^itnefles  on  both  (ides  were  examined  $  ,aqd  upon  hearing  iim,  and  wit* 
counfel  for  all  parties ;  and  the  defendant's  counfel  objeAing  ncllct  are  tv* 
for  want  pf  the  vicar  Qf  the  faid  pari(h  being  made  a  party  to  th*  5!"*''*1a5-al,- 
faid  bill,  ^d  the  faid  objcftion  being  over-ruled  by  the  Court }  ^  the  vSr 
and  upon  reading  the  evidence  for  (he  plaintiffs  ;  and  the  depofi-  ought  to  have 

(ions  of  feveral  witueffes  taken  in  the  faid  caufe  \  and  a  recdpt  boen  a  pai^  •• 

ver-iokd. 

• 

(a)  The  ra]i  was  refufed  by  the  lefs  Aim  to  make  good  thebarhefett 

Cbort  on  the  ground  that  fuch  a  tender  up  againft  the  demand;  but  the  Court 

if  never  a)lowedi  except  where  the  de-  £u4«  that  if  the  plaintiff  proceeded  liter 

fendaiit  offers  to  pay  the  thing  demand"  fuch  tender  it  would  be  at  the  peril  dT 

ed,  that  is  the  value  of  the  tidies  them-  ioits.    ^.  C  Anftr.  Rep.  27a. 


IcWoi  and  f^pt  wh«rc  l^c  tcadcn  % 
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txc  DxAii     figned  Edward  MiichiU^  dated  the  thirteenth  of  April  1784  ; 

akpChafieii  j^nd  upon  reading  the  following  evidence  for  the  defendants^ 
**'  J^Iirb'^    *'*'  ^^^^  copie*  of  a  bill  filed  in  the  high  court  of  chancery  in 

VpvifrnoKrt.  Trinity  Term   1633,  by  J.  Preene  ti.  y.  Fi/ber  and  others  j  the 

anfwers;  an  ancient  copy  of  a  replication  ;  and  the  draft  of  si 

«Mi(Mr        ^  rejoinder  between  the  faid  parties,  which  was  objected  to  hj 

the  plaintiff's  connfel,  but  the  objeAion  was  over-ruled,  and 
the  faid  copies  read  ;  and  alfo  reading  the  depofitions  of  (cveral 
witneiTes  taken  in  that  caufe  on  behalf  of  the  plaintiffs ;  a  decree^ 
dated  the  fecond  of  November^  in  tlie  eleventh  year  of  Cbarlu  ' 
the  Firji  ;  a  receipt,  dated  the  eighteenth  of  O^ober  1661,  from 
tV.  Preene  to  J*  Fijber  \  two  other  receipts,  dated  the  ninth  rf 
l^ovemier  fjio,  and  the  twenty-fixth  of  November  1672;  and 
on  hearing  the  plaintiff's  counfel  in  reply^  and  the  plaintiff's 
counfel  praying  iffues ; 

liufs  direaed      •pg^  CooRT  dire£ted  iffues  on  the  ntodu/eSf  as  ftated  in  the 
^^"^'  anfwers,  viz. 

id,  the  moJus  of  FiRSTy  '<  Whether,  under  and  according  to  an  ancient  and 
ad.  an  sere  for  ^  la^aable  cuftom  within  the  faid  pariih  of  Sat/terton,  the  occu- 
hfiVg^^th'/a^.  "  P*^"  ^f  *«^  meadow  lands  lying  in  South  Meady^nd  in  Quy 
^ieM  Board  QT  '^  Mead^  and  the  meadows  upon  the  fame  floor  or  level  with 
Si90kMfaJovh      c<  the  faid  Cory  Mead,  in   the  faid  pariih  of  Sonurtm^    and 

«  ^hich  were  formely  called  Ancient  Bcord  or  Stock  Meadtno^ 
«  and  each  of  them  have,  from  time  whereof  the  memory  of 
<(  man  is  not  to  the  contrary,  feverally  paid,  and  ought  always 
<<  to  i)ave  paid,  and  ftill  ought  to  pay  to  the  rectors  of  the  faid 
*«  rc(ftory  and  pariih  of  Somerton  aforefaid,  their  leffee,  or  tithe- 
•*  gatherer  yearly  on  Eajler  Monday^  oldJliUy  or  fo  foon  after 
<«  as  dcitianded,  twopence  for  each  and  every  acre  of  the  faid 
••  Jimient  bocrd  or  iitoch  Meadowsj  fo  by  them  rcfpeftively  oc- 
*^  cupied  in  the  laid  pariih  of  Somerton  and  the  titheable  places 
<^  thereof,  as  and^  for  a  modus  or  ancient  payment,  and  in  lieu 
•*  and  fatisfaftion  of  the  tithe  of  hay  and  hay  grafs  yearly 
^  aridng,  growing,  reiiewing,  and  increafing  in  and  upon  each 
«<  and  every  acre  of  the  laid  ipeadow  lands,  formerly  called 
«  Ancient  Boord  or  Stock  Meadows,  or  not,** 

»dry.  the  iwAi  Secondly,  *«  Whether  the  occupiers  of  all  the  meadow 
2l.*K  ^  •  h"  ^"^^  «  lands  lying  in  North  Moor,  in  the  pariih  of  Somerton,  and 
itttJl/lrdk   *^  "  ^"^  ^^^^  ^^  them,   have  and  hath,  under  and  according  to 

<(  an  ancient  and  laudable  cuftom  within  the  faid  pariih,  from 
**  the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
<<  feverally  paid  and  ought  to  pay  the  reAors  of  the  faid  redory 
<*  and  pariih  of  Sonierten,  their  leffee^  or  tithe»gatfaerer  yearly, 
»<  on  £afier  Monday,  old  flile^  or  as  foon  after  as  is  demanded , 
4<  one  penny  for  each  and  every  acre  of  the  faid  meadow  land 
•*  lying  in  North  Moor  aforefaid,  fo  by  them  refpedtively  occu- 
c<  pied  in  the  faid  parlQi  of  HomertcUs  suid  the  tkbeable  places 

••thereof, 


j.r*iivr» 
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(«  thereof)  a)  and  for  a  modus  and  ancient  payment^  and  in  Ilea     Ths  Dbaw 
"  and  in  fatisfa^lion  of  the  tithe  of  hay   and  hay  grafs  made  ^^'»Ciia»ti» 
"  into  hay,  yearly  arifingi  growing,  renewing,  and  increafing     ^^  agahfi'^'' 
*«  in  and  upk)n  each  and  every  acre  of  the  faid  meadow  lands  in  D«NiiTflompB« 
«  North  lijoot ^orttiid,  ornot." 

The  defendants  iii  equity   to  Be  plaintiffs  at  law  i  and  the 
judge  td  be  at  liberty  to  indotfe,  he. 

By  a  fubfequent  order,  datetl  the  fixth  of  February  1793,  ^^  Theplaintiffidif- 
the   defendants  informing  the  CouH,  that  the  faid  iflues  had  ciaim    aii   title 
not  bcdn  tried,  and  that  the  plaintiff  J.  E.  Arundtl  had  given  fo  ^hegrcat  titiicf 
hotice  in  writing  to  them,  that  he  difclaimcd  and  rcUnquifhcd,  j||'„J^"'?^  ^  ^^ 
as  far  as  he  lawfully  could,  as  leffcc  of  the  great  tithes  of  the  tion;  and 
parfonage  of  Somerian,  all  his  right  add  title  to  the  great  tithes 
in  kind  arifing  from  certain  lauds  called  South  Mead  and  Caty 
Meadf  and  alfo  to  the  great  tithes  in  kind  arifing  from  certain  *f^  ^^  •ccepc 
Other  lands  called  North  Moor,  iltuate,  lying,  and  being  within  fci^  "J^^^rtSj; 
the  parifh  of  Sonurton  aforefaid,  and  had  agreed  to  accept  the  of  the  moduja ; 
tnodufes  fee  up  and  acknowledged  to  be  dne  to  him  in  lieU  of  and  that  the  i£. 
fuch  tithes  1  and  praying,  that  the  faid  iffues  might  be  taken  '^  ^*"  ^  **- 
pro  amfejfo  \   and  upon  reading  feveral  affidavits   of  the  dc-  ^^  ^'*  f^I^ 
fendants  y   and  an  affidavit  of  thei  fervice  of  the  notice  of 
inotion  on  the  plaintiff's   clerk  in*  couft }  and  no  counfel  at* 
tending  on  their  behalf,  it  was  ordered  by  the  Court,  that 
this  caufe  (hould   be  put  into  the  paper  of  caufes,  fdr  the 
further  direAions  of  the  Court  therein  ;    and  in  purfuance 
thereof  the  faid  caufe  now  came  on  for  further  dire^ions ; 
when  upon  opening  the  decree  and  order ;  and  reading  the 
decree,  dated  the  twenty-eighth  of  Nbventher  1791  ;  and  the 
order  of  the  fixth  of  February  laft ;  and  the  order,  dated  the 
deventh  of  November  1 7891  refpefting  the  tenders  inade  by 
the  defendants,  with  coAs^  upon  the  coming  in  of  the  de* 
fendants'  anfwer,    when   the   Court  faid,  they    would   take  '^^  Court  take 
tootice  of  the  tendei-s^  and  take  the  fame  into  their  confi-  P^*^*'  **"   "»« 
deration  at  the  hearing  of  this  caufe,  in  cafe  the  faid  plain-  leildcr*  m^  bj 
tifii  ihould  proceed  therein,  and  not  accept  the  faid  tender  and  thedefeadantsi 
tofts ;  and  upon  hearing  the  plaintiff's  counfel  praying  the  cofts 
to  the  time  of  the   tender  ;    and   upon   confideration  had 
thereon  \ . 

Thb  Court  ordered  the  defendants  to  be  difmiiled  from  the  and  order  the 
bill,  and  all  the  matters  and  things  therein  contained,  with  bJUtobcdifmi*: 
cofts  to  be  taxed,  from  the  eleventh  day  of  November  1789,  J^^i^i/***,  ^n' 
when  the  Court  took  notice  of  the  defendant's  tender  j  and  the  moiuCT^teii- 
to  pay  the  feveral  modufes  to  the  plaintifis,  or  one  of  them,  deredwithooftt» 
as  mentioned  in  the  anfwers,  viz.  to  the  defendant  G.  Donifi^  from  the  filing  of 
hcirpe^  the  fum  of  five  {hillings  and  twopence ;  to  the  defendant  Jf^^^f^j^^  '*^' 


W*  Staggf  the  fum  of  nineteen  (hillings  and  three  halfpence  :  ^er. 
Vol.  IV.  C  c  and 


the 
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Thi  Diak     and  to  the  defendant  y.Gill,  the  fum  of  one  pound,  five  {hillings^ 

AND  Chaptei  3jjJ  Qjjg  penny,  as  and  for  their  fcveral  and  refpeAivc  modufes 

*"  f*J«r''     particularly  fpecified  in  the- fchcdules  of  the  faid   anfwcr,  as 

IXj>h7thoip£.  alfo  the  plaintiff's  cofts  from  the  filing  of  the  bill  to  the  eleventh 

day  of  November  1789,    the  time  of  the  faid  tender  :    the 
deputy  rcmcmbranecr  to  tax  all  the  parties  their  cofts. 

Macdonald,  Chief  Baron* 
HoTHAM,  Baron* 
Perrtn,  Baron ^ 
Thompson,  Baron^ 


Mich.    Tiim, 
3%.  Geo  3. 


the  impropria- 
tor of  the  parifli 
of  Ztiaaegrin,  in 
Meriofitthjhirg,  U 
en^tidcd  to  the 
tithet  of  corn, 
hay,  wool, 

lambs,  p'gs, 
geefe,  an'<  the 
agiAmentofbar« 
rtn  Crfttle  in 
kind  ;  and  tbe 
curate  is  entitled 
to  ccruin  nu' 
dufa  in  lieu  of 
the  tithes  of 
milch  cows, 
milch  ewes, 
colts,  and  tene. 
mcnts. 


Tamberlain  agaiftft  Humphreys. 

Merionethjhire^  l\Jl  November  1 79 1. 

'npHE  bill  ftated,  that  S.  Davies  was,  in  June  176x1  feifed  in 
^    fee  of  the  impropriate  reftory  of  Llanegrin^  in  the  county 
of  Merioneth ;  that,  being  fo  feifed,  he  with  his  wife,  by  inden* 
tures  of  leafe  and  releafe,  dated  the  eighth  and  ninth  of  yune 
1760,  conveyed  to  the  plaintiff  Tamberlain  the  faid    rcftory, 
together  with  all  tithes  whatfoever  arifing  therein  fcM*  ever ; 
that  he,  in  May  1784,  fet  and  let  to  the  plaintifis  f,  and  D. 
Davies^  the  tithes  and  titheable  matters  of  the  faid  pari(h  for 
three  years  *,  that  the  defendants  had  ever  iince  occupied  lands 
in  the  parifh,  upon  which  they  had  depaftured  barren  and  other 
cattle  of  different  kinds  for  hire,  and  on  their  own  account  for 
falc,  the  tithes  of  which  they  had  refufed  to  pay.     The  bill 
therefore  prayed  an  account  and  payment  thereof. 

The  defendants,  the  occupiers,  admitted,  that  the  plaintiflf 
was  entitled  to  the  tithes  of  corn,  wool,  lambs,  pig$,  and  geefe, 
or  to  modttfef  in  lieu  thereof ;  but  dented,  that  either  he,  or 
any  one  under  whom  he  claimed,  had  ever  received  the  tithes 
of  hay,  herbage,  or  agiftment.  They  alfo  admitted,  that  they 
occupied  divers  farms  in  the  parifh,  exclufive  o^  tbe  Mountain  or 
fheep  walks,  which  were  chiefly  ufed  for  grazing  fhcep  \  that 
they  had  feverally  depaflured  upon  their  lands  barren  cattle  of 
different  kinds,  but  no  cattle  for  hire,  except  two  head,  for  the 
paffurage  of  which  two  pounds,  nine  Oiillings  only  had  been  re* 
ceivcd  ;  and  they  fet  forth  the  number  of  cattle  they  had  agified; 
and  inHlled,  that  the  tithe  of  agidment  was  not  due  to  the 
plaintiffs,  they  not  having  in  any  manner  fet  forth  by  what 
right  they  became  entitled  thereto  \  and  that  therefore  they  were 
not  entitled  to  any  account  for  fuch  tithes,  unlefs  they  could 
eflablifli  their  right  thereto,  and  fhew  an  actual  fcifin  or  pof- 
feffion  thereof,  as  claimed  by  the  bill.  They  further  indfted,  that 
the  plaintiff  Tamberlain^  and  thole  under  whom  he  claimed^  had 

1  not 
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hot  any  right  to  fuch  tithes  of  agiftmcnt ;  and  that  he  never  TAiiBE*tAifi 

had  any  feifin  or  pofleffion  thereof ;  that,  on  the  contrary,  a         ''^"^^^  . 

certain  portion  of  the  fald  tithes  had,  from  time  immemorial, 

been  enjoyed  by  the  curate^  who  performed  the  parochial  duties 

of  the  parifh,  as  a  ftipend  for  his  maintenance,  particularly  the 

tithes  of  hay,  herbage  and  agiftment ;  that  there  always  had  been 

within  the  faid  parifh  a  certain  modus  decimandi  accepted  by  the 

minifter,  of  fourpence  for   every  farm,  in  lieu  of  fuch  tithes 

tof  hay  and  agiflment  \  that  the  tithes  of  hay  and  agiil;ment  had 

never  been  paid  in  kind  by  the  occupiers,  nor  demmded  by  the 

nSor  or  his  leflees  within  the  faid  parifh  ;  that  in  cafe  the  rc6lor 

Was  originally  entitled  to  the  tithes  of  hay  or  agiftmcnt,  which 

the  defendants  did  not  admit,  fuch  modus  of  fourpence  for  every 

ancient  f army  paid  to  the  curate  of  the  parifh  in  lieu  of  tithe  hay 

and  agiftmcnt,  was  valid  and  binding  upon  the  rector  and  his 

leffees ;  that  the  fourpence  was  paid  for  each  of  the  faid  farms 

about  Chriflmas  to  the  ntimjler  who  performed   the  parochial 

duties  for  the  time  being,  as  a  modus  in  lieu  of  the  tithes  of  hay 

and  agiftmcnt ;  and  they  admitted,  that  they  had  never  paid 

tithes  of  hay  or  agiftmcnt  in  kind  to  the  plaintiffs  ;  and  inilfted, 

thai,  for  the  reafons  aforefaid,  they  were  not  liable  by  law  to  pay 

iUch  tithes  in  kind,  but  that  the  modus  was  good  and  binding. 

The  defendant  iJ.Pw^A^  faid,  that  he  was  the  curate  of  the  parifli  5 
that  he  and  his  predecefibrs,  curates  of  the  faid  parifh,  by  endow- 
ment, prefcription,  or  otherwife,  was  and  had  been, entitled,  from 
time  immemorial,  to  the  following  modufes  in  lieu  of  the  tithes  of  ' 
tnilk,  colts,  and  hay  ariiing  within  the  parifh,  v/z.  for  every  milch 
coW|  three  halfpence  5  for  every  fcore  of  milch  ewes,  twopence ; 
for  every  colt,  fourpence  \  and  for  every  tenement  in  the  faid 
parifh,  fourpence  \  that  the  faid  fums  were  paid  a^nd  payable 
to  him  at  Midfummer  in  each  year  ;  that  he  had  never  heard, 
iior  did  he  believe,  that,  as  curate  of  the  parifh,  he  was 
entitled  to  the  tithe  of  herbage  or  agiftmcnt,  or  any  part  thereof, 
nor  did  he  claim  the  fame  $  but  that  the  plaintiff  J.  Tamberluin, 
or  his  leffec  or  lefTees,  was  or  were,  he  believed,  entitled 
thereto. 

The  plaintiffs  replied  ;  and  witneffes  were  examined  therein 
on  both  fides;  and  upon  hearing  counfel  for  all  parties;  and  read- 
ing the  following  evidence  for  the  plaintiff,  t;z,  a  leafe  and  re- 
leafe,  dated  the  eighth  and  ninth  of  June  1761,  between  Somer- 
fet  Davits  and  Ifahella  his  wife  of  the  one  part,  and  the  plaintiff 
J,  Tamberlain  of  the  other  p|rt ;  and  reading  the  following 
evidence  for  the  defendants  ;  viz,  a  record  from  the  first 
FRUITS  OFFICE  of  the  twcnty-ftxth  year  of  Henry  the  Eighth^ 
intitled,  *«  EccUftaJiical  Valor  ;"  a  terrier  in  1776,  figned  by  the 
minifter,  churchwardens,  and  fome  of  the  inhabitants  of  the 
parifli  of  Llanegrin\  a  like  terrier  of  1780  ;  the  depofition 
of  jD.  Jones  \  and  the  faid  Richard  Pughe,  the  curate  of  the 

C  c  a  parifh, 


i. 
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Tambcilaxn   parifli,  having  difclaimcd  any  right  or  title  to  the  tkhe  of  agift« 
HuM^MiiT*.    ^^^^^  within  rfic  parifli,  or  any  tn^ta  in  lieu  thereof) 

Thb  Couht  ordered  the  bill  to  be  difmiflcd  as  agalnft  Pugkej 
with  cofts,  to  be  paid  by  the  plaintiffi  to  him,  and  to  be  paid 
over  again  by  the  other  defendants  to  the  plaintiffs. 

The  Court  further  ordered  the  deputy  remembrancer  tt> 
take  an  account  of  the  tithe  of  agiftment  arifing  upon  the  lamb 
in  the  faid  feveral  defendant's  occupations  in  the  parifli  at 
Llanegrin^  with  cofts< 

^AS.  Etrg. 

HOTMAM. 

R.  Perrtn. 
A.  Thomson. 

The  deputy  made  his  report,  dated  the  feventeenth  of  jfynl 
1 793,  and  on  the  twenty-fecond  of  the  fame  month  it  was  con* 
firmed,  and  the  defendants  ordered  to  pay  the  feyeral  fums  rc» 
ported  due  for  tlie  faid  agiftment  tithes. 

MacdonaLD,  Ciirf.  Bantu 
HoTHAM,  Baron. 
Perrtn,  Baron. 
Thomson^  Awii; 


MiddUfncy  l^b  Novimier  I79i« 

The  netot  of  ^pHE  bill  ftated,  that  the  plaintiff  was  reftor  of  the  parifli  of 
St.  Ditmftan's  1  g^„^  DunJhH  Stebonheath,  othcrwife  Stepney,  in  the  county 
th?*'^cal'''a1Id  ^f  Mtddlffex  ;  that  about  the  year  1708,  the  great  tithes  of  the 
fmalitiehciorthe  parifli  and  reftory  belonged  to  Lord  Moniiomery^  eldeftfooof 
fMrifh»and  ftMc«  the  then  late  ikf^r^ftu'  (f  Pcivisy  that  before  the  year  1708, 
that  previous  to  there  was  in  the  faid  parifli  a  vicarage  endowed  with  all  the  fmall 
the  reaory  In  ^^*^^^>  oblations,  obvcntions^  and  otFerings  arifing  therein ;  tlut 
Bramtn  Nafi  Coim  the  great  tithes  were,  about  the  year  1708,  purchafcd  by 
/<;^  in  the  reign  Broxen  No/i  College,  in  Oxford  $  that  by  the  9.  ^jrirf,  iotitled 
ot  siueen  Anm,  it  t(  An  Aft  for  confirming  to  the  Principal  and  Scholan  rf 

StI!*  '^'^'^  "  ^'"^'^  ^"^^  ^^^  ^^^  College  of  Bra%in  No/e,  in  the  Uni?erfity 

«<  of  Oxford,  the  Purchafe  of  the  Advowfon  of  Stepney  and  other 
«  Churches  and  for  fettling  the  fame  for  the  Benefit  of  the 
•«  College,"  the  vicarage  was  united  to  the  redtory  for  ever,  as 
in  the  faid  bill  was  fully  fet  forth  )  that  previous  to  and  at  the 
time  of  paffing  the  faid  aft,  the  parifli  of  Saint  Dunftan  Stefnej 
confifled  of  nine  villages  or  hamlets^  namely,  Mik  End  OU 
Town,  Mle  End  New  Town,  Raici^e,  Poplar^  Blackwtdk  Bevf, 
otherwife*  Stratford  Bow^  Betinall  GreWy  Lumbaufe,  ff^PM 

St^ntf9 
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Stepmy^  and    Spital  Fields  s   that  by  2.   Gto.  2.  c  10.    *'  the  Biazthwaits 

hamlet  of  tapping  SUfney,   in  the  parifh   of  Saifit   Dunftan  H^^ 

Steh^heatbf  WTiS  made   a  diflinA  pariih,    and   a  maintenance  •"*•**'*'• 

provided   for  the  minxfter  of  the    new  church   there,  which  c**  w*!^*hc^lI^m^' 

was  confecrated  by  the  name  of  Satnt   George ;"    that  by  3,  let  of  fr^ffing 

Geo,  a.  c.  3*  a  maintenance  was  provided  for  the  minifter  of  the  was  made  a  dif- 

parifh  church  of  Saint  Mary  Stratford  Bow  ;  that  by  3.  G«    2.  ^'"^  P*"^  5 

c.  1 7.  the  hamlet  of  Limehoufe  and  part  of  the  hamlet  of  Ratcliffe^  a^'.^'^th.  ^^ml 

m  the  parifh  of  Saint  Dunftan  Stebonheath  were  made  a  diftinft  let  of  Stratford 

parifhi  and  a  maintenance  provided  for  the  minifter  of  the  new  was  made  a  dif* 

church  there  \  and  that  the  faid  new  church  was  confecrated  by  ^^  pa^i^  > 

the  name  of  Saint  Anne^   and  the  new   parifti   called   Saint  ^^^^^^^^'  ^^ 

Atme  [a) ;  that  by  \6.  Geo.  2-  c.  28.  the  hamlet  of  Betknal  Green^  himtet  Ifmrnen 

in  the  parifh  of  Saint  Dunflan  Stepney^  was  made  a  diftindt  parifh,  £01^  and  pirt  of 

and  a  parifh  church  erefted  there' named  S^/«^  Matthew  \  that  the    hamlet  of 


were 


by  virtue  of  the  faid  feveral  afts  of  parliament  the  plaintiff,  as  ^^'^'#« 
reftor  of  Saint  DunJiarCs  Stepney^  was  entitled  to  all  the  great  and  ^^  ^ 
fmaH  tithes  arifing  therein,  and  alfo  to  the  Eajier  offerings  and  that  by  16.  Geo, 
other  dues  (^)  arifing  in  the  aforefaid  w^w^iirj^^x ;  and  that  the  2.  c.  1%  the 
defendants  had  refufed  under  various  pretences  to  pay  the  faid  i»am!ct  of  Btth- 
tithes,  £ij//fr  offerings,  and  other  dues.  The  bill  therefore  prayed  ^^^^  g'ditoct 
an  account  and  payment  thereof.  p^ijOi ; 

that  the  rector  of  S/.  DunftsnU  was  entitled  to  the  great  aiu!  fmall  tithes  of  the  remaining  namlct^,  and 
to  the  finali  tithes  of  the  new  parities. 

The  defendant  Bojky  and  others  faid,  that  long  before  the  The   defendant 
vew  i7iOb  there  was  within  the  parifh  of  Stepney  z  vicarage  en-  ^""fifl  !"^,{^^" 
dowed}  that  the  vicar  by  luch  endowment  became  entitled  to  ti.c  tithes  of  hay, 
nmdufes  in  lieu  of  fmall  tithes  ariiing  therein  ;  that  there  then  com,       peafc, 
was,  and  from  time  whereof  the  memory  of  man  was  not   to  bean«,ryf ,  rced», 
the  contrary  had  been,  within  the  faid  parifh  of  Stepney^  and  the  ^"^".j*'  *R'ft»n«"^ 
bounds,  limits,  and  titheable  places  thereof,  the  folloWii)g  cuf-  fovv«!^*^"** 
toms  of  tithing  hay,  wheat,  oats,  pcafe,  beans,  reeds,  rye,  gar- 
den wall-fruit,  orchards,  depaflurage  of  any  cattle  not  em- 
ployed In  the  plough  or  pail,  milch  cows,  the  calves  of  the 
lime  co«rs  falling  within  the  faid  parifh,  pigs  falling  of  fows  kept 

(aj  On  the  nineteenth  of  July  i739»  pier  of  land  within  the  faid  parifh  ;  foi»   - 

Trinity  Term,   in  the  thirteenth  year  that  his  houfc  and   lands  were   in  the 

^G€9rietbe  Sec^nd^HiZQdMicoi  Lrckev.  hamlet   oi  Limehoufe'  and   that    by  3  ^ 

Ctirr  came  before  the  court.     The  bill  Geo,  2.  c.  17   the  laid  hamlet  had  been 

foughtadifcoveryofandfatisfadioofor  made    a  feparate  parilh  called    Saint 

the  tithes  of  milch  cows,  fows,  garden  Ann's  \  and  that  he    had  paid   all  his 

ftuif,  and  .£1^8^  offering),  which  had  tithes  and  dues  to  the   minifter  of  the 

arifen  on  the  lands  of  the  defendant  in  new  pariOi.     The  plaintiff  replied  ;  tho 

the  united  rcAory  oi  Stepney  ;   and  in-  defendant  rejoined  ;  and  wit neffcs  were 

iifted,  that  the  plaintiffs  were  entitled  examined  ;    and  on    reading  the  faid 

to  the  fame,  as  they  were,  and  had  been  ftatute,  and  the  appointment  cf  the 

daring  the  time  demanded,  portioniils  biihop  of  Zo/u/om,   l*fe,\  the   Cour-^ 

of  the  faid  united  redory.     The  de-  difmiffed  the  bill,  by  confent, with  feTei\ 

fendant  denied,  that  he  was,  or  had  pounds  cofts  only. 

|)€en  during  the  faid  time  or  any  part  (b)  Sec  Wright  ^,  Eldcrton,  vol.  u 

y^Cf^oli  either  9Xi  \phai^\iiXii  of  or  occu-  page  ^t8. 
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BiAiTHWAiTk  therein,  viz,  that  every  occupier  of  any  lands  and  tenementi 
ji^'^J^  within  the  faid  parifh,  and  the  bounds,  limits,  and  titheable 
*^"^*  »  places  thereof,  had  paid,  and  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  had  been  accuftomcd  to  pay  for 
and  in  lieu  of  fuch  of  the  faid  tithes  as  were  great  tithes,  to 
the  reflor  of  the  faid  parifh  of  Stepney  for  the  time  being,  and 
for  and  in  lieu  of  fuch  of  the  faid  tithes  as  were  fmall  tithes, 
to  the  vicar  of  the  faid  parifh,  his  farmer,  or  deputy  for  the 
time  being  annually  on  Old  Latnmai  Day  two  fhiUiDgs  and 
fixpence  for  every  acre  of  grafs  mowed,  cut,  and  made  mto 
hay  }  five  (hillings  for  every  acre  of  wheat  \  four  (hillings  for 
every  acre  of  oats  ;  four  (hillings  for  every  acre  of  peafe ;  four 
{hillings  for  every  acre  of  beans ;  four  (hillings  for  fevery  aae 
of  rye  \  four  (hillings  for  every  acre  of  reeds  ;  four  (hillings 
for  every  acre  of  garden  wall  fruit ;  and  four  (hillings  for  every 
acre  of  orchard,  and  in  like  proportion  for  every  lefs  quantity 
than  an  acre  of  the  faid  refpecSlive  fpecies  of  tithes  growing  and 
renewing  within  the  faid  pariih,  and  the  titheable  places  thereof  3 
and  fourpence  for  every  acre  of  land  fed  and  depaftured  by  any 
cattle  not  employed  to  plough  or  pail  within  the  faid  parifh  and 
the  titheable  places  thereof,  in  lieu  of  the  agiftment  tithe  for 
the  fame  cattle  ;  (ixpence  for  every  milch  cow  kept  within  the 
faid  parifli  and  the  titheable  places  thereof,  in  lieu  of  all  the 
tithes  of  the  milk  and  the  calves  of  the  fame  cows  ;  and  twen- 
typence  for  every  fow  kept  within  the  faid  parifh  and  titheable 
places  thereof,  in  lieu  of  all  the  tithes  of  pigs  brought  forth 
from  the  faid  fows  5  which  refpeftive  fums  of  money  the  rcftor 
of  the  faid  parifh  for  the  time  being,  for  fuch  of  the  faid  tithes 
as  were  great,  and  the  vicar  thereof  for  the  time  being,  for  fach 
as  were  fmall  tithes,  or  their  farmers  or  deputies,  for  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  had  re- 
ceived and  had  been  accufloroed  to  receive  from  the  occupicn 
of  any  lands  and  tenements  within  the  faid  parifli  and  titheabk 
places  thereof  in  full  fatisfaftion  of  all  and  (ingular  the  dthes 
of  the  faid  feveral  and  refpcftive  titthcable  matters  and  things; 
that  relying  on  fuch  annual  payments,  they  had  been  induced 
to  give  a  larger  rent  for  the  lands  they  held  thaft  they  othcrwifc 
would  have  done  ;  that  within  the  faid  parifh  there  were  many 
more  milch  cows  kept  than  the  produce  of  the  land  was  able  to 
departure ;  that  therefore  the  occupiers  of  land  therein  were 
under  a  neceflity  of  furnifhing  hay,  turnips,  potatoes^  and  other 
food  for  them ;  that  the  faid  commodities  had  refpeftively  paid 
tithes ;  and  that  therefore  it  was  unreafonable  that  the  cattle 
eating  the  fame  fhould  be  fubjeft  to  pay  tithe  in  kind  \  that 
they  had  always  been  willing  to  pay  to  the  plaintiff  the  afore- 
faid  modufes  in  lieu  of  the  faid  tithes;  and  alfo  to  pay  the 
plaintiff  tithes  in  kind  of  fuch  titheable  matters^  &c,  as  were 
not  f  ovcred  by  the  faid  modufcs* 

The 
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The  defendant  Bojley  faid,  that  the  lands  he  held  within  the  B«aithwaite 
feid  parifli  of  Stepney  were  tithe  free ;  for  that,  by  letters  patent,       ^^^'"^-^ 
bearing  date  the  fourteenth  of  Januar^^  in  the  fir  ft  year  of  Ed-  ^^^  th'^arti- 
nvard  the  Sixtby  the  ,faid  king,  in  confideration  of  forty-feven  cularlandswhich 
ihillings,  granted  and  licenfed  to  yoin^  earl  of  JVarwick^  (ffc»  he    held    were 
and   to  fF*  Cardie  znd  his  wife,  and  thp  lines  of  their  bodies,  tithe  free  as  hav. 
all  that  fcite  of  his  manor  of  P(?^/jr,  m  Poplar,  in  Middlefex,  ''J^^  ?*««> 
With  the  appurtenances  then  late  belonging  to  the  monaftcry  or  p,   Graces^  and 
Graces f  near  TH£  Tower  oF  London,  and  then  diffolved,  and  dcmcfne  lands  of 
alfo  a  field  lying  on  the  weft  fide  of  the  faid  manor  containing  the    manor  of 
twenty-two  acres,  and    other  fields,  &c.  as  therein  recited;  ^fr-*^- 
that  by  a  writing  indorfed  on  the  record  of  the  faid  letters  pa- 
tent,   it  appeared,  that   afterwards  the  faid  Earl  releafed  to 
the  faid  Cardie  and  his  wife,  and  their  heirs  for  e^er,  as  appeared 
on  the  record  in  the  exchequer,  in  the  memorandums  of  the 
fixth  year  of  ^een  Elizabeth^  amongft  the  returns  of  writs  of 
Trinity  Term  \  that  therefore,  in  regard  the  lands  he  occupied 
in  the   parifli   of  Stepney  were  fituate   within  and  part  of  the 
fcite  of  the  manor  of  Poplar^  and  formerly  belonging  to  the 
faid  monaftcry  of  Graces  they  were  exempt  from  the  payment 
of  any  tithes  whatfoeven 

The  defendant  Shirley  faid,  that  before  the  year  1708,  the  The  defendant 
great  tithes  of  the  parifli  and  the  reftory  belonged  to  Lord  S^'^^h  <*««»«»> 
Montgomery  ;  that  there  was  within  the  parifli  a  vicarage  en-  ^*»''  JI;f  P'**'"5 

J  1        11         .  .11  11    1      r      11    •  i_        L        •        18  entitled  to  the 

dowed ;  that  the  vicar  was  entitled  to  all  the  Imall  tithes  therem,  f^^n  tj^hci  in 
or  to  fome  modus  in  lieu  thereof,  except  in  thofe  places  which  thenewpaiiOies^ 
were  exempted  from  tithes  5  that  the  great  tithes  were  about  the 
year  1 708  purchafed  by  Brazen  Nofe  College  ;  and  that  fuch  feve- 
ral  afts  of  parliament  as  were  ftated  in  the  bill  were  duly  made  j 
that  the  plaintiff,  as  reftor,  was  entitled  to  all  great  and  fmall 
tithes,  or  to  fome  modus  in  lieu  thereof,  except  in  places  exempt 
therefrom  ;  that  he  was  alfo  entitled  to  Eajler  offerings  and  other 
duties  in  the  parifli,  except  the  fmall  tithes  and  dues  arifing  in 
the  new  parijhes  \  that  he  occupied  certain  parcels  of  land  fituatc       ^ 
in  Poplar  Marjb^  in  the  hamlets  of  Poplar  and  Blackwally  and  in 
the  parifli  of  Stepney  \  and  that  he  had  depaftured  barren  cattle 
thereon  ;  but  that  the  plaintiff  was  not  entitled  to  receive  the 
tithe  of  fuch  agiftment ;  for  that  there  had  been,  from  time  ""^   '"^.y*>  ****^ 
whereof  the  memory  of  man  was  not  to  the  contrary,  and  then  ^^^  ^^      .    ^'^ 
-was  an   ancient   and  laudable  cuftom,  in    that  part   of  Poplar  ^^^  payable  to 
Marjb  on  %vhich  any  barren  cattle  were  in  any  year  depaftured,  the  rector  in  lieu 
to  pay,  upon  the  twelfth  of  Auguft,  in  every  year,  to  the  vicar  of  <*tas«ftmcnttito* 
the  pari(h,  until  the  pafling  of  the  faid  adls  of  parliament,  and  ^Ipafturrd     on 
fince  that  time  to  /A^  reEior^  or  other  perfon   entitled   to  ttie  p^pi^ir  Mmrfi. 
tithes  thereof,  the  fum  of  fourpence  for  every  acre  of  land  on 
which  fuch  barren  and  unprofitable  cattle  were  kept,  depaftured, 
and  agifted   as  aforefaid,  in  lieu  of  the  tithe  of  the  agiftment 
thereof;  that  he  had  taken  a  leafe  of  the  faid  premifes  on  the 

C  c  4  iaith 
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BiAiTBWAiTB  fatth  that  the  fame  was  a  good  tMd^Sy  and  had  given  on  that 
AgainB        account  a  greater,  yearly  rent  than  he  otherwife  wonld  have 
done. 

The  de'cfidaot  The  defendant  MeWi/h  put  in  the  like  ;|nrwer,  and  Ut  up 
JAiiiyb  iniifts  oa  the  afgrefaid  modi44  for  his  lands  in  Poplar  Marfi. 

The  defendant  The  defendant  HuefdXkd  other?  faidy  that  in  the  i6.  G0Q,  2.  c, 
Hmte  and  otben  ly.  the  churchwardens  of  the  parilh  of  Saint  Matthew  Betb^ 
l«H?**^rT!':  nalGmn,  for  the  time  being  for  feveral  years  before  1785,  re- 

wardens  of  5miif       .it  i«  .  i^.«  i^         r         /»     ■_  i 

Matthew^  Betb-  ccived,  by  compoutions,  the  tithes  of  peafe,  beans^  and  potatoei 
naiGreai^vrt  ttk'  growing  Within  the  pari fh  oi  Saint  Matthew^  jSethnal  Greta,  as 
titiedtoihetithei  being  fmall  tithes  payable  by  the  faid  aft;  that  they  had  been 
•nd^*'^' ****"•*'  refpcaivelychijrchwardens  in  and  fince  1788,  or  ovcrfccrs  of 
cue ijUdpaiifli!    ^^^ ^^^^ parifh  ;  and  being truftees  therepf, they fubmitted whc* 

tber  they  were  not  entitled  to  the  tithes  that  from  time  to  time 
ereiy^  in  gardens,  or  in  fmall  plpts  in  the  fields. 

The  caufc  The  plaintiiF  replied  ;  and  witncfles  were  examined  on  both 

heard.  fides ;  and  upon  hearing  counfel  for  all  parties ;  reading  the 

evidence  taken  in  the   ^aufe  for  both  iides ;  and  hes^ring  the 

reply  •, 

The  rector  rtm  The  redor  declined  any  iflue  refpeAing  the  modufes  ftatcd 
fufei  to  try  the  by  the  defendants  Shirley  and  Mellijb  to  be  payable  for  the  lands 
modujtsutoPoj>.  jjj  tbeir  occupation,  in  lieu  of  tithes. 

tar  Marjb.  *^ 

The  bill,  as  to  Xhe  Court  therefore  ordered  the  bill  to  be  difmiflcd  a) 
'^r.^tZX  >8=''°ft  *<''■«  dpfcndants,  with  cofts. 

diimiflcd. 

Thebiii,astothe  The  Court  further  ordered  fo  much  of  the  bill  as  prayed 
tithesofyowa-  an  account  of  the  tithe  of  fows  to  be  difmified  withcoftsi 
giftment,  iniik,  j^^j    f^  much  as  prayed  an  account  againft  JF.  Cottereil^ni 

'"ffed^^**'     '    ^^^^^^  f^^  ^^^  tithes  of  agiftment,  of  milk,  and  of  calves,  to 

be  likewife  difmifled  with  cofts. 

The  church-  The  defendant  j1.  Huet  and  others,  churchwardens  of  Saiai 
Z'^^^^'^St  -*^-^"*^«^»  Beihnal  Green,  difclaimed  any  right  to  the  tithes  of 
and  bearu'l^d  V^^  ^^^  beans  j  and  the  plaintiffs  admittcd|  that  they  were 
the  recror'  ad^  entitled  to  the  tithes  of  potatoes  ;  and  it  being  fugeefted 
mitt  iheir  fight  that  the  faid  defendants  had  received  no  tithes  of  peaie  and 
topoutoe«.        be^s  fince  the  plaintiff  becanae  the  reAor  of  Saint  Dunfiatfs 

Stepney, 

T^e  bin  diftntf.      Thb  CquRT  further  ordered  the  bill  to  bc{   dlfmiffed  as 

fkd  asaga;nA  the  againft  them,  without  coft.       '  '      * 

churchwMidehs. 

The  lithesofliay,  The  Court  further  ordercjd  th^i  deputy  remembrancer  to 
com,  grain,  j^^ke  an  account  of  all  tithes  of  corn  and  grain,  including  pcafe 
^d*'  and**fruit'  *"^  beans,  and  of  the  tithes  of  hay  and  reeds  reaped,  mowed, 
\%  cUioied  by  the  bill  againA  the  defendant  Bojltj^  decreed  with  cofta* 
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foaU  and  taken  from  off  the  land*  in  the  rcrpeftive  oiccupatient  ^'^^^IJ^jJ'^* 

of  the  defendant  JTl  ^^^^  and  others  i  and  alfo  an  account  of       B^^mr. 

the  tithes  of  gardens  and  orchards  in  the  refpeAive  oecupatiom 

of  the  faid  defendants,  which  had  arifen  and  become  due  to  the 

plaintiff  \    and  ordered  the   deputy   to  tax  the  phmtiff  hit 

cofts  up  to  the  hearing  of  the  caufe*  as  to  fo  much  of  his  bill 

9JB  prayed  the  accounts  direAed  to  be  taken  as  aforefaid  \  the 

faid  cofts,   when  taised^   to    be  paid  bj  W.  BoJUy^  isfc.  to 

Ihe  plaintiff. 


Ho&NE  againfi  the  Dukb  of  Bolton.  ■''^«'  ^""t 

5**  Gs<^*  S* 
Hampjbin^  i6th Dicembervj^i. 

THE  bill  ftated,  that  the  plaintiffs,  the  prefidcnt  and  fcholars  ""^^  "J^'^*'*^' 
of  Magdalm  CtJiege,  in  Oxford,  being  feifcd  to  them  and  ^   Jj^^'* 
their  fucceffors,  in  right  of  the  college,  of  t  ho  impropriate  rec-  Hampjbirt^KL&tM 
%OTj  of  Ba/ingf  in  the  county  of  Hants^  with  the  glebe  lands  «hc  grtat  tittMt 
^d  tithes  thereto  belonging  in  Bajing  and  Cawijbt  in  the  faid  ^^  ^  9^^  ^ 
county,    did,  by  indenture  dated  the  iixth  of  D^r/xnAfr  1783,  f,^!^^^ 
demife  to   the « plaintiff    Grimwoody  re£tor   of  Brandiftan^  all  u^^  in  kind, 
that  their    parfonage  of  Baftng^  with  all  barns   and  edifices 
iituated  therein,  and  all  glebe  lands  in  the  fields  of  Bafing^ 
together  with  the  tithes  of  corn  and  hay  in  Baftng  and  Comjb^ 
to  the  faid  parfonage  belonging,   except  the    advocation  of 
Bafingjloke  and  Upnately^  and  all  other  members  of  the  fame, 
aind  alfo  except  all  timber  trees  then  growing,  &c.  to  hold    ' 
for  the  term  therein  mentioned,  &c,  ;   that  by  virtue  of  fuch 
leafe  Grimwood  was  entitled  to  receive  the  tithes  of  corn,  grain, 
)iay,  and  all  other  great  tithes  whatfoever  arifing  in  the  faid 
pari(hes,  hamlets,  or  vills  of  Bqfing  and  C^wi/b,  and  the  titheable 
places  thereof ;  that  the  defendant  the  Duke  of  Bolton^  and  the 
other  defendants,  his  tenants,  occOpied  lands  in  the  faid  pa^ 
jiihes,  and  had  growing  thereon  corn,  grain,  and  hay  which 
they  had    reaped,  cut,  and   taken  away  without  fetting  out 
the  tithes  thereof,  or  making  any  fatisfaftion  for  the  fame, 
"^irhe  bill  therefore  prayed,  that  the  defendants  might  anfwer 
the  premifes  ;  tha(  the  right  of  the  prefident  and  fcholars, 
^  impropriators  of  the  faid  redlory  of  Bqfing^  might  be  efta* 
bliihed;  and  that  an   account  might   be  taken    of  the    faid 
tithes,  and  the  defendants  ordered  to  pay  what  ihould  be  found 
due  thereon, 

Hi^  Graft  the  Duke  of  Bolton  faid,  that  the  prefident  and  Tlit  rfclrndant 
icholars  of  Magdalen  College  were  feifed  of  the  impropriate  rcc-  ^*y*»  **'^*  **«  *>** 
toryof  ^ij/fi/^,  with  the  glebe  lands  and  tithes  thereunto  be-  g^fex'^'Tf 
longing  in  Bt^ing  and  in  Cowiflf  \  and  th^t  they  had  made  the  the  iud«  ^^^Unl 
(aid  leafe  to  Grimwood  \  but  he  denied,  that  he  thereby  became  the  Old  Park,  u> 
entitled  to  the  tithes  in  kind  of  ^orn,  grain,  and  hay,  or  to  any  ^^.  ^  ^"^  ^ 
eiher  great  tithes  arifing  upon  his  lands  j  and  faid,  that  his  ^"*  ^  ***"• 

2  anccftors 
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HomKi       anceftors  had  been  the  owners  of  the  lands  as  defcribed  in  his 

*^'"^         anfwer  within  the  parilh  of  Baftng  for  fome  centuries  paft ; 

^"Jqj^^**^    '  that  the  fame  had  come  to  him  by  the  will  of  his  brother,  dated 

the  fourth   of  June  1 763 ;  that  he  did  not  occupy  any  land 

within  the  vill  of  Cowtjb  \  that  he  held  certain  lands  in  the  vill 

of  Bajingi  part  of  the  parifh  of  Baftng ;  that  the  tithes  thereof 

as   they   became  due,  or  a    compofition  for    the  fame^   had 

been  duly  paid  to  the  plaintifis,  or  fome  of  them,  up  to  the 

filing  of  the  bill ;  that  he  occupied  other  lands  in  the  Till  of 

Bqfifigt  as  named  in  his  anfwer  \  that  the  faid  land  lay  in  Hack'" 

nvood  Parky  in  ihe  Old  Park^  and  elfewherc;  that  fome  part 

thereof  had  been  mowed  and  made  into  hay  \  that   the  other 

part  had  been  agifted  \  that  the  plaintifis  had  been  duly  paid  the 

tithes  in  refpe£t  thereof,  or  fome  compoiition  for  the  fame  3  that 

ifakt    he    wai  ji^g  premifes  occupied  by  the  other  defendants  were  part  of  ibe 

tte  ^Nonb  ^J^L  ^^^  Parki  formerly  occupied  by    the  defendant's   anceftors  ; 

and    ibt  South  that  no  tithes  in  kind  had  been  paid  to  the  plaintiffs  in  refpe& 

jSifle  of   Bafiig  of  fuch  lands  ;  and  he  infifted,  that  they  were  not  entitled  to 

cburdi  i  fucjj^  ^jthes  for  the  fame.    He  admitted,  that  he  had  had  yearly 

corn,  grain,  and  grafs  growing  thereon ;  and  that  no  great 
tithes  had  been  fet  out  to  the  plaintifis,  in  refpeQ  of  the  faid 
**J  ^**?f  rf  ^a!  l^^^s;  for  that  he  and  his  anceflors,  owners  thereof,  had  for 
€id  ^Park  had  'in  ^*™^  immemorial  been  bound  to  repair  and  had  repaired,  at  thdr 
refpect  thereof,  own  cofl^  and  charges,  the  North  Jijle  and  the  South  Aijle  in  the 
Been  immcmo-  chancel  of  the  parifh  church  of  Bafing^  when  the  fame  was 
riaHy  exempted  q^^  ^f  repair  ;  that  by  reafon  thereof  he  and  his  anceftors, 
motof  tiihcdi  ^^^  others  perfons    owners  and  occupiers  of  the    lands  and 

grounds,  had  immemorialiy  been  and  were  exempt  from  the  pay* 

ment  of  all  great  tithes  whatfoever  arifing  upon  the  faid  premifes ; 

riiat  BO    great  xhzt  fuch  .premifes  had,  from  the  like  time,  been  exempt  from 

in  fact  bcen*^*d  ^^^  payment  of  all  great  tithes  in  kind,  and  had  been  according- 

Ibr  the  fame.       ^J  ^^  ^^^^  ^"^  enjoyed  by  the  defendant  and  his  anceflors, 

and  other  owners  thereof ;  that  he  and  all  future  owners  of  the 
'     '  faid  land  were  bound  and  obliged  in  refpeft  thereof  to  repair  the 

two  Aijles  in  the  faid  chancel  \  and  that  otherwife  the  impropriate 
reAor  of  the  faid  church  would  be  obliged  to  repair  the  fame  at 
that  the  faid  im.  his  own  expence  :  and  he  infifted,  that  fuch  ancient  ufage  to 
■nemoriai  ufage  repair  the  faid  two  aifles  for  the  benefit  of  the  impropriate  rcc- 
lid'aod  kfud  MO*  *®'*  amounted  to  and  was  in  faft  a  valid  and  legal  modm  or  com- 
i^t .  pofition  in  lieu  of  all  great   tithes  in  kind  of  the  faid  lands. 

\xx\  that  the  He  further  faid,  that  the  Cajile  of  Bafng  was  burnt  down  and 
written  evi-  dcflroyed,  after  a  long  fiege,  during  the  civil  wars  in  the 
t^ere  loft^on^hc  '^'8°  °^  Charles  the  Firfl  \  that  many  deeds  and  writings  relat- 
deArnctionof the  ^^g  to  the  eflrates  of  his  ancedors  were  then  deftroyed  \  that 
Cafiu  of  Bafingy  the  ancientevidcnce  which  was,  upon  that  occafion,  unfortunately 
during  the  civil  loft  and  deftroyed,  would  more  clearly  have  (hewn  the  origin 
^^'  and  nature  of  the  exemption  from  the  tithes  infifted  upon  by 

plaintiffs. 

Tht 
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The  other  defendants  put  in  the  like  anfwer.  Hoinb 

agoing 

The  plaintiflf  replied ;  and  witnefles  were  examined  on  the  Tnd  Dvkb  or 
part  of  the  plaintiffs  only  ;  and  upon  hearing  counfel  on  both       Boltow. 
fides ;  and  reading  the  depofitions  taken  in  the  caufe^  and  the  P^^"^^ 
^nfwer  of  th  Duke  of  BoUon ; 

The  Court  ordered,  byconfentof  all  parties,  the  deputy  The  great  tithrt 
remembrancer  to  take  an  account  of  all  the  tithes  of  corn,  which  had  arifcn 
grain,  and  hay  reaped*  mowed,  and  taken  from  oflFthe  lands  ^^'^Z'^^f^^  ^ 
the  defendants  that  were  due,  and  had  become  due  flncc  the  J,^ conteau^^ 
£ling  of  the  bill|  withcofl^.  cofti, 

Etre,  Cbitf  Baron^ 
HoTHAM,  Baron^ 
PfiRRTN,  Baron. 
Thomsons  Baron, 


JoHNSOK  againft  Shield.  HitAiTTtait. 

3a.  Gio,  3. 

Rutlandjbirey  ^iji  January  I'j^ii 

'TpHEreftorof  Martintborfe,  in  the  county  of  Rutland,  the  The  rector  of 
-*-  church  of  which  had  been  vacant  fifty  years  previous  to  ^^"^^*  *• 
the  plaintiff's  inftitntion  in  January  1789,  claimed  all  tithes,  claimiaUtitbeia* 
both  great  and  fmall,  as  well  during  the  vacancy  as  fince  he  had  weU  during  a  va. 
become  re^or  thereof*  caocy   of  tkf 

years    as    fine* 
his  induction. 

The  defendants  faid,  that  the  plaintiff  was,  about  the  time  The  defcndantt 
mentioned  in  the  bill,  inftituted  into  the  faid  reAory ;  that  iay,  that  them 
there  had  been  no  rcftor,  and  that  no  perfon  had  claimed  to  be  "*'**■  ^^  ^^ 
Feftor  thereof  fince  the  year  1739;  that  there  had  not  been,  *jll^rHmth!^  ** 
from  time  immemorial,  in  the  faid  parifh  any  parifh  church  for  and  thatif  the* 
publick  worfhip,  or  the  celebration  of  divine  fervice,  nor  any  plaintiff  ii  enti* 
church  yard,  parfonage  houfe,  or  divine  fervice  performed  t^cdtptithcidMf 
therein ;  and  that  if  the  plaintiff  eftablifhed  his  right, as  reftor,  t^^tT'-^^ 

1  1  ^  r       .1    .      •  1  •  L»     •        them  duriBg  thD 

they  ought  not  to  account  for  theur  tithes  previous  to  his  m«  vacancy, 
dn&ion  thereto. 

The  plaintiffs  replied  ;     and  witneffcs  were  examined  on  ^^  ^^^ 
both  fides  ;  and  upon  hearing  counfel,  and  reading  the  defend-  heard. 
ant's  anfwer  ^  two  a^ls  extracted  from  two  books  of  induction  ; 
the  ails  in  the  regiftry  of  the  archdeacon  of  Northampton  ;  five 
aAs  extrafled  from  three   books  of  inflitution  aAs  remaining     . 
in  the  regiftry  of  the  bifhop  of  Peterborough  ;  and  eleven  en- 
tries from  a  vifitation  book  in  the  faid  regiftry ; 

The  Court  ordered  the  deputy  to  take  an  account  of  all  The  Utbes  de» 
the  tithes  from  the  time  the  plaintiff  was  indufted  into  the  rec-  «««*  ^  **» 
tory.  with  CQft,.  r^a^wS: 

Claviu.  «^ 


J9<{  DECREES  IN  TITHB  CAUSES 

hilaiyT«im  Cl AVI l l  ^^j/V  Oram. 

**'^*^'^'  Wiltjbire,  2d  March  1792. 

The  impra^.  'T^HE  bill  ftated,  that  the  dean  and  chapter  of  Brijol^  being 
let  dl  Bradfird^  ^  impropriators  of  ^ni^^J,  with  the  parfoaages,  portioxu, 
in  Wiitpre^  titheS)  lands,  tenements,  and  hereditaments  thereto  beloBgiog» 
SteT^if^'^hc  *"^  tbe  county  of  Wilts^  did,  by  indenture  of  leafe  dated  the 
chapdi^  of  jt'  ^^clfth  ^(Augufl  1785,  in  confideration  of  eight  thoufand,  four 
wn^,  in  the  hundred  pounds^  demife  to  the  plaintiff* all  that  the  reOory  and 
ittd  iitfiih,  io  parfonage  o(  Bradford,  with  the  appurtenances,  and  all  manner  of 
^■^  lands  and  tithes  whatfoever,  as  in  the  faid  leafe  mentioned,  for 

twenty-one  years,  at  the  yearly  rent  of  fifty-feven  poundsi  fix 
{hillings,  and  fevenpence  halfpenny ;  that  the  defendants  had 
occupied  lands  lying  in  the  parfonage  or  portion  of  Atwortb^ 
in  the  faid  pariih,  on  which  they  had  had  com,  grain,  hay,  and 
other  matters,  the  tithes  in  kind  of  which  they  had  refufed  to 
pay.  The  bill  therefore  prayed  an  account  \  and  payment 
of  what  fliould  appear  due  thereon* 

The  defendants  The  defendants  infifted,  that  no  tithes,  or  any  modus  in  lien 
infift,  JJ*^'^J  thereof,  was  payable  for  their  faid  lands  in  the  portion,  pariboago, 
^Tuie*  cZipciry  ^^^  chapelry  oiAtv^th  \  that  the  fame  were  tithe  free,  except 
otAiwartht  ex. .  fuch  laqds  as  in  their  anfwer  were  excepted,  for  which  they  had 
#cpt  at  excepted  cluly  paid  their  tithes,  or  made  an  adequate  fatisfaAiba 
in  the  anfwer,  ^^  ^j^^  plaintiff"  j  for  that  the  reftory  of  Bradford  and 
iMvioK^in  par^  the  portion  of  Atworth  were  parcel  of  the  pofieffions  of  the  late 
eel  of  the  pof-  monaftery  of  Shafton^  otherwife  Shafie/burj^  in  the  county  of 
Irffiona  of  the  Dorfrty  before,  until,  and  at  the  difiCoIution  thereof ;  that  the 
**"*^*'^  ^  ^*^^  nwnaftery  was  one  of  the  greater  monafteries  ;  that  it  vai 
hau  UiH^^  ^  diffolved  by  3  i.Hen,  8.  and  all  its  poffeilions  vefted  in  his  ipajefiy, 
fefijOgm  by  the  with  all  the  exemptions,  privileges,  and  advantages  thereto  be* 
jkbbot  and  con-  longing,  in  as  full  and  ample  manner  as  the  abbot  and  convent 
^KDt  with  the  thereof  had  held  and  enjoyed  the  fame  i  that  all  the  parcels  of 
r«aiQfy,Kc«       lands  as  fpecified  (except  as  were  excepted)  were,  until  and  at 

the  time  of  the  diublution  of  the  monaftery,  from  time  whereof 
the  memory  of  man  was  not  to  the  contrary,  free  and  difch?rged| 
and  were  and  had  been  holden  and  enjoyed  by  the  abbot  and 
convent  freed  and  difcharged  from  all  tithes,  or  the  payment  of 
all  tithes  whatfoever,  by  unity  of  poflefBon,  or  other  lawful  ways 
and  means  \  that  in  cafe  it  (hould  appear  that  the  reflory  bad 
not  been  immemorially  part  of  the  poilcffions  of  the  monafiery, 
the  lands  claimed  to  be  tithe  free  had  immemorially  been  parcel 
thereof  until  the  diffblution  of  the  faid  monadery,  and  had  been 
immemorially  held  and  enjoyed  by  the  abbot  and  convent 
freed  and  difcharged  from  all  tithes  i  that  by  virtue  of  the  faid 
ftatute,  all  the  parcels  of  land,  defcribed  in  the  anfwer, becamcaod 
were  ftill  exempt  from  tithes  i  that  no  ttthe  had,  at  any  tuno 
within  the  memory  of  man,  been  paid  for  or  in  refpeA  of 
any  part  of  the  faid  l^ds.  except  a$.  ^f^r^faid*  oi*  of  any  matter 
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or  thing  growingiarinng^or  increafing  thereon :  and  they  infiftedj      Clavill 
that  the  plaintiff  was  not  entitled  to  any  tithes  in  rcfpcft  of  any        ^^ 
part  of  the  faid  pr.etnifcsi  except  as  aforefaid.  ^^*^ 

The  plaintiff  replied  }  and  witneffes  were  examined  On  the  part  The  eayfir 
of  the  defendants  only  ;  and  upon  hearing  couniel  on  both  fides ;  ^''^ 
and  reading,  on  behalf  of  the  defendants,  the  depofitions  of 
fereral  wimefles  taken  in  the  caufe  ;  the  particulari  from  Thb 
AUGMENTATION  OFFICE,  for  a  leafe  of  certain  premifes  in 
jltworth^  in  the  county  of  Wllts^  being  part  of  the  pofleffions  of 
the  diffolved  monaftery  of  Shafton^  to  Lord  Herbert y  in  the  year 
1567  ;  a  particular  for  a  grant  of  the  manor  of  Bradforiy  being 
part  of  the  poffeflions  of  the  faid  monaftery,  to  Sir  Francis 
ff^olfingbofni  in  the  year  iSJi  5  a  particular  of  a  grant  of 
the  manor  of  Bradford  to  Edward  nellingham^  Efquirey  in  the 
thirty-eighth  year  of  the  reign  of  Henry  the  Eighth  j  an  extraA 
out  ofDoomfday  \  and  on  full  debate  of  the  matter ; 

The  Court  difefled  the  following  iffue,  to  wit^ 

^  Whether  all  and  fingular  the  lands  in  the  defendant's  anfwer  An  iifuc  dirtct« 
*»  mentioned,  and  claimed  to  be  tithe  free,  were,  from  the  time  ^  ^^^  ^^  ««- 
«  whereof  the  memory  of  man  is  not  to  the  contrary,  and  until  bT^^VefcwdU 
««  and  at  the  time  of  the  diffolution  of  the  monaftery  of  Shafton^  jmo. 
•«  btherwife   Shajton^  otherwife  Zhaftejbury^  in  the  county    of 
*'  Dorfetf  part  and  parcel  of  the  pofleffions  of  the  faid  monaftery, 
•'  and  have  been,  for  the  like  time  whereof  the  memory  of  man 
^'  is  not  to  the  contrary,  and  until  the  diffolution  of  the  faid 
•«  monaftery,   held   and  enjoyed  by  the  abbcft  and  convent 
"  thereof,  freed  and  difchargcd  of  and  from  the  payment  of  the 
<<  tithes  of  all  com,  grain,  hay,  and  other  great  and  reAorial 
^  tithes  ;  and  whether,  from  the  time  of  the  faid  diflblution, 
^  the  faid  lands  have  been  held,  and  are  now  exempt  and  diC- 
^  charged  of  and  from  the  faid  tithes  of  com,  grain,  hay,  and 
••  other  great  and  reftorial  tithes," 

The  defendants  in  equity  to  be  plaintifis  at  law;  to  be 
tried  by  a  fpccial  jury }  and  the  judge  to  be  at  liberty  ta 
indorfc,  &c. 

The  iflue  was  tried  ;  and  the  jury  found,  that  the  faid  lands  a  terdict  in  fn^ 

had  been  held  in  the  manner  dcfcribed  in  the  iffue.  ^oyr  of  the  ex- 

emption. 

The  Court,  on  the  third  of  June  1793, upon  hearing  counfd  The  bm  difmif. 

for  the  defendants,  and  reading  the  decree  and  poftea^  ordered  fed  with  cofts? 

the  bill    to  be  difmifled,    wi&  cofts  both  at   law   and    in 

equity. 

Macdonald,  Chief  Baron^ 

HOTHAM,  Baron. 

Perryn,  Baron. 

Thomson,  Baron. 

Markham 
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hilartTeim  Markham  againfl  Wilkinson. 

Tork/bire^  3 J  Marth  •  1 793. 

The  ricar  6f  ^HE  Ticar  ofCarltoftj  in  the  county  of  J^ri,  claimed  all  tithes^ 
Carltvn^  in  Tork-    A    cxccpt  corn  and  grain,  in  kind. 

yhrf,  is  entitled  , 

to  the  tithes  o  The  defendantis  anfwcred  as  qualeri ;  and  faidy  that  the 
hay,  milk,  eggs,  plaintiff,  they  believed,  was  not  entitled  to  the  tithes  in  kind  o? 
Soff'bicr'^ho"  S^^^^  made  into  hay  5  for  that  there  was  then,  arid  for  time 
ney/and  ail  o«  immemorial  had  been,  within  the  parifh  of  Carlton^  a  cuftoro^ 
thcr  tithes,  ex-  that  the  owners  and  occupiers,  of  lands  within  the  faid  pa- 
cept  com  and  ^Mh  and  the  titheable  places  thereof,  fhould  pay,  and  that  ihcy 
grain,  in  kind,  j^^^  ^^^  yearly  at  Midfummer^  or  fo  foon  after  as  demanded 
S.  C.  Anftr.  by  the  vicar  of  the  parifh,  the  fum  of  threepence  for  each 
Kep.  579-  and  every  ox-gang  of  land,  containing  fixteeh  acres  of  arable. 
See  Markham  meadow,  and  pafture,  after  the  rate  of  feven  yards  to  the  pole  or 
♦•  I-aycock,  perch,  fo  by  them  occupied  within  the  faid  parifh  arid  the  tithe- 
ate,  page  373.  ^ijjg  places  thereof,  as  and  for  an  ancient  modus  or  payment  for, 

in  lieu,  and  full  fatisfadtion  of  the  tithes  of  grafs  made  into  hay 
yearly  arifing,  growing,  or  renewing,in  or  within  the  faid  ox-gang 
of  land  ;  that  the  fame  had  been  accepted  as  fuch.  They  further 
faid,  that  an  ox>gang  of  land  within  the  faid  parifh  was  the  fame 
throughout  the  whole  parifh  \  that  it  was  a  definite  quantity  of 
land,  confifting  of  fixteen  acres,  after  the  rate  of  feven  yards  to 
the  pole  or  perch ;  but  that  they  could  not  tell  when  the  ox-gang 
had  its  firft  inflitution  ;  but  fuppofed  it  to  have  been  of  very 
ancient  origin,  as  feveral  very  ancient  deeds  relating  to  the  lands 
in  Carlton  granted  the  lands  there  by  the  defcription  of  **  an 
**  ox-gang"  or  *«  ox-gangs  of  land  ;"  and  that  the  terriers  of  the 
fights  of  the  parifh-church  of  Carlton  from  1684  to  this  time 
were  all  of  them  expreffive  of  the  term  "  dx-gang  :"  and  they 
infifted,  that  threepence  by  the  ox-gang  was  payable  to  the  vicar, 
being  as  a  modus  for  the  tithe  of  grafs  made  into  hay  thronghcut 
the  faid  parifh,  except  from  the  Hall  Lands.  They  fiirthef  in- 
&^td^  as  to  the  tithe  of  milk  claimed  by  the  plaintiff,  that  there 
was  then,  and  for  time  immemorial  had  been,  within  the  faid 
parifli  of  Carlton  and  the  titheable  places  thereof,  an  ancieot 
and  laudable  cuflom,  that  the  occupiers  of  lands  within  the 
parifh  fhould  pay,  and  that  they  had  paid  yearly  at  Eajier^ 
or  fo  foon  after  as  demanded  by  the  vicar,  the  ium  of  two- 
pence for  every  milch  cow  or  cows  giving  milk  upon  their  re- 
fpe£live  lands  and  tenements  within  the  faid  parifh  from  Eafier 
in  the  preceding  year,  called  a  renewed  coWf  and  one  penny  for 
each  and  every  cow  in  calf  or  fhip  cow,  comxBonly  called  afarr 
coWf  as  and  for  ancient  modufes^  for,  in  lieu,  and  in  fixVL  fatisfadtion 
of  the  tithe  of  milk  renewing  or  increafing  from  fuch  cows  as 
aforefaid  within  the  preceding  year ;  that  the  fame  had  been 
refpedtively  accepted  as  fuch  by  the  vicar  of  the  faid  parifh  for  the 
time  being  accordingly  }  and  that  they  never  knew  that  tithe 

milk 
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Biilk  was  ever  paid  in  kind,  or  any  other  fatisfaAion  made     Maikham 

for  the  fame  other  than  as  aforefaid.    They  further  faid,  as  to        «f*»'^ 

the  tithes  of  eggs  and  poultry,  that  for  time  immemorial  the    Wxi*ik«o«, 

inhabitants  refident  within  the  faid  parifh,  who,  for  the  time 

being,  had  kept  hens  which   laid   and  brought  forth  eggs  or 

chickens^  or  both,  fhould  pay,  and  that  they  had  paid  yearly  at 

Majler^  or  fo  foon  after  as  demanded  by  the  vicar  of  the  faid 

parifh,  one  penny,  as  and  for  an  ancient  modus  (qt^  in  lieu,  and  fult 

iatisfaAion  for  the  tithes  of  fuch  hens,  eggs,  and  chickens, 

refpeAively  ;  and  that  the  fame  had  been  accepted  as  fuch. 

They  further,  as  to  the  tithe  of  garden  (laflF,  infifted  upon  att 

ancient  modtts   of  one  penny  at  Eafter^   in  lieu  of  the  tithes  < 

of  fuch   garden   ftuflf.    As  to  the  tithe  of  bees   and  honey, 

they  alfo  iniifted,  that  the  inhabitants  refident  in  the  parifh, 

who  for  the  time  being  kept  any  bees  which  produced  honey, 

fliould  pay  at  Eajier^  or  fo  foon  after  as  demanded  by  the 

vicar  of   the  parifh,  one   penny   for,  and    in   lieu,  and  full 

iatisfa£Uon  for  the  tithes  of   fuch  bees  and   honey  refpefk* 

ively. 

The  plaintiff  replied  ;  and  witneffes  were  examined  on  the 
part  of  the  plaintiff  only  \  and  upon  hearing  counfel  on  both 
fides,  and  the  plaint  16^$  counfel  ftating  the  feveral  proofs  taken 
in  the  caufe  ;  and  reading  a  decree  of  this  court,  dated  the 
ferenth  of  February  1 79l>  Markham  v.  Laycock  \ 

The  Court  ordered  the  deputy  to  take  an  account  of  the 
feveral  titheabie  matters  demanded  by  the  bill. 

The  deputy  made  his  report,  dated  the  third  of  March  1794 ; 
and  upon  the  twenty-third  of  July  1794,  on  hearing  counfel  on 
both  fides,  the  report  was  confirmed  with  cods. 

Atkinson  againjl  Folkes.  '!*■«*'•  Tum, 

Norfolhy   I2th  July  I'jgT^ 

'T^HE  bin  ftated,  that  the  plaintiff,  who  had  been  fome  time  The  rtdor  «f 
^  minifter  of  the  Englijb  church  at  Rotterdam^  in  Holland^  Hunt^ton,  im 
was,  in  July  1782,  prefented,  by  the  defendant  Folkes,  to  the  ^<^M»  <J«>n» 
reftory  oi  Hilltftgtoti,  in  the  county  of  Norfolk^  a  benefice  with  |^*j|  ^"J^*^ 
cure  i  that  he  had  ever  fince  been  the  reftor  thereof,  and  was,  the  parifli  in 
as  fuch,  entitled  to  the  tithes,  both  great  and  fmall,  yearly  arifing  kind  from  Mi^ 
therein  \  that  the  defendants  had  occupied  lands  therein,  for  the  f^^^f^*  '7^5  < 
tithes  of  which  they  had  paid  the  plaintiff  to  Michaelmas  Day,  J^^^  ^^'^. 
M  Jlile,  being  the  tenth  of  O^o^^r  17855  that  fince  that  time  pounded  with 
they  had  had  thereon  wheat,  barley,  oats,  rye,  beans,  peafe^  h^y,  hi^  parifliionen 
cows,  flieep,  barren  cattle,  and  turnips  which  they  had  either  before  that  time^ 
drawn  or  fed  their  cattle  or  iheep  with,  and  alfo  various  other  on<^o"^-^iJJ"'*»« 

*  '  they  would  per- 

mit  him  to  refide  out  of  the  parilh  \    but  that  they  had  broken  the  condition»  by  fuing  him  OQ  tba 
^tutt  a  I.  Htn.  S.  c.  13.  i  and  that  therefore  be  was  entitled  to  take  his  tithes  in  kind. 

matters. 
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matters,  the  tithes  of  which  they  had  refufed  to  paf  yOn  a  pretence 
that  the  plaintiff liadf  on  the  fourteenth  day  of  Ofhier  \')%^i 
entered  into  an  agreement  with  the  inhabitants  of  the  pariOi^ 
that  the  tithes  fhould  be  advanced  from  ACcbaeifnas  Day  then  iafti 
thirty  pounds,  according  to  the  proportions  therein  mentiooed, 
for  twenty  <>one  years;  and  that  proper  agreements  for  that  porpofd 
Ihould  be  made  out  and  iigned  by  all  the  parties  concerned  }  that 
the  faid  agreement  was  figned  bythe  plaintiff  and  the  defendants 
llorman^  Pkkrfll^  and  Barter f  the  inhabitants  of  the  faid  parifh^ 
on  behalf  of  themfelves  and  the  reft  of  the  inhabitants  occupjring 
lands  therein  }  and  that^  by  reafon  thereofi  he  was  only  entitled 
to  receive  a  compofition  for  the  tithes»  and  had  no  right  to  take 
bis  tithes  in  kind ;  whereas  the  plaintiff  charged,  that  inch  agree* 
nient  had  been  entered  into  upon  condition  of  his  reiidence  in  tb^ 
pariih  being  difpenfed  with  ;  but  that  the  defendant  PUkrtU^QH 
behalf  of  his  majefty  and  himfelf,  had  commenced  an  aAiod 
againft  him  for  mn-refidenciy  and  had  obtained  a  verdict  thereid 
for  (ixty  pounds,  being  for  fix  months  non-refidence  ;  and  that 
final  judgment  had  been  entered  up  thereon  for  fuch  debt ;  and 
that  he,  the  plaintiff,  had  paid  the  fame.  The  plaintiff  therefore 
infifted,  that  fuch  agreement  was  void  ;  and  charged,  that  he 
Was  abfent  from  HUlingiotij  without  ferving  the  cure,  for  above 
eighty  days  in  one  year  after  he  had  figned  the  faid  agreement  i 
that  he  was  abfent  above  eighty  days  in  the  year  1 785  before  the 
tenth  of  Oflober  in  that  year  \  that  he  had  not  any  other  benefice 
during  all  that  time  ;  that  all  or  moft  of  the  titheabie  matters 
had  by  the  defendants  after  the  tenth  of  OSokr  arofe  after  the 
time  laid  in  the  declaration  as  being  the  plaintiff's  time  of  non* 
refidence,  and  after  he  had  been  abfent  from  the  faid  pari(h 
sbove  eighty  days  in  one  year  }  that  on  the  fecond  day  of  Jprit 
1785  he  figned  a  notice  for  Mr,  Weatherhead  to  quit  the  par- 
fonage  houfe  on  the  tenth  of  Oclober  then  next,  in  order  that  he 
might  refide  in  the  pariih  from  that  time  j  but  by  miftake, 
fuch  notice  not  being  delivered  till  the  fixth  ^f  AprU^  he 
could  not  get  pofleffion  of  the  parfonage  houfe  till  the  tenth  of 
OSlober  1786  /  that  therefore,  under  thefe  circumftances,  be  was 
Well  entitled  to  demand  and  receive  from  the  faid  defendants 
their  thhes  in  kind  from  the  tenth  of  Oifoberl^Z$.  ThebiH 
therefore  prayed,  that  an  account  might  be  taken,  under  the 
direAion  of  this  court,  of  the  tithes  of  all  the  titheabie 
matters  and  things  had  and  taken  by  the  defendants  from 
their  iarms,  lands,  and  gardens  within  the  faid  pariih  after 
the  tenth  of  OBober  178$,  and  of  the  value  of  iiich  tithes  | 
and  that  they  might  be  decreed  to  pay  to  the  plaintiff  what 
fhould  appear  to  be  coming  from  them  refpe£tivelj  on  the 
taking  fuch  accountt 


The 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  401 

.   '  The  defeodants  admitted,  that  the  plaintiff  was  profcnted  to     ATKiNfow 

the  rc<Skory  ;  that  he  was,  as  rcdlor,  entitled  to  the  tithes  arifing       yo^^^b, 

in  the  pariih,  or  to  a  compolltion  in  lieu  thereof  ;  that  they  had  .^hc  defendaots 

ievcrally  occupied  farms  therein  ;  and  faid,  that  for  Tome  titne  lUce  tbedecdol 

before  he  was  inftituted  until  the  tenth  oiOkober  1784  inclufive,  compoijtion,and 

they,    and  all  other    the  occupiers  of   lands  in   the  reftory,  deny  thai  u  wa§ 

'1  -^  ,  1      r  •      !•         r  entered  inro  up. 

were  under  an  agreement  to  pay  certam  yearly  li>ms  in  lieu  or  ^  thccoodiiion 

the  tithes  of  their  reipeftive  lands ;  that  they  had  accordingly  itated    in    th« 
paid  the  fame  until  the  tenth  of  ORober  1784  to  the  plaintiff;  bill ;   and   ad^ 
that  he  having,  before  the  tenth  oi  OBober  1784,  required  to  "?*' **'*^?'*  *^^ 
have  the  compofitions  theretofore  paid  to  him  raifcd,  a  meeting  ^^^^^   ^^^  ^ 
of  the  occupiers  of  lands  was  had  ;  that  it  was  thereupon  agreed,  the  plaintiff  oa. 
that  fuch  compoiitions  (houid  be  advanced  ;  that  a  proper  agree-  the  ftatute    of 
mcnt  fhould  be  made  but  and  figned  for  that  purpdfe  by  all  non-refideiwe. 
parties  coxicerned  ;  that  fuch  agreement  was  accordingly  drawn 
up  and  figned  by  the  plaintiff  and  the  defendants  ;  that  by  fuch 
agreement,   the  feveral  yearly  funis  of  money  payable  to  the 
plaintiff  were  increafed,  and  were  accepted  as  compofitions  for 
inch  tithes  accordingly  ;  that  they  had  had,  fince  1784,  wheat, 
barley,  other  grain,  clover  grafs,  rye  grafs,  and  other  grafs ;  that 
they  had  carried  away  all  fuch  corn  and  hay  without  fetting 
out  the  tithes  thereof ;  that  they  had  fed  on  their  lands  cows  and 
ihcep];  but  they  denied,  that  they  had  agifled  or  depadured  any 
barren  or  unprofitable  cattle  for  hire,  except  the  defendant 
Folkesy  who  had  made  fome  profit  by  fale  of  part  of  his  turnips, 
or  by  the  agiftment  thereof  \  that  they  had  taken  the  whole  of 
loch  titheable  matters  without  fettiiig  out  the  tithes  thereof, 
as  they  conceived  they  had  a  right  to  do  by  virtue  of  the  faid 
agreement,  the  plaintiff  being  precluded  by  it  from  demanding 
tithes  in  kind  \  that  notwithAanding  which  they  had  received  a 
notice  in  writing  from  the  plaintiff,  on  or  about  the  thirtieth 
day  oi  March  1786,    purporting,   that  they   fliould   refpeft- 
ively  quit  and  deliver  up  to  him,  on  the  tenth  day  of  OBober 
then  next,  the  quiet   poffefiion  of  ail  the  tithes  and  tithe- 
able  matters  and  other  emoluments  which  they  rented  of  him 
as  re^or,  as  he  fliould  from  that  time  take  fuch  tithes  in  kind,  i 

or  to  that  effeA  \  that  the  plaintiff  had  not  till  OBober  or 
Naveffthfr  1786  been  accudomed  to  refide  in  the  parifh,  but  had 
refided  thereout,  and  kept  a  curate  to  do  the  duty  thereof ;  but 
they  denied,  that  by  the  faid  agreement  it  was  agreed  that  the 
plaintiff  ihould  not  be  compelled  to  refidence  in  the  pariih, 
or  fhould  be  permitted  to  refide  out  of  the  parifh,  or  that  fuch 
compofitions  from  them  and  the  other  inhabitants  of  the 
parifii  in  lieu  of  tithes  were  agreed  to  be  taken  upon  condition 
that  the  plaintifi^'s  refidence  in  the  faid  parifh  ihould  be  dif- 
penfed  with  ;  and  faid,  that  he  had  agreed  to  accept  fuch  compo* 
fitions  becaufe  they  were  a  full  compenfation  for  the  Taid  tithes. 
They  further  faid,  that  the  plaintiff  was  permitted  to  refide  out 
of  the  parifli  until  fome  time  after  he  had  given  the  defendants 
Voi.  IV.  .       D  d  fuch 
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Atkinson 

FoLKli. 


The  cauft 
heard* 


Tuch  notice  of  his  intention  to  take  his  tithes  in  kind,  'whereby 
he  manifeftcd  his  intention  of  breaking  through  Ac  (aid  agree- 
ment of  the  fourteenth  of  OHober  1 784  ;  but  they  denied, 
that  it  was  underftooJ  that  fuch  compofition  (hould  be  paid  or 
*Jcontinued  on  the  terms  of  the  plaintiff's  rcfidence  in  the  faid 
parifli  being  difpcnfcd  with.  They  alfo  denied,  that  the  plaintiff, 
after  making  the  faid  agreement  of  the  fourteenth  of  Offokr 
1784,  at  a  fubfequent  meeting  between  him  and  the  inhabitants 
of  the  faid  pai;i(h,  had  come  to  any  new  agreement  rcfpcfting  the 
faid  compofitions,  or  any  terms  on  which  he  fliould  be  entitled  to 
accept  the  fame,  other  than  that  it  was  agreed  that  the  plaintiff 
ftoiild,  in  purfuance  of  the  agreement,  grant  the  faid  occupiers  of 
land  prqper  agreements  for  or  leafes  of  their  tithes.  They  ^fo 
denied,  that  it  was  agreed  that  in  fuch  agreement  orlcafe  there 
fhould  be  Inferted  any  covenant  therein  for  makmg  void  the 
'fame,  or  for  giving  the  plaintiff  a  right  to  his  tithes  in  khid 
in  cafe  he  fhould  be  compelled  to  refide  in  the  parifti.  Bot 
they  admitted,  that  on  the  occafion  of  the  faid  agreement  of 
the  fourteenth  of  OBober  1784  they  afted  as  well  on  ^h^lf  of 
The  reft  of  the  inhabitants  of  the  parifh  as  of  thcmfislTCs ; 
•and  that  they  approved  of  the  terms  of  the  faid  agreement,  and 
Submitted  to  be  bound  by  it ;  and  faid,  that  in  confirmation 
thereof,  they  had  paid  their  re^;.eftive  compofitions  to  the 
plaintiff  according  to  the  advancement  contained  therein* 

The  defendant  P/Vir^// admitted,  that  he  hadcommencod  n 
aAion  agtinft  the  plaintiff  for  his  non-reiidencey  and  xvcoveitl 
thereon  as  m  the  bill  ftated. 

The  pbintiff  replied  ;  and  witnefies  were  examined  on  beth 
"fides  ;  and  upon  hearing  couafel  for  both  parties  ; 


Th«  Ml  difmiff-      TheCourt  Ordered  the  bill  to  be  difmiffed  with  cofts. 
id  with  coils. 

HoTHAXi,  Bonn. 
Thomson^  Sar9tu 


£AiT»fcTtiii  Attwood  aoamjl  IIurrell. 

33.  Gio.  3.  ^ 

Norfolk^  29th  April  1 793. 

The  Ttetot    of  npHE  reftor  of  the  confolidated  pariflies  of  Saxhingbam  and 

the  confolidated  *     Sharrington,  in  the  county  of  Norfolk^  cla'^ied  the  great  and 

l»ri(hetof5«*-  fmall  tithes  ariling  therein,  particularly  the  whole  milk  milked 

^"Sin'w/tony  "In  ^^*^fy  itnih  morning  for  the  tithe  of  the  milk  of  the  nine  prc- 

N9'fiik^  is' only  ceding  mornings  milkings,  and  the  whole  milk  milked  c%'cry 

entitled  to  id.  a.  tenth  evening  for  the  tithe  of  the  nine  preceding  evenings 

cow    in   thofc  milkings,  from  the  tenth  day  of  Oclober  1 700. 

parti  cltlie  (aid  ^  '  '^ 

pariOKs  Out  were  ansientlx  witliin  the  parllb  of  Sanbm^ftamy  in  Oca  of  titbe  milk. 


Tda 
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Attwood. 


The  defendants  infiftcd  on  a  modas/m  thofe  p^rts  of  the  jcon-      -^^"^"I^J' 
foVidated  parifties  that  were  anciently  within  the  parifh  of  Sax-     Hu'fa'sL 
hinghamy  of  one  penny  a  mikh  cow,  payable  yearly  on  the  t\Telfth 
day  of  Augiijly  cpmmonly  called  Old  Lamtnas  Da^  or  ioToon 
after  as  demanded,  in  Jieu  of  the  tithe  of  the  milk  of  fuch  cow  - 
throughout  the  year. 

The  plaintiff  replied  ;  and  wltnefles  were  examined  on  hoth 
fides  ;  and  on  hearing  counfel ;  and  reading  the  depofit^ons  ; 
and,  by  confent,  feveral  terriers  from  the  regiftry  of  the  Bifhop 
of  Norwich  belonging  to  the  reftory  and  parifh  church  of  Sax-^ 
hlngham  by  the  fea,  in  the  county  of  Norfolk  and  diocefe  of 
N^rvncby  from  the  fevcnteenth  of  May  1627,  and  to  the  twenty- 
firft  of  June  1763  ; 

Ttt€  Court  ordered  an  iffue  to  try,  «  Whether  there  now  is, 
^'  and  hath  been  from  time  whereof  the  memory  of  man  runneth 
**  Aoc  to  the  contrary,  an  ancient  and  laudable  cuftom  within 
^<  thofe  par(s  of  the  confolidated  pariflies  of  Saxhingham  and 
••  Sha>'ringt$n^  in  the  county  of  Norfolk^  which  anciently  were 
^  within  the  parifli  of   Saxbingbam  and  the  titheable  places 
•^  thereof)  that  every  occupier  of  land  for  the  time  being,  within 
«*  thofe  parts  of  the  faid  pariihes,  having  a  cow  or  cows  yielding 
•*  milk,  has  yearly  and  every  year,  oh  the  twelfth  day  of  Augufl^ ' 
**  commonly  called  Old  Lammas  Day^  or  fo  foon  after  as  de- 
/'  manded,  paid,  and  ought  of  right  to  pay,  to  the  reftor  of  the 
**  faid  parifh  of  5jxi&//i^^ajn  before  the  confolidation  thereof  with 
'^  the  faid  parifh  of  Sbarringiofiy   and  iince  the   confoHdation 
**  thereof  to  the  reftors  of  the  faid  parifhes  for  the  time  being, 
**  the  fum  of  one  penny  for  and  in  lieu  of  the  tithe  of  milk  of 
*«  each  cffw  throughout  the  year ;  and  whether  fuch  re6lar  for 
^<  the  time  being  accepted,  and  was  of  right  bound  to  accept, 
*'  fuch  payment  of  one  penny  for  and  in  lieu  of  the  tithe 
*«  of  the  milk  of  each  of  fuch  cows  throughout  the  year." 

The  defendants  in  equity  to  be  plaintiffs  at  law  i  and  the  judge 
to  be  at  liberty  to  indorfey  &c, 

Tlic  iffue  was  tried  by  a  fpecial  jury,  and  a  verdift  found  for   . 
the  plaintiffs  at  law. 

TwE  Court,  on  the  ninth  of  December  1793,  upon  reading 
the  decree  zn^lpoJUay  and  hearing  counfel  on  both  fides,  ana  oii 
debate  of  the  matter,  ordered  the  bill  to  be  diimifled,  with  cofts 
both  at  law  and  in  equity. 


D  d  a  Wake 
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Ttm.  TiiM,'  Wake /Tftf/^  Russ. 

33.  G«o.  3,  '^ 

Wilijbire,  6th  July  1793. 

T^je  reaor  of  'TpHE  bill  ftatcd,  that  the  plaintiff  W^nir  was  duly  prcfcntcd  to 
Great  KtumU^  in  A  thc  rcftory  of  Grent  Knowle^  in  the  county  of  /f //// ;  that 
r^ntdcd**  ^*  ^^  ^^^  entitled  to  all  the  tithes,  great  and  fmall,  yearly  arifing 
very  tenth  c^y V  ^^^roughout  the  parifh  \  that  the  defendant  occupied  Letgh  Farm^ 
cheefe  for  iwen.  and  certain  clofes  fituate  ac  Uptofi^  in  the  faid  parifli,  part  whereof 
ty  weeks,  to  was  convernrd  into  garden  ground ;  that  he  alfo  occupied  certain 
Mmmencemfif.  parcels  of  arable  land  and  down  lying  difperfed  in  the  Common 
Jhij  rLi  Day  ^^^^^^  a**^  Downs  in  thc  tithing  of  Mil/on  and  Upton  y  that  be 
in  Jieu  ot  the  alfo  occupied  the  rigbt  of  feeding  ten  cows  in  £a^  KneyU 
tithe  of  mi'k  Pa/lure  Ground  in^-elpeft  of  his  faid  farm,  and  the  right  of 
throaglwat  the  feeding  two  other  cows  in  thc  fame  piece  of  ground  in  refpcftto 
enYled  to  Th-  ^^^^^^  LandSf  yearly,  from  thc  thhteenth  day  of  May  to  thc 
other  tithes  « f  thirtieth  day  of  November  s  that  he  alfo  rented  a  certain  portion 
the  pariihy  both  of  the  glebe  land  lying  in  the  Common  Fields^  and  alfo  certain  lands 

Ui^  ^"^*  "*  ^^^  P*'*^  ^^  ^^^^^^^ '  ^^^^  ^^e  plaintiff  Wake^  by  \ndenturc 
^*    A        o^  ^^^^^  dated  the  twenty-eighth  of  February  1 780,  demifcd  to  the 

^      J  "  ^hLMiViS  Sheppard  the  tithes,  both  great  and  fmall,  yearly  arifing 

out  of  the  faid  farm  and  lands  for  fourteen  years  ;  that  the 
defendant  .had  due  notice  thereof;  that  the  defendant,  for 
feveral  years  pad,  had  reaped,  mowed,  and  taken  from  off  the 
faid  farm  and  lands  wheat,  barley,  oats,  rye,  and  other  matters, 
the  tithes  of  which  he  had  taken  to  his  own  ufe,  except  Ibme 
fmall  part  of  his  tithes  of  corn  and  hay ;  that  he  had  alfo  fed  on 
•  his  faid  lands  cows  and  ewes,  which  had  yielded  him  calves^  milk, 
lambs,  and  wool,  the  tithes  of  all  which  he  had  taken  away, 
except  fome  fmall  part  of  the  tithes  of  wool  and  lambs  ;  that  be 
had  alfo  depaftured  on  his  faid  lands  barren  cattle  or  other  ftock 
for  hire  ;  that  he  had  alfo  bred  feveral  colts,  kept  many  fows 
which  brought  him  divers  pigs,  and  had  various  other  things, 
the  tithes  ot  which  he  had  taken  to  his  own  ufe,  except  one  pig, 
and  fome  other  fmall  tithes.  The  bill  then  charged,  that  no 
tnodus  had  ever  been  paid  in  lieu  of  the  tithes  of  milk  }but  that 
tithes  of  milk  in  kind,  or  fome  fatisfadion  in  lieu  thereof 
differing  from  the  faid  modus j  had,  within  the  memory  of  man, 
been  paid  to  the  reftor.  The  bill  prayed  an  account  and  pay- 
ment of  the  faid  tithes* 

The  defendant  admitted,  that  Wale  was  reflor  ;  that  he  had 
demifed  the  faid  tithes  to  Sheppard ;  that  he,  the  defendant, 
occupied  the  farm  and  lands  mentioned  in  the  bill  ;  that  heha4 
reaped  and  mowed  therefrom  wheat,barley,hay,cIover,  and  other 
grafs,  but  no  peafe  or  beans  ;  but  he  denied,  that  he  had  taken 
them  away  without  fetting  out  the  tithes  thereof,  or  paying  a  iiill 
compenfation  for  the  fame.  He  alfo  admitted,  that  he  had  kept  fc* 
veraJ  cows,  which  yielded  milk,  and  brought  forth  calves ;  and  he 
'  (aidj  that  he  had  always  been  ready  to  pay  to  the  plaintiffi  the 

tithe 
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tithe  of  fuch  calveSf  or  a  compenfation  in  lieu  thereof ;  but  he        Wakb 

admitted,  that  he  had  Dot  fet  out  or  rendered  to  them  the  tithe        ^^'^^ 

of  the  milk  jn  kind,  as  a  modus  was  due  in  lieu  thereof,  and  the  '^ 

plaintiffdeclined  to  accept  the  tithes  of  the  calves,  or  to  receive 

aTatisfa^on  for  the  fame  :  and  he  fet  up  a  modus  of  every  tenth 

day's  cheefe  for  and  during  the  fpace  of  twenty  weeks  in  every 

year ;  the  firft  of  fuch  cheefes  to  be  paid  in  fifteen  days  after 

Holy  Rood  Day  in  every  year,  and  to  continue  to  be  paid  on  every 

tenth  day  afterwards  until  the  expiration  of  the  faid  fpace  of 

twenty  weeks  then  next  enfuing,  in  lieu  of  the  tithes  of  milk  ; 

and  faid,  that  he  had  frequently  offered  fuch  cheefes,  and  the 

full  value  thereof,  which  the  plaintiff'  had  refufed  to  accept*. 

He  further  faid,  that  about  the  nineteenth  day  of  May  1705,  A 

TERKlER  was  made  out  and  taken  of  all  the  tithes  of  the  parifh 

of  KnoHvle^  to  wit,  «  The  K*oyle  terrier,  made  the  nineteenth 

«*  day  oi  May  1705,  tithes  of  the  parifh:  the  tenth  (heave,  the 

**  tenth  pook  of  corn,  the  tenth  cock  of  grafs^  the  tenth  fleece 

•*  of  wool,  the  tenth  lamb,  the  tenth  calf,  the  tenth  pig,  the 

•*  tenth  day's  cheefe  for  twenty  weeks,  the  tenth  apple,  the  tenth 

•*  lug  of  wood  in  the  coppice  (if  fold),  the  tithe  of  eggs  paid 

**  Good  Friday^  the  tenth  day's  flcyme  cheefe  for  twenty  weeks, 

"  the  firft  to  begin  fifteen  days  after  Holy  Rood  Day,  and  to 

^*  continue  every  tenth  day  afterwards  until  twenty  weeks  are 

**  expired.     Charles Trippet,  i?^/7^.    Edward  Wigmore, 

<*  William  Oborne,  Churchwardens.** 

The  plaintiffs  replied,  &c.  and  wit  Defies  were  examined  on 
both  fides  \  and  upon  hearing  counfel  \  and  reading,  on  behalf 
of  the  plaintiffs,  a  terrier,  dated  the  nineteenth  of  May  1705,  • 
brought  from  the  bifhop's  court  at  Salijlury\  another  terrier, 
dated  the  tenth  of  Decemher  i6']'7y  figned  by  Richard  Hili^ 
reftor,  and  others  \  tl\e  depofitions  of  feveral  witncflcs  taken 
in  the  caufe  ;  the  depofition  of  TVilliam  Burridge  to  the 
former  part  of  the  fcventh  interrogatory,  when  an  objeftion 
was  taken  to  the  latter  part  thereof  by  the  defendant's  counfel, 
and  allowed  by  the  Court  ;  the  anfwer  ;  and  upon  reading 
feveral  depofitions  of  witnefies  taken  in  the  caufe  on  the  part  of 
the  defendant  i  a  terrier,  dated  the  nineteenth  of  May  1705, 
figned  by  the  reftor  and  churchwardens  of  Knoyie  ;  and  hearing 
the  reply  ;  the  caufe  was  ordered  to  ftand  over  for  the  judg- 
ment of  the  Court. 

The  Court  afterwards  ordered  the  following  iflue  to  try, 
«^  Whether  there  is  now,  and  hath  been  from  time  whereof 
«  the  memory  of  man  runneth  not  to  the  contrary,  an  ancient 
<(  and  laudable  cuftom  within  the  parifliof  Great  Knowle^  other- 
u  wife  Btfijo^s  Knowks  otherwife  Eaft  Knoyhy  in  the  county  of 
<«  Wilisy  and  the  faid  titheable  places  thereof,  that  every  occupier 
i<  of  land  within  the  faid  parilh  on  which  any  cows  yielding 
«<  ipilk  had  been  fed^  kept,  or  depaftured,  had  paid,  and  of  ^ 

D  d  3  '<  right 
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WAitz        u  right  ought  to  pay,  for  and  in  lieu  of  tht  tithe  of  mifk  oitich 
H^^fi        <*  of  fuch  cows,  every  tenth  day's  checfe,  for  and  during  the 

""•        M  fpace  of  twenty  weeks  in  any  one  year,  the  firfl:  of  fuch 

^*  cheefes  to  be  paid  in  fifteen  days  after  Holy  Rood  Day  in 

^*  every  year,  and  to  continue  to  be  paid  in  erery  tenth  day 

«*  afterwards  until  the  expiration  of  the  faid  twenty  weeks  then 

•*  next  enfuing/* 

The  defendant  in  equity  to  be  plaintid^at  law ;  and  the  judge 
to  be  at  liberty  to  indorfe,  &c, 

* 

A  trial  was  had,  and  the  jury  found  ^  verdift  in  favoiir  of  the 
defendant  Rt^/s> 

The  Court,  on  the  twenty-third  of  June  1794,  ordered  the 
^^puty  to  take  an  account  of  what  was  due  for  the  tithes  of  the 
^giftment  of  fhecp,  of  calves,  of  eggs,  and  of  vegetablei, 
from  Michaelmas  .1735  to  the  filing  of  the  bill  j  and  the  bill  t^ 
be  difmifled  as  to  every  other  fpecics  pf  tithes  thereby  demanded, 
with  coils  both  at  law  and  in  this  court«i 


TtiK.  TifcM,  Howes  a^ainfi  Hammond. 

33.  G«o.  3.  .<:>•' 

Suffolk y  l^th  Juttf  1793. 

The  rcAor  of  ^HE  rcftor  of  TlxruSoriyxn  the  county  of  Strffhjky  claimed' the 
TUriuion,  in  Suf"    ±    great  and   fmall  tithes  arifing  therein  in  kind,  particularly 

{'id  to°?8$"a^  ^^^  ^*'^^^  ^^  ^'^^^  °f  ^^"^^^  ^''^'"*  *"*  the  agiftment  tithes  of 
year  in  Jicu  of  fiddle  horfes  fed  on  the  EigAt  Acres  Piece^  parcel  of  the  faid 

th«    great    and  farm, 
fmall  tithes  arif- 

ing  in  thftt  part  The  defendant  faid,  that  he  occupied  Rtjbauglis  Lodge  iltuare 
ol  Lcdgt  Fufm  in  the  faid  pariih,and  a  farm  and  lands  thereto  belonging  iituate 
ra4''''!ift  "^'  partly  in  the  parifh  of  Rj/laug/e'sy^nd  partly  in  Thorndon\  that 
•  P*"  •  ^iic  faid  farm  was  ufually  called  Ledge  Farm  /  that  fo  much  of 
Lodge  Farm  as  was  iituate  in  ThornJcn  had  Immemorially  con. 
fifted  of  the  feyeral  lands  in  the  anfwcr  mentioned,  containing 
about  two  hundred  and  forty  acres  and  one  perch  \  that  the  fum 
of  eighteen  (hillings  a-year  had  been  immemorially  payable  by 
the  occupier  of  the  faid  lands,  containing  two  hundred  and  forty 
acres,  parcel  of  Lodge  Farm,  to  the  reftor,  on  the  firil  of  Jug^ 
in  each  year,  as  a  modus  in  lieu  of  all  tithes,  both  great  and 
fmall,  arifing  on  all  the  faid  lands  i  that  he  had  offered  to 
pay  the  plaintjff  the  faid  yearly  fum  in  lieu  of  the  tithes  of  fo 
much  of  the  iarm  as  was  covered  thereby,  but  which  he  had 
declined  to  accept ;  that  tithes  in  kind  had  never  been  paid  for 
that  part  of  the  iaid  farm  ^  and  that  he  tnfided  on  ^e  faid 
modt/s  in  bar  of  the  plaintid's  demand  of  tithes  for  that  part  of 
Lodge  Farrn  which  was  in  the  ptrilh  ef  TborndpfU 

The 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  4o;f 

The  plaintiff  replied,  and  witneflw  were  examined  on  tke  ^''^A* 
part  of  the  defendant  only ;  and  upon  hearing  counfel  i  5in4  HAMMOKa* 
reading  the  anfwer ;  the  depofitions  ;  feveral  receipts  figned 
Thomas  Howes  ;  a  copy  of  a  bill  and  anfwer  filed  in  the  cqurt  of 
chancery  the  fifteenth  oi February  1 769,  by  ST.  HoweSy  clerk,  and 
/^.  Shuciford;  an  order  made  in  the  faid  caufe,  dated  the  third 
of  May  1790  ;  and  hearing  the  reply ; 

T|iB  Court  ordered  the  bill,  as  to  To  much  as  claimed  tithes 
in  kind  upon  Lo/ige  Farm^  to  be  difmiflcd  with  cods. 

Thb  Court  further  ordered  the  deputy  remembrancer  to 
take  an  account  of  the  titlies  of  milk  admitted  by  the  defeadaac 
in  his  anfwer  to  have  been  produced  whilfl  his  cows  were  not 
kept  on  Lcidge  Farm,  and  the  calf  which  was  dropped  in  the 
Eight  Acres  Field :  the  cofts  touching  the  account  to  be  r^- 
ferved. 

The  deputy  made  his  report,  dated  the  third  oi February  1 794; 
and,  on  the  twenty-fixth  oijune  foilowing,  it  was  confirmed,  aii^ 
payment  ordered  of  what  remained  due  to  the  plaintiff. 


Sawbripge  agatnjl  Benton.    ,  Mich.  Term, 

34.  Gio.  3. 
,  E£ex,  J  4th  December  1793. 

■ 

*^HZr€&or  of  ThufiderJIey,  in  the  county  of  JS^x,  claimed  the  tIw  reaor  of 

"*     great  and  fmall  tithes  arifing  therein,  particularly  of  ThutU'  Tbundnfiey^    m 

Jerfley  Lodge  Farm,  confifting  of  about  two  hundred  and  fifty-  -?^',  is  on'y  en- 

r  "^   •'  c\      A  °  tilled  to  »o$.  »• 

£x  acres  of  land.  -    v       e 

«•»  .w^vA  w*  m^**^,  ytw^  in  Ilea  or 

The  defendant  admitted,  that  he  occupied  Thunderpy  Lodge  ^^l^^^'^n^pjl^ 
Farm^  and  alfo  certain  lands  called  Thunderjley  Path  Grounds,  \^^^^^^  'Jh* 
^Smith's  End,  and  Hadley  End,  containing  in  the  whole,  by  efti-  iand»        called 
rnation,  two  hundred  and  ninety-two  acres,  the  tithes  of  which  Smtb'i  End  and 
he  had  refufed  to  pay  ;  for  that  all  the  faid  lands  were  difcharged  ^"^  ^'^• 
from   tithes  by  a  compofttion  real  between  the   parfon '  of  the  S.  c,  %.  Anlt 
pariifa,  the  proprietor  of  the   manor  and  park  of  ThundeK/Uy,  ^<^P'  37»- 
and  all  other  parties  competent  and   neceffary  thereto,  loi|g 
before  the  reign  of  ^4een  Elizabeth  ;  that  by  the  faid  compofttion 
real  an  annual  payment  of  twenty  fhillings  was  granted  to  the 
parfon  of  the  parilh,  to  be  paid,  to  and  received  by  him  and 
his  fucceffors  every  year  for  ever,  by  half-yearly  payments,  at 
E^er  and  Michaelmas,  out  of  the  manor  of  Thunder/ley  and 
the  profits  thereof^  by  the  hands  of  the   {Rewards,  bailifis, 
prepofitors,  and  farmerso  f  the  faid  manor  for  the  time  being, 
i^    lieu    and  fatisfaAion    of   all  and  every  the 'tithes  which 
for  ever  ihould  be  growing,  ariiing,  renewing,  and  incrcfalijig 
in  and  upon  all  the  faid  lands  in  the  defendant's  occupation  i 
that  he  had  never  heard  that  any  tithes  whatfoever  had  been 
Qver  f^^  out  for;,  6t  pai4»  rendered,  o;r  facisficd^  to  ov  for  the  ufe 
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Sawhiooe'  of  the  parfon  of  the  faid  chnrch  after  the  making  ofthefud 
miatnfi  ^^^  eompofttiotty  favc  and  except  the  faid  annual  fum  of  twenty 
{hillings,  or  that  the  parfon  did  ever  make  or  demand  in  relpeft 
of  any  tithes'  whatfoever  ariiing  from  the  faid  lands  until  the. 
twenty-fourth  day  of  March  1790,  when  he  was  ferved  with  a 
notice  in  writing  by  the  plaintiff's  fo^icitor  to  pay  tithe  in  kind 
for  all  the  land  he  held  within  the  faid  parifh. 

The  plaintiff  replied,  and  witncffcs  were  examined  on  the  part 
of  the  defendant  only  j  and  upon  hearing  counfeU  it  was  propofed 
by.  the  Court,  that  an  iffue  at  law  fhould  be  direfted  upon  the 
eompojition  real  alledged  by  the  defendant  in  his  anfwer ;  bat  the 
fame  being  declined  by  the  counfcl  for  the  plaintiff,  the  Court 
further  proceeded  in  the  caufe  ;  and  upon  reading  the  dcpoG- 
tions  of  witncffcs,  &c.  ;  art  infpeximus  by  letters  patent  in 
the  nineteenth  year  of  Henry  the  Eighth  ;  letters  patent  of  the 
forty-,feventh  year  of  Edivard  the  Thirds  in  the  cuftody  of  the 
king's  remembrancer  of  the  exchequer ;  the  minifters  accounts, 
from  the  originals  in  the  cuftody  of  the  faid  king's  remembrancer 
of  the  exchequer,  of  the  profits  of  the  manor  of  ThunderJUj^ 
in  the  county  of  EJfeXy  viz.  feveral  particulars  of  the  account 
of  John  Goldmarty  pre^^oHior  of  the  manor  of  ThunderJIcy^  from 
the  morrow  of  Saint  Michael  the  Archangel^  in  the  forty  third, 
forty-feventh,  forty-eighih,  and  forty  ninth  years  of  the  reign 
of  Edward  the  Third  to  the  morrow  of  the  feaft  of  Saint  Michael 
in  each  year,  and  in  the  fiftieth  year  from  the  morrow  of  Saint 
Michael  the  Archangel^  in  the  faid  year  of  the  reign  of  Edward 
the  Thirds  t6  the  twelfth  day  of  February  then  next  following, 
on  which  day  it  appeared,  by  a  writ  inrolled  and  in  the  cuftody  of 
the  king's  remembrancer  of  the  exchequer,  that  the  faid  King 
Edward  had  granted  the  manor  of  Thufiderfley  to  one  Walter 
Whythers  for  the  term  of  his  natural  life  ;  and  by  the  faid 
accounts  it  appeared,  that  the  prepofitor  of  the  manor  of  Thm- 
derjley  had  paid  to  the  reftor  of  the  faid  parifti  of  Thunderflej 
^  tithe  in  kind  for  the  agiftment  of  the  park  of  Tkundeipy 

previous  to  the  date  o(  the  faid  letters  patent  of  the  forty-feventh 
year  of  Edward  the  Third ;  and  that  he,  the- faid  prepofitor,  had, 
from  and  after  the  date  thereof,  paid  to  the  reAor  for  the  tiqie 
being  twenty  fhillings  annually,  which  had  been  granted  by  the 
faid  letters  patent  of  the  forty-feventh  year  pf  Edward  the  Thirds 
and  on  reading  the  originals  of  two  writs  of  liberate  from  Edward 
the  Third,  direAed  to  the  prepofitor  of  his  manor  of  Ti&f/ffiff^t 
and  of  two  feveral  acquittances  from  the  then  reftor  of  Thuth' 
derjley,  in  the  cuftody  of  the  faid  king's  remembrancer  of  the 
exchequer  \  an  inrollment  of  the  view  and  ftate  of  the  accounts 
of  the  king's  accountants  in  the  reign  of  Edward  the  Ttird 
in  the  feveral  years  before  ftated,  in  the  cuftody  of  the  king's 
remembrancer  ;  it  appeared,  that  the  account  of  the  prepofitor 
i)f  the  manor  of  Thundirjley  in  each  and  every  of  the  years  befoj-e 

mentioned 
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Tnentioned  had  been  audited   and  allowed  at  the  exchequer 
by    and    before   the    treafurer   and    barons    then    and   there 
fitting  ;   and  alfo  on  reading  an  inrollment  of  a  writ   diref^ed 
by  Henry  the  Eighth  to  the  treafurer  and  barons  of  his  exchequer, 
in  the  cuftody  of  the  faid  king's  remembrancer ;  and  alfo  feveral 
extra^b  from  a  taxation  roll  of  the  fpiritualities  and  temporalties 
of  the  archdeaconry  of  Effese  and  Colchejier^  delivered  into  and 
now  in  the  cuftody  of  the  king's  remembrancer  of  the  exchequer, 
in   the  twenty-fifth  year  of  the  reign   of  Edward  the   Firji^ 
whereby  it  appeared,  that  thepriory  of  Prittleweilf  within  the  faid 
archdeaconry  of  E^x^  was  an  alien  priory ;  that  the  church  of 
Thunderjieyy  within  the  aforefaid  archdeaconry,  was  chargeable 
with  a  penfion  of  twenty-four  fhillings  payable  yearly  to  the 
prior  of  Prittle-well^  and  that  the  yearly  value  of  the  reftory  of 
JHfunderJley  was  thirty  Ihillings  5  and  on  reading  the  copy  of  a 
grunt  by   letters  patent  of  the  firft  year  of  Edward  the  Sixth^ 
whereby  it  appeared,  that   Edward  the  Sixth  had  granted  the 
reverfion  in  fee  of  the  then  difparked  park  of  Thunder/ley^  to  the 
Marquis  of  Northampton^  in  the  cuftody  of  the  treafurer  remem- 
brancer of  the  exchequer  ;  and  on  reading  copies  of  two  inqui* 
fitions  pojl  mortem^  one  taken  in  the  twenty  fixth  year  of  the 
reign  of  ^ueen  Elizabeth^  and  the  other  in  the  reign  of  James 
the  Firfl,wherchy  it  appeared,  that  Smith* s  End  and  Hadley  End^ 
in  the  pleadings  of  this  caufe  mentioned,  were  parcel  of  the  late 
^rh  of  Thunderjley^xhtn  difparked ;  and  alfo  on  reading  an  extract 
from  tkt  printed  rolk  of  parliament  in  1377,  and  in  the  firft  year 
of  the  reign  of  Richard  the  Second^  number  feven,  for  the  confirm 
mation  of  certain  grants  and  letters  patent  made  by  Edward  the 
Third  ;   and  it  being  admitted,  that  no  records  or  eccleiiaftical 
muniments  between  the  years  1372  and  1381  could  be  found  in 
the  regiftry  of  the  diocefe  of  the  Bi/hop  ofLondon^  notwithftanding 
the  records  and  ecclefiaftical  muniments  prior  and  fubfequent  to 
that  interval,  as  well  relating  to  the  eccle(iaflical  property  in 
queflion  ip  this  caufe  as  to  all  other  ecclefiaftical  matters  in 
general  within  the  faid  diocefe,  are  there  preferved,  and  eafily  to 
Be  found ;  and  pn  full  debate  of  the    matter  feveral  days  % 
the  caufe   was   ordered  tp  ftand  over  for  the  judgment  of  the 
Court. 

Sir  Archibald  Macdonald,  ChirfBaron^  this  day  delivered 
the  opinion  of  the  Court  \  and  the  bill  was  ordere4  to  bc  dif* 
giiifedy  and  the  plaintiff  to  pay  the  defendant  his  coils, 

Macdonald,  Chief  Barot$0 
HoTHAM,  Baron^ 
PfiRRTNj  Baron. 
jHOMsoMy  Baron. 


Sawbiiock 

mgain/t 

Bbntow. 


Atkins 
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Th«  reAor  of 
the  paridi  of 
Same  Mkbaelf 
in  the  town  of 
JLu^irflanrcnf  in 
CamhriJgf/hutt 
datms  the  tithes 
of  the  lands  cal- 
led Jnbjm  FiiU 
and  fiw  Paril } 
and  iUtes, 

S.  C.  Aaft. 
Rep,  3S6. 

that  tlie  town  of 
Lmgfianift  con- 
fiHi  of  the  two 
adjoining  pa* 
rifiies  of  Semt 
J4ichml9aA  Jill 
Samtt ; 

ihfllC  All  SatMts 
cooliftsof  a  rec- 
tory and  a  vicar, 
age  ;  that  Sir 
T.  HaitcM  Is  the 
impropriator  of 
therectory»  and 
owner  of  the  e- 
Ikaic  called  U- 
ktm*t  and  the 
rarki 

that  hin  tenant, 
the  defendant 
Frkr,  had  fed 
two  flocka  of 
Jhetf  on  Lmg- 
Jtatitott  Ctmmw  ^ 
that  part  of  the 
<aid  lands  by  in 
Saint  faicbaePi  \ 
but  that  the  ex- 
^  bonndariet 
cf  the  faid  pa- 
rtihei  were,  not 
precifcly  afcer- 
tained; 


Atkins  againjl  Hatton  and  Others. 

Camiru^efinre,  loib  Fd^uary  1794* 

npHE  plaintiff  Atkins  was  reftor  of  Sai^t  Michaefs^  in  the  town 
•*■  of  L(wg7?^/i/0;f,  in  thecounty  of  Cambridge  t  the  defendant 
Sir  Thomas  Hatton  was  impropriator  of  the  parifh  of  jfU  Saints^ 
in  the  town  of  Longjlanton  \  the  defendant  Edward  Prior  was 
tenant  to  him  of  part  of  the  premifes  in  qacftioa  y  the  defendant 
Sir  John  Hatton  was  the  heir  at  law^  and  refided  abroad  ;  and 
the  defendant  Cockjbatt  was  the  vicar  of  the  parifii  of  AU  Saints^ 
in  Longjlanton.  The  bill  ftated,  xh^t  Atkins ^  in  November  17S2, 
was  duly  prefcnted  and  induAed  into  the  reilqry  of  the  pan(h 
and  pariih  church  of  Saint  A^chael^  in  the  townihip  of  Lof^* 
Jlanton^  and  had  thereby  become  entitled  to  the  great  and  finalt 
tithes  arifing  therein,  particularly  in  the  diftri£t  called  Inhaniit 
and  the  other  lands  called  the  Park  of  Sir  T.  Hatton ;  that  the 
town  of  Longjianion  confiftcd  of  the.diftinft  partfties  of  ^//  Saintt 
and  Sai?itJ^lichaeri\  that  the  parifh  of  All  Saints  is  an  impro- 
priate rectory  ;  and  that  the  defendant  Sir  Thomas  Hatton 
was  entitled  to  the  faid  reAory  under  a  icafe  for  years  granted 
to  him  by  the  Bi/hop  of  Ely^  and  to  all  the  great  tithes  ariiing 
therein  ;  that  Sir  Thomas  natton  was  alfo  feifed  of  certain  lands^ 
called  InhanCs^  containing  forty  acres  ;  of  a  manfioiwfaoufe 
thereon  ;  and  of  other  lands  called  the  Part^  all  fituated  in  the 
pariflx  of  Saint  Michael  \  that  the  defendant  Prior  had  depaftured 
two  flocks  of  fheep  and  many  other  cattle  on  the  Commons  in 
LongJlarJon^  and  on  the  other  inclpfed  lands  in  that  townihip,  of 
which  feme  pay  great  tithes  to  the  reAor  of  Saint  Micbat^s^  and 
others  to  the  vicar  of  All  Saints  \  that  thedefendants  had  leve- 
fally  corn,  grain,  hay,  and  other  things,  growing  upon  their 
lands  in  Saint  MichaePs^  the  tithes  of  all  which  they  had  refufed 
to  pay.  The  bill  then  charged,  that  the  lands  of  the  iaid 
parifhes  were  ftill  afctrtainable  \  that  about  fixty  or  fevcnty  years 
ago  the  fame  had  been  feveral  time;  pLtambulated ;  that  although 
the  negle^  of  latter  times  had  rendered  it  difficult  to  trace  the 
exaA  boundaries,  yet  it  appeared  from  and  by  a  record  in  prohi- 
bition  in  the  common  pleas  of  Hilary  Term,  in  the  lixth  year  of 
Charier  the  Firji^  that  Sir  Chrijiopher  Hatton^  knight  of  the  barh, 
;uad  the  defendant's  anceftor,  was  Ceifed  of  the  ma^or  of  CoboUls^ 
in  the  pariili  of  Sai»t  MichaePs  :  that  be  demifed  to  Richard 
Pike  ami  Richard  Petit  five  hundred  acres  of  arable  land,  one 
hundred  ^res  of  meadow  land,  and  three  hundred  acres  of 
paflure,  parcel  of  the  Demefne  Lands  of  his  faid  manor,  fituated 
within  the  parifh  of  Saint  AjickaePs^  that  the  faidleiTecs  claimed 
iobedifcharged  of  the  tithes  of  the  wool  and  lambs  of  the  (beep 
kept  and  yeaned  upon  the  faid  manor  and  lands,  and  of  all  other 
tithes  ,(cxcept  of  corn  and  hay),  in  confideration  of  a  certaiA 
annua!  payment  of  forty  (hillings  in  lieu  thereof  i  that  th^ 
fu^gcUion  for  the  faid  prohibition  was  fupported  by  the  ufual 

afli^A^iM 


DURING  THE  REIGN  OF  GEORGE  THE  THIRD.  41  x 

afRdavits  of  the  fa^ls  of  fuch  dcmife  and  fucli  cufiomary  payment.      Atk  f  ns 
The  bill  then  further  charged,  that  the  whole  of  the  faJJ  manor         ^^''^ 
and  lands  then  in  the  poflT^ffion  of  the  faid  Cbrijiopher  Hatton  j,^^Otmm, 
defcended  and  came  to  the  faid  defendant  (  that  tie  Demeffies 
or  other  lands  belonging  to  the  manor  formerly  in  the  pofTcffion 
of  the  faid  l^ir  Chriftopher  Hatton^  and  finipe  in  the  pofleffion  of 
'  die  defendant^  laid  difperfed  in  different  parts  throughcmt  the 
Whole  townfhtp  of  LangJIant^n  \  that  the  whole  farm  called  t^st  the  wbolt 
Inhantsy  with  th«  manfion-houfe  and  park,  paddock,  or  indofure  ^^^]}^  ^f ' 
thereunto  adjoining,  Are  fituaied  within  the  limits  of  the  pariih  i^fionlidure* 
cf  Saint  Mtcbaeft^  or  the  greater  part  thereof ;  that,  as  evidence  of  the  manor  of ' 
thereof,  all  the  fervants  hired  by  the  iaid  defendant,  andferving  Stanton,  and  tht 
rn  his  family,  had  at  all  times  been  confidered  as  belonging  to  the  J'.'^*  .^^7*.,*'* 
parifh  of  Saint  Michael^  and  had  in  many  inftances  acquired    ^'    k  t  t. 
iettlements  therein  \  that  the  male  ferrants  were  regiftercd  for 
the  militia  as  of  the  faid  parifli  ;  that  InhanCs  Farm^  with  the 
inanilon^houfe,  &c,  were  formerly  rated  to  the  poor  and  other 
parochial  rates  and  afleiTments  of  and  for  the   faid  pariih\  ..    . 

that  the  faid  defendant,  in  rates  of  one  {hiiHng  in  the  pound, 
had  paid  to  the  parifh  officers  of  the  faid  parifli  one  pound, 
fixteen  (hillings,  and  to  the  rector  thereof  three  poimds,  twelve 
ihillings,  vfi  lieu  of  fmall  tithes  \  that  the  faid  defendant  had 
never  paid  any  fmall  tithes,  or  any  fum  of  money  or  other  \ 

confidcration  whatfoever  to  the  vicar  of  All  Saints,  for  or  in 
ref^Q.  of  any  lands  adjoining;  to  the  manfion-houfe  ;  and  that 
the  faid  tenements ,  lands,  and  manfion  houfe,  had  always  been 
included  within  the    perambulations  of  the  pariih  of   Saint* 
jMichaePs.    The   bill  further  charged,  that    neither   the  faid 
defendant,  nor  they  whole  eftate  he  had,  had  ever  received  or 
enjoyed  the  tithes  arifingupon  any  lands  or  tenements  within  the 
pariih  of  Saipt  MichaePs'y  or  that  if  they  had,  that  the  fame  had  r^e  bill  tticie. 
been  by  virtue  of  fome  leafe  from  the  rectors  thereof,  or  by  their  fon  prays,  tiiat 
permiiHon,  or  byufurpation  on  the  rights  pf  the  plaintiff  and  his  ^    ^-   u^tm 
predeceiTors  reftors  thereof,  and  not   by  any  title  in  himfelf  ""^^  *'*/**':'*'^*' 
independent  of  the  faid  plaintiff  and  his  predeccffors.     The  bill  thereof  T  **nd 
alfo  charged,  that  the  defendant  had  got  into  his  poffeflion  a  that  a  commiu 
confiderable  part  of  the  glebe  and  other  lands  belonging  to  the  fion  may  ifluc  tq 
faid  reftors  of  Saint  Michael,  which  he  refufed  to  difcover.     1  he  ^cuu'l^nds  b^ 
bill  therefore  prayed,  that  Sir  Thomas  Hatton  and  Edward  Prior  longing  lo  *  Saint 
might  be  decreed  to  pay  all  the  tithes  which  had  arifen  upon  the  MLiacts  m  in 
faid  lands  and   tenements  ;  that  Sir  Thomas  Hatton  might  be  p^iTcifion  ^ 
decreed  to  dcUvcr  up  poil^ffion  of  the  glebe  and  other  lands  fT.^".  ^^^^' 
which  belonged  tothercftory  of  Saint  MichaePsm  his  pofftffion  ;  quar t?ty  iwy"te 
that   the  plaintiff's  right  to  the   faid  tithes   and  glebe  lands  fa  out  from  the 
might  be  eftabliflied ;  that  a  commiflion  might  ilTue  to  afccrtain  dcmefne  lands  of 
and  fet  out  the  bounds  of  the  parilhes  of  Saint  MichoeFs  and  ||^   J"**/'®*"  ."^ 
All  SaintSj  and  the  glebe  lands  belonging  to   Sai/it   MichaePs  jh^^'^f  "* 
in  the  poffeflion  pf  Sir  Thomas  Hatton  or  his  reprefcntatives 
or  devifees,  or  that  the  ancient  manor  of  Colvilfs,  or  fo  much 
thereof^  or  of  the  Demefne  Lands  belonging  thereto  a^  diould  be 

found 
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Atcihs       found  to  be  in  the  pofleffioh  of  jS/r  Thomas  Hatiort^  or  bit 

agavifi        reprefentatives  pr  devifccs,  might  be  declared  to  belong  to  the 

awd^Otiiers.  P^*'*^i  oi  Saint  Michael^  and  be  fet  out  by  hitn  or  them  accord* 

ingljy  or  other  lands  of  equal  value  in  lieu  thereof. 


Th«  defendants 
Sir  T,  Hattofi 
an^  his  tenant 
Prior  inftft,  Uif  t 
they  had  paid 
the  plaintiff  all 
the  tithes  to 
which  he^i5  en- 
titled ;  and  Rate, 
that  the  bounda. 
ries  of  the  re- 
fpedive  pariflies 
of  Saint  Mi. 
thail  and  Ail 
Saints  were  mi* 
koownj 


The  defendants  Sir  Thomas  Hatton  ^nd  Edward  Prior  ^.dnkitted, 
that  the  plaintiff  was  re£kor,  and  entitled  to  fucH  tithes  and 
portion  of  tithes  as  his  predecefTors  had  been  entitled  to ; 
but  denied,  that  he  was  entitled  to  the  tithes  arifing  witbm 
the  whole  diftriA  called  Inhanis  or  the  Park  ;  and  infifted,  that 
whatever  tithes  he  was  entitled  to  out  of  Inhanfs  Fields  or  the 
other  lands  in  their  occupation,  he  had  fully  received.  They 
faid,  that  within  Longjlanton  there  was  another  rcftory  impro- 
priateand  parifh  church,  called  the  parifh  of  All  Saints^  diitind 
from  the  parifh  of  Saint  Michael ;  that  Sir  Thomas  HaHsn 
was  feifed  of  the  faid  impropriate  re^ory  of  All  Saints,  with  the 
tithes,  portions  of  tithes,  and  dues  to  the  fame  belonging  ;  and 
that  the  boundaries  of  the  faid  pariihes  could  not  be  afcertained, 
as  they  lay  contiguous  to  each  other. 

tKtt  MamPt  The  defendant  Sir  Thomas  Hatton  faid,  that  he  was  feifcd  of 
rM  excendfl  certain  lands  in  Inham^s  Field  \  that  the  faid  field  was  iituated 
uito^boih   the  jjj  jjQ^j^  pariihes ;  but  that  he  could  not  tell  what  parts  thereof 

were  fituated  in  one,  and  what  in  the  other  parifh. 

thit  it  was  not  The  defendant  Ednvard  Prior  faid,  that  he  had  been  for  fevcral 
madI^*U^^^  years  paft,  and  was  then  tenant  to  Sir  Thomas  Hatton  \  that  he 
one  pariih  and  occupied  about  fifty  acres  of  land  in  Inhanfs  Field  \  but  that  he 
bow  much  in  the  was  unable  to  f^t  forth  what  part  thereof  laid  in  Saint  MicbaeTsi 
®^r »  •  and  what  part  in  All  Saints. 

that  the  manfim-  The  defendant  Sir  Thomas  Hatton  faid,  that  he  was  alfo  fezied 
Imtjt  wAa  in  M  ^f  ^  manfion^hcu/e^  in  which  he  lived,  fituated  in  the  parifh  of  Ail 

i'Jri  noccitain  •  ^^^^^^i  *"^  ^f  certain  lands  being  parcel  of  the  Park;  but  that  he 
'  was  unable  to  fet  forth  whether  any  part  of  the  fame  was  in  the 
parifh  oi  Saint  Michael,  He  admitted,  that  he  and  his  tenants 
had  had  corn,  grain,  hay,  and  other  tithes  on  the  faid  lands;  but 
infiftcd,  that  the  plaintiff  had  received  the  whole  of  the  tithes 
thereof;  and  that  they  had  not  withheld  from  the  plaintiff  any 
tithes  whatfoever.  He  further  faid,  that  the  plaintiff  and  the  for- 
mer redlors  oi Saim  MichaelA\Vid  received  the  tithes  which  had  ari- 
ftn  from  fcveral  parcels  of  land  fuppofed  to  be  in  aH  Saints  i 
that  he  apprehended  the  fame  to  be/»  rtiofry  of  tithes  in  All  SaitOS 
belonging  to  the  redlor  of  Sai/jt  Ajichael ;  that  he.  Sir  Thoma* 
Hatton^  and  the  former  impropriators  of  All  Saintiy  had  received 
the  tithes  which  had  arKen  from  the  fevcral  parcels  of  land 
fuppofed  to  be  fituated  in  the  parifti  of  Saint  Mich.eJ ;  that 
they  apprehended  the  fame  to  be  portions  of  tithes  in  Saint 
Michael's  belonging  to  the  impropriate  reftory  of  All  Saints; 

that  the  rector  that  it  had  always  been  the  cuftom  for  the  impropriator  of  AM 

of  Saint  MithceVs  and  ihe  inr>pioprjaior  of  j^U  Saints  had  immcnncrially  received  their  refpectiit 
portions  of  ttthes  froin  certain  kflowo  pare.  Is  pf  l^nd,  without  re^aidi|ig  whether  they  lay  in  theoBO 
'paii/hoi  the  other; 

Saint4 
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^innif  and  the  rcftor  of  Sair^  AttcbaeTs  to  take  their  faid  portion      ^Trm%      • 

^  tithe£  from  certain  parcels  of  land  lying  promifcuoufly  and       r^^^ 

^ilperfed  throughout  all  parts  of  the  town  of  LongJIantom  f  A^m^Ormmtmm 

that  fuch  ufage  and  cuftom  of  taking  fuch  tithes  had  beea 

inTariaMy  obfervcd  and  acquiefced  in  both  by  the  impropriator 

of  Ail  SAini  and  the  reflor  of  Saif^  MUbaert  from  time  imme-> 

aaorial ;  that  the  redor  of  Saint  Michael*^  had  immemorially 

taken  tithes  of  lands  which  laid  in  common,  and  intermixed 

^with  lands  tithing  to  the  Impropriator  of  All  Saints ;  that  the 

impropriator  of  All  Saints  had  in  like  manner  immemoriallf 

taken  tithes  of  land  lying  in  common,  and  intermixed  withlandj 

tithing  to  the  redor  of  Saint  Michaeh  ;  that  the  laid  tithes  had 

been  taken  without  any  attention  in  which  ,of  the  faid  parifhef 

the  faid  lands  laid,  they  not  being  able  to  diftinguifh  the  boun« 

daries  of  the  faid  pari(hes» 

The  defendants  further  faid,  that  Inhanfs  Field  wzs  a  common  that  Mai*« 
licld  in  the  town  of  Longjianton  \  that  the  tithes  thereof  had  '»*Wwtsac»r»- 
becn  taken  and  received  by  the  impropriator  of  Alt  Saints  and  ^^^  ^^  wWdi 
the  redtor  of  Saint  MLhaePs  by  a  divifion  of  the  lands  therein  ;  hftd  hecnreccmr 
that  the  faid  divilion  was  well  known  ;  and  that  the  faid  manner  tdhf  ^MifioMg 
of  taking  fuch  tithes  hud  been  followed  time  out  of  niind  by 
them  and  their  predeceflbrs. 


The  defendant  Hatton  faid,  that  fome  years  ago  there  were  that  n*tm 
twofmall  cottages,  the  fcite  and  ground  of  one  of  which  con-  thcfciteiof<iii* 
Toeined  an  acre,  and  the  other  about  half  a  rood  ;  tbat  they  both  **"*8^ 
paid  rates  to  the  pariih  of  Saint  Michael^  but  were  fome  time  Miei*^4 1 
iince  burnt  down  ;  that  both  fcites  were  thrown  into  his  lands  i 
that  the  yearly  value  of  both  was  not  above  two  (hillings  and 
fi.xpence  ;-  that  he,  his  family,  and  his  anceftors  had  alwajrs 
ufed  All  Saints  as  their  parifh-church  ;  that  they  had  buried  and 
chriftened  there;  but  he  admitted,  that  he  was  rated  to  the  relief 
of  the  poor  of  Saint  Michael  in  thirty-fix  pounds,  but  for  what 
lands  he  was  fo  rated  he  knew  not. 

The  faid  defendants  further  Hild,  that  the  manner  of  taking  tint  the inode^ 
fuch  portion  of  tithes  between  the  rei^lors  of  the  faid  two  pa-  taking  the  afow- 
riihes  had  been  always  acquiefced  in  and  acceded  to,  and  never  ^^}^  '^^S?  -I* 
difputed  before  j  that  the  plaintiff  had  full  poffefSon  of  all  the  ^^  *  ^^^^  ^ 
fai^  tithes  and  portions  of  tithes  in  as  ample  a  matmer  as  his  qukicediai 
predcceirors  had  received  the  fame. 

The  defendant  Sir  Thomas  Hatton  denied,  that  h^  had  ever  that  the  i 
withheld  from  the  plaintiff  the  tithes  ofanyof/i6f  Glebt  Lands  p^fto""  ^ 
i^eldnging  to  Saint  Michael's^  or  that  he  had  been  in  poffeiEon  of  ^fj^*  |^  J^ 
any  fuch  glebe  lands  ;  that  the  plaintiff  enjoyed  the  falne  as  his  f^nchig  to 
predeceffors  had  done  :  and  he  infixed,  that  the  plaintiff  ought  hlkbottt^ 
xo  continue  to  receive  the  fame  tithes  and  portions  oftithts  oat  he 
and  his  predeceffors  had  always  done. 

3  .  Tht 
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ATCINt 

Hattoh 

AND    OTHVBfi. 

that  Prior  had 
fed  two  flocks  of 
Iheep  on  Long- 
fimtUoH  Common  ; 

that  he  had  paid 
3I.  Ss.  a  year  as 
a  Gooipofuion  in 
lieu  of  his  fmail 
tithes  due  to  the 
Irfices  oftbe  vi. 
car  of  jiti 
SuiiUt  ; 


that  there  WM  a 
fight  of  imer- 
CO(iinM>o.og  be- 
tween t:i«  two 
^iihei  ptr  cditje 


The  defendant  Mdward  Prior  admitted,  that  he  h:ld  at  tfid 
uAial  times  and  (eafons  fed  and  depaftured  two  flocks  or  flieep 
and  many  other  cattle  on  the  commons  and  common  fields  tn 
Longftrntottj  and  on  the  other  inclosed  lands  in  that  townfbip, 
part  of  which  laid  or  were  firuated  in  Saint  Micbaets  and  part  in 
Ail  Saints  \  that  fome  of  fuch  iands  paid  the  great  tithes  to  the 
retfor  of  Saint  Michae/^  and  fome  to  the  impropriate  reftor  of 
Aii  Saints^  but  not  to  the  vicar  there  }  that  he  had  paid  to 
Sir  Thomas  Hatton^  during  the  time  he  had  occupied  the  faid 
farmsy  the  fum  of  three  pounds,  ^'ght  (hillings  a  year,  as  a  modoi 
or  compofltion  for  the  fmall  tithes  payable  by  him  as  renter  df 
the  vicarage  tithes  o(  JU  Saints  \  that  lie  had  not  paid  any  tithes, 
or  other  fatisfa^tion  in  lieu  thereof,  for  or  in  rc(pe£t  of  filch  (heep 
and  other  cattle,  to  the  rector  of  Saint  Michael  j  that  he  conceived 
the  vicar  of  Jll  Saints  was  entitled  to  fuch  tithes,  or  the  laid  modsu 
in  lieu  thereof^  in  regard  bis  farms  laid  principallyt  if  not  wholly 
within  the  parifh  ot  All  Saints  ;  and  with  rcfpeft  to  his  ihccp 
and  other  cattle  feeding  and  depafturing  upon  the  commons  aiyi 
common  fields  of  Saint  MichaePs,  he  faid,  that  there  had  been 
for  time  immemorial,  and  ftili  continued  to  be,  a  0ight  of  inler- 
conunoning  between  the  parifhes  by  reafon  of  their  vicinage^  He 
further  faid,  that  beheld,  as  tenant  to  the  Ration  Family ^  a  fanxif 
formerly  two  farms,  fjtuated  in  the  townfliip  of  Longfanion ) 
one  called  the  LordfbipFarm^  the  other  the  Houje  Farm  ;  that  the 
faid  confolidated  farms  confified  of  the  meadow  or  pafture  land, 
the  number  of  acres,  and  were  fituated  in  the  feveral  pariffaes  as 
ftated  in  his  anfwcr  \  that  the  plaintift'  had  taken  in  kind,  or 
ought  to  have  taken,  his  tithes  of  corn,  grain,  and  hay,  and 
other  tithes  which  bad  become  due,  they  having  been  duly  iec 
out  for  him. 


Aat  they  had  The  defendant  Dame  Harriet  Hatton^  widow  of  the  latede- 
Ihewn the  plain-  fendant  Sir  Thomas^  and  J,  D.  Hatton^  an  infant,  by  his  mother 
**^tn7***  *b^  *°^  guardian,  by  their  anfwer,  admitted  the  fa<Sts  as  ftated  in  lis 
whifh  'it  ap-  ^nfwer  \  and  faid,  that  fhe  had  found  various  deeds  and  writings 
.peared»  that  iht  relating  to  the  matters  in  queftion  ;  and  that  the  plaintiff  h^ 
o^wner  of  the  had  an  infpeAlon  of  the  fame,  vi%.  a  book  which  belonged  to 
UA^  imnfioft.  ^^^  Q        ^i^j.]^^  formerly  reftor  of  Smnt  MichaeFs  and  alfo 

vicar  oi  All  SaintSyznd  afterwards  belonging  to  Rowland  Man » 
love,  clerk,  in  which  book  were  various  entries  of  them  touching 
the  profits  and  produce  of  the  faid  re^ory  and  vicarage  ; 
an  indenture,  dated  about  the  firft  of  May^  in  the  twent  j.fecond 
year  of  ^een  Elizabeth^  made  between  Thomas  Burgoyne  and 
Alexander  Botsnd  ztiA  Charles  Billy  whereby,  in  confideration  of 
five  hundred  pounds,  he  fold  to  them  and  their  heirs  all  that  the 
chief  houfe  fituated  in  the  parifh  of  Saint  Afichael's,  in  Lf^- 
Jianton,  reputed  to  be  the  manfion-Jfou/e,  and  parcel  of  the  manir  of 
Stanton,  otherwife  ColvilPsy  together  with  all  and  lingular  coarts, 
yards,  houfes  of  office,  bams,  ^c.  \    another  indenture,  dated 

a  the 
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ihc  fourteenth  of  December ^  in  the  twcnty-fixth  year  of  ^een  Elt-       -At«i»i 
^uibefhj  and  made  between  the  faid  Alexander  Bound  and  Cheurles      ^?^^ 
jB«//of  thcfirft  part,  John  Hattm  of  the  fecond  part,  and  Francis  j^^©  *(hr««m«. 
ihute  of  tlie  third  part,  whereby  they  granxd,  in  conlideration  of 
nine  hundred  pounds  to  them,  ficc.  the  manfton-houfty'^c  foe 
«ver  5  and  Hlcewifc  by  another  mdenture,   dated  the  twenty- 
fourth  of  May  J  in  the  twenty-fcventh  year  of  ^teen  Eiizahetb^ 
made  between  Thomas  Burgoyne  of  the  firft  part,  John  Hation 
of  the  fecond  part,  and  Francis  Shute  of  the  third  part,  whereby 
lie,  for  one  hundred  marks  to  him  paid  by  the  faid  John  Hatten^ 
gave  and  granted  to  the  faid  John  Hatton^   CharJts  &huie^  and 
their  heirs  all  that  his  maniion  called  Colviirs  Manor ^   with 
the  appurtenances^  &g«    as    defcribed  therein  %  an  infpexiunus 
rfa  record  in  the  reign  of  ^4een  Elizahetb,  whereby  it  appeared, 
chat  the  fa>d  Thomas  Burgoyne  had  been  feifed  of  and  in  one 
capital  maniion  *hobfe,  parcel  of  the  manor  of  Staniofi,  otherwife 
CohilPs^  and  in   one  garden,  two  orchards,  twenty  acres  of 
tneadoWy  andiixteen  acres  of  pafturc,  and  of  the  liberty  of  foldage 
and  Aeep  courfe  for  fix  hundred  fheep,  called  Mafter  ^urgoyn/^ 
Pleeky  in  Longflanton  aforefaid,  parcel  of  the  manor  aforefaid, 
CKCupied  with  the  faid  capital  me&uage,  8cc.    Tlie  defendants  h«d  the  liberty 
further  fiiid,^  that  tlie  faid  Thomas  Burgoyne^  and  all  thof(j  wliofe  °^  <Jepaftunnya 
etbte  he  had  had  of  and  in  the  faid  mefluage,  tenement,  and  ^^  ^Jwld 
liiserty  of  foldage  and  (Beep  courfe,  with  the  appurtenances,  had  Maft^      But. 
paid,  for  the  time  whereof  the  memory  of  man  was  not  to  the  grn^*^  FUk  <m 
contrary,  to  the  reclor  of  the  faid  pariih  church  of  Saint  Michael^  ^*>*  Common  e« 
in  Long ff anion,  for  the  time  being,  or  to  his  farmer,  or  to  his  J*7^1*n^^*"* 
deputy  in  the  faid  reaory,  or  tithe-gathcrer,  every  year,  upon  xhe   reaor    of 
demand  of  the  faid  re6tor,  farmer,  deputy,  or  tithe-gatherer,  SaUt  Mkhmtt'if 
forty  Jbillings,  in  full  fatisfaftion  and  difcharge,  and  in  place  of  all  »**  ***"   «>*  ^ 
the  tithes  of  wool  and  lambs  of  and  from  the  fheep  courfe  called  "'^ J,f  J^^'*;^ 
Mafter  Burgoynis  Flock^  in  Longjtanton  aforefaid,  in  any  one  year,  ,11  other  tirhe* 
and  alfo  of  the  tithes  of  apples,  pears,  herbage,  and  of  all  othor  csroept      com^ 
tithes  whatfoevcr  (tithes  of  grain  and  hay  excepted),  upon  the  8^*n»  *«*<*  ^y* 
tetiements  aforefaid,  with  i!he  appurtenances,  or  in,  out  of^  or 
upon  any  part  thereof^  in  any  one  year,  coming,  increafing^ 
renewing,  or  in  any  other  manner  happening,  as  a  modus  or  rgai 
compofnion  :  and  they  infilled  upon  the  mcdusy  and  faid,  that  ic 
appeared  by  the  receipts  of  the  plaintiff,  thjit  he  had  rvcevrai 
the  rent  of  the  faid  reaory  up  to  Lady  Day  1786  }  ond.thero- 
fore,  that  no  fum  was  due  to  him  in  refpcA  of  the  fiud  anaoal 
payment  of  forty  JhilHngs  at  the  time  of  filing  his  >bilL    Xhey 
alfo  faid^  that  they  believed,  thlt  the  faid  payment  twas  amuaUy 
*  made  at  fheep  {hearing  time. 

The  defendant  T.  D.  Hatton  faid,that  he  wasaniafiuit,3Mid4i 
ftranger  to  all  the  matters  and  things  in  thefaid  bill  Rated  ■;  and 
humbfy  hoped  Wat  court  would  prcferve  his  rig^«  aiui  4iitcrcft 
inr  the  premifes. 

The 
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Atciics  The  defendant  Thomas  C^kjbiat  admitted,  that  the  plaintiff 

•immfi       .jjjj^i  jjggjj  J^Jy  prcfentcd  to  the  rectory  of  haint  Michael  \  but 

avd^Otnsii.  ^hether»  as  reftor  thereof,  he  was  entitled  to  all  the  great  and 

The  vicar  ofi^/i  fmall  tithes  arifing  therein,  and  particularly  of  all  the  tithes, 

AM/  ftofwcrt.    whether  grbat  or  fmall,  arlflng  in  Inhanfs  Farm,  and  other  lands 

part  of  the  Park,  he  faid,  that  he  knew  not,  fave  that  he 
believed  that  the  faid  plaintiff,  as  rt&OTj  was  entitled  to  all  (bch 
•tithes  a^  his  predeceflbrs  had  been  entitled  to.  He  further  (aid, 
that  there  were  two  diftin6t  parifhes  m  Lon^antcn  \  that  the 
parifli  of  AH  Saints  was  an  impropriate  reAory ;  that  the  (aid 
fohn  Hatton^  in  his  life-time,  v/as  Icifed  of  the  fame  under  a 
leafe  granted  to  him  by  the  Bijhop  of  Ely  ;  and  that  he,  as 
•impropriator  thereof,  had  been  entitled  to  all  the  great  tithet 
thereof.  He  further  faid,  that  in  O^oher  i^Sy,  he,  Thomas 
Cochjbutty  was  collated  into  tne  vicarage  of  jill  Saints,  and  had, 
as  mch,  become  entitled  to  the  annual  fum  of  twenty  pounds^ 
payable  by  the  impropriator  thereof,  and  to  fuch  fmall  tithes 
arifing  therein  as  the  former  vicars  thereof  had  been  accuftomed 
to  receive  ;  that  from  the  time  of  his  being  collated  thereto,  the 
Hatton  family  had  held  as  tenants  to  him,  at  a  certain  yearly  rent, 
the  glebe  and  tithes  belonging  to  him  as  vicar» 

The  bilhop  ©f      The  defendant  the  Bijbop  of  Ely  faid,  that  it  might  be  tnie  as 
^Miwen.       jQ  j(jg  fj^jj  plaintiflf''8  induction  into  the  J>ari(h  ;  that  there  were 

in  the  townfhip  of  Longftanton  two  diftinft  parifhes  \  and  that 
the  pariQiof^//  Saints  was  an  impropriate  rectory,  and  held  by 
the  defendant  Hatton  ;  but  that  he  knew  not  of  any  other  mat- 
ters in  the  faid  bill  mentioned. 

The  plaintiff  replied  \  the  defendants  rejoined  ;  and  witnefles 
were  examined  in  the  country  on  the  part  of  the  plaintiff  and 
the  Hatton  family ;  and  the  caufe  came  on  to  be  heard  \  and 
on  hearing  counfel  feveral  days  for  all  parties  $  and  reading  the 
following  evidence  for  the  plaintiff,  viz.  the  feveral  anfwers  of 
Sir  Thomas  Hatton  and  Edward  Prior,  and  of  Dame  Harris 

'  Hatton  s  the  following  exhibits,  vis.  an  indenture,  dated  the 
fir  ft  of  May^  in  the  twenty- fecond  year  of  ^een  Eli%aiah, 
made  between  Thomas  Burgoyne  of  the  firft  part,  and  Ale9candet 
Bound  and  Charles  Bill  of  the  fecond  part ;  an  indentore,  dated 
the  twenty-fourth  of  M(sy,  in  the  twenty-fixth  year  of  the  faid 
queen,  and  made  between  the  faid  Alexander  Bound  and  Charles 
BUI  of  the  firft  part,  John  Hatton  of  the  fecond  part,  and  Franeis 
ShtMe  of  the  third  part ;  an  indenture,  dated  the  twenty-fourth 
of  A£ayf  in  the  twenty-feventh  year  of  the  faid  queen,  and  made 
between  the  faid  Thomas  Burgoyne  of  the  firft  part,  John  Hattm 
of  the  fecond  part^  and  Francis  Shute  of  the  third  part }  a  copy 

f4>fE'recQrd  of  fug^geftion  and  award  of  prohibition  relative  ta  the 
tithes  in  Stantonoaint  Michael,  in  a  caufe  wherein  Henry  Gort 

:  was  plaintiff|and  Rkbard  Pike  and  Rkbard Petit  were  defendants  \ 

aod 


Thecaoie 
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tsmd  oh  producing  a  parchment«vriting  from  Trinity  Collegia      ^Tllil* 

in  the  univerfitj  w  Cambridge^  and  proved  by  Mr.  Serjeant.  Lt      ii^fJ^J^,, 

Blmnc^  and   which  faid   exhibit   was   propofed    to   be    read,  ^^p  OraEct^ 

but  obje£ted  to  by  the  defendants^  and  the  obje£lion  allowed  ;  Evidenet  njecu 

and  upoh  reading  a  paper- writiDg,  purporting  to  be  an  account,  cd. 

of  (mall  tithes  \  and  upon  reading  the  following  evidence  on 

behalf  of  the  defendants,  viz.  an  office  copy  of  a  record  in 

the   thiity-fourth  year  of  the   reign    of  ^ueen  Elizabeth^  in 

prohibition^'  in  a  caufe  wherein  Richard  F hypers  was  plaintiff 

againft  William  i%wgravf,  defendant  \  a  book  kept  by  Mr.  Gray 

and  Mr.  Manhve^  the  former  reAors  of  the  faid  parifh  of  Saint 

Michael^  of  payments  made  to   them    by    the   Hatton  family 

and  others  from  165a  to  1670  (  a  memorandum  in  the  faid 

book,    figned  Thomas   JFaterland^  and  Price  Phippers  ;  feveral 

receipts  from  the  faid  Thomas  Waterland  to  Sir  Thomas  Hatton, 

from  the  eighteenth  of  May  1753  to  the  fccond  of  June  1760  ;  CuriM     idMr$ 

feveral  depofitions  of  witnefles  taken  in  the  caufe  ;  and  hearing  v»/r.  ^ 

counfcl  for  all  parties ;  the  caufe  was  ordered  to  ftand  over  for 

the  judgment  of  the  Court. 

SiRAacHiBlLDMACDOKALDi  C^/j^JSiir^ff,  delivered  the  fame  Tht  Judgment 
this  day  accordingly  i  and  the  bill  was  difmifTed  as  againft  fhe  o(.  .the  Couit^p. 
£i/bep  if  J^y^  Thomas  CocJtflmtti  and  Sir  John  Nation,  with  Qojfts; : 

The  Court  further  ordered,  that  fo  much  of  the  bill  as  The  biivfo^f^r^ 

prayed  that  Sir  Thomas  i?/i//i0ii  might  deliver  pofleffion  of  the  at  it  pnyed  %- 

glehe  and  other  lands  belonging  to  the  reftory  of  Saint  Mi^  commioioo  rih. 

cbaePs  as  fliould  be  found  to  be  in  his  poffeffion  j  that  the  g^b^Ta^,^  ^If! 

plaintiff's  common  law  right  to  the  tithes  of  the  lands  in  the  mifleil     'witb' 

occupation  of  the  defendants^  and  to  the  glebe  lands  in  their  .coftu 
pofleffion^  or  in  the  pofleilion  of  any  other  perfon  holding  under 
them,  might  be  declared  and  eftablifhed  \  and  that  a  commiilion 
maj  iffue  to  afcertain^  &c  s  be  alfo  difmiffed  with  cofts. 

Thb  Court  further  ordered  a  trial  at  law  upon  the  following  ufhet   dircdid  - 
iflues^  to  wit :  .  .   ^  try,  .  - 


First,  <<  Whether  the  faid  Thomas  Burgoyne^  and  all  thofe  t^^  The  mtmt^ 
*<  whofe  eftate  he  had  of  and  in  one  capital  manfionhoufe,  refpectingM^/rr 
«  parcel  of  the  ina/ior  ^  5/aiv/0/i9  otherwife  ColvilPs^  and  in  one  Burpjm^i  FUsk. 
•<  garden,  two  orchards,  twenty-one  acres  of  meadow,  and 
<<  fixteen  acres  of  pafture,  and  of  the  liberty  of  foldage  and  iheep 
<«  courfe  for  fix  hundred  (heepy  called  Mafler  Burgoynfs  Fhch^ 
*<  in  Longjlanton  aforefaid,  did  pay,  for  time  whereof  the  memory  ^  , 

«  of  man  was  not  to  the  contrary,  to  the  rcftor  of  the  pari{h« 
<<  church  of  Stint  MichaePs,  in  Longftantony  for  the  time  being, 
«  or  to  his  farmers,  or  to  his  deputy  in  the  faid  reflory,  or  tithe- 
«  gatherer,  every  year,  upon  demand  of  the  faid  reflor,  farmer,**. 
•«  dqmry,  or  tithe-gatherer,  the  fum  oi  forty  JhtUings,  in  full 
«<  fatisfaflion  and  difcharge,and  in  place  ot  all  the  tithes  of  wool 
<<  and  lambs  of  and  from  the  (heep  courfe,  called  Mafier  Bur^ 

VoIm  IV.  E  t  **  g^yf^e's 
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^TV**       *«  g^^^  ^^^K  in  LoHgJIatiton  aforefaid^  In  any  oM  yesu*  5  and 

HifrroH      '^  ^'^  of  the  tithes  of  apples,  pears,  herbage^  and  of  all  other 

asf»  Oram.  **  tithes  whatfoever  (the  tithes  of  grain  and  hay  eiLCcpted)  upoo 

*'  the  tenements  aforefaid,  with  the  appurtenances,  in,  ont  of, 
'   <*  or  upon  any  part  thereof,  in  any  one  year  tomtng,  hicreafing, 
''  renewing,  or  in  any  other  manner  happening,  as  a  modus  or 
•«  real  compofltion/* 

•aiy,  Whether      Secondlt,  «  Whether  the  faid  pMotiff  IS  entitfed^iiiriglttof 

wdtiS*' To^thc  **  ^**  ^^^^  ^  ^^^  Mekaet^,  m  Ijmgfiant^  to  the  Hdiea 
tithw  ci\UL  "  *r*Cngi  renewing,  or  increafing,  within  the  diftri£t  called 
ri.id.  '*  Inham^j  Fields  and  now  or  late  in  the  occvpation  of  the  de« 

<*  fendant  Sufannab  Prior^  widow,  kte  bdodging  to  Sir  Ybsam 

«*  Hatton^  or  to  feme  part  thereof." 

3diy,  Whether  THIRDLY,  <^  Whether  the  fcitcs  of  two  fmall  eettages  (the 
SrooHtt^M****  "  '^^^^  and  ground  of  one  of  whkrli  contained  about  an  acre. 
In  SaxJt  iSJ!  **  ^nd  the  fcitc  and  ground  of  the  other  contained  abotia  half-a- 
tUtti.  **  rood,  and  now  in  the  pofleffion  of  the  defendant  Dame  Horrid 

<<  Hatton^  widow),  or  one  or  either  of  them,  is  or  are  ifi  the  fM 
:  ^^  pa^'ifli  of  Smtit  MuhaeCs  aforefaid,  or  not.** 

TRe  ^efendintt  The  defendants  m  equity  to  be  plaintiffs  at  law  in  the  firft 
in  equity  to  be  igfac  ;  and  in  the  fecond  and  third  iflues,  the  plaintiff  hi  equity 
S^T'^nd"^  to  be  plamtjff  at  law  j  to  be  tried  by  a  fpccial  jury  ;  the  Judge  to 
«»rjb  in  the  iodorfe^  &c.  \  and  the  caufe  to  be  further  heard  upon  the  equity 
ottawir«}et.       referved. 

Ti»ii«jA»  M  to  '  The  plamtiflTs  counfel,  on  the  twenty-feventh  of  ftiruarj 
J^kTf^w*!  Wt9ck  i^pj^  prayed,  that  the  first  issufi  might  be  taken  as'  infiftca 

on  by  the  defendants  in  their  anfwer ;  and,  the  Hattons  coor 
fenting  thereto^  it  was  thereupon  ordered  as  prayed  \ 

Tbefcitetofthe  The  defendants  counfelj  on  the  twenty -feYtDth  of  iUfiMvy 
twooottaget  ad-  1 795,  prayed,  that  the  thirp  issue  may  be  taken  a$  infiftcd 
?^*A#^Irf^  upon  by  the  bill,  and  not  admitted  by  the  defendant's  anfVcr  | 
^'^  and  the  plaintiff  confenting  thereto,  it  was  ordered  as  prayed. 

Tht  jBiy  find,  "^^^  ftcbnd  iflbewas  tried,  and  the  jury  found,  *^  That  as  to 
that  only  five  '^  five  leys  of  land,  part  of  the  lands  in  Inbanfs  Futi^  the  plaintiff 
leys  of  bnd,  «  James  Atkins  was  and  is  entitled,  in  right  of  his  reAory  of 
^r^J^^'  <«  taint  Micbaets,  in  Lctigjianton^  to  the  tithes  ariflng,  renewing, 
ftUc  to"^  rJ  **  ^^  increafing,  from,  upon,  and  within  the  fatd  five  leys  oif 
toro(SMMtMU  ^  l^t^d,  parcel  of  the  faid  lands  in  Inbanls  Fields  within  the 
€km[t.  ««  townfhip  of  Lofigjlanton^  late  the  property  of  Sir  72flter 

^  HattWy  in  the  occupation  of  the  defendant  Prior/*  And  as  to 
the  refidue  of  the  lands,  other  parcel  of  the  faid  lands  in  lidnuifs 
Fiitd^  the  Jury  found,  <«  That  James  Athins  was  not,  nor  was  he 
^  in  right  of  his  rectory  of  Saint  Michaets^  in  Longflofdon^  enti- 
<<  tied  to  the  tithes  arihng  from,  upon,  and  within  tht  ftiduc 
^«  of  the  landsi  other  parcel  of  the  faid  lands  in  ItAsmft  aforefaid^ 

^idihhi 
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«  within  the  faid  townfhip,  htc  the  property  of  Sir  Tbomax       A'rriHi 
<'  Hatt9ny  as  being  in  the  occupation  of  the  faki    Sufannab        «g^ 
««  Priori*  Hat  row 

AND    OTHXit; 

Lord  Chief  Justice  Eyre,  before  whom  the  caufe  was  The  judge  in. 
tried,  figncd  the  following  certificate  :  <«  I  certify,  that  it  ap-  ^^orfesthefo/^,, 
«  peared  in  evidence  on  the  trial  of  the  ifllie  before  ftated,  of  the^*five*M 
•'  that  the  defendant  Sufannab  Prior  was  in  the  occupation  of  of  Una  had  not 
**  divers  large  quantities  of  Ian  J  in  the  field  called  Inham  Fields  b«n    wiihheW 
*«  which  hnd  was  late  the  property  of  Sir  Thomas  Hatton^  ^^^"*  '^  P^"' 
«<  dcccafed,  and  the  tithes  of  which  land  the  plaintiff  Janus  ^  ' 
<<  Atkins  claimed  to  be  entitled  to  ;  but  that  the  jury  found  he 
•*  was  eutitled,  in  right  of  his  faid  reftory  oi  Saint  MichaeFs^  in 
*•  Longfiantotty  to  the  tithes  arifing,  renewing,  or  increafing, 
««  within  a  (mall  part  only  of  the  faid  lands,  v/2.  five  leys  of  land 
«<  in  Spallma/h  Furlong,  in  Inham' s  ;  which  tithes,  it  appeared  in 
^*  evidence,  had  never   been  withheld   from  him;    and  that 
**  he  had  always  been,  and  then  was,  in  the  aAual  receipt  of 
««  them.'*    That 

<<  As  to  the  ifiTue  refpefbing  the  fcite  of  the  two  fmall  cottages.  That  thovgh  th« 
•«  it  was  thought  advifcable,  on  the  part  of  the  Hatton  family ^  to  'w/dff.werem 
«  confent,  that  the  fame  Ihould  be  li ke wife  taken /^r*  confeffo,  f'^"'  '^^''jj'nfiff 

<^  as  the  trying  of  the  fame  would  have  coft  as  much  as  the  inhe- might  not    b^ 
<'  ritance  of  the  land  was  Worth,  and  although  it  was  admitted,  entitled  tp  th« 

^«  that  the  fcite  of  the  two  cottages  were  in  the  parifii  of  Saint  '^^^•' 

^^  Michael^  yet  it  by  no  means  fallowed  that  James  Atkins  the 

*<  plamciff  was  entitled  to  the  titnes  thereof/' 

On  the  firft  of  February  1796,  connfel  were  heard  on  behalf  of 
the  defendants  ;  and  on  debate  of  the  matter  \ 

The  Court  ordered  the  bill  to  be  difmiffed  with  cofts.  The  (uUdifoiir* 
accepting  only  as  to  the  third  issue,  as  to  which  the  Court  ^- 
direftef*  no  cofts  on  either  fide, 

Macdonald,  CUef  Baron, 

HoTHAM,  Baron. 

Thomson,  Baron, 


Atkins  againft  Ijovld  Willouohby  db  Broke.      HuAiTTttic 

34.  Geo,  }• 
Cambridge/hire,  lOth  February  179+. 

THE  plalntiflF  was  re&or  of  Saint  Michael's^  in  the  town  of  The  rcaor  of 
Longfianton,  in  the  county  of  Cambridge  ^  the  defendant,  ScimMkbatri, 
Lord  mikmghby  di  Broke,  was  feifed  of  divers  lands  and  heredita-  I^^/'X"  \l 
ments  in  the  laid  town  ;  the  defendant  Sir  T.  Haiton  was  impro-  Camhndgejhirt, 
prifttor  of  the  pari(h  of  AU  Saints^  in  the  faid  town  ',  the  claims  the  greas 
defendant  James  Goodcheap  was  tenant  to  Lord  fVilhughby  de  ■J**J"*f[*  ^^^ 
Broke  \  and  the  defendant  Cockjhutt  was  vicar  of  the  pariOi  of  tJe  ^ja  pt^S 

belonging  to  Urd  H'tlUuibbj  di  ttrdke^  torn  Lady  Day  I7^3«— 5«  ^  An^»  ^«  397- 

Sea  AU 
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Atkxics 

againft 
LoaD 

WlLLOUCHBY 
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and'  fiatPS,  that 
there  wcic  a- 
inongfl  the  faid 
lands  ccrta  n 
parcels  of  to£ 
glihe  lafJi  he 
lodging  to  the 
redlcry  of  Stiint 
Mchaefi  J 
thar  th .  o:  cupicr 
of  the  fajd  lands 
w<u  bouTid  hy 
th*  cuftom  of 
Clic  par  (h  to  give 
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(Ut  the  tidies. 


The  bin  there- 
icre  (Jiayeu  an 
account  j 

chat  the  f;re« 
tended  mcjus  of 
4!  a-yeur  mij^ht 
be  fct  afide  ; 


DECREES  IN  TITHE  CAUSES 

jfU  Saints  2£oxtCz\d.    The  bill  ftatcd,  that  the  phiiitiffwas,iB 

November  1782,  inftitutcd    and  induftcd  into  the  rcftory  <rf 

Saint  Michners\    that  he   had  dcmifed    the  faid  tithes  and 

^lebe  lands  of  the  rcftory  to  Sir  T.  Hattm  until  the  LadyDej 

preceding  the  filing  of  the  bill  5  that  from  that  time  the  plaintiff 

had  become  entitled  to  the  glebe  lands  and  tithes ;  that  within 

the  town  of  Lwgjlanton  there  are  the  two  diftinft  parifccs  of 

Saint  AT/VAij^r/,  otherwife  Stantm  Saint MicbaeVs^vad,  M  Saints i 

that  for  fome  years  paft,  the  perambulations  of  the  faid  parifhcs 

not  having  been  regularly  made,  fome  confufion  and  unccnainty 

haclarifen  refpefting  the  boundaries  thereof;  that  the  defendant 

James  Gocdckeap,  from  Lady  Day  laft.  had  enjoyed  lands  and 

tenements   in    the  parifli  of  Saint  MichaeCs^  as  tenant  both  to 

Lord  W.  de   Broke  and   ^ir  Thomas  Hatton,  and  had  had  corn, 

grain,  and  other  matters  thereon,  tlic  tithes  of  which  he  had 

rcfufcd  to  account  for,  or  to  difcovcr  where  his  faid  lands  lay ; 

that    moft   of  them   \vcre  fituated  within   the  parifh  of  £fl«rf 

Michaers  ;  that  Sir  Thomas  Haiion  had  received,  until  Lady  I^ay 

hif>,  the  annual  payment  of  four  pounds,  in  lieu  of  Go:dcbccps 

tithes  ;  but  that  he  had   rcfufed  to  tell   for   what  lands  the 

friinc  had  been  paid  ;    that  it  appeared   from   a  book   kept  hy 

Iie*uy   Grayt  2  former   re«flor  of   Saint   MichaeFs^  that    Lord 

ir    de  EroLe^i  lands  in  Lotv^jUnton  had   paid  tithes  in  kind  of 

wool,  lambs    and  ail  otiier  fmall  tithes,  from  the  year   1654 

to  1662,  and  ditj'crcnt  compofitions  in  lieu  of  fuch  fmall  titlies, 

for  fevcral  years  afterwards  uand  that  fuch  book  was  a  true 

memorial  of  the  fa^l  of  fuch  payment.  The  bill  further  charged, 

that  fevcral  parcels  of  the  glebe  lands  belonging  to  Saint  A^ichaeTs 

laid  iutcrrperfed,  and  witljout  any  boundaries,  among  the  lands 

of  the   faid  defendants  ;   that  particularly  certain  pieces  were 

lituated  in   A,'ichtuPs  Field  and  on  Tellow  Hill%   or  fome  parts 

thereof ;  that  others  lay  in  Adutjis  Green^  and  in  the  north  eaft 

corner  of  Liit!e  Mcor  :  that  certain  other  parcels  of  glebe  abutted 

on  the  New  Clofe  and  on  the  road  leading  to  Pudwell  Head ; 

a:;d  alio  the  leys  of  grafs  called  Eofwell  Leys  and  Kettle  Bujb 

Lcysy  or  fome  part  thereof ;  and  an  allotment  of  land  in  Flymer^s 

Leys.     The  bill  further  charged,  that  within  the  parifli  of  Saint 

MichaePs  there  was  an  ancient  and  laudable  cuflom,  that  all  and 

every  the  occupiers  and  owners  of  lands  and  tenements  within 

the  parifh  previous  to  the  fetting  out  of  tithes  of  all  or  any  of 

the  tifheab'.e  matters  arillng,  growing,  or  renewing  within  the 

fame,   iliould  give  reai'unabie  notice  to  the  rector  of  the  parilh, 

or  his  bailift'or  tithe-gathtrer,at  what  time  or  times  they  Intended 

to  ict  out  their  faid  Icvcral  tithes.     The  bill  therefore  prayed, 

that  an  account  might  be  taken  of  the  tithes  during  the  time 

aforefaid;  that   Lord  lyU  oughby  de  Broke  and   James  Goodckeap 

might  be  decreed  to  pay  what  ihould  appear  to  be  due  thereon; 

.that  the  pretended  cuilomary  payment  of  four  pounds /^rjuffi/flt 

in  lieu  of  fuch  tithes  and  of  luch  lands  as  the  fame  was  afcertaincd 

to 
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ta  extend  to,  might  be  fet  afidc  ;  that  the  right  of  the  plaintifF      ArriNt 
to  all  the  tithes,  of  what  nature  or  kind  focver,  arifing,  growing,        ^**^ 
or  renewing  within  the  parifh  of  Saint  AfichaePs^  might   be  witiouowBY 
^ablifhed  \  that  ail  fuch  gUbe  land  as  might  be  found  to  be  in     ot  BurKc. 
the  poffeffion  of  Lord  fV.  de  Broke  or  his  tenant  might  be  deli-  *h«  hUcommon 
vered  up  to  the  plaintiff;  that  a  commiffion  might  iffuc  to  afccr-  [f^J^/.^^j  ^t^ 
tain  and  iettle  the  fame^  and  to  afcertain  and  fettle  the  bound-  eUablAcd ; 
aries  of  the  two  pariihes  \  and  that  the  cnftom  of  giving  notice  that  a  conmf. 
of  fetting  out  the  tithes  mij/ht  be  declared  and  eftabliftied.  £on  might  iflue 

"•  to    recl.«iin   the 

glebg  lands  {  and  that  the  cndojn  of  livhg  eotice  mi^hc  be  cilabiUhed. 

The  defendant  Lard  Wilhughby  de  Broke  faid,  that  within  the  The  deftn-'ani 
town  of  Longflanton  there  was  the  reftory  impropriate  and  '*^^\  '*•,'*  * 
pariOi  oUllSainij,  diftinft  from  the  pariOi  of  Saint  MuhaeFj  5  "^.H'^L  plyal 
that  they  lay  contiguous  to  each  other  ;  that  the  perambulations  blr  in  lieaofthe 
thereof  had  not  been  regularly  made  \  that  confufion  and  uncer-  fmaU  t  thet  of 
tainty  had  arifen  refpedlng  the  boundaries  thereof  j  that  the  ^^"^  ''^^  UM^i 
reftorof  Saint  Micbael  hid  demifcd  his  tithes  to  the  inipropria-  !^Vvf  h*?'J!!lt 
tor  ot  jiU  Saints ;  that  the  defendant  Goodrbeap  had,  ever  lince  niches  j 
tutijDaj  1786,  occupied  of  him,  as  tenant,  meadow,  paflure,  and 
ley  lands  ;  that  part  was  in  the  parifh  of  Saint  Michael  and  other 
part  in  All  Saints  ;  but  that  he  could  not  fet  forth  what  parts 
were  fituated  in   Saint  MicbaePs  and  what   in    All  Saints^  the 
boundaries  having  been  fo  confounded  ;  but  that  no  vicarial 
tithes  in  kind  had  been  paid  for  the  faid  lands  within  memory  \ 
that  a  payment  or  compofition  of  four  pounds  a^year  h.ui  been 
paid  by  all  the  owners  or  occupiers  of  the  defendant's  lands  in 
Longftanton^  in  the  occupation  of  Goodcheap^  to  the  re^or  of  ^aint 
Michmfsy  in  lieu  of  all  fmall  tithes  growing  thereon  \  that  fuch 
payment  had  been    ufually  made  on  the  third   day  of  May 
in  every  year:  and  heinfifled,  that  the  lands  belonging  to  him 
in  the  faid  defendant's  occupation  had  been  and  was  an  ancient 
farm  ;  and  that,  for  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  had  been  paid,  and  of  right  ought  to  be  paid, 
to  the  rc£lor  of  the  faid  parifh,  his  leffees  or  agents,  the  fum  of 
four  pounds  yearly,  on  the  third  day  of  May  in  every  year, 
in  lieu  and  full  fatisfaAion  of  all  vicarial  or  fmall  tithes  arifing 
upon  fuch  lands  \  but  he  faid,  that  he  could  not  poQtively  fet 
forth  whether  fuch  payment  was  an  immemorial  payment  by  way 
of  a  modus  or  compofition  in  lieu  of  fuch  fmall  tithes  or  not, 
although  he  inlifted  upon  the  fame  as  fuch.     He  further  faid, 
that  Sir  Thomas  Hatton  was  feifed  of  the  impropriate  rectory  t»f 
All   Saintsy  and   was    entitled  to   fuch  tithes   arifing   therein 
as  his  predeceflbrs  had  taken ;  but  that  as  the  boundaries  of 
the  faid  pariihes  had  been  confufed,  fome  difficulty  had  arifcn 
as  to  the  tithes  to  which  he  was  entitled  ;  that  therefore  it  had 
been  the  cudom  for  the  impropriator  of  All  Saints  and  the  re£lor 
of  S<nnt  Michael  to  receive  their  portions  of  reftorial    tithes 
from  certain  parcels  of  land  lying  promlfcuoufly  and  difperied 

E  c  3  through 
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'  '^'*'*?       through  all  parts  of  Lmifianton  5  tbat  the  fakl  laads  were  pQu 

ifoKD         fefUv  known ;  btit  that  it  coold  not  be  diftioguiflied  m  vbkh  of 

ViiLouGRBT    the  faid  pariihes  they  laid  \   that  the  ciiiVom   of    taking  of 

p«  9aofts,  fuch  tithe  had  been  invariably  obferved  and  ac<|oietced  11^ 
both  the  faid  pariihes  by  the  faid  rectors  ;  and  that  they  had 
taken  tithes  of  hnds  fo  intermixed  with  lands  which  had  ptid 
tithes  to  each  other.  He  further  faid,  that  he  did  not  kium 
whether  there  was  any  gkhe  land  belonging  ta  the  redory  of 
Saint  MicbasPj  lying  interfperfed  and  without  boundaries  amoDf 
his  lands,  or  that  ther^  was  within  the  faid  parifh  fuch  puftooKv 
giving  notice  of  fctting  out  tithes  as  ftated  in  the  bill|  although 
he  believed  that  fome  notice  ought  to  be  given  ;  and  that  he 
Jcnew  not  whether  the  boundaries  of  the  faid  pariihes  were  now 
fdcertainablc  or  not.  He  further  faid,  that  his  eftate  in  Lwg' 
Jianton  was  an  ancient  eftate ;  that  the  fame  had  not  bceq 
increafed  by  purchafe  or  dimin^hed  by  fale  during  the  memory 
of  man  ;  that  he  was  fcifed  thereof  in  fail  only,  and  not  in  fee 
iimple,  by  virtue  of  an  aft  of  parliament  pa/Ted  in  the  fwenty? 
feventh  year  of  King  Herrry  the  Eighth  ;  and  that  by  the  faid  afi 
}ie  and  his  ancedors  had  been  difabled  from  aliening  the  faine^ 
C2^cept  for  jointure  ;  that  the  defendant  Goodcheap  occupied  aB 
his  lands  in  Lortgjlontun  \  that  the  fame  had  formerly  been  divided 
into  two  farms,  though  now  occupied  as  one  %  that  the  number 
of  acres  compoilng  the  fame  had  at  all  times^  within  the  memory 
of  man,  been  the  lame,  as  entailed  hy  the  faid  aft  of  parliament^ 
excepting  that  it  might  have  been  altered  by  exchanges  :  and  he 
infifted»  that,  for  time  whereof  the  memory  of  man  b  not  to  the 
contrary,  there  had  been  paid,  and  of  right  ought  to  be  paid, 
to  the  reftor  of  the  faid  parifti  of  Saint  MicbaeVs  forihethnc 
being,  his  leflces  or  farmers,  by  the  owners  or  occupiers  of  firch 
ancient  farm  or  firms  belonging  to  this  defendant*  as  aforcfaid, 
four  pounds  yearly,  on  the  third  day  oi May  in  eyery  year,  or  as 
foon  after  as  lawfully  demanded,  for  or  in  lieu  of  all  tithes  what* 
foeycr  of  all  titheable  matters  and  things  (except  corn,  grain, 
and  hay)  yearly  ariHng,  growing,  renewing,  or  increafing  in  or 
upon  fuch  ancient  farm  or  farms  as  aforefaid. 

that  he  had  ten-  ^^^  defendant  James  Goodcheap  admitted,  that  the  plaintiff  was 
dcrcd  the  modut^  reftor  ;  that  hf  had  occupied,  as  tenant  to  Lord  IV.  de  prit^ 
and   that    the  certain  farms  and  lands  in  the  parifh  \  and  fpoke  to  the  fame 

fiIfid'^fo**a«rt  ^^^^   ^^  ^°   ^^^^^    ^^"^^'    ^"^   infirtcd  on   the  faid  modus. 

Itj         **^  ^    He  denied,  that  he  had  rcfiifcd  to  fet  out  his  ref\orial  tithes  of 

the  faid  farm  j  but  admitted,  that  he  had  not  fet  out  hi^  vicara! 
tithes,  apprehending  that  the  modus  covered  the  fame  \  and  that 
he  had  tendered  the  modus  annually  on  the  faid  day  to  the 
plaintiff ;  but  that  he  had  refufed  to  accept  of  it.  He  further 
faid,  that  Sir  Thoma^  Hattcn  was  feifed  of  or  entitled  to  the 
impropriate  reftory  of  ^//  Saints  \  that  the  boundaries  of  the  faid 
parifh  had  been  confufed.  and  fome  difficulty  had  arifen  as  to  the 
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tithes  to  which  the  plaintiff  was  entitled  to :  and  be  Tpokc       ArrzHs 

to  the  fame  purport  as  Lard  W.  de  Breie  had  done.     He  fur-         IP^*-^ 

ther  faid,  that  Cocijhutt  if2s  viciiT  o(  All  Saints  \  that  from  Z^^i^^  Willougmbv 

Day  1786  he  had  occupied  lands  in  Longftanton^  as  tenant  to      diBacics. 

Sir  Thomas  Haiton\  but  could  not  fct  forth   what  particular 

lands  fo  occupied  by  him  were  the  lands  late  belonging  to  him, 

the  fame  having  been  for  %  great  number  of  years  occupied  by 

the  fame  perfons  who  had  occupied  the  faid  lands  cS'L9rd  W.  de 

*Br9kg\  but  that  part  were  fituated  in  fhe  ^/uXOxcS  Saint  MicbaePs 

and  part  in  M  Saiftts.    He  further  faid,  that  he  had  had  on  the 

faid  lands  corn,  grain,  and  hay  ;  but  denied,  that  he  had  refuled 

or  neglcAed  to  iet  out  the  tithes  of  the  fame  to  the  rc£tori  of 

the  faid  parifhes. 

The  defendant  Sir  Tbemas  Hatton  admitted,  that  the  {daintiff  that  SnrT.  Hat* 
^as,  as  reftor  of  Saint  MuAaei'st  entitled  to  the  glebe  land  and  ^  T»  *V^ 
tithes  therein  which  his  predecelfors  had  been  entitled  to,  or  to  ^^'*^V. 
fiich  portion  of  tithes  %  and  faid,  that  within  Longjiantm  there 
is  another  reAory,  called  the  parilh  of  Ml  Siuntj  \  that  it  was  a 
diftinft  pariih  fi^m  Saint  A^chaefs  \  that  they  lay  contiguous  to 
each  other  \  that  he  was  impropriator  of  All  Saints  ;  that  the 
IxRmdaries  of  the   faid  parifhes  could   not   be  afcertained  ) 
that  he  claimed  fuch  tithes  of  the  lands  fo  occupied  by  Goad' 
aheap  as  he  and  his  predecefibrs  the  former  redor  of  Ml  Sainti 
liad  received  ;  and  that  the  plaintiff  had  not  any  right  thereto. 

The  defendant   Dame  Harriet  Hattcn,  widow,  and    J.  D.  that  the  bowid. 
Hatton^  an  infant,  by  his  mother  and  guardian,  admitted  the  fii^  "^^  ©f  the  p». 
as  ftated  in  her  hufband's  anfwer  5  and  faid,  that  (he  knew  not  ceitjlai"* 
whether  the  bounds  of  the  parifhes  aforefaid  were  afcertainable ; 
chat  (he  was  a  (Iranger  to  the  boundary  line  ;  that  Goodcheap 
occupied  lands  as  tenant  to  the  Hatton  family  ;  but  whether  the 
fame  were  fituated  within  Saint  Michael  s  parilh  (he  knew  not ; 
and  (he  llated  the  four  pounds  modus  ;  but  faid,  that  (h^  was 
ignorant  whether  it*  covered  thofc  lands  or  not. 

The  defendant  fT.  D.  Hatton  faid,  he  was  an  infant,  and  a  The  defendant 

ilranger  to  all  the  matters  and   tilings  in  the  faid  bills  (^atcd  5  T^"  '*"""  ■"* 

and  humbly  hoped   this  honourable  court  would  preferve  his  ^^ 
rights -and  iiiteirefts  in  the  premifes. 

The  defendant  T,  Cockjhtiit  faid,  the  plaint  iff  was  rcftor,  and  Thevicarof  ^ 
entitled  to  the  fame  glebe  lands  and  tithes  as  his  predeceffors  had  ^^^'^^v*,  ihac 
been  entitled  toj  that  within  the  town  of  Longftanton  there,  ^^^ulei luhll 
were  two  difiin^t  parifhes  \  but  whether  the  boundaries  were  ^^  entitled  to^ 
aicertainable  or  not  he  could  not  tell  \  that  in  OBAer  1787  he  v^tUHmm. 
was  collated  to  the  vicarage  of  All  Saints  \  that  he  was  then 
Ticar  thereof  \  that,  as  fuch,  he  was  entitled  to  the  annual  fum 
of  twenty  poisnds  payable  by  the  impropriator  of  the  faid  redtory^ 
and  to  I'uch  fmall  tithes  arifing  therein  as  former  vicars  had  been 
pccuftomcd  Co  receive  \  that  from  the  time  of  his  being  collated^ 
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» 

^^^^4  /A#  Hatton  family  had  held  as  tenants  to  him  at  a  certain  ycarif 

LoiD  **^"*  *^^  ^^  "^^  i\^\^e%  belonging  to  him  as  vicar,  and  that  he 

WiLioucHBT  ^^s  ^^  entire  ftrangcr  to  ^hc  rights  oithe  Hatton  family  rerped- 

»t  Bkoki.  ing  the  matter  aforefaid. 


The   Byb^p  of      The  defendant  the  Btjhop  of  Ely  fatd,  that  the  plaintiff 

^ilFanfwen.       Tt&or  of  5/.  MichaePs\  that  there  were  in  the  town  of  Z««y- 

Jhntpn  two  pariihes ;  that  Cochjbutt  had  been  duly  inftituted  mto 

the  vicarage  of  All  Saints ;  but  that  he  knew  not  the  boundaries 

between  the  faid  parifhes^   or  of  any  of  the  matters  in  the 

bill. 

Thecau&heard.      '^^e  plaintiff  replied ;  the  defendants  rejoined  ;  and  witnefles 

were  examined  both  in  town  and  in  the  country  on  the  part  of 
theplaintiff)  and  the  defendants  the  Hatton  family  \  and  upon 
beahng  counfel  for  all  parties}  and  reading  the  fbllowing 
evidence  on  the  part  of  plaintiff*,  vi%,  the  feveral  anfwers  of 
the  defendants ;  and  on  producing  an  indenture  of  releafe  from 
.  Herbert  Burgoyne  and  IFilliam  Towes  to  Edmund  HUlfy  dated  the 
SS,  ^^  twenty-eighth  of  Offober,  in  the  twenty-eighth  year  of  ^ueen 

EUzabetbf  propofed  to  be  read  by  the  plaintiff;  to  which  piece 

of  evidence  the    defendant's.   Lord  W.  'de   Brokisy    counfd 

objected ;  but  the  obje6lion  was  over*ruledj  and  the  faid  inden« 

Evidenceitj^a-  ture  of  releafe  allowed  to  be  read ;  and  alfo  on  producing  to  be 

<4.  read  a  paper  writing  purporting  to  be  a  terrier  found  amongft 

the  papers  of  Lady  Hatton ;  and  alfo  a  paper  writing  out  of 'the 

hands  of  Trinity  College  in  Cambridge^  and  proved  by  Mr.  Ser* 

jeant  Le  Blanc,  purporting  to  be  a  terrier,  and  to   which  faid 

two  papers  the  faid  defendant's  counfel  objeded  to  the  reading 

thereof,  and  which  faid  evidence  was  reje^ed  by  the  court ;  and 

upon  reading  the  following  evidence  on  behalf  of  the  defendants 

Lord  W.  de  Broke  and  Goodcbeap,  viz.  the  feveral  depofitions  of 

S.  Stanley^  J.  Cogen^  and  C.  Morting^  to  the  fecond,  third,  and 

fourth  interrogatories;  and  upon  reading  an  order  of  this  Court, 

dated  the  twenty-fecond  of  November  laft,  for  producing  and 

reading  on  their  behalf  the  bill,  anfwers,  and  depofitions  in 

Evidence  rcje A-  ^^^  caufe  of  Atkins  v.  Hatton ;  and  upon  offering  the  depofitions 

cd.  of  W.  Bloom  to  the  third  interrogatory  taken  in  the  faid  caufe 

to  be  read  on  the  part  of  the  faid  defendants,  the  fame  was  ob- 
jected to  by  the  plaintiff's  counfel,  and  the  faid  objection  wtt 
CKfic     ^rnjeti  aMo'^cd  ;  and  upon  hearing  plaintiff's  counfel  in  reply,  the  fanl 
mult.  caufe  was  ordered  to  ftand  over  for  the  judgment  of  the  Qourt. 

The  chief  iMmm       SiR  ARCHIBALD  Macdonald,  Chief  Baron,  no.w  delivered  the 
deUvcn(hcjadg.  fame  accordingly,  and  the  bill  was  difmiffed  againft  the  Hattons^ 


nicnt    of     ti»e 
court. 


Bi/bcp  ofEly^  and  Thomas  Cochjbut,  with  coils. 


The  bill  difmif.      The  Court  further  prdcred  fo  much  of  the  bfll  as  prayed  that 
ftd  as  to   the  the  common  law  right  of  ^l^c  plaintiff  to  all  the  tithes  of  what 

/^trl^m™  "^^"''^  ""^  ^'^"^  ^''''''^^  "^'^'"S  !n  St.  Aftchaeimzj  Ik  cftablilhcd, 

b»  to  tbi  g'.ckt  lan^t,  and  as  to  the  cuftom  of  giw^  mtui, 
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and  as  prayed  that  all  fuch  glebe  lands  as  may  be  found  to  be  in       ATnirt 
the  pofleiEon  of  the  Lord  WUloughby  de  Broke  or  James  Good-        "^^ 
cheap mzy  be  delivered  up;  and  that  a  commiiuon  may  iffue  to  WiLLoe«ii«» 
aicertain  and  fettle  the  fame,  and  to  afcertain  and  fettle  the     dx  Baokk. 
boundaries  of  the  faid  two  pariOies ;  and  that  the  cudiom  of 

£*ving  notice  of  fetting  out  the  tithes  may  alfo  be  eflabliflied, 
;  difmlfled  with  cofts. 

The  Court  further  ordered  a  trial  at  law  upon  the  following  iflaes^iinaedti 
Iflues :  *f>> 

First,  «  Whether,  from  time  whereof  the  memory  of  man  ift,  Whrtlrra 
«  is  not  to  the  contrary,  a  payment  or  compoiition  oi  four  pounds  mdusei^.  ^rm 
♦«  a-year  hath  been  paid  by  the  owners  or  the  occupiers  of  the  EJ^^^tr^Iw 
**  lands  of  the  faid  Lord  Wilhughby  de  Broke  in  Longftantotiy  in 
<<  the  occupation  of  the  faid  defendant  James  Goodcheap  to  the 
««  rectors  of  Saint  MichaeVs  aforcfaid,    and  their  leffecs  and 
*^  agents  in  lieu  or  fatisfa£tion  of  or  for  all  vicarial  or  fmall 
*^  tithes,  and  titheable  matters  and  things  arifing,  growing,  or 
^  increafing  in  or  upon  fuch  lands,  and  that  fuch  payment 
^<  hath  been  ufually  made  about  the  third  day  of  May  in  everj 
♦«  year.'' 

Secondly,  *«  Whether  the  faid  plaintiff  y^mr/  Atlins  is  en-  a^Whrfhe^tta 
«  titled  in  right  of  his  faid  reftory  of  Samt  Mcbaers,  in  the  T;l»«tiffw«*««* 
«♦  town(hip  of  Longjtanton  aforefaid,  to  the  tithes  of  the  lands  ^j^  u^Mtm 
*«  in  Inhanis  Fields  late  the  property  of  the  Sir  Tbotnas  Hat^  ruld. 
^  ton  deceafed,  and  now  in  the  occupation  of  the  defendant 
^  James  Goodcheap i  or  to  fome  part  thereof," 

In  the  firft  iffue,  the  defendants  in  equity  to  be  plaintiffs  at 
law,  and  in  the  fecond  iflue  the  plaintiff  in  equity  to  be  platnti^ 
at  law ;  to  be  tried  by  afpecial  jury  at  the  requefl  of  dcfenci(ant8  ; 
the  judge  to  indorfe,  &c«  and  the  equity  to  be  referved  till  after 
trial* 

The  first  issue  was  tried,  and  the  jurors  found  that  there  Avtrtiatomd 
was  no  fiich  modus  as  was  therein  dated.  ^"^  *•  **• 

ata. 

As  to  THE  SECOND  ISSUE,  a  fimilar  iffue  having  been  direded  The  record  to 
in  the  caufe  of  Jitkifu  v.  Hatton,  and  which  had  been  been  tried  ^^  ^^^  '<'"«* 
before  either  of  the  iffues  direded  in  this  caufe,  in  which  the  ^i^**^"^*^;      ^ 
Hattons  had  futceeded ;  it  was  therefore  thought  prudent  to 
withdraw  the  record  as  to  that  iffue,  and  a  notice  of  motion  now 
being  ierved  to  obtain  an  order  for  taking  the  faid  iffue  pro  con"* 
fejfo  \  and  that  the  cofts  relating  to  the  faid  iffue  both  at  law  and 
in  equity  might  be  tazed^  and  afterwards  paid  by  the  plaintiff. 

• 

The  cauf(?  came  on  for  further  diredions  on  the  firft  of  Fe^ 
kruarf  i  "isi^y  and  on  hearing  counfel  \ 
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ATKiNt  The  Court  ordered  the  deputy  to  take  an  account  of  what 

Mj^an/i        was  due  to  the  plaintiflffirom  JamesGoodcbe^^  for  all  and  fingolar  the 

WituTuGiiar  ^^^^^^^^  matters  and  things  which  had  arifcn  upon,  the  lands 

us  Bacxk.     occupied  by  him  belonging  to  Lard  WVlaurbbf  dt  Broke 'm  Loftg" 

Jlanton^  in  the  paridi  of  &(unt  Michael^  during  the  time  de- 

Unds  belonging  i^sii^dcd  by  the  bill,  and  for  which  lands  both  the  defendantf 

Id  Lorj   Wii'  claimed  an  exemption  from  tithes ;  and  that  J.  Gooddeap  do  pay 

iMigUyiU  Brett  to   the  plaintiff  what  ihall  be  found  due  to  him  upon  (ach 

account. 


Thefecoodiffue      The  Court  further  ordered  the  fecond  iflue  to  be  taken  as 
Tt''^   "^rJ^  confcflcd. 

C^»  The  Court  further  ordered  the  deputy  to  tax  the  faid  plam* 

tiff  his  cofts  both  at  law  and  in  equity  touching  the  firft  ifliie} 
and  what  ihould  be  found  due  when  fo  taxed  to  be  deduded 
out  of  the  cofts  already  taxed  by  the  decree  made  on  the 
hearing  of  this  caufci  the  plaintiff  to  pay  Lard  fFillougbbj  df 
Brokithc  balance  of  the  faid  cofts ;  and  on  the  contrary,  if  the 
balance  fhould  be  in  favour  of  the  plaintifi^the  defendant  to  pa| 
him  the  balance  of  fuch  cofts. 

The  Court  further  ordered  the  plaintiff  to  pay  fbe  HaUms^ 
;  &c«  their  cofts  at  law,  as  to  the  fecond  iffue  to  be  taxed  \  the 
coniideration  of  cofts  touching  the  account  to  be  referved  tiU 
after  the  report. 

Macdonald,  CbUf  Barm% 
HoTHAM,  Barotu 
Thomson,  Barm. 


IIilaitTskw  Bowsher  and  Otheks.  againfi  Morgaw. 

34.  Gbow  !• 

flerefird^bire^  lOtb  February  1794. 

to'iffbH^'of  T^^  ^"^  ^^^^^'  ^^^^  ^^^  plaintiff  if.  Berlelej^  being  m  ft. 
Cra^«w*fnH/rr-  bruary  1789  well  entitled  to  him  and  his  heirs,  in  truftfbr 

firdfiire^  claims  the  plaintifis  Ca  harine  and  Jane^  as  their  guardian  and  tmftee, 
Che  grrat  and  to  all  the  great  and  fmall  tithes  of  the  feveral  parifties  of  We^ 
A  *  •(?*?  *^  ^^«^^  ao<*  Garwayf  in  ihe  county  of  JHerefrrdf  as  imjfMropriate 
^e^ith  of'^f^  re6lor  of  the  faid  parilhes,  by  indenture  dated  the  fourteenth  of 
^tr  1789 )  and  January  17891  demifcd,  leafed,  ftt,  and  to  farm-let  to  the  plain- 
iUtes,  tiiat  the  tiff  J.  J^owjher^  his  executors,  &c.  all  and  fingular  the  faid  com, 
^^  li^^**  ^  g*******  bay^  wood,  gre^t  and  fmall  tithes,  rcferving  the  great  and 
SXidanr^  ^t  ^^^^^  ^'^^^  ^^  ^^^  ^^^^*  '^  eftates,  and  the  wood,  to  hold  to  the 
that  he  had  re-  plaintiff  for  twenty- One  years,  paying  the  firft  yeaf  ieventy»nine 
eeWcd  mtk*  to  pounds,  and  for  every  year  afterwards  one  hundred  and  twentr^ 
f»i/onthciwen.  jgyg  poundsj  that  by  virtue  of  fuch  leafe  the  plaintiff  became  enu- 
^%l%^l^ytu  ^^^^  ^^  *"^^^^^^  *^^^^  fingular  the  tithes  pf  the  faid  parilhcs,  ex- 
fXpir|D(,<m  (he  i^th^f  Odf^fioUowiog,  $•  C.  Af^lt.  ^«P«  4^' 
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cept  fuch  as  were  excepted }  tbat  the  defendant  occupied  Bowin»a  At<» 
from  that  time  certain  lands  therein)  as  tenant  to  the  faid  9"^^^ 
Robert  BirhUy^  and  had  yearly  growing  thereon  corn,  grainj  mSaoa* 
hay,  garden  ftufF,  fruit,  clover  feed,  grafs  feed^  and  other  mat- 
ters, the  tithes  of  which  he  had  refufcd  to  pay  under  colour  of 
a  pretended  deiui/e  or  agreement,  and  had  prevailed  upon  maur 
people  in  the  f»id  pariihes  to  pay  him  fums  of  money  as  com« 
pofitions  for  tithes  from  their  feveral  lands  in  Garway  ;  that  th^ 
defendant  had  been  ferved  with  due  notice  to  quit  the  faid  tithe& 
on  thefecond  day  of  February  17S9,  twelve  days  before  the  date 
and  executing  the  indenture  of  Icafe  to  the  faid  plaintiff*;  that 
he  ought  to  have  quitted  and  delivered  up  poiTefHon  thereof  ac-» 
cordingly ;  tliat  he  refufing  fo  to  do,  the  plaintiff*,  on  the  twen^ 
ty-third  day  of  March  following,  caufed  another  notice  to  be 
ferved  on  him  to  quit  and  to  deliver  to  him  the  poffeffioo  of  the 
£ikl  tithes  at  the  emi  of  that  year,  which  he  had  alfo  refvied  t<» 
jDtnnply  with*.  The  bill  therefore  prayed,  that  the  defendant 
might  difcoyer  and  pay  to  the  plaintiff' y,  Bawfter  thcJhfgU  t»« 
hu  of  all  the  tithes  fubtradted  and  withheld  from  him* 

The  defendant  faidj  that  his  late  uncle  Jamej  Colesj  from  the  The "  dclendaai 
year  ly^a  to  the  year  1782  when  be  died,  had  held  and  was  '"^(^■••^Mt  th» 
the  tenant  of  9II  the  great  and  fmall  tithes  arifing  within,  and  fajQ^e^^  ^^ 
payable  to  the  impropriate  redlor  of,  the  pari(h  of  Garway  (ex« 
cept  fuch  a^  arofe  from  off*  the  lands  of  the  plaintiff*  BerMey  aa 
trufteej  at  the  yearly  rent  of  forty-fix  pounds  from  year  to  year; 
that  on  (he  death  of  his  uncle  he,  as  his  executor^  became  the  te« 
xumt  of  the  faid  tithes ;  that  he  had  ever  fince  continued  tenant 
Ithereof  at  fuch  yearly  rent  from  year  to  year  j  that  fome  time 
previous  to  the  month  of />^n/<7ry  17891  the  plaintiff"  Afib/py 
became  and  was  in  that  month  entitled  as  guardian  as  aforefaid  to 
the  faid  yearly  rent  payable  by  him  for  faid  tithes,  but  that  he  was 
Dot  entitled  tp  receive  the  tithes  in  kind  (except  on  the  lands  ex* 
cepted),  he  the  faid  defendant  being  the  tenant  of  fuch  tithes« 
^e  admitted,  that  Berieleyhzd  leafed  to  Bow/ber  thegreat  and  fmall 
tithes  of  the  parifhes  for  a  term  of  years  not  expired ;  but  denied 
.  that  by  virtue  of  fuchleafc  £^«^<5^r  was  entitled  tothe  tithes  in  kind 
of  the  parifli  of  Gofway  (fave  of  the  lands  excepted]  he  thede« 
fendant  being  tenant  of  fuch  tithes,  and  entitled  to  the  fame  \ 
gnd  he  fet  foith  the  lands  he  occupied  therein,  and  infifted  tha^ 
the  plaintiffs  were  not  entitled  to  an  account  from  him,  an4 
that  he  ought  not  to  be  compelled  to  fet  forth  the  fame.  He 
alfq  admitted^  that  he  had  received  divers  fums  of  money  from 
ieveral  perfons  on  account  of  the  compoiitions  for  the  tithes  arii^ 
ing  from  the  lands  and  grounds  in  Garway  of  the  tithes.  wherc« 
of  he  was  tenant ;  but  faid,  that  he  had  not»  fince  the  twenty- 
fifth  day  of  March  1 789,  received  any  tithes  in  kind  from  any  of 
the  occupiers  in  the  parilh }  and  infiffed,  that  the  plaintiffs  were 
po^  entitlp4  to  an  account  for  t be  fame.  |}e  denied  that  he  had  ever 
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'^thmC"''  ^^  applied  to  on  the  hthz\{ of  B(nv/ber,  favc  by  the  bill,  other 
M^^  than  to  rclinquifli  the  faid  tithes  as  mch  tenant  thereof;  and  he 
Mm  GAM.  admitted  that  he  had  refufedfo  to  do  until  he  ihould  have  a  legal 
and  proper  notice  for  that  purpofc.  He  faid,  that  in  March 
1789,  a  notice  in  writing  was  left  at  his  houfe>  v/s.  "  -Mir. 
««  Morgan  at  Norton,  I  hereby  give  you  notice  to  quit  and  dc- 
**  liver  up  the  tithes,  both  great  and  fmall,  of  and  within  the  pa- 
••  ri(h  of  Garwajy  in  the  QOunXj  of  Hereford^  at  the  end  of  the 
*•  prefent  year.  Dated  the  twenty-third  day  of -MiarrA  1789.  WiU 
«  liam  HaUi  agent  to  Mr.  John  Bo^vjbire^  He  infiftcd  that  the 
faid  notice  was  not  a  legal  and  proper  notice,  or  fufficient  to  deter- 
mine his  tenancy  to  the  faid  tithes,  and  that  the  fame  was  not  de- 
termined.'' 

Tht   cattle  The  plaintiffs  replied ;  the  defendant  rejoined ;  and  witnefies 

^^'^  were  examined  on  both  fides  ;  and  the  caufe  came  on  to  be  heard 

the  tenth  day  of  December  1793  ;  when  upon  hearing  counfeloii 
both  fides ;  and  reading  the  following  proofs  on  behalf  of  the 
plaintifis,'  vix.  a  leafe  of  the  tithes  in  queftion,  dated  the  foor- 
teenth  of  February  1 789,  from  Robert  Berkeley  to  plaintiff  Bow- 
Jber%  and  a  notice  figned  WlUiam  Hale^  dated  the  twenty-tbird 
of  March  1789.;  and  alfo  reading  the  depofitions  of  feveral 
wknefles  taken  in  the  caufe  \  and  (everal  receipts  for  the  defend- 
ant ;  and  hearing  the  plaintiff's  counfel  in  reply,  thd  caufe  was 
ordered  to  (land  over  for  the  judgment  of  the  court. 

The  bin  rvtaia.      The  Court,  on  the  tenth  of  February  I794»  ordered  the  bill 
fdfor  a  y«r.     to  be  retained  for  a  year,  with  liberty  to  the  plaintiffs  to  pro- 
ceed at  law  againft  the  defendant  touching  the  matters  in  quef* 
tjon  as  they  fhould  be  advifed :  cofts  and  further  direAions  to  be 
referved  till  after  trial. 

Tlwpliiniiirre-  An  aAion  of  ejeBment  was  brought  againft  the  faid  defendant 
covers  io  ejca.  to  recover  poffeffion  of  the  faid  tithes  \  and  the  jury  found  a 
^^^  verdift  for  the  plaintiffs. 

The  caufe  came  on  again  on  the  twenty-fourth  of  February 
1 795  on  the  equity  refer vcd^ 

The  tithci  de.  The  Court  ordered  the  deputy  remembrancer  to  take  an  ac- 
creed,       with  countof  the  fcvcral  titheable  matters  which  had  arifen  on  the  lands 

occupied  by  the  defendant  fince  the  thirteenth  day  of  CSJber 
J  789  s  and  alfo  an  account  of  the  feveral  fums  of  money  re- 
ceived from  the  fcvcral  occupiers  of  lands  within  the  parifli,  by 
way  of  compofition  or  othcrwifc,  in  refpcft  of  their  tithes  which 
had  become  due  fince  the  faid  thirteenth  day  of  QEiAer 
1789;  the  faid  deputy  to  tax  the  plaintiffs  their  cof^s,  and  to  pay 
the  fame,  together  with  what  fhould  be  found  due  from  him  in  the 
accounts  herein  before  diredcd. 

The  Court  full. 

Brewer 


cods. 
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Brewer  a^/iinfi  Hill*  KilaiIyTicm 

34.  Cboi  $• 
.    Hert/hrd/biff,  \ft  March  I79l» 

'TpHE  bill  ftated,  that  Sir  John  Peachy^  Baronet^  being  in  March  T|,e  biM  fUtet 
'*'    1 78 1  fcifcd  to  him  and  his  heirs,  or  otherwife  well  entitled  that  Fuuty^thit 
to  feme  good  and  fufficient  eftate  of  inheritance  of  or  to  the  J««p«>Pf»«w  of 
impropriate  rcftory  or  parfonage  of  Uemcl  Htmpjieady  in  the  ly^^/y^,^ 
county  ofHtrtford^  and  being,  in  right  thereof,  well  entitled  to  i„  Htrtford/tirtt 
all   and  all   manner  of  tithes,  both   great  and   fmall,  arifing  demifed  them  to 
therein,  by  indenture  of  Icafe  dated  the  twentieth  of  March  Trofrj  that  rr»ff 
1781,  made  between  him  and  Thomas  Trctt  for  the  confiderations  ^^^f^  ^""^^H^ 
therein  mentioned,  demifedto  the  faid  Trott^  his  executors,  &c.  all  p^/^^^  had  de« 
that  the  reAory  or  parfonage  and  vicarage  aforefaid,  &c«  as  therein  mifed  them  to 
recited  for  twenty-one  years,  fubjefl  to  the  covenants  therein  con-  ^^      phintiff 
taincd;  that  by  a  Certain  other  indenture  of  Icafe,  dated  theclcvcnth  ^'"^'JJ^^^^ot 
of  September  1789,  made  between  Thomas  Trott  and  Thomas  Pa-  j^  refafed  to 
tricky  he  leafed  his  right  to  him  the  faid  Thomas  Patrick ;  that  ^, 
by  a  certain  other  indenture,  dated  the  twentieth  of  Decern'  ^    ^     ^^^^ 
kr  1790,   made  between    the    faid    Thomas  Patrick  and  the  Rep. lit, 
plaintiff  Brewer^  he  T,  Patrick  leafed  his  right  therein  to  the 
faid  Brewer  y  that  by  virtue  thereof  the  faid  plaintiff  was  become 
lirell  entitled  to  receive  all  and  all  manner  of  tithes,  both  great 
and  fmall,  within  the  faid  parifh,    and    the    titheablc  places 
thereof  9  that  he  had  received  fuck  tithes  from  moft  of  the  occu- 
piers of  lands  within  the  parifh,  or  fome  compoiition  for  the  fame, 
fave  from  the  defendant  HiU;  that  the  faid  defendant  had  ever 
&nct  Michaelmas  179O1  and  before  that  time,  occupied  a  confider. 
able  farm  and  lands  in  the  parifli,  from  which  he  had  the  fe- 
veral  matters  ftated  in  the  bill,  the  tithes  whereof  he  had  refufed 
to  pay  to  the  plaintiff  ^r<r«;^r.  The  bill  therefore  prayed,  that  he 
might  fet  forth  an  account  of  the  quantity  of  land  fo  occupied  by 
him  in  the  faid  parifh  of  Hemel  Hemp/lead  fince  Michaelmas  1 790 ; 
the  produce  of  the  feveral  titheable  matters  and  things  before- 
mentioned  ;  and  alt  other  titheable  matters  and  things  whatfoever 
which  had   arifen   thereon  ;  the  values  thereof  j  that  an  ac- 
count might  be  taken  of  what  was  due  to  the  faid  plaintiff  from 
the  defendant,  for  or  in  refpcct  of  the  fame,  fince  Michaelmas 
1 790;  and  that  he  might  be  compelled  to  pay  what  fhould  be 
found  due  to  him  on  taking  iiich  account. 

The  defendant  faid,  that  he  did  not  believe  that  Sir  James  The  defendant 
Peachy^' Baronet^  was  in  March  1781,  or  at  any  other  time,  ^*^*5****'i!^' 
ieifed  in  fee  of  the  impropriate  reftory;  that  he  knew  not  whe-  covtwuuuTihat 
ther  he  was  in  any  manner  entitled  to  the  fame,  nor  as  fuch,  or  be  mould  only 

pay  a  compo- 
fitloh  of  )t.  6d  an  acre  to  the  owner  of  the  tithes^  in  lieu  of  the  tithe  of  the  landdemifed  \  that  frott^ 
tbcofigina)  kflce  of  the  tithes,  bad  agreed  to  that  eifcd  witli  the  faid  Tfruw,  and'Uiat  ibe  faid  covi* 
aant  wat  bindipg  00  the  prefcnt  I«(rcc« 

In 
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in  any  manner  proprietor  or  owner  of  all  or  any  part  of  the 
titheable  matters  and  things,  either  great  or  fmall,  arifing  there-^ 
in,  or  that  fuchdcafe  had  been  madeasflatcd  in  bill;  that  at 
Michaelmat  1 790,  he  occupied  a  farm  and  lands,  with  the  appur- 
tenances, fituated  in  the  faid  reflory,  which  confifted  of  arable, 
xneadow,  or  pafture  land :  and  he  fet  forth  the  quantities  of  com 
and  grain,  &c.  &c«  he  had  thereon  as  demanded  by  ^id  bill ; 
but  he  denied,  that  the  plain tifif  was  entitled  to  receive  inkiiui  tke 
faid  tithes,  for  that  he  held  the  faid  farm  and  lands  under 
Chrlftopher  Tower,  who  had  fiipulated  and  agreed  with  him,  at 
t]bte  time  he  let  fuch  farm  and  lands,  that  he  (hould  never  be  ^- 
ed  upon  to  fet  out  or  render  in  kind  fuch  tithes  for  the  Ipace  of 
four  years  from  Micbae/mas  1790,  but  that  he  {hou!d  pay  «  on- 
tofition  to  the  owner  for  the  great  tithes,  not  exceeding  three  flul- 
lings  and  fixpence  an  acre  ftatute  meafure  ;  that  he  demifed 
the  fame  under  a  certain  indenture,  dated  the  fecond  of  >^^ 
1783,  made  between  the  faid  Chriflopher  Tower  and  the  &id 
Thomas  Troit  \  and  be  therefore  infiiled,  that  the  faid  covenants 
and  ag;reements  fo  entered  in  between  them  rcfpe<fling  the  great 
tithes  of  his  faid  farm   and  lands  were  ftill  fubfilUng  and  valid 
agreements.  He  further  faid»  that  he  having  fo  very  inconfider- 
aoLe  a  quantity  of  fmall  tithes;  and  believing  that,  as  every  other 
landholder  in  pariOi  paid  after  the  rate  of  flxpence  an  acre 
in  lieu  and  as  a  compenfation  for  fuch  (mall  tithes,  he  fiioiild 
only  be    called   upon    to  pay  the    fame,    he    liad  kept    no 
account.    He  further  faid,  that  on  the  twenty-fecond  of  ^- 
vember  1 791 ,  the  plaintiffgave  |}ublic  notices  in  the  par4{h  church 
concerninz  the   faid  tithes,  viz.    *<  Hemel  HempJIead^   Hsrti^ 
/<  tithes.  Notice  is  hereby  given,  that  the  refpedlive  landholders 
«(  and  others  within  this  parilh  are  defired  to  attend  at  Mr,  WU* 
«  Ham  Wilforfs^  the  fign  of  the  White  Hart,  on  Frida^^  the 
<*  fecond  day  of  December  next,  at  ten  o'clock  in  the  forenoon, 
«<  then  and  there  to  account  for  their  tithes  of  the  year  ending 
^  the  twenty-ninth  of  September  laft.     Wilhughby  Brewer^  J%- 
«<  vember  the  twenty-fecond  1791 ;''  that  in  purfuance  of  find 
notice  he  attended  there  for  the  purpofe  of  paying  the  plaintiff 
irhat  was  due  to  him  in  refpedt  of  faid  great  and  fmall  tithet 
a&er  the  rate  aforefaid,  but  that  he  had  refufed  to  take  the  fame. 
He  denied,  that  he  had  ever  received  any  notice  from  the  plaai* 
tiff  to  fet  out  his  tithes,  either  great  or  fmall ;  or  that  he  had  ever 
demanded  the  fame  for  the  faid  year,  fave  as  aforefaid  %  and  h« 
iniiftedupon  the  faid  agreement,  and  that  both  the  faid  C.  T^vmt 
and  the  plaintiffs  were  bound  by  it. 

The  plaintiff  replied  ;  the  defendant  rejoined  %  and  wit* 
nelles  were  examined  on  both  iides;  and  upon  hearing 
counfei  on  both  fides  ;  and  reading  the  following  evtdeocc 
for  the  plaintiff,  viz.  a  leafe  from  the  dean  and  chapter  of 
Saint  FauVs  to  Sir  James  Feacby^  Baronet^  dated  the  twenty* 

of  Jutti  l^^^\  a  leafe  (latcd  the  tweaty-iecoad  of  Manh 
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tjto  fcotti  the  Reverend  W.  Bingham  to  Sir  James  Peachy  %  an-«       Birtwtt 
other  dated  the  twentieth  oS  March  1781,  from   &>  James        ""^^ 
Jpeacby  to  Tbemas  Trott\  another  dated  the  eleventh  of  Sep^        ""'• 
tenAer  17J9  from  Thomas  Troit   to  Thomas  Patrick  \  another 
dated  the  twentieth  of  December  1790  from  Thomas  Pairick  to 
•the  plaintiff  W'.  Brewer  %  the  fcvcral  depoiitions  of  witnefles 
taken  in  the  canfe ;  and  the  anfwer  of  the  defendant ;  and  read- 
ing the  following  evidence  for  the  defendant,  vi%»  an  indenture 
of  leafc,  dated  the  fecondof  ^^lY  1783,  made  between  Chrif^ 
Pipher  Tower  and  Thomas  Trott  \  fevcral   depoiltions  \    an  af- 
%nment  of  the  faid  kafe  from  Thomas  Trott  to  T.  Patrick ; 
and  hearing  the  plamtiflT's  counfel  in  reply ;    the   faid  caufe  Curim    sMJmw 
was  ordered  to  ftand  over  for  the  judgment  of  the  eotirt ;  and  the  «^. 
caufe  ftanding  this  day  in  the  paper  of  caufes  for  the  judgment 
of  the  comt ; 

Sir   AacHiBALn  Micoonald,  Chief  JSa/vis^  delivered 'the  Tlw  tithet  ^ 
fame  accordingly  5  and  the  deputy  remembrancer  was  ordered  ^^  '"  ^"^ 
to  take  an  account  of  all  the  reAorial  and  vicarial   tithes  de-  ^^^    ^ 
maaded  by  the  bill,  but  without  cofts,  to  the  time  of  the  hear- 
ing i  further  directions  and  cofts  to  be  referved. 

Hie  deputy  made  his  report,  dated  the  fouiteenth  of  February 
»795 ;  ami  upon  opening  the  decree  and  report ;  and  hearing 
counfel  on  both  fides ;  and  upon  much  debate  of  the  matter 
touching  the  cofts  of  taking  the  account ; 

The  Codrt  ordered  the  report  to  be  confirmed,  but  with-  TherrportcciN 
out  cofts }  and  the  defendant  to  pay  to  the  plaintiff  the  fum  of  firmed. 
thirty  pounds,  iev«i  ihilUngs,  and  fourpence,  reported  due  to 
liim  for  bis  reSorial  tithes ;  and  alfo  nine  pounds,  four  ihiUings, 
and  ninepence,  for  bis  vicarial  tithes* 

MacdonaLd,  Chief  Baron^ 
HoTHAM^  Baron* 
Thomson,  Baron, 

Aldrick  againfi  Marriot.  sJTcio""^ 

Stjffilk,  igtbMay  1794* 

THE  vicar  of  Stow  Market  and  Stow  Upkni^  in  the  county  of  The  vicar  ofth* 
SMk,  claimed  the  tithes  of  hay,  clover,  grafs,  trefoin,  ^^^^ 
cioquefoin,  rye  grais,  colewortb,  tarea»  hemp>  flax,  hopS|  uJ^^J^  -^  ^7 
wool,  lamhi,  agiftment  of  barren  and  unprofiuUe  cattle,  and  fdh^UQiAy^xi^ 
other  fniall  tithes  arifing  therein  in  the  years  17&8  and  1 789  in  tied  to  4d.  an 
kind.  ''"^  ''^  ^^  ^^ 

the  tithe  of  mea- 
dow and  paftare  Und  in  Smo  Upfamd,  ^he  hindt  caDed  BacHi  otherwife  Reaisy  otherwife  SHekfiM, 
^wcd  of  Che  mMMroT  $t9m  M^kit,  vt  tlihc  finee,  But  he  is  tncitled  (9  Uw  other  teall  tithes  of  the 
ttdpuiiliffisakiad. 

The 
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'  n^  The  defendant,  Rcieri  Marriat,  admittedf  tbat  At  pfalntjB 

Umaiot*  ^^5  Yicar  ;  and  iniifted^  that^  from  time  whereof  the  memory  ot 
*  man  was  not  to  the  contrary,  there  ought  to  have  been,  and  ftiU 
ought  to  be,  with  refped  to  the  faid  parifli  of  Siow  Upland^  paid 
to  and  accepted  by  the  vicar  of  the  faid  parUhes  for  the  time 
being  yearly  and  every  year  at  Lammas^  or  as  foon  after  as  the 
fame  hath  been  demanded,  the  feveral  modufesot  oiftomary  pay- 
ments'following,  that  is  to  fay :  First,  For  every  milch  cow  the 
fnm  of  twopence  halfpenny,  to  be  paid  at  Lamsnas  in  every  year, 
for  and  in  lieu  and  full  fatisfa^lion  of  the  tithe  of  milk  or 
cheeefc ;  and  if  fuch  milch  cow  be  an  heifer  of  the  firft  calf, 
then  the  fum  of  one  penny  halfpeni^y  and  no  more  for  that 
year.  Sbconolt,  For  every  acre  of  mown  ground  or  meadow 
the  fum  of  fourpence,  to  be  paid  at  Lammas^  in  lieu  and  full  fa- 
tisfaftlon  of  the  tithe  of  hay.  Thirdly,  For  the  tithe  of  wood 
of  every  houfeholder,  one  hen  called  an  hearth  hen^  to  be  deli-' 
Tcred  at  the  vicarage  houfe  on  &t,  Stephen*!  Day  in  every  year. 
Fourthly,  That  when  there  was  no  tithe  calf,  an  allowance  had 
been  and  was  to  be  made  for  every  calf  which  was  fold,  the  tenth 
part  of  the  price  of  the  calf  or  calves  fo  fold  ;  but  if  any  was 
weaned,  then  for  every  calf  fo  weaned  the  fum  of  one  penny 
halfpenny  and  no  more,  to  be  paid  at  Lammas.  Fifthly,  For 
every  heifer  of  one  year  old  for  its  feed  the  fum  of  one  penny, 
to  be  paid  at  Lammas.  Sixthly,  The  tithe  lamb,  if  any  there 
happened  to  be  at  Lammas^  and  if  there  was  no  tithe  lamb,  then 
for  every.  Iamb  an  halfpenny  yearly  to  be  paid  at  Lammas. 
Seventhly,  For  pigs,  where  there  was  no  tithe  pig,  for 
every  pig  the  fum  of  an  halfpenny.  Eighthly,  For  geeie, 
where  there  was  no  tiihc  geeie,  for  every  goofe  the  fom  of 
an  halfjpenny,  to  be  paid  at  Lammas.  Ninthly,  For  every  foal 
the  fum  of  one  penny,  to  be  paid  at  I^ammas.  Tbkthly,' 
£ggs»  if  they  be  demanded  in  the  week  before  Ea/ler.  The 
defendants  fet  out  the  particular  lands  in  their  refpe&ve  occu- 
pations in  the  faid  years,  and  the  titheable  matters  which  had 
arifen  thereon,  with  the  value  of  the  fame ;  and  faid,  thac  for 
(everal  years  previous  to  the  plaintiff's.  induAion,  they  had  paid 
for  the  ufe  of  the  vicar  for  the  time  being  annual  fums  or  com- 
pofitions  for  and  in  lieu  of  certain  tithes  in  kind  ariiing  from 
their  lands  and'  premifes,  fome  of  which  had  been  received 
by  the  plaintiff  himfelf,  including  the  aforefaid  moiufes ;  but  that 
if  the  (aid  modufes  fhould  not  be  fubftantiated  to  the  fatisfa£tion 
of  the  court,  the  feVeral  matters  and  things  for  which  they  are 
fiated  to  be  due  were  included  in  the  annual  payments  or  com- 
p6fitions ;  and  that  fuch  feveral  matters  and  things,  together 
with  all  the  other  titheable  matters  and  things  for  which  no  jm0« 
Jus  is  before  dated  to  be  due  and  payable,  ought  to  be  covered 
by  faid  annual  payments  $  that  they  had  been  feveral  years  paid 
to  and  received  by  the  vicar  of  the  faid  pariihes  for  the  time  be- 
ing; 
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Ifig  I  that  the  fame  were  binding  on  the  plaintiff  until  deter-      Aldbtcc 
mined  by  Ug/jl  notice,  which  they  had  not  received.  a^^hfi 


Mariiot* 


The  defendant  T.  C  Fj/ie  faid,  he  occupied  two  pieces  of 
zneadow  in  Stow  Upland^  called  St&w  Up/and  Fieldy  containing 
«bout  fiTe  acres,  and  alFo  a  houfe,  garden,  and  parcel  of  land  con- 
taining about  fevcn  acres,  but  which  was  formerly  computed  at 
ten  acres,  fituate  in  Stoiv  Mnriei  :  and  he  fet  forth  the  value  if 
jt,  and  of  his  titbeable  matters;  and  infifled,  that  the  plaintiff  was 
not  entitled  to  the  tithes  thereof  in  kind,  for  that  from  time  where* 
of  the  memory  of  man  was  not  to  the  contrary,  there  had  been  and 
"was  payable  by  each  and  every  occupier  of  meadow  and  pafture 
land  within  and  throughout  the  parifh  of  Stow  Upland  to  the  vicar 
thereof  for  the  time  being,  at  Lammai  Day  in  each  year,  or  as 
foon  after  as  demanded,  a  certain  modus  or  yearly  fum  of  four- 
pence  an  acre  for  and  in  lieu  and  full  fatisfaAion  and  difcharge 
of  the  tithes  of  all  titheable  matters  and  things  whatfoever  year- 
ly ariiing  in  or  upon,  or  had  and  taken  from  every  acre  of 
meadow  land  and  every  acre  of  padure  land  within  the  faid  pa« 
riih  of  Stow  Upland^  in  anu  upon,  and  from  every  acre  of  land 
^rithin  the  faid  parifh  ufed  and  occupied  as  meadow  land  or  paf- 
ture  land;  that  the  faid  m§dus  or  yearly  Turn  of  money  had,  from 
time  whereof  the  memory  of  man  was  not  to  the  contrary,  been 
accordingly  paid  to  and  accepted  by  the  vicar  of  faid  parifh  of 
^tow  Upland  I  and  he  indfled  on  the  faid  modus  in  bar  of  plain* 
tiflFs  demand  of  tithes  of  hay  and  other  tithes  arifing  from  the 
faid  two  pieces  or  parcels  of  meadow  or  pa  (lure  land,  fituate  in 
faid  parifh  of  Stow  Upland.  He  alfo  infifled,  that  this  mefTuage, 
with  the  galrden  and  other  appurtenances  thereto  belonging,  and 
the  faid  piece  or  parcel  of  land  in  the  parifh  of  Stow  Atarket^ 
heretofore  called  Backs,  were  formerly  part  and  parcel  of  the 
Manor  tf  Stow  Markety  otherwife  Abbots  Hall^  in  the  parifh  of 
&0W  Market  \  that  the  faid  manor  of  Stow  Market,  otherwife 
jibhafs  Hail,  with  its  rights,  members,  and  appurtenances 
(whereof  the  faid  defendant's  meffuage  and  garden,  with  the 
appurtenances,  and  piece  or  parcel  of  land  containing  feven 
acres  were  parcel),  was  from  time  whereof  the  memory  of 
man  was  not  to  the  contrary,  before,  and  down  to  and  at 
the  time  of  the  diflblution  of  the  late  diflblved  monaAery 
of  St.  Ofwyth,  otherwife  Ofyth,  in  the  county  of  Effex,  parcel 
of  the  pofTeffions  of  the  faid  monaflery  ;  and  that  during  all 
the  time  the  abbot  of  the  faid  monaflery  for  the  time  being 
was  feifed  in  his  demefne  as  of  fee  of  the  faid  Manor  of  Stow 
Market^  otherwife  Abbofs  Hall,  with  its  rights,  members,  and 
appurtenances,  whereof  the  faid  meffuage,  &c«  were  parcel; 
and  that  the  abbot  of  the  faid  monaflery  for  the  time  be« 
ing^  in  right  of  his  faid  monaftery  during  all  the  faid  time  by 
bimfelf  or  his  faid  farmers  or  tenants,  fo  had  and  held  the  faid 

Vol.  IV.  F  f  mar^ 
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iit»ticK  manBr  (f  Smo  Malrkii^  ^tk^rmSt  Mhfs  Hall^  widi  its  riglilt» 
^•ii'Sli       members,  and  appurtenances,  whereof  the  faid  mefliiage^  Ac 

JdAAAioT.  y/ffxt  paTccl,  acquittcd  and  difcharged  of  and  from  the  paj« 
flhtent  of  all  tithies  whatfoerer,  as  well  great  as  fmall,  jetAj 
arifingy  &c.  in  or  opon  the  fame ;  that  the  find  momftoy 
being  one  of  the  creater  monafteries^  and  having  lands  above 
the  clear  yearly  value  of  two  hundred  pounds,  was  diilblved 
by  virtue  of  the  aA  of  parliament  made  in  the  thirty-firft 
year  of  Hiftry  the  Eigitbf  intitled,  «  An  A&  for  the  TUt* 
<<  folution  of  Monafteries  and  Abbies  ;**  that  by  virtue  of  the 
faid  ftatute,  and  by  reafon  of  the  abbot  for  the  time  being  «f 
the  fatd  monaftery  having,  during  all  the  time  aforefind, 
held,  in  manner  aforefaid,  the  faid  Manor  ^  Stow  Mariet^  other- 
wife  Mhefs  Hmllf  with  its  rights,  members,  and  appuitenaace\ 
whereof  the  faid  mefliiage,  &c«  were  part  and  parcel^  i|0^ 
quitted  and  difcharged  of  and  from  the  payment  of  all  ttdici 
whatA>ever,  both  great  and  fmall,  he  infifted  on  fuch  ou 
emption  or  difcharge  in  bar  of  faid  plaintiff's  demand  of  tithes 
«f  his  faid  mefibage,  garden,  and  land  in  Siow  AiarioL  He  fur- 
ther faid,  that  the  iaid  Manor  of  St9w  Mnrket^  otherwife  Aikto 
HaHf  with  its  appurtenances,  were  granted  out  by  the  faid  king 
to  Sir  Thomas  Darcej^  Knight^  his  heirs  and  afligns^  which  fay 
fbme  means  before  or  in  the  year  1659  came  to  JtlUtHom,  wli» 
conveyed  the  fame  (except  a  farm  called  jfiMs  Hall  Fmm^ 
and  the  tithes  thereof)  to  Itbomas  Btaeierh  and  his  afligD^ 
who  in  i6tfo  conveyed  the  faid  meffui^e  and  garden,  with  the 
appurtenances  and  land  called  Backs^  to  one  J^eph  Crane,  vndff 
whom  defendant  claimed  title  thereto.  He  Uid,  that  he  flioaU 
have  been  ready  to  have  paid  the  piMntiflT  the  fiud  modus  (rf'fbor- 

Emce  an  acre  for  the  faid  parcel  of  land  in  the  parifh  of  &n» 
[j»/sm/,  in  cafe  he  had  ever  demanded  the  fame.    He  further 
fatd,  that  the  two  pieces  of  land  in  Stow  Upland  were  for  a  coa- 
fiderable  time  before  i77S«let  to  tenants  who  ploughed  part 
thereof,  and  that  during  fuch  time  fnch  tenants  and  the  vicar  of 
the  faid  pariih  agreed  that  the  fiud  occupiers  fhould  pay  tothe  vior 
or  vicars  in  lieu  of  the  faid  modus  of  fburpence  an  acre  for  fesHich 
of  iaid  land  as  was  ufed  as  meadow  or  pafhve,aad  of  the  tithes 
of  the  titheable  matters  and  things  of  fo  much  thereof  as  was 
iifed  as  arable  land,  eightpence  in  the  pounds  according  to  the 
rent  thereof,  amounting  to  three  fhilUngs  and  fourpence  a-yeai^ 
and  which  faid  compofition  was  accordingly  paid  to  the  plaintiff's 
bthety  as  vicar,  and  others  his  prcdeceflbrs,  as  vicars  of  the  fad 
parifhesy  until  1782,  during  which  time  psut  of  the  faid  land 
continued  to  be  occupied  as  arable  i  and  he  infifled,  for  theiea- 
isps  aforefaid,  that  he  ought  not  to  be  decreed  to  account  wiah 
the  plaintiff  for  any  of  the  titheabk  matters  which  had  arifen  sa 
hii  faid  lands  and  prcmifa  fincc  the  faid  plaintiff  frffTrwrr  the 
7iar4tfcfac£ud|>arilbci, 
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Tbt  pluntiff  replied ;  the  defendants  rejoined ;  and  vitneflei 
Were  examined  on  both  iides }  and  upon  hearing  counfel  oa 
both  fides  feveral  days  i  and  on  reading  the  following  evidence 
on  the  behalf  of  the  defendant  7".  C.  Fj/i^^  yiz.  the  minifter^s 
ftccoants from  THE  aucmentaiion  offxqb  {rotaMichoilmasui 
the  thirtieth  to  Mkboilmas  in  the  thirty-firft  year  of  Hmry  thi 
Eighth  \  a  grant  from  the  faid  king  to  Thomas  Darcey^  dated  the 
thirtieth  of  J^^ly^  in  the  thirty-eighth  year  of  the  faid  king's 
reign;  an  indenture  dated  the  twcnty-fifth  of  jfprU  1666,  be- 
tween Thomas  Biackerly  and  Robert  Reynolds  of  the  one  part^  and 
IMeph  Crane  of  die  other  part }  an  indenture  dated  the  twenty- 
fifth  of  March  1 708,  between  George  Richardfon  of  the  one  part^ 
and  Thomas  Richard/on  of  the  other  part ;  an  indenture  dated 
the  fixth  of  September  1706,  between  Jofeph  Crane  and  Edmund 
Cram  of  the  one  part,  and  C.  Cutting  and  T.  Raymond  of  the 
other  part ;  an  indenture  dated  the  twenty-fourth  of  June  17x49 
between  George  Richard/hn  and  Rebecca  his  vrife  of  the  firft  part^ 
George  Peacock  of  the  fecond   part,  EJszabetb  Heuldon  of  the 
third  partf  and  George  Richard/on  zadMary  Heuldon  of  the  fourth 
part  i  an  indenture  dated  the  fixth  of  March  1 706,  between 
Charles  Cuttings  Thomas  Raymond^  and  Jofeph  Crane^  of  the  one 
part,  and  George  Richard/on  of  the  other  part ;  the  depoiitions  of 
feveral  witneflcs  taken  in  this  caufe ;  the  depofitions  of  Thomas 
Turmrvad,  of  Philip  Richer  to  the  fourth  interrogatory;  and  the 
depofidoo  of  Jofeph  Pnrnington^  and  certain  exhibits  marked  with 
the  letters  A.  and  B.  were  feverally  offered  to  be  read  as  evidence 
on  the  part  of  the  (aid  defendant,  and  the  reading  thereof  was 
objefted  to  by  the  plaintifiT's  counfel,  and  the  objections  allowed^ 
and  reading  the  following  evidence  on  the  behalf  of  the  plaintiff'y 
-was.  certain  terriers  produced  from  the  regiftry  of'  the  Bi/hop  ef 
Norwich^  relating  to  the  faid  parifhes  of  Stow  Market  and  Stoto 
UplMd  aforefaid,  beginning  the  nineteenth  of  Juno  1 709,  and 
ending  the  feventeenth  of  May  1784 ;  the  depoutions  of  fevend 
witnettcs  taken  in  the  caufe ;  and  the  anfwers  of  feveral  receipts 
figned  fniliam  Jldrici,  (5*c.  ^  the  caufe  ftood  over  for  the  judg* 
ment  of  the  court  ^  and  the  caufe  being  continued  in  the  paper 
lor  that  purpofe ; 

Thb  Court  ordered  a  trial  at  law  on  the  two  fd&ofrin^ 
J  to  wit, 

Fjest,  •*  Whether,  from  time  whereof  the  memory  of  man 
^  is  not  to  the  contrary,  there  hath  been  and  is  payable  by  each 
'<  and  every  occupier  of  meadow  and  pafture  land  within  and 
s<  throughout  the  parifh  of  Stow  Upland^  in  the  county  of  Suf^ 
^  fJk^  to  the  vicar  of  the  faid  parifli  for  the  time  being,  at 
<<  JLammoiS  Day  in  each  year,  or  as  foon  after  as  demanded,  a 
<«  certain  modus  or  yearly  fum  of  fourpence  an  acre  for  and  in 
^  li^u  and  full  fatisf action  and  difcharge  of  the  tithe  of  all 

F  f  a  ^  titheaWc 
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Ai»«icx  **  titheable  matters  and  things  whatibcver  yearly  arifing,  Imp* 
siah^        M  peningy  growing,  renewing^  or  increafing  in  or  upon,  or  Im 

MAMtioT.  «(  jm^  taken  from  every  acre  of  meadow  land,  and  every  acre  of 
^  pafture  land  within  the  faid  parifh  of  Stow  Upland^  in  and 
f<  upon,  and  from  every  acre  of  land  within  the  faid  parifh^ufed 
^  or  occupied  as  meadow  land  or  pafture  land.** 

Secondly,  *<  Whether  the  mefluage,  with  the  garden  and 
«*  appurtenances,  and  a  piece  %t  parcel  of  land  called  Badlt^ 
*<  otherwife  Riod^s^  otherwife  Stick/off  j^  in  the  occupation  of  the 
^  defendant  Thomas  Crqjkt  Fi/ke^  are  part  and  parcel  of  the  Mm* 
^^  nor  of  Stow  Market^  otherwife  JbMs  Hall^  in  the  parifli  of 
<<  Stow  Market^  in  the  county  of  Suffolk^  formerly  parcel  of  the 
^*  pofleilions  of  the  monaftery  of  Saint  0/wytb^  otherwife  Ofjtbf 
^  in  the  county  of  E/ZeM^  and  as  fuch  acquitted  and  difcharged  of 
**  and  from  th,e  payment  of  all  tithes  whatibever,  as  well  great  as 
^<  fmall,  yearly  arifing,  growing,  renewing,  increafing,  or  hap- 
<<  pening  in  or  upon  the  fame." 

The  defendants  in  equity  to  be  the  plaintifl?  at  law  in  the  M 
iflue ;  and  in  the  fecond  ifluc,  the  defendant  T.  C.  Fj/te  to  be 
plaintiff  at  law. 

The  Court  further  ordered  the  deputy  to  take  an  accoimtof 
all  the  titheable  matters  ariiing  upon  the  lands  in  the  occupatioD 
of  the  defendants  R.  Marrioi  and  Jamei  Bryant,  in  the  parilhof 
Stow  Market,  during  the  time  demanded  by  the  bill,  with  cofb ; 
and  alfo  to  take  an  account  of  the  tithe  of  agifhnent,  and  all 
other  tithes  arifing  on  the  lands  in  the  occupation  of  the  de£end* 
ants  R.  Marriot  and  feveral  others,  in  the  f<||d  parifh  of  Suw 
Upland^  except  on  fuch  lands  as  were  by  them  claimed  tobeco* 
vered  by  the  before-mentioned  modus  of  fourpence  an  acre,  with 
cofls,  to  be  taxed}  and  alfo  to  take  a  like  account  as  againflthe 
<lefendant  T*  C.  Fi/ke,  but  that  the  fame  be  without  cofis. 

The  firft  iilue  was  tried  at  the  fummer  af&zes  1794,  and 
averdi£l  found  for  the  defendants,  who  were  the  pbuntifi 
therein. 

The  fecond  iilue  was  alfo  tried  at  the  fpring  affixes  179J1  vA 
a  verdiA  found  for  the  defendant  Fi/ke,  who  was  the  plaintiff 
therein. 

By  an  order  made  the  feventh  of  June  1796,  the  deputy  was 
at  liberty  to  make  a  feparate  report  as  to  the  account  direfliei 
againft  Fi/ke,  and  the  caufe  was  ordered  to  come  on  for  fiirthcr 
^ire&ions  on  fuch  report,  and  on  the  pofieas  on  the  faid  iffocst 

In  purfnance  of  which  decree,  and  of  a  general  order  of  traof^ 
fer dated  the  fixteenth  dayof  June  1795,  and  of  the  afbrdiid 
•rdcr  of  the  feventh  of  Jum  laft,  the  deputy  remembrancer 

nadi 


J 
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xQadt  his  report  herein,  dated  the  firft  of  July  1 796,  and  thereby      AtsticB 
certified  that  he  had  proceeded  on  the  faid  reference  \  and  that        H^f 
a  charge  havins  been  brought  in  before  him  on  the  behalf  of  the     WAtrnwr. 
plaintiff  asainft  the  defendant  Fi/ke  touching  the  faid  tithes,  he 
had  confidered  the  fame  \  and  it  appearing  to  him  that  the  tithes 
therein,  claimed  arofe  from  lands  claimed  to  be  covered  by  the 
wtodusj  he  had  therefore  difaliowed  the  fame. 

On  opening  the  matter  of  the  decree,  report,  and  pofteaSf  <m 
the  eighth  of  March  1796,  and  reading  the  fame  \  and  on  hear- 
ing  counfel  for  the  plaintiff; 

Thb  Court  ordered  the  report  to  be  confirmed,  and  the  bill 
io  be  difmiffed  as  againft  Fijke^  with  cofts  both  at  law  and  in 
equity. 

Thb  Court  full* 


V  ■  

The  Mayor  op  Leicester   againft  Rudikg.      T«fir.  Titu, 

34.  Gbo.  3* 
Liiceftirftnrti  ^thjulj  1794. 

^H£  bill  ftated,  that  the  plaintifis,  by  virtue  of  divers  grants  The  corporatkNi 
^^  to  them  made  by  divers  kings  and  queens  oi  England  ^xA  of  orLMtf/«rUen- 
Great  Britain  or  otherwifc,  had  been  for  many  years  entitled  to  *'*'•*  ^  ***• 
"divers  meffuages,  tenements,  and  lands,  to  the  tithes  of  hay,  fmaU  ^^j^  ^  ^^  ^.^ 
tithes,  herbages,  oblations,  and  obventlons  arifing  in  the  parlih  carafe  of  Smm 
of  Saint  Mary^  in  or  near  the  borough  of  Lelcejler^  and  par-  Mmry^  m  cht 
ticularly  upon  the  eftatcs  called  *«  The  Farm  of  Weficoates^^  borough  of  L«-. 
otherwife  the  Weftcoaie's  Eftate,  and  Dannetfs  Hall,  otherwifc  2riy7o^to?d^ 
Dennetfs  Hall'  Efiate^  belonging  to  the  defendant  Rudtng  in  of  the  eftatet 
the  faid  parifh  ;  that  the  defendants  had  feveraliy  occupied  the  called  Wtficoauu 
laid  eftates  for  fcvesal  years  paft,  and  had,  annually,  hay,  hemp,  ^fi^*  •"<*  ^^ 
ilax,  potatoes,  cows,  mares,  fheep,  hens,  geefe,  ducks,  pouU  J^^^'  -'* 

try,  bees,  milk,  calves,  foals,  lambs,  wool,  eggs,  honey,  wax,  and 
janprofitable  cattle  thereon,  the  tithes  of  which  they  had  refufed 
to  pay*  The  bill  therefore  prayed  an  account  and  payment  of 
what  ^ould  appear  due  thereon • 

The  defendant  R.  Rudtng  faid  that  he  was  owner,  and  that  his 
anceftors  for  fevcral  "years  had  been  the  owners,  and  feifed  of 
Weficoat/s  EJlate^  and  alfo  of  part  of  Dannetfs  Hall  Eftate ;  and 
that  fame  confided  pf  divers  melTuages,  lands,  and  tenements  % 
pid  he  infifted,  that  he  was,  and  that  his  anceftors  for  feveral  years 
paft  had  been,  feifed  of  all  and  all  manner  of  tithes  of  com,grain^ 
hay,  and  other  tithes  growing  in  and  upon  Weftcoat^s  Farm^ 
and  upon  fuch  part  of  the  Dat\t\en^s  Hall  EJiate  as  belonged  to 
iiim,  as  appeared  by  feyeral  deeds  in  his  cuftody  and  fet  forth 
jo  his  anfwer  :  and  he  fet  forth  an,  account  of  all  the  l^oufes  and 
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Ttt  Matoi   lands  he  had  and  claimed  to  be  entitled  to  in  WifleotOff^  Dim* 

•»  ^*'Vi'"'  «^'  -Hi//,  and  BrumpiingJIhorpe^  and  by  vrhom  they  were  rented 

KuMm'      ^^  ^^°^  *"^  ^^^  yearly  rent  thereof  \  but  he  faid,  that  he  coidd 

not  fet  forth  the  boundaries  as  they  lay  contiguous  to  each 

other.    He  further  faid,  that   from  a  deed  of  the  tenth  of 

yanuofy  16729  it  appeared,  that  Walttr  Rts£ng  the  father,  and 

Walter  Ruding  the  fon,  parties   to  that  deed,  and  the  faid 

defendant's  anceftors,  were  entitled  to  or  «t  leaft  had  d^mei 

r  not  only  the  tithes  of  com  and  grain,  but  alfo  the  tithe  hay  and 

all  other  tithes  arifing  upon  the  faid  eftatet  and  farms  ;  and 
that  he  claimed  to  be  entitled  to  the  tithes  thereof  as  devifee  £or 
his  life  under  the  laft  will  and  teftament  of  JFitSam  Rmdbig, 
late  elder  brotheri  deceafed. 


The  defendant  T.  Rohinfon  faid>  that  he  was  the  vicar  or  mU 
sifter  of  the  parifli  of  Saint  Mary  aforefaid  \  that  he  bdicTcd 
the  pladntiflTs  were  entitled  to  the  tithes  demanded  by  the  bill ; 
that  he  had  never  pretended  to  be  entitled  to  the  tithe  of  hay 
and  fmall  tithes  arifing  in  the  faid  parifh ;  that  neither  he  nor 
any  of  his  predecefibrs  had  ever  received  any  fuch  tithes  ;  but 
that  in  cafe  it  (hould  appear  that  he  was  entitled  thereto,  he 
claimed  the  benefit  thereof.  He  faid,  that  he  had  recdved  the 
Eajhr  offerings  or  dues  arifing  in  the  parifh,  but  whether  in 
his  own  right,  or  as  tenant  to  the  corporation,  he  could  not  let 
forth  ;  for  tliat  he  had,  ever  fince  his  being  induAed  into  die 
living,  paid  to  the  corporation  annually  the  fum  of  three 
ihillings  and  fourpence,  but  for  what  or  on  what  accoiunt  he 
could  not  tell,  fave  that  he  had  been  informed  it  was  on  account 
of  Eajler  dues.  He  further  faid,  that  there  were  certain  other 
rights  and  dues  belonging  to  him  as  vicar^  whfch  were  mentioned 
in  an  ancient  terrier  remaining  in  the  court  of  the  archdeaconry 
of  Leicefier^  and  ftated  in  his  aufwei*.  He  admitted,  that  there 
was  no  redtory  in  the  parifii  \  that  it  was  a  vicarage  only,  to 
which  the  king  prefented  ;  that  it  was  not  endowed  with  any 
tithes  whatfoever  |  and  that  the  vicar  was  provided  for  by  dtc 
faid  terrier. 

The  plaintiflTs  replied  ;  the  defendants  rejoined ;  and  witneflcs 
were  examined  on  the  part  of  the  plaintiff  in  town* 

The  caufe  came  on  to  be  heard  on  the  thirteenth  day  oiJwK 
1793,  and  at  fcveral  following  periods  $  when  upon  hearing 
counfel  for  all  parties  j  and  on  reading  an  orde^  date^  the;  t wen* 
ty-eighth  day  ol  April  1792,  to  prove  exhibits  6n  behalf  of  thfi 
faid  plalntiffi,  viz,  exhibit  A.  being  an  extra^  from  a  inanii* 
fcript  book  marked  L  and  H.  72,  and  intitled  «  Refftdff  JiUsj 
^^  Jlrrii  Beatit  Marie  de  pratis  Leycejiica  generak^  in  THB  BOD^ 
1.EIAN  LIBRARY  in  the  univerfity  of  Oafird  i  tui^it  B.  bdng 
alfo  an  extract  from  a  manufcript  book  mzcVtAJeventy-Jive  J.  an4 
intitled^    <<  Regijirum  LibrorulH  MonaS.  Beats  Maris  de  praL 
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^  Lmnfi.  jrtm^M  Urn.  per  Jratris  W.  Ciarkf  tune  Pncmkris^  Tmw  UAr&k 

mifo  m  THB  BODLBIAK  LUtART  at  Ot^d  rcfpe^vclj  mcntioiicd  ^'  hmtcmrEA 

9ik{  referred  to  in  the  depofition  of  Join  CaUy^  gentleman^  a  avililm. 
vitoieis^a  behalf  of  the  £ud  plaintiffs,  and  being  ofiered  to  be 
read  in  evidence  on  their  behalf,  the  defendant's  counfel  ob* 
jefted  th^eto  whieh  was  allowed  by  the  court  \  and  the  follow* 
ing  evidence  being  then  read  00  behalf  of  the  plaintiffs,  vi%*  ^ 
grant  to  the  corporation  of  iMcefiir^  dated  the  feventeenth  of  Ay 
iruary  1575,  the  thirty-firft  year  of  ^uem  Elizabith  \  a  leafe^ 
dated  the  twenty-fifth  of  Sif^embtr  i<So4,  from  the  mayor 
o(  Liice/ler  to  Walter  Rudtng,  and  various  other  leafes  from  the 
faid  corporation  to  the  faid  tF*  Ruding,  and  to  other  perfons } 
the  anfwer  of  the  defendant  J2.  lidding  to  the  fecond  amended 
biU»  Fo.  2. ;  a  grant  of  the  twenty-fifth  of  January  ^  in  the  twen- 
ty-fourth oi^ueen  ESztAeti,  to  Edmund  Dofvming  znd  Peter jf/b^ 
im ;  the  depoiitions  of  y.  Les/ln  and  %  Bruce  \  a  charter  of  thm 
firAof  Jum^vtk  the  forty-firft  year  oi^uienElixabetb ;  andreading 
the  following evidenceon  the  behalf  of  the  defendants }  an  entrf 
in  the  minifter's  account  in  the  thirtieth  year  of  Henry  the 
£igitif  relating  to  the  j/iiey  de  Pratii'f  an  entry  of  the  thirty* 
£rft  year  of  Henry  tie  Eighth  g  an  entry  of  the  fourth  and  fifths 
and  fifth  and  fixth  years  oi Philip  and  Mary\  various  entries  in  the 
miniftcr^  accounts,  beginning  the  fifth  year  oi^ueen  Elistaketb  to 
tfai9  fixth  of  James  the  Firji  \  the  certificate  of  the  furvey  of  the 
college,  chauntries,  he.  made  by  the  Bijbop  <f  Lincoln  and  others^ 
dated  the  thirty*feventh  year  oi  Henry  the  Eighth  from  the  avo* 
icSNTATioM  OPFICE  i  the  particulaf  of  a  grant  dated  the  fourths 
•f  May,  the  fourth  and  fifth  of  Philip  and  Mary ;  the  ofiice  copy 
of  a  grant  to  Reeves  Buddy  of  the  fifth  of  ytugufi,  in  the  fourth 
aind  mth  of  Philip  and  Mary,  firom  ths  chapel  of  the  rolls  i, 
zo.  ofiicecopy  of  the  faid  grant,  dated  the  twenty-fifth  of  January^ 
twenty-fourth  of  Elizabeth  i  an  indenture  of  releafe,  dated  tho 
twenty- feventh  of  March  1652,  between  Thomas  Nurye  of  the 
jEurft  part,  Walter  Ruding  the  elder  and  Walter  Ruding  the 
yoiinger  of  the  fecond  part ;  a  particular  for  a  leafe,  dated  the 
twentyrfecond  of  November  1574,  from  r^B  augmsntatioh 
OFFicfii  the  copy  of  a  leafe,  dated  the  firft  of  June,  in  the  eighth 
year  of  ^ueen  Elizabeth,  from  the  faid  c^ueen  to  Edward  Holtei 
.the  copy  of  a  leafe,  dated  the  twei^ty-fecond  of  November,  in  tho 
tenth  year  of  ^^  Elhfabetht  from  the  faid  <}ueen  to  the  fai4 
^wardHolte ;  and  i^pqn  reading  further  evidence  fqr  the  plaiifc«« 
tifis,  viz,  feyeral  entries  from  the  minifter's  accounts,  beginning 
the  tenth  year  of  J^ni^  fhf  Pi^ft^  and  ending  the  feventeenlh 
year  ef  Charles  the  firfi ;  s^q4  Mpon  hearing  the  reply  on  the  be^- 
half  of  the  plaintifi,  thecat^fe  was  ordered,  on  the  third  day  of 
BAruary  laft,  to  ftand  over  for  the  judgment  of  the  court  \  and 
ft|f  came  ftanding  in  the  paper  this  day  y 

F*4  J«t. 
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ThkMatob        Thb  Lord  Chief  Barok  delivered  the  judgment  of  the 

•'  ^"^*i**'  Court ;  and  the  deputy  was  ordered  to  take  an  account  of  what 

jT/piMs.      ^^  ^^^  *^  ^^^  ^^^^  plaintiffs  from  the  defendants  refpeAivdy 

for  the  'feveral  titheable  matters  demanded  by  the  bill  which 

had  artfen  fince  Michaelmas  1768. 

_  » 

But  THE  Court  did  not  think  fit  to  direft  the  cofts  of 
this  fuit  to  this  time  to  either  party,  except  to  the  defendant 
T.  Robinfon. 

K.  B.    The  bill  wai  filed  12.  Geo.  3. 

T»i».  T«tM»  CoLLYER  azainjl  HowsE. 

34.  Gbo.  3«  o      ^ 

Norfolk^  26th  July  1794. 

The  TicMT  of  ^HE  bill  ftatcd,  that  there  was,  and  had  been  for  time  immc- 
irrMrAnr,  with  L  morial,  a  perpetual  vicarage  in  the  parifli  of  Vroxbam,  with 
Sate^^ln^the  ^^^  chapel  of  Salehoufe^  in  the  county  of  Norfolk^  annexed ; 
county  of  ^«r.  that  the  vicar  thereof  was,  by  fome  endowment  or  prefcriptioQ» 
foU,  annex-  entitled  to  all  the  tithes  arifing  therein  in  kind^  except  the  tithes 
^•C^^"?  ?I*  of  corn  and  grain  ;  that  in  the  year  1776  he,  the  plaintiff,  was 
w  cuT  g^  inftituted  and  indufted  into  the  faid  church  ;  that  he  had  ever 
"  and  given  to  fince  been  the  vicar  thereof ;  that  he  was,  as  fuch^  entitled  to 
lioriw  ofed  in  the  faid  tithes,  and  particularly  to  the  tithes  of  hay,  clover,  and 
huibandry  5  of  milk  j  that  the  defendant  Howfe  occupied  and  was  the  owner  of 
S  •nd'n^t  »*arm,  on  which,  fmce  the  twelfth  of  Augujl  1790,  he  had 
in  the'  fwarth  •  mowed  clover  grafs  and  milked  cows,  but  had  not  rendered  the 
and  of  every  tithes  thereof ;  that  he  or  his  fervants  bad  ufually,  on  the  days 
tenth  evening  of  milking,  when  the  lithe  of  milk  ought  to  have  been  paid, 
HS^'^^mtld'^of  «^'>*^edhis  cows  only  in  part  at  firft,  and  rendered  the  tithes  of 
fDilk$  and  Aates  ^"^^  partial  milking  as  the  juft  tithe  of  all  the  milk  ;  that  iboD 
that  the  defend-  after  the  tithliig-man  had  withdrawn  himfelf,  he  proceeded  to 
ant  milked  the  milk  the  reft  of  the  cows,  and  never  rendered  the  tithe  of  the 
^U^o^^lhi  milk  fo  laft  milked,  or  made  any  fatisfaftion  for  the  fame.  TTie 
clover  hay  by  the  ^'''  further  ftated,  that  the  defendant  Read  occupied  a  farm  in  the 
tenth  fviranh,  pariOi,  and  had  mowed  thereon  clover  grafs,  of  which  he  di<i| 
See  s.  c.  Anft.  ^9^  juftly  fet  out  the  tithes  ;  for  that  he  had  only  fet  them  oat 
Kep.  481.         by  the  tenth  fwarth  inftead  of  the  tenth  cock  as  he  onght  to  have 

done.  The  bill  therefore  prayed,  that  they  might  be  decreed 
to  account  for  the  faid  tithes,  and  pay  what  fhould  appear  to  be 
due  thereon. 

The  defendant  The  defendant  John  Howfe  ful?mitted,  whether  the  plaintiff 
^t'S^''^''^  ^^ entitled  to  the  tithes  of  Wroxham  and  Salehmfi,  he  having, 
given  to  horfei  ^°<^^  his  inftitution  and  induction  into  the  faid  vicarage,  been 
pfcdin  huiban.  duly  licenfed  to  the  perpetual  curacy  of  the  parifh  of  SouthumUf 
iry  it  not  tithe,  and  to  the  vicarage  of  Raydon^  in  the  county  of  StiffhU,  witbo^^ 
-       *  havirtg  obtained  any  difpenfation  or  union  for  holding  the  faid 

vkftrage  of  fFropcham  with  SaUbdufc    He  admitted^  that  he  was 

owner 
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owner  of  a  farm  in  the  parifh ;  that  he  had  mowed^  in  lygi*         ^^Ti* 
twenty  acres  of  clover  grai's  thereon  \  and  he  infifled,  that  he  had       )^nL 
fet  out  the  tithes  thereof  duly  and  fairly.     He  further  faid,  that 
he  had  cut  a  fmall  quantity  of  clover  grafs  green  for  the  fupport 
and  maintenance  of  his  horfes  ufed  in  tilling  the  land  ;  and  that 
he  was  advifed  that  no  tithe  was  due  for  the  fame.     He  further  •^•t  *•!»!&» 
£iid|  that  he  had  kept  upon  the  faid  premifes  fome  milch  cows  5.  ^^  .^^''^ 
that  he  had  caufed  them  to  be  milked  ;  and  that  the  tenth  (M^t 
mornings  and  tenth  evenings  meals  were  juftly  and  truly  ren- 
dered and  paid  to  and  taken  away  by^  the  plaintiff*,  or  by  fome 
perfon  by  his  direction  ;  that  he  did  not  fet  out  his  tithe  milk 
in  the  manner  as  ftated  in  the  bill ;  but  that,  on  the  co^trary^ 
on  the  mornings  and  evenings  on  which  the  tithe  milk  became 
dn6y  the  cows  were  milked  fairly,  and  in  the  ufual  way«  and  the 
tithe  fairly  rendered  and  paid.    He  further  faid,  that  he  had 
sot  mowed,  taken,  or  carried  away,  from  any  part  of  his  faid 
lands,  any  meadow  grafs  made  into  hay,  except  a  very  fmall  ****    *•     *■' 
quantity  upon  fome  borders  which  was  given  green  to  the  horfes  ftJSuichmTiiJ 
ufed  in  tilling  his  farm  for  their  neceifary  fupport  for  want  of  UtieryferwlMi 
Other  food  ;  and  that  he  had  alfo  mown  fome  fodder  for  the  no  titte  mmm 
purpofe  of,  and  which  was  ufed  in  thatching,  and  litter  for  the  ^^ ' 
yard,  and  for  no  other  purpofe  ^  and  that  he  had  not  fet  out  any 
tithe  of  fuch  fodder,  apprehending  that  none  was  due.    He  ^^^  Had«  ae* 
admitted,  that  the  tithe  of  fuch  clover  grafs  as  was  mown  as  ^"^^V***^ 
aforefaid  and  made  into  hay  was  fet  out  by  thefwarth  \  and  ^^tn^ttt  out 
Infifted,  that  the  fame  was  fet  out  in  the  fame  manner  as  the  his  clover  hay  iii 
tithe  of  clover  grafs  had  been  before  fet  out  for  and  accepted  by  ^  iwarth. 
the  plaintiff*,  as  vicar  of  the  pari(h  *,  that  it  was  the  ufage  and 
cuftomof  the  neighbouring  parifhes  where  tithe  of  clover  grais 
^r  hay  had  been  taken  in  kind  ;  that  clover  grafs  was  fo  very 
liable  to  heat  and  receive  damage  by  being  put  together  in  heaps 
when  green,  that  the  fame  was  never  put  into  cocks  until  after  it 
had  been  feveral  times  turned  in  the  fwarth^  and  almoft  made 
into  hay  y  that  tt  was  frequently  carried  off"  while  in  the  fwartb^ 
without  ever  being  put  into  cocks,  and  particularly   in  wet 
(eafons ;  that  from  the  appearance  of  the  weather,  he  was  under 
the  neceillty  of  taking  away  fome  of  his  faid  clover  grafs  with- 
out cocking  or  heaping  the  fame }  but  that  a  full  tenth  of  fuch 
clover  grafs  as  was  mown  and  made  into  hay  was  fet  out  as  and 
for  the  tithe  thereof,  and  might  have  been  taken  ^way  by  the 
plaintiff*  if  he  had  thought  fit  fo  to  do* 

The  defendant  7.  Read  admitted,  that  he  occupied  lands 
in  the  parifh ;  ana  fpoke  nearly  to  the  fame  purport  as  the 
other  defendant. 

The  plaintiff*  replied  \  the  defendant  rejoined  ;  and  divers  The  caufo 
witnefles  were  examined  on  boch  fides  j  and  the  caufe  came  on  ^•*"*' 
ip  be  heard  on  the  feventh  of  July  1 794  ;  when  upon  hearing 
cbunfel  fully  on  both  fides  \  and  reading  the  depofitions  of 
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CMtTBft     ftveral  witnefles  on  both  fides  taken  in  the  caofe«  the  autk 
^H^-       was  ordered  to  ftand  over  for  the  judgment  of  the  Comt ;  wad 
Howis.      ij^^  f^Q^^  QQ^  ftanding  for  that  porpofe,  jndgment  wm  pio* 
nounced  accordingly  this  daj  bj  ths  Lord  CHiEr  BAKoif. 

TWf  ba  difimC*      The  Court  thereupon  ordered  the  bill,  fo  frf  at  k  ibii|^  a 

Mat  10  Che  do-  eoznpenfation  for  the  tithe  of  clover,  to  be  ^tifmUIVi  ^jj^ 
wcutgrecai     ^^^ 

md  n'^  ti  to  The  Coitrt  further  ordered,  as  to  fo  much  of  the  bSI  ag 
^ciovcf  hay.    charged  the  defendants  with  improperly  fetting  out  the  tithe  of 

the  laid  dover  m&^  to  be  diimiiled,  without  cofts  on  eiiher 

fide. 

The  Court  further  ordered  a  trial  at  bw  vpon  the  kBawimg 
ifihe,  to  wir. 

An  IftMtfiraft.  «^  Whether  the  defendant  Join  Hovffi  did  or  did  not  do^ 
<i4  IS  C17  tf  tht  f c  and  fairly  fet  out  and  render  to  and  for  the  ufe  of  the  fiii 
bM  SSy  *t  ^  plaintiff,  the  tithe  or  tenth  of  all  the  milk  had  and  tadcen  bf 
^^^  1W7        ^c  i^jjn  from  his  cows  fed  and  kept  on  his  farm  in  the  paorift 

^  of  Wroxbamf  or  the  titheable  places  thereof,  fince  the  twelf& 
^  day  of  idugf^  I79<>>  ^^  period  mentioned  in  the  UU." 

A  n-Heaiini  The  plaintiff,  in  Micbailmas  Ttrm  1 79^1^  ezhiluted  a  petkion 
grwtedattotho  to  the  couFt>  ftating,  that  be  conceived  himfeiraggrieved  by  ib 
^^h!l  ^  ^*  much  of  the  decree  as  m*dered,  «  that  as  to  fomuch  of  the  Aid 
iTfiimto!  ^^  ^  ^^  ^  charged  the  defendants  with  improperly  fetting  oat  the 

^  tkhe  of  clover  grafs,  the  bill  ihould  be  difmificd  wkhovt 
^  cofts  ;**  and  fubmitting  that  the  Court  ought  to  have  decreed 
in  hi9wxt  of  the  petitioner  fo  far  as  the  bill  fought  relief  0Q0« 
eeming  the  tithe  of  clover  grafs»  he  prayed  a  re«hcaring  on  that 
head ;  and  on  the  feventeenth  day  of  Dtcember  17949  a  le* 
hearing  was  ordered.  It  was  accordingly  put  in  the  paper  of 
cauies  for  that  purpofe,  and  came  on  to  he  re-heard  00  thf 
Tbf  psittt  rp.  fifteenth  day  of  Maj  1797  before  the  faid  Barons  :  when  upon 
'^^^^  ppening  the  decree  and  petition  %  and  hearing  couniel  on  both 

fides  for  feveral  days  ;  and  reading  the  feveral  depofitions  taken 

in  the  caufe  00  both  fides  ;  and  hearing  the  reply  ;  and  upon 

ptrm    «/vf)Cir«  foil  debate  of  the  matter ;  the  caufe  was  orderc4  to  ftand  ov«f 

^*  for  judgment  \  and  the  fame  ftanding  in  the  paper  of  caufea  tUl 

day,  the  ^wcnty-firft  of  July  1797  \ 

TbcdeoteaitD  T|i^  CpuRT  ordered,  that  fo  much  of  the  decree  of  die 
ih«  Hirniir«i  of  twenty-fixth  day  of  Julj  1794,  as  is  before  fhrted,  be  reverled| 
fa*  **h'  "^iT^  ^'^^  ^  deputy  take  an  account  of  what  was  due  from  thft 

dove/  ha/'  in  defendant  J.  Mtnvji.  (the  defendant  J*  i2/at(  having,  prevk)iist% 
IWanU  i«T*><*  ^^  re-hearing  of  this  caufe,  departed  this  life,  and  the  plaintiff 
cd,  and  the  de-  waiving  the  account  prayed  againft  him  by  his  bill)  in  re();i|feft  ^ 
Doty  ordered  to  ^^  ^j^^  ^f  ^jj  gjovcr  grafs  had  and  mowed  and  made  into  hay^' 

^\te  '"tilhc!  a°^  ^^^^  ^y  ^'^  fro'^  off  h'*5  ^^^^  »°^  '^^«  ^^«»*«  ^^**»  ** 

ihereof  at  de-  fiud  p^lfh  of  fFrofcham,  with  SaUbwfi^  and  the  titheable  i^acef 

inandcd  by  tht  '  J  '  t^^CTCO^ 

bflL 
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AeKof,  from  the  period  in  tlie  bill  mentioned,  but  nHtbout  cofts ;  OQtir»« 

Mid  that  the  fum  of  ten  pounds  deposited  with  the  faid  deputy  .«£^. 

ftmembnmcer  to  abide  the  event  of  the  faid  petition  be  returned  ''>^^c> 
kj  the  faid  depot j  remembrancer  to  the  plaintiff. 

Cook  Mgainfi  Gripfik.  Thm.  tmh^ 

Buddnghatn/Hri^  l6tb  Julj  1794* 

THE  vicar  of  Dptton^  otherwife  DoyfringUn,  in  the  connty  of  The,  ^far  of 
Jhtckf^  chimed  the  fmall  tithes  of  the  parifli ;  the  great  and  J^SiTijJ? 
flndl  tithes  of  certain  lands  in  the  parifli,  and  particularly  in  the  u  ot^jJio^ 
•ownfliip  or  hamlet  of  Monton  (in  which  are  two  farms  called  fiiuiUttshu^ik^ 
Comfiotifs Farmtad  Full  Rivej  Farm\  and  alfo  within  the  towiv-  P^^  1  *od  f» 
Alps  or  hamlets  of  E/hftj  otherwife  Afion,  and   Watrpigton^  ^^dl^lL 
Otherwife  Warrmghn^  otherwife  Waldridgei  and  ftated,  that  Mmwrn^^^t^l 
Hmry  the  Eighth^  by  his  letters  patent  dated  the  twenty-firrenth  w^  W^f^rn^f^, 
<rf  December^  in  the  tbirty-feventh  year  of  his  reign,  granted  the 
Kdory  of  Dyntcft,  with  its  rights  and  appurtenances  then  hte 
belonging  to  the  monaftery  of  Godflowe,  m  the  county  of  OxfhrJ^ 
and  alfo  the  patronage  and  right  of  prefentation  to  the  vicarage 
of  DnmngtMj  to  R.  Brown^  C.  Edwards^  and  W.  Wardlowe^ 
their  heirs  and  affigns  for  ever ;  that  the  faid  grant  in  no  wife 
infringed  upon  his  faid  right  as  vicar  of  the  parifli  ;  that  by 
divers  mefne  conveyances,  the  faid  rcAory  and  advowfon  became 
▼efted  in  Richard  Serjeant  \  that  Richard  Ser/eani  afterwards 
Ibid  and  conveyed  thereout  iomc  portion  of  the  ft'/Aw  thereof  (but 
not  the  reAory  itfelf)  to  Symon  Mayne,  who  was  lord  of  the 
nflftior  of  Dwton ;  that  Symon  Mayne  being,  in  1660,  tried  and 
ctmviSed  of  high  treafon,  his  eftates  became  confifcated,  and 
trefted  in  the  crown ;  that  they  were  afterwards  granted  to  his 
H&yd  Highnrfs  James^  then  Duhe  ofTorh  ;  that  all  parfbnaget' 
and  tithes  were  excepted  out  of  the  faid  grant ;  that  the  Ui4 
dthes  fo  belonging  to  the  faid  Symon  Mayne  having  remained  in 
the  crown,  one  or  more  leaie  or  leafcs  thereof  had  been  fome 
time  iince  granted  to  W.  Roper  /  that  the  faid  tithes  then  were 
become  veAed  in  him ;    that  he  claimed  to,  be  entitled,  by 
^rce  thereof,  to  the  tithes  of  com  and  h?  j  of  the  Demefne  Lands 
pfDyntortf  and  of  certain  other  lands  in  the  pariffa  ;  and  that  he» 
in  fcfme  refpcAs,  difputed  the  plaintiff's  right  to  the  tithes  he 
claimed  ;  that  Richard  Serjeant  being  fo  entitled  to  the  reAorr 
did,  many  years  ago,  convey  to  Richard  Ingotcf/byy  fince  deceafeo^  , 

certain  meflyages,  lands,  &c.  in  Watringpn^  otherwife  fFa/dridg^ 
whereof  the  plaintiff  claimed  to  be  entitled  tp  all  tithes^  both 
great  and  finall ;  that  the  faid  fi«  Serjeant  alfo  executed  fome  deed 
fo  the  intent  that  the  faid  R.  Ingold/by  and  his  heir$,  &c.  fliould 
be  fecured  from  the  payment  of  tithes  by  paying  to  the  vicar 
about  thirty*feven  pounds  a-year  for  the  tithes  arifing  thereon  • 
that  i^e^  tbf  faid  R*  Serjea^^  dymgi  W*l^otfi  Serjeant ^  his  aeph«^ 


'« « > 
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.  Coo»  and  heir  at  law^  became  feifed  of  the  premiies  Co  conveyed  as 
mgMifi  aforelaid  >  that  he  negleAed  to  pay  the  tithes,  or  fuch  compofi* 
CaijTFiv.  jj^jj  jjj  Yicu  thereof;  that  in  Eafiir  Tmn  1683,  Rkbard  Struk- 
land^  the  then  vicar  of  the  parifli,  and  the  fucceflbr  of  Tbmmu 
Carter^  with  whom  the  faid  compofition  was  made,  filed  his  bill 
againft  the  faid  Richard  If^ld/ky  and  his  tenants  in  Watdridgty 
and  alfo  againft  ff^*  Serjeant  and  hb  tenants  in  the  hamlet  of 
jifton^  for  the  arrear  of  the  faid  compofitimi  of  thirty-levea 
poinds  yearly,  when,  amongft  other  things,  the  fame  was  ordered 
to  be  paid  in  equal  proportions ;  that  the  faid  R»  Ingpl^hy  didy 
fome  time  after  the  pronouncing  of  the  faid  decree,  and  in  c(m* 
fequence  thereof,  continue  to  pay  to  the  faid  R.  StrickUmd  one 
moiety  of  the  faid  yearly  payment  of  thiny-feven  pounds  ;  and 
by  virtue  of  a  deed  of  indemnity  of  the  eighth  of  JFuif  x6%t$ 
he  called  upon  William  Serjeant  to  repay  him  the  fame,  which  he 
negleded  to  do  %  that  thereupon  he  tnrought  hb  ejeftment  far 
the  recovery  of  the  lands  dextiifed  to  him,  and  obtauned  a  verdifii 
and  eptered  up  a  judgment  therein  ;  that  the  faid  fF.  Sefjeani 
thereupon  filed  his  bill  of  complaint  in  the  court  of  chamcbrv 
agamft  the  faid  Sir  Richard  Ingpldjby  to  be  relieved  againft  the 
(aid  judgment  \  that  the  caufe  came  on  to  be  heard  on  the 
t^enty-ieventh  of  Majy  in  the  firft  year  of  James  the  S^cwd^ 
when  it  was  prdered,  that  unlefs  the  plaintiff  did  pay  to  the 
defendant  what  be  had  paid  to  the  vicar  for  tithes,  together  vrith 
his  cofts  and  charges,  and  did  in  future  pay  the  fame  during  the 
continuance  of  the  faid  term,  or  indemnify  the  faid  defendant  and 
his  eftate  from  the  payment  of  tithes,  the  faid  bill  fhould  ftand 
difmifled,  and  the  injuTi£kionbe  diffolved.  The  bill  then  further 
Ihted  various  other  matters  and  deeds, &c.and  that  the  defendant 
Mary  Serjeant^  widow,  ftill  retained  the  poffeffion  of  thie  reAory 
of  Vvtitoft,  and  infifted,  that  it  had  never  been  exprefsiy  con* 
veyea  from  her  family  ;  that  fhe  claimed  to  be  entitled  thereto, 
and  to  the  tithes  of  Upfon  in  J)ynton  }  ai>d  (hat  ibe  difjputed  his 
right  to  fuch  great  tithes.  The  bill  then  fyrf her  fbted,  that  the 
ddfendant  Griffin  and  others,  the  occupiers, h;(d,fpr  a  confiderable 
length  of  time,  occupied  farms  in  the  faid  townOiips  of  different 
people,  and  had  divert  titheable  matters  and  things  ariiing  there- 
on, particularly  wheat,  barley,  oat$,  peiafe,  beans,*  Q:i^ea,  barren 
cows,  fheep  fhorn  in  and  out  of  the  pariih,  and  other  niatters*  ^ 
fiated  in  the  bill.  The  bill  then  further  infilled,  that  the  piaint|£ 
as  vicar  of  Pyn^ots,  was  entitled  to  all  titheS|  both  great  and* 
fmall,  arifing  upon  the  faid  farms  jn  the  townfhips  of  Mcretott^ 
Jifton^  and  JValdridge  %  that  diyers  paymei^ts,  by  way  of  compofi^, 
tion  for  fuch  tithes,  had  been  paid  to  hirp  by  the  occupiers  o£ 
lands  therein  fince  he  h^d  been  vicar  of  the  parifh  \  that  he. 
having  difcovered  that  fuch  compofitions  yrere  yery  inadequate 
to  the  real  value  thereof,  determined  tp  take  his  tithes  in  kind^ 
or  to  have  the  payments  enlarged  \  but  that  the  defendants  not 
af ceding  to  his  propofals^  he  caufed  a  notice  in  writing,  bearing. 
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date  the  nineteenth  day  oi September  1787,  figned  by  him,  to  be        Coor 
fcrrcd  on  the  defendants  the  occupiers  refpcftively,  whereby     ^  H^P. 
they  were  defired  to  take  notice,  that  the  compofition  then  paid       *'""*»• 
to  the  plaintiff  in  lieu  of  tithes  of  the  f^ms  occupied  by  theitif 
vould,  oathe£fth  oi  April  17889  ceafe  and  determine;  and 
that  from  thenceforth  they  were  required  to  fet  out  their  tithtt 
in  kind  \  that  notwithftanding  fuch  notice,  they  had  refufed 
to  fet  out  their  tithes  iq  kind,  or  to  make  him  any  fatisFadioa 
in  Ueu  thereof.    The  bill  therefore  prayed  an  account  of  the 
tithes  withheld  fince  the  fifth  day  of  Jprtl  1788,  particularly  of 
the  agiftment  of  the  feveral  oxen,  barren  cows,  heifers,  fleers^ 
itirks,  horfeS)  colts,  and  iheep  fhorn  out  of  the  faid  parifh,  and 
brought  into  the  faid  parifb  after  (bearing  time,  and  after\rards 
fold  or  fent  out  of  the  parifh  before  the  next  {hearing  time^  and 
alfo  of  iheep  (horn  within  the  faid  parifhj  and  fent  out  of  the        ^ 
faid  parifh  before  the  ilext  {hearing  time,  and  of  all  other  the 
barren  and  unprofitable  cattle  kept,  fed,  and  depa{lured  by  thb 
defendants  in  and  upon  the  faid  farms  and  lands  occupied  by 
them  as  aforefaid  iince  the  faid  fifth  day  of  April  1788  ^  and 
payment  of  what  ihould  appear  due  thereon. 

The  defendants  William  Griffin^  James  Dover ^  Charles  Jtmet^ 
void  James  Franklin^  {aid,  that  the  plaintiff  might  be  entitled  to 
the  (mall  tithes  of  the  pari{h,  but  that  he  was  not,  to  their  know-* 
ledge»  entitled  to  the  great  tithes  therein,  or  in  the  hamlets  of  . 
J^on,  fVialdridge^  Moreton^  and  Ford,  They  admitted,  that  they 
had  occupied  farms  in  the  pari{h,  and  had  kept,  fed,  and  depaf- 
tnred  thereon  oxen,  cows,  heifers,  fteers,  horfes,  colts,  and  other 
barren  and  unprofitable  cattle,  and  had  divers  {heepfhorn  out  of 
the  parifh,  and  brought  into  it,  and  kept  on  the  farms  and  lands 
occupied  by  them  as  aforefaid  after  {hearing  time,  and  afterwards 
fold  or  (ent  out  of  the  faid  parifh  before  the  next  {hearing  time) 
and  alfo  fheep  Ihorn  within  the  faid  pari{h,  and  kept  there  after 
they  were  (horn,  and  fent  out  of  the  faid  parifh  before  the  next 
ihearing  time  ;  but  that  they  knew  not  whether  the  tithes  of 
sigifhnent  of  fuch  cattle  were  due  to  the  vicar,  as  they  had  never 
been  called  upon,  except  by  the  plaintiff,  for  the  fame,  nor  had 
overpaid  any  fuch  tithes, unlefs  they  were  included  in  the  com- 
pofitions  which  had  been  paid  by  them  refpcftively  in  lieu  of 
tithes.  They  fet  forth  their  feveral  farms,  the  landlords  names,  the 
rentals,  the  quantity  of  acres,  the  feveral  compofitions  they  had 
paid,  the  quantities,  qualities,  and  values  of  the  titheable  matters 
they  feverally  had  thereon  fince  the  fifth  day  of  April  1788. 
They  admitted  the  notice  as  {lated  in  the  bill  \  and  faid,  that  not 
confidering  the  plaintiff  as  legally  entitled  to  any  increafe  of 
payment,  they  had  refufed  to  fet  out  or  pay  him  the  tithes  in 
kindj  or  to  come  to  any  agreement  for  fuch  increafe  ;  but  that 
they  knew  not  whether  the  compofitions  were  temporary  com- 
pofitions^ or  whether  they  had  from  time  to  time  been  altered  * 

or 
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Cook       orTarid^averrin^^tluitjdiejhadiHHbeenakeredorTiriedl^ 
Cannruf      ^^  ^^  fcfpcaivdy  held  their  farms  j  and  fubmittiiig  «lie. 
'     ther^  OB  fuch  account  or  on  any  other  accouoc^  the  fiunevas  or 
vas  not  binding  upon  the  plaintiC 

The  defendant  Thmm  Wittianu,  Anne  Rogers^  «id  noun 
Rogers  admitted,  that  thej  refpeftiTely  occupied  fanns  m  the 
townfliip  of  Waldridge^  as  tenants  to  George  Pewleit  j  that  dK 
^d  farms  were  formerly  part  of  the  eftate  of  Sir  Rkhed 
ingpUJbfi  Kfdgk  I  that  they  were  freed  from  and  iDdemmfiei 
ngainft  the  payment  of  tithes  ;  that  they  had  received  die  netioe 
as  ftated  in  the  Ull ;  and  that  they  were  willing  to  account  ftr 
their  titheable  matters^  if  the  Cburt  flioold  think  fit ;  hit 
they  fiibmictedi  that  their  landlord  ihould  have  been  a  part^  to 
the  fnit. 


The  defendant  Edmund  Waller  faid^  that  the  plaintiff  arai  nor 
s£  DyiUB  i  that  the  right  of  prefentatioa  thencto  mighty  upon 
the  diflblution  of  the  monaftery  of  Godfiowe^  have  vefted  ia 
Henrf  the  Eighth^  who  might,  by  his  letters  patent,  have  gnoted 
the  ume,  together  with  i^  rectory  and  chnrch  of  Djateii^  widi 
its  rights  and  appurtenances,  then  late  belonging  to  thefaid 
jnonaftery,  to  the  feveral  perfons  as  ftated  in  the  bill  \  but  thtt  be 
left  dxe  plaintiff  to  the  proof  thereof.  He  further  faid,  that  k 
could  not  fet  forth,  whether  fuch  grant  did  in  any  manner  affisft 
the  right  of  the  vicar  to  the  tithes  claimed  by  him,  he  not  haviig 
ftated  therein  the  endowment  by  which  he  fuppofed  the  fiid 
tithes  to  have  been  appointed  to  the  vicarage  i  but  he  (iibautte^y 
that  the  plaintiff  ought  to  have  made  the  Attorney  General zptlf 
to  the  fuit.  He  further  iaid,  that  by  mefne  conveyances  the 
teQorj  and  advowfon  had  vefted  in  Richard  Serjeant  \  that  he 
had  conveyed  fome  portion  of  the  tithes  thereof  to  Sjem 
Maifm  \  that  upon  the  attainder  of  Sjmon  Majne^  in  itfdcb  f^^ 
jxmion  did  by  efcheat  veft  in  Charles  the  Second  ^  but  thatbehad 
sever  heard  either  of  fuch  a  perfon  as  Matthew  Rt^f  or  thit 
the  faid  lands  were  at  this  time  claimed  by  him.  He  ada^ittsdi 
that  he  was  feifed  in  fee  of  certain  lands  fituate  in  Mfi^ 
occupied  by  the  defendant  W.  Gr^  i  bat  whedierthe  ftms 
had  been  immemorially  fubjefi  to  the  claim  fet  up  by  thepkun* 
tiff,  or  were  then  fo,  by  virtue  of  any  grant  or  endovmeati 
he  could  not  fet  forth  i  but  he  iaid,  that  a  certain  fum  had  been 

E'id  inlieu  of  the  tithes  ;  and  that  he  left  the  plaintifftocfti- 
flihis  claim* 


The  defendant  Peter  Lock  laid,  that  he  dumed  title  to  tb 
lands  under  the  w91  of  Jane  Harrington^  as  ftated  in  his 
nfwer  ;  and  left  the  plaintiff  to  prove  his  right  to  tbetiAo 
thereof 

The  defendants  William  Goodhall  and  Eeiecca  his  irift  ii- 
Aittedi  that  the  plaintiff  was  ?icar^  and  entitled  to  aU  ftnall  tith^ 

anfiDi 
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arifiag  in  the  pvUh  ;  and,  for  any  thing  they  knew  to  the  con- 
tnrj,  to  all  tithes  whatfoever,  as  well  greatas  finally  arifing  upon 
the  lands  in  the  bill  mentioned.  Oaima, 

The  defendant  MarySefjeant  admitted  the  plaintiff  was  entitled 
to  all  the  fmall  tithes  of  the  parifli^  and  to  all  tithes,  as  well 
great  as  fmall,  arifing  upon  certain  lands  within  the  townfhips  of 
m^retoHf  Eftmy  and  IValtrington  \  but  infifted,  that  fhe  was  enti« 
tied  to  the  great  tithes  of  Upton^  as  devifee  for  life  of  all  the 
c0ates  of  her  hte  hufband  \  that  (he  did  not  retain  the  pofleffioa 
of  the  reAory  of  Djntm  ;  that  (he  did  not  claim  to  be  entitled 
thereto,  nor  to  any  tithe  of  any  lands  in  the  pariih,  fav^  as  afore- 
fiud  ;  that  flie  did  not  difpate  the  plaintiff's  right  to  fuch  tithes 
as  he  aile4ged  to  belong  to  him  ;  that  the  defendants  W.  Gmi^ 
imU  and  his  wife  were  in  poffeffioo  of  the  reAoryi  and  that  they 
had  eaierciled  fi)me  ads  of  ownerihip  over  the  chancel  of  the 
church  of  Dy0tm  i  bat  whether  the  re&ory  was  ever  exprefii^ 
.conveyed  from  her  fitmily  ihe  knew  not,  thoogh  ihe  faid,  th^ 
file  believed^  that  her  huiband's  father  received  of  yoin  Vtmhtd^ 
tin^  or  Ibme  of  his  anceftors,  a  fum  of  money  for  his  right 
ahoeto  :  and  flie  waived  all  right,  title,  and  claim  to  the  reStsxtf 
ia  favour  of  the  defendants  Goiidhall\  and  diiclaimed  all  rights 
.titles  and  snterefk  to  and  in  fuch  tithes  as  the  plaintiff  by  his 
bill  allec^ed  to  belong  to  him»  fave  with  refpeA  to  the  ^reat 
tithes  ofUfUu  aforelaid« 

The  Bi/b^  of  Winchefter  faid,  that  EiwMrd  the  Conftjjor  granted 

to  the  church  ^  fFincbe/ftr  certain  lands  in  Moreton^  in  thepari{h 

of  DirtningUm  \  that  they  were  then  in  the  occupation  of  the 

defendant  Griffin  \  but  whether  they  were  liable  to  the  payment 

«f  the  tithes  demanded  t^  the  plaintiff  as  vicar  of  the  pariih  he 

conld  not  lay,  as  the  faid  plaintiff  had  not  fet  forth  the  grant  of 

•cndovnnent  under  which  he  derived  his  title  to  the  fame.    He 

further  laid,  that  it  might  be  true  chat  a  certain  fum  had  been 

IMiid  to  the  vicar  ofDoytingUm  in  refpeA  of  the  tithes  of  the  farm 

then  in  the  occupation  of  the  defendant  Griffin  )  but  whether 

Ar  fuch  lands,  or  for  the  lands  of  the  defendant  WaUir  held 

together  by  him  as  one  farm,  or  whether  the  plaiptiff  was 

Jcgally  entitled  to  the  fame,  he  could  not  fet  forth.    He  fub- 

jgsSited  to  the  Court,  that  though  fuch  payment  might  have  been 

rsaade  for  fuch  lands,  yet  if  the  iame  was  not  legally  payable^ 

the  payment  thereof  ought  not  to   prejudice  the  church  of 

WimhefiH-  \  and  he  referred  the  plaii^tiff  to  fuch  evidence  as 

4»e  might  be  abk  to  adduce  in  fupport  of  his  claim.    He 

rfiirtber  faid,  that  he  had  caufed  the  ledgers  of  the  dean  and 

chapter  of  Wimhejhrt  in  which  are  entered  the  leafes  and  con* 

. ^Bnoatiens  granted  by  the  fee  of  Wifube/Ur,  and  the  pipe  rolls 

Jnept  At  ff^hftfey  to  be  examined  \  that  it  appeared  in  the  moft 

«neknt  rolls  and  leafes,  that  the  rent  of  MotHm^  or  of  the  lands 

thep  in  the  occupation  of  the  defendant  Griffin^  was  twen^ 

pounds 


448 


DECREES  IN  TITHE  CAUSES 

^f/CKoAt  per  annum^  and  therefore  not  of  very  fmall  value,  as  log* 
gefted  by  the  bill.  He  further  faid,  that  the  lands  fo  leafed  from 
time  to  time  by  tht  Bijhop  of  Winehifter  at  the  rent  of  twenty 
pounds  per  annum^  and  then,  as  he  had  been  informed  and 
believed^  in  the  occupation  of  the  faid  defendant  W,  Griffin^  wcr 
one  half  of  the  lands  then  occupied  by  him,  and  for  which  it 
might  be  true  that  the  payment  of  thirty  pounds,  eighteen  fliO- 
lings,  \vas  infifted  on  in  lieu  of  tithes. 

*  _ 

The  defendants  Matthew  Raper^  Elizabeth  Raper^  and  Sarah 
Raper^  admitted,  that  by  letters  patent,  dated  the  twenty^firftof 
Juij  1 773)  his  prefent  majefty,  in  confideration  of  a  fine  of  eighty 
pounds  paid  by  their  late  father  Adatthew  Raper  into  the 
EXCHEQUER,  and  in  confideration  of  the  yearly  rent  by  the  faid 
letters  patent  refer ved,  and  of  the  conditions  and  agrcemenis 
therein  mentioned,  and  with  the  confent  of  the  then  commit 
fioners  of  the  treafory,  demifed  to  him  all  thofe  tithes  of  com 
pt  hay,  &c.  as  are  therein  recited.  They  further  faid,  that  as  to  ib 
much  of  the  bill  as  (ought  a  difcovery  of  William  Raper^s  title 
to  the  tithes  within  the  townfhips  or  hamlets  of  Moretan^  Wd* 
irtdge^  and  jlfion^  they  had  never  cbimed  or  pretended  to  have 
any  right,  title,  or  intereft,  of,  in,  or  to  the  tithes  of  the  aforefaid 
townihips,  or  any  part  thereof ;  and  they  difdaimed  all'  righti 
titles  or  intereft  to  the  fame  as  his  heirs.   . 

By  an  order  of  this  court,  the  feventeenth  day  of  Dceemier 
1791,  on  the  application  of  the  plaintiff,  the  bill  as  agaxnfi  the 
Bi/bcp  of  Wincbejier  and  Edmund  Waller  was  difmi&ed  with 
cofts. 

To  the  anfwers  of  WilRam  Griffin  and  others,  the  plaintiff 
replied  ;  and  the  defendants  rejoined  ;  and  divers  witncfles 
were  examined  on  the  part  of  the  plaintiff  and  of  the  defendants 
Griffin^  Dover ^  and  Franklin  \  and  the  caufe  came  on  to  be  heard 
on  the  nineteenth  day  of  May  1 794 ;  and  upon  hearing  the  caufe 
feveral  days ;  and  reading  the  following  evidence  on  behalf  of 
the  plaintiff,  tms.  an  endowment  of  the  vicarage  of  2>jMtfS0ii,in  the 
year  1 209,  contained  in  the  book  of  inftitutions  in  the  time  of 
Hugh  Wells^  Bi/hop  of  Lincoln  \  a  charter  in  the  reign  of  Henfj 
the  Second f  confirming  the  grants  of  various  poffeffions  belonging 
to  the  monaftery  of  Godjiowe^  contained  in  an  ancient  regtfter 
book  of  the  pofTefiions  of  GodJIowe,  in  the  cuftody  of  the  lung's 
4'emembrancer  of  this  court ;  an  entry  in  another  ancient  bodi^ 
called  "  Pope  Nichola/s  Taxation,'^  in  the  cnflody  of  the  king's 
remembrancer  of  this  court,  intituled,  <<  ff'embvre  Viear  it 
^  DonjngtoH  decern  Marce  ;"  an  entry  from  an  ancient  hook^ 
called  «  A  Boot  of  Aids i*  brought  from  thercgiftry  of  the  ^^ 
pf  Lincoln  5  an  entry  from  the  ccclcfiaftical  furvcy  returned  hjr 
the  commiflioners  appointed  in  purfuunce  of  the  aA  of  parlia 
^  the  twenty^isth  year  t)f  Hetiry  the  Eighth^  of  the 
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of  the  vicarage  of  Dynion  |  a  parlJctllar  of  a  grant,  from  the         ^•^^ 

augmentation  office  ot  the  rcftory  of  DoningtM,  from  the  monar*     o^Sinmm 

tery  of  Godfiewe  ro  SirimpUn  and  Edwardtt  in  the  thirty-feventh 

year  of  Henry  the  Eighth  \  the  plaintiiPs  inftitution  to  the  vicarage 

of  Dynton^  otherwife  Donington^  in  the  deanery  of  Wendover^  the 

fourth  of  OBober  1773  $  an  office  copy  of  the  bill  and  anfwer 

in  this  court,  in  Enfter  Term  16839   Strickland  v.  Ingoldfiy  and 

others  \  the  feveral  anfwers  in  this  caufe  ;  three  receipts  from 

%hn  Lovellj  then  vicar  of  Dyntan^  dated  in  1756  and  the  two  ^ 

following  years ;  the  depoHtions  of  feveral  witneiles  examined 

in  the  caufe  \  and  upon  reading  the  following  evidence  on  behalf 

of  ihe  defendants   Griffin^   Jones^  Dover,  and   Franklin,  VIZ. 

an  cxtraA  from  the  parliamentary  furvey,  dated  the  ninth  of 

July   1650;  the  depofitions  of  feveral  witncfTes  talcen  in  the 

caufe  ;  and  hearing  the  plaintiff's  counfel  in  reply  \  the  caufe 

was  ordered  to  iland  over  for  the  judgment  of  the  Court  until 

this  day  \  when 

The  Lord  Chief  Baron  delivered  the  judgment  of  the  court 
in  the  prefence  of  the  counfel  for  the  feveral  parties  ;  and  it  was 
thereupon  ordered,  that  the  deputy  remembrancer  (hould  take 
an  account  of  what  was  due  to  the  plaintiS*  from  the  defendant 
WilRam  Griffin  and  others  refpe^lively  for  the  feveral  titheable 
matters  and  things  demanded  by  the  bill  from  the  fi&h  day  of 
April  1788,  and  tax  the  plaintiff  his  cofts  as  againft  ff^i&am 
Griffin  and  others. 

The  Court  further  ordered  the  bill  to  be  difmifled  at  againft 
William  Goodhall  and  Rebecca  his  wife,  Aiary  Serjeant,  Matthew 
Roper,  Elizabeth  Ri^,  and  Sarah  Roper,  with  cofts^  aiid  at 
againft  Peter  Lock  without  cofts. 

The  deputy  remembrancer  made  his  report,  dated  the  twen- 
tieth day  of  June  1797  >  ^^^  ^^  ^^^  twenty-ninth  of  Jtitte^ 
upon  opening  the  decree  and  report,  and  reading  the  ifame^ 
no  counfel  appearing  for  the  defendants,  the  report  was  con« 
firmed,  and  the  defendants  ordered  to  pay  to  the  plaintiff  the 
TcfpedUve  fums  reported  due. 


FiLswooD  againfi  Gurnett  ;  ^  i  Contrs.  ^^otT*"' 

EJex,  26tb  Novemher  1794* 

'T^HE  reftor  of  Stijord,  in  the  county  of  EJex,  prayed  an  account  Thtwaor^^f 
*    and  payment  of  the  tithes  of  the  feveral  matters  and  thingt  '^'^^^'^iffj^ 
which  had  arifen  on  the  defendant's  farm  in  the  faid  parilh  fub-  ^(iiim  y^^^ 
fequcnt  to  Lady  Day  1 790,  and  payment  of  what  £houId  appear  ML 
due  thereon. 
VoL^IV.  Gg  The 
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FsLEwooD         The  defendant  faid»  that  he  occnpied  a  fans  part  of  ^idi 

«CH^         laj  in  the  parifh  of  WeR  Thurrockf  and  part  in  Siijin^  bdon^ 

^J*  ciX^  *     *"8  ^®  J^'^  Hogarth,  who  was  patron  of  the  living,  and  had  prc- 

/*   d^^dbn   ^'^^^^^  ^^^  plabtiflfto  the  fame }  that  he  had  had  diverf  tftho- 

Ayt^tbathemiid  ^^^  matters  and  things  arifing  thereon  ;  that  from  Mkbadmta 

tiira'hii  tithes  to  17S89  the  plaintiff  had  colldEted  his  great  tithes  in  kind,  or 

tadyDaytf^i  compounded  with  him  for  the  Imall  tithes  at  fifteen  g;uineasi 

Md  «ki  a  cioA  xhzi  hc  had  paid  him  the  fame  to  Lady  Daj  1790  j  and  he  fct 

^e  RaormiKht  ^^^^  ^  ^^^  account  of  all  his  titheable  matters  ;  and  filed  a 

accoumfbrwhat  erofs  bill  for  an  account  of  all  the  matters  and  things  touching 

kt  had  nceimL  the  demand  made  by  the  original  bill  i  and  prayed,  that  ht 

might  be  at  liberty  to  fct  out  what  had  been  paid  1^  him  to  the 
rcAor  againft  what  fhould  be  found  due  to  him>  if  any  thingf 
on  account  of  the  matters  claimed  by  his  bill ;  that  if,  on  the 
whole  of  fuch  account,  there  fliould  be  found  a  balance  doe  to 
him,  that  the  re£lor  might  be  decreed  to  pay  the  fame  to  him  ; 
and  that  the  original  bill  and  the  crofs  bill  might  come  on  tp 
be  heard  tc^ethcr. 

Tlic  ttAor  M-   .  The  tc&oT  appeared  and  put  in  his  anfwer,  and  fnboikted  t# 
•itoioaccMiau  account  i  and  the  plaintiffs  in  both  caufes  replied  |   and  the 

defendants  rejoined  i  and  both  being  at  ifibe,  diven  witneflct 
were  examined  on  both  fides  i  and  upon  hearing  connfel  in  botk 
Catifes  for  all  parties  i  and  on  reading  the  ieveral  proo£i  taken  in 

ihefecaufti;  • 

The      orisiiMl      Ths  Covrt  ordered  the  orlghud  UlI  to  be  difmifled  with 
m     lUteUcd  cofts  I  atKl  thi  croft  mi  to  be  difmifled  without  cofta. 


'  ^M  afi\  and 
tfv  croft  Mtt  tnribfyf  ^1. 

« 

Mica.  Ttaif,  HowsE  againfi  CXHTIR. 

35.  GB0.3.  ^    ^ 

Buchinghamfi)if»,  %*lth  Novembir  1 794* 

The  caaoof  of  ^H£  bill  fiated,  that  the  dean  and  canons  of  the  finee  chi^  af 
^^M*  ••  im.  -A  Saint  George,  withhi  THE  CASTLi  or  Windsor,  were  iciled 
^T^  ^otthereaoi7oflfcrfrftf,mtheco«ntyofJ|ifri/,andofantithes 
ibian  ckhet  of  arifing  in  the  parilh  in  kind  j  that  they  had  granted  the  fimet* 
Dtifdet,  in  17mI.  Join  Ruffell  for  twenty-one  years  \  that  J^m  RuffM  had  affigoed 
i«xAm^«,        to  the  plaintiff  the  faid  tithes  from  Ladj  Day  1789  for  die 

mcnt  ^b^^f  ^^°^^n^  of  <b^  ^C'Q^  9  ^>(  ^  ddEbndant  oecapied  bods  in 
Ihecp  ftd  Ml  ^f^tchei  ;  that  he  had  fowed  part  thereof  with  vetches,  ctofer, 
irttcbet,  dover,  turnips,  &c.  and  confomed  the  fame  with  wether  and  other  fliecp 
ndntmipifbe-  which  he  bought  in  about  Micbaelmas^  and  kept  until  after 
d!Sr«d^"^*  A»^^i:  ^'^^ »»  ^^^  followmg  year,  and  then  fold  them  during  the 
}S^^^     ^^*  ftcond  winter  after  they  were  brought  in  \  that  he  had  alio 

depaftured  divers  unprofitable  cattle,  as  wett  as  cpws  yielding 
xnilk;  and  had  had  various  other  titheable  nutters,  bot  had  not 

3  rendered 
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rendered  to  the  plaintiff  the  tithes  thereof.    The  bill  therefore       Howti 
prayed  an  account  and  payment  thereof.  Ct^% 

The  dcffendant  faid,  that  part  of  the  vetches  and  clover  had  The  defendaot 
been  eaten  by  his  working  horfes  and  oxen,  and  the  tithes  of  the  [j^„2«  ii*S 
refidae  paid  to  the  plaintiff  in  kind  ;  that  in  the  year  1 791,  he  p^riih   »  fold 
fowed  part  of  his  grounds  with  turnips,  vetches,  clover,  wheat,  Oaecp  ac  nighis 
barley,  oats,  and  peafe  ;  that  he  had  kept  on  his  pafturc  land  <»  '*»  faUvw^ 
fcveral  wether  (hccp  and  an  ewe,  which  were  bought  in  about  *^^  '^J^ 
Mkhaelmas^  kept  until  after  {hearing- time,  and  then  fold  the  ^  ttottk  fiUUd 
lecond  winter  ;  that  it  was  the  cudom  of  the  farmers  around  iheep  are  im- 
Datchet  to  have  quantities  of  (heep  after  (hearing- time  folded  at .  profiuble } 
night  up6n  their  fallow  lands  j  that  fuch  fheep  were  in  the  day-  ^^   t*  Mttk 
time  ufually  fed  upon  turnips,  vetches,  clover,  or  upon  pafture  thTSay  time  oa 
lands  Town  for  that  purpofe  \  that  they  are  called  folded Jbeip\  T:tclie«andtttr- 
and  that  during  that  time  they  are  fed  on  hay  and  cut  food,  and  Bips>    ux^  art. 
arenotconfideredto  be  profitable  to  the  farmer,  otherwife  than  *^^  A*   ^ 
by  maniuing  the  fallow  lands  for  the  benefit  of  future  crops^  ^^  ^ 
whereby  the  great  tithes  are  confiderably  increafed  \  for  that 
although  they  are  fometimes  improved  during  that  time,  they 
are  oftener  thereby  reduced  in    value,   and    frequently  die  ^ 
that  it  is  alfb  a  cuilom  among  farmers  to  keep  their  iheep  after 
they  are  (horn  upon  turnips,  vetches^  clover,  and  upon  grafs 
lands,  without  having  them  folded  at  night  ;  that  they  are  then 
denominated  Jbeep  at  reji^  and  are  confidered  profitable  to  the 
farmers  byincreafing  in  their  weight  and  fize  \  th^t  the  greater  that  the  lands  on 
part  of  the  faid  iheep  were,  after  being  ihorn,  and  previous  to  which  they  were 
their  being  fold,  folded  fbeep^  and  in  the  day-time   fed  upon  fo  fed  had  pre- 
turnips,  vetches,  and  graft  land,  which  had  in  that  year  paid  ^^J^/^^** 
tithe  of  hay  ;  that  the  reft  of  fuch  fheep,  except  fuch  as  died,       '  ^  ^* 
y^trtfbeep  at  refi,  according  to  the  aforefaid  defcription,  from 
fuch  (heiaring-time  until  they  were  fold  j  that  the  greater  part 
of  the  turnips  fown  as  aforefaid,  and  a  confiderable  part  of  the 
vetches  and  clover  fown  in  the  faid  year,  were  eaten  by  fheep  fo 
folded  and  kept  upon  the  aforefaid  around  after  ihearing  time, 
and  were  fold  in  the  early  part  of  the  enfuing  winter.    He 
admitted,  that  he  had  not  accounted  with  the  plaintiff  for  the 
tithe  agiilment  of  fuch  iheep  laft  alluded  to,  as  fuch  (heep  were, 
between  the  times  of  (hearing  and  the  fale  thereof,  kept  upon 
turnips  and  grafs  land  which  had  paid  tithe  for  hay  in  the  laid 
year*    He  further  faid,  that  the  remainder  of  the  faid  ground 
was  depaftured  by  JlfCip  at  refi  ;  and  althoogh  he  had  never 
particularly  accounted  with  the  plaintiff  for  the  tithe  agifbment  of 
the  faid  laft-mentioned  iheep,  yet  that  he  had  tendered  to  him 
feven  (hillings  as  a  fatis£a£tion  for  the  iltme,  which  he  had  refiifed 
t9  accept|4>ut  that  he  did  not  admit  that  any  fuch  tithe  was  dae* 
He  alio  faid,  that  (bme  parts  of  the  faid  vetches  were  foffered  to . 
ftaiid  for  feed^  aad  that  he  had  rendered  to  the  plaiatiffthe whole  * 

G  g  2  of 
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Howtt       ef  the  titbe  thereof  in  kind.    He  alfo  faid,  that  the  palts  of 
,  cJaItiji       clover,  fown  in  the  faid  year,  which  were  not  fo  eaten  as  afore- 

i  *     faid,  were  eaten  by  his  working  cattle,  and  by  hia  milch  co«S| 

'  the  tithe  milk  of  which  the  plaintiffhad  taken  in  kind.  He  alfo 

(aid,  that  he  had  paid  the  plaintiff  a  compoiition  of  three  gui&esfi 
for  all  fmall  tithes  from  Micbaelmas  1789  to  Mubaelmas  1790, 
for  which  the  plaintiff  had  given  him  a  receipt.  He  alfo  £^, 
that  he  had  paid  the  tithes  in  kind  of  milk,  eggs,  chickens,  apples, 
and  other  fruit,  fubfequent  to  A^haelmas  1791  }  that  he  M 
had  four  calves,  which  he  fold  for  three  pounds,  fix  fhilliDgs, 
and  fixpence,  and  had  tendered  the  plaintiff  the  tenth  past 
thereof,  but  which  he  had  refufed  to  accept  \  that  all  the  fheep 
kept  by  him  in  1790  and  1791  were  fleeced  ;  that  he  had  ren« 
dered  the  tithe  of  wool  in  kind  ;  and  that  the  iheep  called  the 
Jheep  at  reft  did,  during  fuch  time,  increafe  in  value  about  one 
ihiliing  and  fixpence  ^/r  bead. 

Tftt  taiift  The  plaintiff  replied  ;  the  defendant  rejoined  $  and  witncfla 

^**^  were  examined  on  the  part  of  the  defendant  only  %  and  upon 

hearing  counfel  on  both  fides  ; 

nt  tithes  4t*  The  Court  ordered  the  deputy  remembrancer  to  take  aa 
miMdedby  the  jccount  of  what  was  due  for  agiftmcnt  tithe  of  all  the  iheep  fed 
^2^"*^        upon  the  defendant's  lands  (a)  in  Datcbet^  with  cofts. 

Macdokald,  Clnef  JkrtB. 
f  HoTHAM,  Baron. 

Perrtm,  Barofi^ 

(m)  Sec  S.  C.  Aaft.  Rep.  50a 

MicB.  TtBM,  Potts  againft  Apair.  • 

SuffM,  loti  Dicetnbir  1794. 

Thtffebt  lands  'T^HE  bill  ftated,  that  the  fdaintiff  was,  in  the  year  1776,  pre- 
brioDgiogtotht  <i  fented,  inftitnted,  and  induAed  into  the  vicarage  of  &»tf 
^'^W^^  C4iA&rnVfr efFlixton SMbbdmbam, otherwife FBstton  Saint Mmjit 
laSMk  afoer*  ^ican^c  endowed  \  that  there  had  been,  from  time  immemom, 
taincd  and  ftc  A  large  portion  of  glebe  land  belonging,  by  preTcription,  endow- 
out  undtr  ^  a  ment,  or  otherwi&,  thereto  \  that  the  defendant  A,  jUmr  had| 
23"  far*  thtt  ^^'  fevcral  years,  held,  aa  owner,  a  confiderable  farm  in  tbe 
^mok^  pariih,  and  haA  occupied  a  dofe  of  about  five  acres  of  tbe  gldse 

land  lying  near  his  park  \  that  the  defendant  C.  Hawanl^ 
alfo,  for  feveral  years,  occupied  a  confiderable  farm  in  the  pariih, 
and  another  part  of  the  faid  glebe  land  called  GaOaw  HiU,  lying 
in  a  dofe  called  Afili  FligbUi%  and  alfo  apiece  of  landfyiii|g 
amongft  the  ground  of  the  defendant  A.  Adtdr,  not  far  frontk^ 
highway  leading  from  Bungay  to  Harleflw  \  that  the  defemUtt 
7«G0fv/rhad  auoheld,  for  feveral  years,  a  farm  in  the  faid  ]»• 
riib,  and  had  oecupied  another  part  of  the  laid  glebeland,  to  wit, 

apiece 
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^  piece  of  land  exchanged,  lying  in  a  dofe  called  Plumis ;        ^!JZ^ 

that  the  defendant  JT.  CUrii  had  idib  occapied  a  farm  in  the       A^ia. 

parifli,  and  other  parts  of  the  glebe  land,  to  wit,  a  piece  of  ground^ 

containing  one  acre,  in  a  dou;  and  finreral  other  dofes  near  to 

the  faid  glebe  land  ;  that  the  faid  defendants  had  not,  during 

the  time  they  had  been  in  the  occupation  of  their  faid  farms,  paid 

the  plaintiff  any  fnm  of  money  on  account  thereof  \  and  that 

4uch  glebe  land  haring  for  many  years  been  confounded  by  the 

laid  occupiers  or  their  predeceiTors  with  other  lands,  and  the 

andent  balks  or  meres  which  diftinguiflied  the  fame  having  been 

removed,  he,  the   plaintiff,    was  not   fufficiently  acquaint^ 

with  the  fituatjon  or  extent  thereof  to  diftrain  at  law  for  the  rent, 

or  to  maintain  an  ejeftment  for  the  fame  \  that  he  had  frequently 

requefted  the  defendants  to  acoount  for  and  pay  the  rent  refpeA* 

ively  due  from  them  for  the  faid  glebe  land,  but  that  they  had  re* 

ibfed  fo  to  do    The  bill  then  charged,  that  the  defendants  were 

Severally  poffefled  of  other  lands,  which  alfo  belonged  to  the 

plaintiff  as  part  of  his  glebe  land,  although  he  had  not  been  able 

to  discover  the  fame ;  and  prayed,  that  they  might  account  for 

all  fuch  parts  of  the  glebe  land  as  then  were,  or  had  been  at  any 

time»  in  their  refpe^ive  occupations  ;  that  they  might  defcribe 

and  diftinguifh  the  .fame ;  that  they  might  fet  forth  whether 

they  had  not  fome,  and  what  ancient  and  other  terriers,  maps, 

plans,  or  writings,  wherein  the  faid  glebe  land  is  exprefsly  d<- 

icribed  or  diftinguiflied,  and  ftate  the  full  contents  thereof, 

fo  far  as  they  refpoSt  the  faid  glebe  lands  or  any  part  thereof,  and 

the  manner  whereby  it  came  into  their  power  or  poiTeffion  ;* 

that  they  might  -account  for  the  rents  and  profits  thereof,  and 

deliver  up  the  fame  to  the  plaintiff,  with  all  fuch  terriers  as  might 

appear  to  belong  to  him  ;  that  they  might  furrender  the  ancient 

metes  and  bounJsof  the  faid  glebe  land,  as  far  as  tl^ey  (hould  appear 

to  have  been  removed  by  them  or  their  predeceilbrs  ;  and  that, 

if  neceflary,  a  commission  might  iffue  to  afcertain,  by  metes  and 

bounds,  the  glebe  land  belonging  to  the  faid  vicarage. 

The  defendant  A.  Adair  admitted,  that  the  plaintiff  was  vfcar 
of  Flixton  \  that  there  was  fome  glebe  land  belonging  to  the 
▼icarage  ;  that  he  had  been,  for  fome  years  part,  in  poffeiEon 
of  about  five  acres  thereof,  fuppofed  to  be  part  of  a  dofe  called 
RowfanU^  or  Row/aii's ;  that  the  faid  dofe  was  part  of  a  farm  ; 
and  that  his  uncle  had  paid  lo  the  vicar  of  the  parifh  feven 
pounds  a-year  for  the  rent  of  all  the  feveral  parcels  of  glebe  land 
lying  in  the  faid  farm ;  that  he  had  received  notice  from  the  plain- 
tiff that  he  would  take  the  glebe  land  into  his  own  hands  at 
Micbaelmai  l^9t  \  and  that  upon  pcrufing  the  copy  of  a  terrier 
of  the  year  1613,  and  a  map  and  rental  in  his  pofieffion,  it  ap* 
pcared,.  that  there  were  two  fields  near  his  park,  marked  refpeA* 
ively  in  the  faid  map  B  fpur  and  B  five^  as  defcribcd  lA  his  an* 

G  g  J  The 
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The  other  defendaots  alfo  admitted^  that  there  was  ^ 
land  belonging  to  the  vicarage  in  their  refpeftive  pofleffioDi|«l 
they  fet  forth  the  fame,  and  the  annual  payments  thcj  htd  ndb 
to  the  plaintiff  for  the  fame  -«  and  further  faid,  that  the  ^ 
land  in  the  parifli  had  been  for  feveral  years  confomided  Hk 
other  lands  \  and  that  the  ancient  balks  or  inere$  vhid  Stok^ 
guifhecl  the  fame^  if  any  fuch  there  werci  had  been  lofig  fat 
removed. 

The  caufe  was  ordered  to  be  heard  <»  the  bil  and  anfiwi 
and  after  hearing  counfel  on  both  fides  j 


Thb  Court  ordered  A.  Adair  to  deliver  to  the 
feflion  of  the  glebe  land  defcribed  m  his  anfwer  ;  to  pay  toiht 
faid  plaintiff  the  rent  due  for  the  faid  glebe  land  from  Micbdm 
1 791,  the  amount  to  be  afcertained  by  Henrj  Burton^  land  valiici^ 
whom  the  Court  authorized  to  call  before  him  all  fuch  pote 
as  he  fhould  think  proper  for  his  better  aicertaining  the  Hi 
rent,  the  faid  perfons  before  they  attend  him  to  befwonihe£Re| 
one  of  the  baronsi  or  a  commiiGoner  authorized  to  take  aAdsib 
in  this  court ;  and  each  to  abide  by  their  owp  cofts  withre^| 
to  the  glebe  land  directed  to  be  delivered  up. 

The  defendants  C.  HawarJ,  T.  Gnen^  and  W.  Clarii^  hafii^| 
by  theur  anfwer,  admitted  that  they  were  refpedivcty  in  fJt] 
feffion,  as  tenants  to  A.  Adair ,  of  their  refpeAive  farms, 
of  fuch  pieces  of  glebe  as  were  intermixed  therein,  and  forwhi 
they  had  paid  rent  to   the  plaintiff,  and  not  to  A*  jUdri\ 
and  that  they  had  refpe£tively  in  their  occopation  fomc 
land. 

Thb  Court  further  ordered  a  commiiSon  toifiue  to 
fuch  glebe  land  j  and  that  the  commiffioners,  for  the 
afcertaining  and  fetting  out  thereof,  ihould  call  before  them 
fuch  perfons  as  they  Oiall  think  proper  to  examine,  and  tor 
minifler  an  oath  to  all  fuch  perfons  to  give  true  evidence  ' 
them,  and  to  return  the  commiiHon,  with  the  evidence 
thereon,  with  all  convenient  fpeed. 

A  commiffion  accordingly  iffued  j  and  the  commiffionen, 
returning  it,  certified,  that  they  had  called  before  them  ~ 
furveyors,  and  examined  them  upon  oath,  and  had  afcerta 
fet  out,  and  diftinguifhed  the  glebe  lands,  and  marked  the 
with  metes  and  bounds,  in  the  refpeAive  occupations  of  the 
defendant?,  from  other  lands  alfo  in  their  feveral  poffeflions 
and  that  from  fuch  evidence,  and  by  four  terriers ,  refpeAii 
dated  in  1713,  the  fourth  of  Ju/y  17351  the  iixteenthof 
1777,  and  the  eighteenth  of  May  1784,  as  fiilly  fet  forth 
and  defcribed  in  the  faid  certificate  returned  into  this  court  oMCt 
fully  appear. 

Tic 
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I»&?         The  caufc  came  on  for  further  clh*eftions  on  the  twenty-        PdTTt 
^)c^  -    eighth  of  JiJj  1 75^5  s  and  upon  opening  the  decree  and  certi-      •  y*^ 


f? 


t 


»AIB 
AMD   OxMBIt. 


^^^  The  Coort  ordered  the  certificate  to  be  confirmed  i  tht 

^3  yfkxr  to  be  put  into  pofleffion  of  the  glebe  land  fet  out  i  the 
'"^  remembrancer  to  enquire  what  rent  was  due  from  C.  Hafvard^- 
'f  ^^       ?*•  GcweTt  and  W.  Clarke  in  refpe^l  thereof,  from  the  year  1 789 

to  the  year  I79i»  and  alfo  fit>m  179,1  to  the  prefent  time  (  aiid 
tk  Vt      ^^^^  yr^^t  he  fhould  find  due  from  the  faid  defendants  (as  tenants 

fo  Akitander  jfdairjt  or  any  one  of  them^  for  rent  of  the  laid 
,  glebe  land,  be  paid  by  them  refpeAively  to  the  plafaitiir 
us;  or  his  order  ;  and  that  the  plaintiff  fhould  pay  to  the  aforefaid 
ka,i       defendants  their  cofb. 

m 

kh  Berkelt  sgainjl  Hilt,  Thk.  Tuif, 

^^  Worceflerflrire^  M)  Jung  l^tj$• 

l^\  rpHB  plaintifiT,  as  leflee  of  the  great  and  fmall  tithes  of  the  Tht  tti^e&fw 
i^s.  ■*-    rectory  impropriate  and  vicarage  impropriate  of  CImms^  in  >««p«>prtator»  oi 

the  county  of  W$r€ifttr^  under  the  dean  and  chapter  of  Chrift  {j!,J^^4S^ 

Churcbf,  in  Oxffd^  as  impropriators  of  the  reAory,  and  WiUiam  tmyiuid  vian^ 
'Z'  Dimu^  as  impropriator  of  the  vicarage,  claimed  the  fingle  value  of  Chvuu  M 
^  of  all  the  tithes  fo  demifcd  to  him  which  had  arifcn  on  the  ^^<^»firt^^ 

defendant's  lands  for  four  years  and  a  half  from  the  twenty*-  S??i^l!?^ 

junth  of  Septtmbir  1782. 

ir  See    the    next 

^  The  defendant  Thomas  /fi/Zfaid,  that  the  tithes  of  part  of  the  »»^* 

parifh  belonged  to  other  perfons,  and  particularly  to  the  redlor 
of  Saint  StuitAiffy  in  the  county  of  Worcefier  ;  and  he  fet  up  the 
following  modufis^  viz.  one  penny  for  every  milch  cow,  in  lieu  of 
tithe  milk;  fourpence  for  every  calf  calved  in  the  parifh  ;  one 
farthing  for  every  lamb  yeaned  therein  ;  one  farthing  for  every 
fleece  of  wool  iliorn  therein  \  fixpence  for  every  hogfhead  of 
cyder  fold  which  was  made  from  apples  grown  within  the 
parifh,  and  not  in  gardens,  in  lieu  of  the  tithe  of  apples  growii 
in  the  parifh  from  which  fuch  cyder  was  made,  and  fo  in 
proportion  for  any  greater  or  lefs  quantity  ;  and  fourpence  for 
every  hogfhead  of  perry  fold  which  was  made  from  pears  grown 
within  the  parifh,  and  not  in  gardens,  the  fum  of  fourpence^ 
in  lieu  of  the  tithes  of  pears  grown  in  the  parifh  from  which 
foch  perry  was  made,  and  fo  in  proportion  for  any  greater 
or  lefs  quantity,  at  Candlemas  yearly,  or  fo  foon  after  as  de« 
manded. 

The  caufe  came  on  to  be  heard  on  the  eighth  of  June  1795  ; 

and  upon  hearing  couufel  for  all  parties  \  and  reamng  feveral 

paflages  in  the  defendant's  anfwer  ;    the  feveral  depofltionW 

.    taken  in  this  caufe  }  an  order  to  prove  the  following  ezhibits» 

G  g  4.  dated 
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'»»«"»^,    dated  the  fourth  of  February  Uft,  being  receipts  pren  to  Ja 

Hm  Siriciland  for  tithes,   from  tl^e  fourteenth  s^  February  1770^ 

to  the  twelfth  of  jipril  1783;  an  indenture  of  leafe  and 
coonterpart,  dated  the  fifth  of  SepUmbir  1783)  between  WVRmm 
Dmi0  of  the  one  part,  and  Join  Berkehy  and  WVliam  Rice  (the 
plaintifis),  of  the  other  part ;  an  indenture  of  leafe,  bearing 
date  the  nineteebth  of  Jum  1 789,  'between  the  dean  and  chaptet' 
tiCbrift  Cbttrci,  in  OfcfrrJ,  of  the  one  part,  and  Hemj  IFiabemut^ 
^''   '      or  the  other  part  ^ 


Thb  Court  ordered  the  deputy  to  ta|pe  an  account  of  what 
mis  due  for  the  tithes  demanded  by  the  biU,  wit^i  cofts. 


Taiy.  TtftN,  Cecil  agaM  .Wak EM av. 

fTorcefierfifire,  8tb  June  1795. 

A  ba  to  tfta*  ^T^HEplauntiflfs  were  owners  and  occupiers  of  divers  farms,  lands, 
^  cwtain  «».  X  gnd  ef^ates  within  the  parifh  of  Clainej ;  and  they  filed  the 
•othT  w^^  ^^  ^  bchaif  of  ^hemfeWes  and  the  other  owfaers  and  occupiers  of 
i^f^mt^  mjMr-  f^i*'™*  iuid  lands  ifithin  fhe  faid  parifli  and  the  titheable  places 
infira  thereof,  ftating  that  the  pariih  of  Claines^  in  the  county  of  W§r* 


«f  the  ticlwt  of  iejler^  had  bden  immeibbriaUy,  and  then  was,  one  leparate 
VmL  w^^*  ^^  diftinft  parifli  \  that  there  was  therein  a  reBmry  imprifrute 
der,  ana  ptrnf*  •pd  a  vUarage  itnpropriaie  \  that  the  vicarage  was  endowed  with 
di6niil«d  )rith  divers  tithes  ;  that  the  rectory  was  formerly  part  of  the  poflef* 
tafti*  Sons  of  the  Brothers  of  Saint  IValfion^  a  religious  boufe  in  or  near 

^o  Worcejler  /  that  the  redory  then  belooged  in  fee  fimple  to  the 
dean  and  chapter  olChrifl  Churchy  in  0x^4  \  that  the  vicarage 
was  formerly  part  of  thepoflefBons  of  the  priorefs  and  convent  of 
the  Atonafiery  ofWhtfloftes^  in  the  county  of  Worctjicr^  and  was  in 
thepoilefl^on  of  the  priorefs  and  convent  at' the  time  it  was 
diflblved^' in  the  twcnty-fevcnth  jczr  of  Henrj  ihf' Eighth  t 
'  thatupori  the  diflplutipn  thereof,  it  became  veftedm  hfs  m^efty  i 

and  that  it  was  afterwards  granted  to  feme  perfon  or  peijbns 
in  fee  fimple,  and  was  then  lawfully'  veAed  in  JVilliam  Djnke 
in  fee  fimple  ;  that  the  redlory  cohfifted  of  the  tithes  of  carn^ 
grain,  and  hay,  except  in  certain  parts  of  the  pariJfh,  the  tithei 
of  which  belonged  to  the  re£lor  of  Saifjt  Switbin^  in  tt^orcejler^ 
and  alfo  except  certain  other  parts,  the  tithes  of  which  belongied 
to  the  owners  of  particular  parcels  of  land  in  the  parifh  ;  and 
alfo  except  certain  other  parts,  the  tithes  of  which,  as  well  great 
as  fmally  belonged  to  the  vicar  of  the  pari(h  \  and  alfo  except 
certain  other  parts,  of  which  the  tithe  pf  hay,  and  all  tithes  excq»i 
of  com  and  grain,  belonged  to  the  vicar;  that  the  vicar  was  en* 
titled  to  all  tithes,  except  fuch  as  belonged  to  the  reAor,  to  fuch 
particular  owners  as  aforefaid,  and  to  the  rcAor  of  Saiftt  Switbisi 
that  particularly  the  vicar  was  entitled  to  the  tithes  of  milkf 
caIveS|  lambs^  yooI^  apples^  and  pears^or  payments  in  lieu  thereof^ 

within 
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^khin  all  parts  of  the  parifli,  except  in  thofc  parts  to  the  tithes  Cscit 
jo(  which  the  rcftor  of  St.  Switbin,  and  the  owners  of  particular  -^  *^*'*^ 
parcels  of  land>  were  refpe^livelj  entitled  ;  that  the  cure  of  fouls 
jwithin  the  parifli  belonged  to  a  perpetual  curaift  who  had  an  an- 
nual falary  paid  to  him  by  tiie  vicar  \  that  fuch  curate  was  not 
.entitled  to  tithes  or  other  eccleiiaftical  dues  arifing  in  the  pa* 
riflij  except  Eafler  offerings  zndfurplicefees^  which  he  had  fomp- 
times  received  by  the  permiffion  of  the  vicar,  to  whom  they  of 
right  belonged ;  that  by  ancient  cuftom  ufed  within  the  faid  pv 
rilh  there  had  been  immemorially  payable  by  the  owners  and  oc« 
jcupiers  of  land  therein  to  the  vicar,  the  feveral  ancient  cufto- 
mary  payments  after  mentioned  (except  for  fuch  of  the  1ands» 
the  tithes  of  which  exclufively  belonged  to  the  re£lor  of  Saint  Swi" 
t&itt,  and  to  fuch  particular  owners  as  aforefaid)  in  lieu  and  fatisfac** 
tion  of  tithes  in  kind  of  the  feveral  titheable  matters  and  things, 
that  is  to  fay.  First,  For  every  milch  cow  kept,  fed,  or  depaftured 
within  the  faidparifh,  or  the  titheable  places  thereof,  by  fuch  occu- 
piers cr  farmers  as  aforefaid,  the  fumof  one  penny,  in  lieu  of  the 
tithe  of  milk  in  faid  pariih  or  the  neighbourhood  thereof,  called 
mubiif  of  fuch  milch  cows.  .  Secondly,  For  every  calf  fallen  or  . 
calved  within  the  faid  pariih,  or  the  titheable  places  thereof,  the 
fum  of  fourpence  in  lieu  of  the  tithe  of  fuch  calf.  Thirdly^ 
For  every  lamb  fallen  or  yeaned  within  the  faid  parifli,  or  tithe- 
able places  thereof,  the  fum  of  one  farthing  in  lieu  of  the  tithe 
of  fuch  lamb.  Fourthly,  For  every  fleece  of  wool  cut  or 
ihom  within  the  faid  parifli,  or  the  titheable  places  thereof,  the 
like  fum  of  one  farthing  in  lieu  of  the  tithe  of  wool.  Fifthly, 
For  every  hogfliead  of  cyder  Ibid,  which  was  made  from  ap- 
ples grown  in  the  faid  parifli,  or  the  titheable  places  theireoT^ 
ISind  not  in  gardens,  the  fum  of  fixpence  in  lieu  of  the  tithes  of 
apples  from  which  fuch  cyder  was  made,  and  fo  in  proportion  for 
ev'cry  greater  or  lefs  quantity.  Sixthly,  For  every  hogf^ead of 
perry  made  firom  pears  grown  within  the  faid  pa^iflit  or  the  t|the« 
^ble  places  thereof,  and  not  in  cnrdens,  the  fum  of  fourpence,  ia 
lien  of  the  tithes  of  the  pears  n*om  which  fuch  perry  was  made^ 
and  fo  in  proportion  for  every  greater  or  lefs  quantity  than  an 
hoglhead.  That  the  faid  feveral  modufes  were  payable  to  the  vicar 
at  CandiemasjfSjrXj^  or  fo  foon  after  as  demanded,  and  had  ipime- 
snorially  been  accepted  and  taken  by  fuch  vicars  as  immemorial 
payments  in  lieu  of  the  faid  tithes ;  and  that  no  tithes  in  kind 
of  any  of  the  faid  titheable  matters  had  been  ever  in  the  me- 
mory of  man  taken,  except  as  aforefaid.  The  bill  then  charged^ 
that  the  defendant  f^.  t>enne  was  feifed  of  the  vicarage  in  fee 
fimple,  and  entitled  to  fuch  cuflomary  payments  in  lieu  of  tithes; 
that  the  redory  bad  been  for  more  than  two  hundred  years 
demifed  by  the  dean  and  chapter  to  the  owners  of  the  vipa- 
rage;  that  the  owners  of  the  vijcar^gCt  being  alfo  leiTees  of  the 
re^ory,  had  demifed  all  the  tithes  and  payments  in  lieu  thereof 
ihdifcriminately;  that  fome  confufion  had  thereby  arifcn  with 
jrcfpcdkto  the  faid  tithes;  but  that  if  the  dean  and  chapter^ 
*  ,  and 
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CiciL  jjjij  not  WVSam  Dinftif  fhould  appear  to  be  entitled  t6  fecfc 
INTaIumIn.  cuftomary  payments,  the  owners  and  occupiers  of  lands  ongfci 
not  to  be  prejudiced  thereby,  but  ought  to  have  fuch  pay* 
mcnts  eftablifhed  againft  the  faid  Wiifiam  Denne^  in  cafe  he 
Ihould  be  entitled  thereto,  and  againft  the  dean  and  chapter 
if  they  ihould  be  entitled  thereto,  'fhe  bill  therefore  prayed,tliat 
the  faid  cuftomary  payments  might  be  eftabliflied  \  and  the  vi- 
car and  all  fucceeding  Ticars,  or  the  dean  and  chapter^  mi^t  be 
decreed  to  accept  the  fame  accordingly. 

The  defendants,  tbt  Wakmam  and  others,  admitted  the  fe- 
reral  matters  re;fpe£Ung  the  parifti,  and  the  feveral  parts  thereof, 
at  ftated  in  the  bill ;  but  denied  the  exiftence  of  the  fmA^i 
and  iniifted^  that  the  tithes  of  all  and  fingular  the  titheafaknt^ 
ters  and  things  arifing  in  the  faid  parifli  and  the  titheaUe  places 
thereof,  were  payable  refpeftjvely  to  the  impropriator  of  the  rec* 
tory^  and  to  the  impropriator  of  the  vicarage^  and  that  tbejf  had 
always  been  paid  in  kind. 

The  plaintifi  replied;  the  defendants  rejomed  ;  and  witnefis 
were  examined  on  both  fides;  and  on  hearing  coanfiel  far  alpai- 
ties ;  and  the  pbintiflT's  counfel  ofiering  to  read  the  depofidoas 
of  J.  Siwrn  taken  de  hetu  efft  in  this  caufe  as  evidence  (m  die 
behalf  of  the  plaintiffs,  and  being  objefted  to ;  and  on  reading  Us 
depofition  to  the  firft  interrogatory  cro&  examined  by  the  derand- 
ant,  the  objeftioi^  being  allowed ;  and  on  reading  the  depofidoas 
of  W,  Fmm  to  the  feventh  and  eighth  interrogatory  ;  and  hear* 
ing  the  defendant's  counfel;  and  upon  reading  the  depofitioos  of 
the  defendant  WSioumSf  examined  as  a  witnefs  on  behalf  of  die 
ether  defendants  piirfuant  to  order  dated  the  twenty -feventk  e^ 
1792 ;  and  two  exhibits,  purporting  to  be  agreements  &r 

le  tithes  of  the  paiifli  of  Claims  entered  into  by  the  defendaat 
JHmrj  WtUieman  the  elder  and  the  feveral  perfons  therein  named 
lor  1 787  and  1 788 ;  an  order  dated  the  fourth  day  of  Fdnmj 
laft  to  produce  and  prove  exhibits ;  and  reading  the  fame,  b^ 
ing  ieveral  receipts  given  by  J.  Strickland  for  tithes  firom  the 
Iburteenth  of  February  1770  to  the  twelfth  oi  ^rU  1783  \  a 
indenture  of  leafe  and  counterpart,  dated  the  iUth  of  Stfimkr 
1783,  between  William  Detme  of  the  one  part,  and  Jdm  BeMj 
and  William  Rife  of  the  other  part  \  an  indenture  of  leafe  dated 
the  nineteenth  of  June  1789,  between  the  dean  and  chapter  of 
Cbrifi  Church  Oxford  of  the  one  part,  and  Henry  Wakeman  of  tiie 
other  part ;  the  depofitions  of  feveral  witne&s  taken  ia  die 
caufe,  and  the  counterparts  of  feveral  leafes,  being  leafes  of  cer- 
tain tithes  arifing  within  the  parifli  of  Claims^  from  W'dBm 
J)enn0f  the  then  i«r.^i  U|inator  thereof,  to  the  difierent  pcifiiBS 
therein  naoted  ^  and  on  t-iU  debate  of  the  matter  ; 

Th£  Court  ordered  tie  biU  to  be  difmifled)  vrith  co(b;i 

Macdonald,  Carf  Bann% 
HoTHAM,  Barom^ 
P£RRTN>  JBaron^ 


Jtmc 
aeti 
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Lord  Stawell  againfi  Arkii!?s.  jV^cio.""^ 

Hampjburt^  I  \th  Jum  1 795. 

/T^HE  bill  dated,  chat  the  plaintifi>  Lord  Stavjtll^  was  feifed  of  jhc  Impnpria. 
''    the  freehold  for  the  term  of  his  natural  liifei  of  and  in  lorof  theparidi 
HunCs  Tim/hurj  Farm^  including  therein  Fijbvfear  Meadow  and  ^  Tim/hwy  m 
icertain  lands  and  premifes  called  Fatrhorn/s^  as  part  and  parcel  ^^^L^  ^^ 
thereof,  containing  in  the  whole  by  eftimation  two  hundred  and  ^  ,^,  ^  ,^1^ 
ninety-two  acres,  and  thirty-fix  perches,  fituate  in  the  pari(h  of  a-yeariniieoof 
Ttmjburi^  in  the  county  of  HanU  \  that  he  was  alfo  feifed  of  the  theffnaiitith«of 
freehold  for  the  term  of  his  natural  life  of  and  in  Hill  Fields  p"^'^^^ 
Farm,  containing  by  eftimv^tion  one  hundred  and  two  acres,  one  thebnds  cahed 
rood,  and  twenty  two  perches  in  the  faid  parifli ;  that  the  plain-  fj/kuMor     an4 
tiff  Heneagi  Legge  was  entitled  to  the  faid  two  farms  as  tenant  FiMorni*\wnA 
for  life  in  remainder,  expectant  on  the  deceafe  of  Lord  Stawell  "^^'of  »»-^ 
without  ifliie  male;  that  the  plaintiff Hrwy  ZiT^^^ was  entitled  the  fmail  Uthc* 
to  the  faid  two  farms  as  tenant  in  tail  in  remainder,  expedapt  of    iUU  FUldi 
on  the  deceafe  oi  Lord  Stawell  ^nd  Heneage  £^f  feverally  with-  Farmm 
out  iffue  male  J  that  the  faid  two  farms,  the  particulars  of  which 
were  fct  forth,  were  partly  occupied  by  the  plaintiffs  P.  Jewell^ 
C,  Siarpe,  and  TV*  Harding^  as  tenants  to  Lord  Stavfell\  tnat  the 
defendant,  N.  Dance  and  Harriet  his  wife,  claimed  to  be  owners 
of  the  impropriate  re<!lory  of  Tlm/burj  for  the  term  of  her  na« 
lural  life  \  that  the  defendant  Charlotte  Holland  chimtd  to  be  en- 
titled for  lif<:  to  the  faid  impropriate  reftory  after  the  deceafe  of 
Harriet  J)anc€\  that  the  defendant  JVilliam  Cbamherlajne  alfo 
claimed  the  faid  rectory  as  remainder-man  in  fee  \  that  N.  Dance 
«nd  his  wife,  as  owners  of  the  faid  reAory,  were  entitled  amongft 
pther  tithes  and  dues  to  the  modufes  after  mentioned ;  that  the 
defendant  John  AtUne  was  tenant  to  Donee  and  his  wife  of  all 
tithes  and  dues,  both  great  and  fmall,  for  a  term  of  twenty- 
one  years  not  yet  expired }  that  there  then  was,  and  imme- 
morially  had  been  an  ancient  cuftom  within  the  parilh  of  Timf^ 
hajj   to   pay  a  medus  of   ten  (hillings  a-year  on  Michaebnas 
J)av,  in  licii  of   the    fmall  tithes  of  Hunfe  Tin^ury  Farm% 
including    therein*    as  part  thereof,    the   lands  called   Fi/b* 
wear  Meadow  and  Fairhorn^s^    and   another  wodm    of    two 
(hillings    and  fixpence  a-year,    on  Michaelmas  Dap    in  liea 
of  the  fmall  tithes  of  HiU  Fields  Farm\  that  the  »id  modufee 
•bad  been  immemorially  paid  to  and  accepted  by  the  impro« 
.piator  in  lieu  of  all  fmall  tithes  yearly  arifing  upon  the  faid 
bxm. ;  that  the  faid  defendants  Dance  and  his  wife  had  them* 
felves  accepted  the  faid  laft- mentioned  modus  of  two  {hillings 
and  fixpence  firom  Lard  Stawell  and  Jewtll^  or  one  of  theati 
as  owner  and  occupier  of  HUl  Fields  Farm  \   that  they  had 
in  their  cuAody,  fome  receipts,  ancient  title  deeds,  evidenceSi 
MperS|    and   writings    relating   to  faid  payments^  whereby 

it 
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If0i»  it  appeared  that  the  faid  moii^a  had  been  conftantlf  paid  to  and 
w^*  received  by  the  impropriators.  The  bill  then  Aated,  that  the 
ATjutjii,  church  or  chapel  of  the  pari(h  was  ferved  by  a  curate  or  derk, 
who  for  the  time  being  received  an  annual  pecuniary  ftipend  or 
falary  of  twenty-four  pounds,  of  and  from  the  perfon  who  had 
the  right  of  appointment  or  nomination  to  the  fame  for  the  per* 
forming  divine  fervice  therdn,  and  that  fame  was  paid  bjr  the 
perfon  nominating  thereto,  as  the  re£tor,  impropriator,  or 
owner  of  the  faid  reAory  or  otherwife)  that  the  redor,  inipro* 
priator,  as  owner  of  the  faid  refhiry,  was  liable  and  (ab]e&  to 
the  payment  of,  and  did  pay  yearly  the  fum  of  twelve  pounds  in 
payment  or  fatisfa^on,  of  part  thereof,  for  the  duty  performed 
by  fuch  curate ;  that  the  plaintifis  Jewell^  Sharpe^  and  HdnBmg^ 
were  feverally  the  occupiers  of  the  aforefaid  fiirms  and  premiics, 
in  refpe£l  of  which  fuch  nwlufes  were  paid,  as  tenants  thereof 
were  entitled  and  ought  to  have  the  full  benefit  of  theiame;  that 
thcj  had  been  always  ready  and  willing,  and  had  frequently 
offered  to  mv  the  fame  to  the  faid  defendant  ycbn  jbims^  die 
f enant  or  leflee  of  defendants  Dance  and  his  wife  i  that  he  had 
refufed  to  accept  the  fame,  and  iniifted  upon  tithes  in  kind.  Tlie 
bill  therefore  prayed^  that  the  faid  modufes  might  be  eftahUibed  % 
that  the  teftimony  of  the  plaintiff's  witnefles  might  be  per* 
petuated  \  and  th^t  an  account  might  be  taken  of  what  was  cfaie 
•£rom  the  plaintiffs  Piter  Jewelly  Clement  Sharpi^zad  William  Hard* 
ing  refpeAively  to  the  faid  joh^  Jtkins^  for  or  on  account  of  fod^ 
modufu  of  ten  {hillings  and  two  {hillings  and  fixpence  refpec* 
lively ;  the  plaintiffs  being  willing,  and  thereby  offinring  to  pay 
what  fliould  be  found  due  on  fuch  account. 

The  defendant  John  Atkim  admitted,  that  Hunfs  1w^ 
hen  Farm  and  Hill  Fields  Farm  included  fuch  lands  and  pre* 
miles  as  flated  in  the  bill  \  that  he  was  tenant  of  the  ttthei; 
that  the  church  or  chapel  of  Tim/bury  was  ferved  by  a  curate^ 
who  received  twenty-four  pounds  a- year  firom  the  perfon  or  per« 
fons  who  had  the  right  of  appointment  for  the  per&rming  di- 
vine fervice  therein  \  tt^at  the  fame  was  paid  and  payable  by  the 
perfon  or  perfons  non^inating  or  appointing  thereto,  as  the  re&or 
or  impropriator  of  the  faid  reAory,  or  as  owner  or  proprietor 
of  certain  tithes  called  the  Portions  of  St.  Lawrence^  in  the  pariA 
of  Romjey  Extra  in  the  faid  county,  formerly  belonging  to  the 
faid  reAory;  that  the  impropriator  of  the  faid  reSbory,  as 
fuch  for  the  time  being,  was  liable  and  fubjeA  to  the  payment 
of,  and  did  yearly  pay  the  fum  of  twelve  pounds,  in  part  pay* 
ment  of  or  fatisfa^tion  for  the  duty  performed  by  fuch  curafec^ 
and  that  the  defendants  Dance  and  wife  then  paid  the  famej  that 
John  Flemming^  theprefentowner  of  thefaid  tithes  called /ikjRwv 
twnofSt^  Lawrence^  paid  likewife  to  fuch  curate  the  other  twchre 
pounds  annually,  in  part  payment  of  the  duty  performed  at  the 
laid  church  by  fuch  curate^  and  that  they  appoint  fuch  curate  al- 
ternately^ buthedepied  the  ezii^ence  of  the  twoip^^^;  aod  fak^ 

that 
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tliat  the  plaintiffs  had  offered  t6  pay  them  ;  but  that  he  had  te* 
Ibfed  to  accept  the  fame  or  either  of  them  i  and  bad  infilled  upod 
being  paid  the  tithes  in  kind,  and  that  on  their  refufirig  fo  to  do, 
he  had  brought  actions  at  law  againft  them  for  the  recoverjr  of  the 
tithes,  both  great  and  ixnall  faj» 

The  defendants  iST,  Dafice  and  Harriet  his  viiitf  C,  HoIIoHJI^ 
and  William  Cbamberlajm^  admitted  their  x^cfpe^ve  titles  to 
the  faid  re£tory  to  be  as  ftated  in  the  bill  \  that  a  leafe  of  the 
tithes  thereof  had  been  granted  to  Aihins  as  aforefaid  ;  and  that 
the  plaintifis  were  ieifed  and  poffefled,  as  before  defcribed,  of 
the  (aid  two  farms;  but  they  denied,  that  the  faid  nuiufis 
exifted,  or  that  there  were  any  other  modus  or  modufes  in  Ueu  of 
the  tithes  of  the  faid  fiums,  or  of  either  of  them« 

The  plaintiffs  replied  \  the  defendants  rejoined  thereto;  and 
the  caufe  being  at  ifiae,  divers  witneffes  were  examined,  as  well 
on  the  part  of  the  plaintiffs  as  of  the  defendant  Atkins  s  and 
upon  hearing  counfel  for  all  parties  ;  and  on  reading  the  depo- 
fitions  on  behalf  of  the  plaintiffs ;  and  (everal  receipts  given  by 
J^bn  CbanMer^  the  former  Icffee  of  the  tithes,  for  the  modufis 
m  qoeftioD  \  and  alio  reading  the  feveral  anfwers ;  and  the  de« 
pofition  oi  Benjamin  Blundell  to  the  fixth  and  feventh  mterro* 
gatarj  being  offered  to  be  read,  and  objeAed  by  the  defendant 
jltldH*s  counfel,  and  the  fame  being  rejected  by  the  Court ;  and 
reading  the  feveral  proofs  taken  in  this  caufe  for  the  faid  de- 
fendant Jthns  I  and  hearing  plaintifi^s  counfel  in  reply ; 

The  Court  ordered  iffues  to  try  the  exiftence  of  the  faid 
sn^dufa. 

.  The  parties  proceeded  to  a  trial ;  and  the  jury  found, 

V 

As  to  TBI  FIRST  ISSUE,  *^  That  from  time  whereof  the  me- 
«  mory  of  man  was  not  to  the  contrary,  the  owners  and  occu* 
^  I^ers,  fome  or  one  of  them  for  the  time  being,  of  the  farm 
<<  or  tenement  firft  therein  mentioned  called  Hunts  Tim/bmy 
<<  Farm^  including  therein  the  meadow  therein  alfo  mentioned 
<'  called  Fi/bn»$or^  and  the  lands  and  premifes  called  Fairbomis^ 
^  as  part  and  parcel  thereof,  and  containing  and  defcribed  as 
«<  therein  mentioned  (^),  have  paid  and  been  accuftomed  to  pay, 
«  and  of  right  ought  and  were  liable  and  fubjeft  to  pay  yearly 
«<  and  every  year  at  the  feaft  of  &•  Michael  the  Archangel,  or  fo 
<<  feott  after  as  the  fame  was  and  Ihould  be  demanded  to  and 
<^  for  the  ufe  of  the  owner  and  proprietor  of  the  impropriate 
^  reAory  therein  alfo  mentioned,  or  his  or  their  leffee,  agentf 
<*  or  tithe-gatherer,  the  ancient  or  yearly  fum  of  tenJUtHngs,  as 


'Loft» 
SYAwt&a 


(m)  See  S.  C.  Aaftr.  RqK  §66,  f6j. 
i:  #7ji.  coBUining  in  the  whole  by 
-cftimttioB  two  hittdred  and  ninety-two 


acm,  and  thirty-fix  perches  or  there** 
abottts,  be  the  flune  more  or  lels,  lyingi 
&c.    See  5.  C.  AuHr.  Rcp»  564. 

<<  a  modus 


Atkuhu 
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I'Mfti       <t  z  imiui  or  caftomarj  payment  for  and  in  lieo  of  and  fatis&e» 
SvAWA&fc      cc  jJQjj  ^f  j^Q J  £^|^  j^jj  jyjj  every  the  fmall  or  privy  tithes  yearly 

^  artfing^  happenings  growingi  and  renewing  in^  upon,  or  cot 
M  of  the  (aid  tarm  called  Hunts  TimJburyFarm^  and  the  fidd  lands 
^  and  premifes  thereunto  belonging,  including  the  (aid  meadow 
M  called  Ftfl)wiarf  and  the  faid  lands  and  premifes  called  Fair* 
M  bom^Ji  as  the  faid  /Smry  Z^  Stawiil^  Henatgi  Leggg^  PeUt 
^  Climini,  and  ^i/mm  Harding  had  in  their  biU  aUedged.** 

The  jury  in  like  manner  found, 

As  toTHB  SECOND  issvSf  '*  That  from  time  whereof  the  ano* 
**  mory  of  man  was  not  to  the  contrary,  the  owners  and  occn- 
^  piersy  fome  or  one  of  them  for  the  time  being  of  the  (arm  or 
^  tenement  called  HUiFiiUs  Farm^  ccmtatningattd  defcribed  as 
^  therein  mentioned  (n),  had  paid,slnd  been  accuftomed  to  pay, 
*<  and  of  rig^t  ought  and  were  liable  and  fubjeft  to  pay  yearly 
*<  apd  every  year  at  the  feaft  of  5ai«/  Mxchatl  the  Arcbanget^  at 
^  fo  foon  after  as  the  iame  was  or  ihould  be  demanded  to  and 
<<  for  the  ufe  of  the  owner  and  proprietor  of  the  improprianB 
y  reAory  of  Tim/Bury  therein  mentioned,  or  his  or  her  IdRx^ 
*<  agent,  or  tithe-gatherer,  the  ancient  or  yearly  fum  of  rtcwySHU 
^  lings  andjiifpence^  as  and  for  a  moim  or  cuftomary  payment  fbf ' 
<<  and  in  lieu  of  and  fatisfaAion  of  all  and  every  the  fmall  or 
^  privy  tithes  yearly  arifingi  happening,  growings  or  renewfaif 
<<  in,  upon,  or  out  of  the  faid  farm  called  HiU  Fields  Farm^  and 
M  the  lands  and  premifes  thereto  belonging,  as  in  the  fkid  bU 
M  was  alfo  alledged.** 

The  caule  now  came  on  to  be  heard  upon  the  poftea^  and  for 
further  direAions  on  the  fixth  of  May  1796  \  and  upon  open- 
ing the  deanee  and /i;^  i  and  reading  the  fiuncs  andhc^a^ 
counfel  for  all  parties  % 

The  ComiT  ordered  tUptfim  to  be  confirmed  1  and  the  two 
modufis  of  UnJbiUittgs  and  tvfo  JbUlings  andjuipime  to  )>e'efta«' 
blifhed. 

The  plaind A  Jewell^  Sharpe^  and  Harding^  had  from  time  to 
time  paid  to  Athins  feveral  fums  of  money  K>r  and  on  account  of 
the  tithes  of  the  lands,  covered  by  the  modttfes^  but  widMHit 
prejudice  thereto  1  and  thereupon 

Tbb  Cookt  further  ordered  the  deputy  remembrancer  (i)  to 
take  an  account  of  what  they  had  rdpe&ivcly  pakl,  and  that 
what  Ihould  be  found  due  thereon  fhould  be  repaid  by  A^dsu  to 
them  reipeAively. 

(«>  Coataiaing  by   eftimatioa   one        (I)  Aiix.  Motsxt,  Bsq.  I>it^ 
IwMiflred  and  two  acres,  one  roodi  and     JUmmkmwr* 
tweaty^w*  perdiet  «r  thcf«alNniti|  be 
tbc  fana  awn  Of  kft|  Iriagf  4k* 

TI1C 
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The  Court  alfo  ordered  the  deputy  to  tax  the  faid  plain-         l^^ 
tifli  the»  cefti  at  law,  but  no  cofts  in  equity  on  either  fide ;      ^Tj^S* 
the  cofts  of  reference  to  be  referved  until  after  the  account  Ihould       Ammm 
betaken* 

MacdonalD)  ChitfJSarom. 

HoTHAM,  Barm. 

Perrtn,  Bar$fu 


Ltoon  and  Another  a^ainjl  Strutt  and  Others.       ^H^GtoVp^ 

Difbjfidrt^  lUh  July  1795. 

THE  bill  ftated,  that  the  plaintiff  IF.  Lygon  was  the  impro-  Jht^Aom.m 
priator  6r  re^or  of  the  parifh  of  Duffi^ldj  in  the  county  of  «"»propri«tor  «f 
Dmriy  \  that  wkhin  the  faid  rcftory  or  parifh  there  were  feveral  f^^'  ^iSuL 
tQwn(hips»  diftriAsy  TiUa^;est  hamlets,  and  libertieSt  particularly  Smthefvwm 
the  federal  townflups  and  liberties  of  Duffieidy  Be^ttr^  Harle*  two  commoM 
toM/,  and  Mchntf  \  thiit  before  the  inclofure  and  diviiion  which  <*li«4  ^«^ 
had  lately  taken  pia^  under  or  io  purfuance  of  a  certain  a£t  of  ^ftr^,  ^* 
parltameiitt  there  were  certam  commons  or  wafte  lands  withm  p^^^  ^ 
the  faid  pariCb  cotnmooly  called  Beiptr  JV^rd  {p)  and  Cbevin  «od  aHb  estctt« 
IFmiit  a»d  certain  wafte  lands  within  the  fstid  liberties  of  ThdjUld^  f>^  wKlehndt 
BJp$r^  HarkwmL,  and  MJunej^  containing  one  thoii^fana  five  '^Jl!Lj^r^ 
hundred  acres  \  that  on  the  faid  commons  and  wafte  lands  call-  ^J^lSmrinmA 
ed  JSrjftrr  Ward^^  the  (everal  o^vners  or  occupiers  of  houfes  and  and  Maknu^  \ 
lands  therein,  before  fuch  inclofure  took  place,  always  had  and  that  the  occu- 
cnjoyed^  right  rfeommm  for  iheep  and  other  commonable  cat-  f^  ^^^^  ^ 
tie,  in  refpeA  of  their  feveral  houfes,  lands,  or  ground  within  j;^««rhida/»fe 
ftidi  towndiip }  that  on  the  other  commons  or  waftes  called  CU'^  •ftomwnn<mBd* 
Wn  Wordy  the  fevcral  owners  and  occupiers  of  houies  and  lands  ferM^ard; 
within  faid  townftiips  and  liberties  of  Duffieldy  HarUwoody  and  ^>'  ^^  <^ 
Mttkmeyy  before  fuch  indofures,  always  had  or  enjoyed  a  right  rf  ^^Y^uaka  of 
(ximm^n  for  fheep  and  other  commonable  cattle,  in  refpeA  of  tlie  DuffM,  H^rk* 
fevecal  houfes,  lands^  or  grounds  within  the  faid  feveral  town-  ««<  «nd  Mm^ 

M  "Cjww,  thcnefeot  iptproprutor  place,  beloaging  to  tliexrovii»  bad  been  ^*^^  J^.^^!!TT 

ofX^j^/J^andhisleffeesofthcKdoryy  leafed  by  the  crown  to  the  defendant  f^G»tvmtrsti» 

fifed  a  bill  in  tbia  court  agaiaft  MiUt^  Davmfvrt.    The  caufe  came  on  to  bo 

an  ccomicr  of  laoda  called  Whi$wmiw^  heard  oo  the  twent|wfeivth  of  Jmnnj. 

Sp€»ur  li^Mrd^  the  Cnmm  Qrtmndst  and  X744»  HtUn  ttrm^   i8.  G«».  »•  when 

ether  lands  in  the  LlUrty  •/  Belper ;  the  court  di&iified  the  bill  at  againft  the 

Jtbn  Bgrhr,  another  occupier  of  nnds  attomejr-geiieral,  i»bo  was  made  a  jmiw 

vi  the  faid  liberty ;  and  T,  I>a9ti^9rt,U  ty,  nod  who  admitted  the  leafe  to  JE^» 

the  leflee  of  the  crown  of  (he  tithes  of  wtiptri,  and  claimed  the  reverfionary 

the  three  wards  called    BfUtr  Wari^  interefh    in    the   £iid    tithes    for   the 

^^fwMr  War4t  and  HUUmd  Wuri^  into  crowv,  but  without  cofts ;  and  theWicr 

^ich  the  ancient  foreft  caUed  Dt^U  defendanu  were  ordered  to  account  with 

^*^%  parcel  of  the  dy tchy  of  Laoutfter,  and  fatisfy  the  plaintifl»  for  aU  the  tithe- 

but  tnen  diiafforefied,  had  been  divid-  able  matters  and  things  denumded  by 

^  1\c  defendanu  contended,  that  the  the  bill|  which  had  arifen  00  the  land* 

^  foreft  waseztra-parochifl,  and  that  in  their  rvfpe^TS  occupati^yw. 


the  uthci  thereof,  «•  an  extra-parochial 


ihips  ; 
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Lyoow  AVft    ^ip*  i  ^^^^  ^^^  ptaintiff  Z^|f0»,  a$  iifiproprlator  of  the  pitifhp 
AiioTiiKB      waswellentitled tothe  gfeatand  finall tithes ^eaflyariiing  therein^ 
and  in  tht  titheable  j^atti  fhefeof»  cicept  the  tithes  which  had 


*^T«Mt^""*  yearly  arifen  and  become  payable  within  thofc  parts  of  the  pariflf 
.'  which  lie  within  the  faid  libefty  of  Harlnvodd^  and  certain  paott 
lS«ni'*m'^\he  °^  *^  liberty  of  Belpery  that  the  faidlaft- mentioned  tithes  be- 
liamiet  of  H<tr.  longed  to.the  ptaintrff  T,  Gij^ne^  by  virttie  of  a  gfant  made  of 
Uwnd^  and  in  fuch  portion  of  ttthes  by  fome  of  Ljgoifs  anceftors,  who  were  inv> 
ceruin  parts  of  propriators  of  the  parifh  ;  that  all  the  faid  tithes  had  been  duly 
rtic  °*°^'^  paid  to  the  plaintiffs  rcfpcftivcly,  according  to  their  fcveral  pro- 
to  T^G^Imiax  portions  and  rights  therein  ;  that  about  the  year  i7'8tf«  an  aft 
tKat  the  lithesof  of  parliament  Was  pafled,  with  riie  pretioAs  eonfent  of  all  or 
the  hainlrti  of  moll  of  the  proprietors  or  owners  of  lands  in  the  parifh^  hait- 
^^uiH^^C^t  '°?  ^  claiming  a  right  of  comfnon  on  Bclptr  Jf^atd  and  Cbruin 
Mtt  Of  Bdptr^  Irard^  incitledj  <*  An  AA  for  dividing  and  incloiing  certain 
liel«ngCDJl^L/!  *<  Commons  culled  Belper  fVard  2nd  Citvifi  WdriiVa  thecoOn- 
|r»»  ••  impro.  <c  fj  of  Derby^  and  certain  Wafte  Lands  within  the  Liberties  of 
pria^  xrf  the  c€  t}uffield.  Be/per,  Harlttuood,  and  Maketuji  within  the  Parifli 
Sat  an  i7S«  **  ^^  Dujpild'^  whereby  the  commiffioners  chcreiri  narmed  were 
MtifiT  H^md^  directed,  after  appropriating  part  of  the  fud  commons  or  waftes 
Chevm  W^iudt  (at  certain  purpofes  therein  mentioned^  to  fet  out  and  allot  the 
Si.^  '"^  rcfiduc  thereof  to  and  amongft  all  and  every  the  owners  and 
itacd  iTbt  m-  proprietors  of  mefiiiages,  cottages,  tofts^  lands,  tenements,  and 
cloM  nmkr  an  hereditaments,  having  a  right  and  intereft  in  fuch  commons  or 
nd  of  pallia-  waftc  grounds  refpeflively,  in  fair  and  equal  proportions,  ac* 
■"•■**  cording  to  their  rcfpcftive  rights,  proportions,  and  intcreftt 

that  certain  al-  therein )  that  fome  time  after  paffing  the  aft,  the  commiffioners, 
iBtmenu  there-  or  a  competent  part  of  them,  proceeded  to  carry  the  purpofes  of 
irf***  "'*1fiJ!!  ^^^  '^^^  aft  into  execution,  and  in  particubr  fet  out  and  allotted 
who  wciTcod^  fuch  commons  and  wade  grounds  nnto  and  amongil  the  feveral 
tkdto  rights  of  owners  of  houfes  and  lands  within  the  aforefaid  liberties;  thac 
coaunon  there-  all  the  defendants  were,  before  and  at  the  time  of  making  fnch 
ft^  aIIomimi  si^^otments,  owners  and  occupiers  of  meifuages,  farms,  and  lands 
were  madT^to  ^i^l^ui  the  faid  parifli  •,  that  particularly  the  defendants  Struct 
Che  deieadanti  \  Rogers^  Millington^  and  Litiam^  had,  fince  the  paffing  the  faid 
that  they  had  aft  and  the  making  fuch  allotments,  purchafcd  or  taken  to  farm 
"SLtJ^^f^  fcveral  of  fuch  allotments  of  other  people  who  were  owners  of 
fc^^^  wUch  bad  ^^  ^^  farms  in  the  parifli,  and  they,  and  thofe  under  whom 
been  allotted  to  they  claimed,  had  nfed  and  enjoyed  right  of  conunon  upon  the 
ocherocQipicn}  faid  commons  and  waftc  lands  fo  direfted,  allotteds  and  indofed 

from  time  immemorial  before  the  diviflon  thereof;  that  the 

faid  defendants  had  ^fohad  allotted  to  them  by  virtue  of  the 

faid  aft,  in  lieu  of  their  rights  of  common  in  refpeft  of  their 

feveral  mefluages,  &c.  and  had  ever  fince  the  faid  divifion  been 

Am  thev  had  ^^^'^^  ^^  occupiers  of  feveral  pieces  of  commons  and  wafte  lands 

culdvMe?   the  ^^  allotted  and  had  cultivated  the  fame  \  that  in  the  year  1790 

fkid  laodi»  and  they  had  grown  thereon  wheat,  barley,  oats,  hay,  potatoes,  and 

.flnce  Che  year  other  titheable  matters  and  things,  whhout  fetting  out  the  tithe 

tlS^'tiASbU  ^^>««®^»  ^'  making  the  plaintifEi  any  fati^ftion  for  fame  \  that  * 

maccertchcreoii}  **^ 
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they  had  fed,  depafhired,  and  kept  in  and  upon  tlieir  faid  al-    Ltook  and 
lotments,  during  the  faid  year,  oxen,  beafts,  horfes,  colts,  bar-     ahothi* 
ten  and  unprofitable  cattle,  fheep,  and  lambs,  from  which  they         ^^^"^ 
had  wool  without  fetting  out,  rendering,  or  paying  to  the  plain-      ormtiU   * 
tiffs  the  tithes  of  fuch  wool  and  lambs,  or  making  them  any 
fatlsfaiAion  for  the  fame,  or  for  the  herbage  or  agiftmcnt  of  fuch 
oxen,  beafts,  horfes,  colts,. and  other  barren  and  unprofitable 
cattle,  iheep    and  lambs  fo  fed  and  depaftured  by  them  on 
their  (aid  allotments,    and  which  they  ought  to  have  done; 
that  the  pkintiSs  had  entered  into  an  agreement  as  to  their  part  that  the  plain- 
or  proportion  of  the  faid    tithes   for  the  faid  year,    as  they  Jjf**  hz*^  *^ 
were  refpcftively  to  receive  as  and  for  his  or  their  part    or  \^^^^^ 
proportion  of  the  tithes ;  that  they  had  caufed  the  fame  to  be  tiootoftiihetto 
rcprefentcd  to  the  defendants;  that  they  had  made  frequent  which thty were 
applications  to  them  to  account  for  their  feveral  titheable  mat-  7fp«^^«ly  en- 
ters aforefaid,  and  to  pay  them  what  fhould  appear  to  be  due  ^      * 
thereon  ;  but  that  they  had,  under  various  pretences,  refufed  fo  bat  thatthede. 
to  do.    The  plaintiffs  then  charged,  that  by  virtue  of  certain  let-  'eo^ants  had  re- 
ters-patent  of  James  the  Firft,  dated  the  fourth  of  February,  in  '"/^^  ^Vl^'^'!"^ 

^i_     r         i_  "^    r  1  .         .    ■'  ^1  J    1     r  1  t_         '^l        tithe*  of  the  laid 

the  fourth  year  of  his  reign,  they,  and  thofe  under  whom  they  „jiotttd  landi » 
clahned,  became  well  entitled  to  the  faid  reAory,  and  to  all  the  that  they  claim 
tithes  of  com,   grain,   hay,  agiftment,   and  other  tithes  yearly  the  faid  tithct 
arifing  therein,  and  to  all  fuch  rights  andintcrefts  whatfoeveras  "^^^l^^'*^^ 
his  faid  majefty  had  or  was  entitled  to  therein ;  that  not  only  the  «^^^,  rbeFvfii 
faid  commons  and  lands  .refpe£Hvely  fo  divided  and  inclofed  that  the  land  fo 
tinder  the  faid  aft  of  parliament  before  the  divifion  and  inclo-  inciofcd  and  al« 
fure  thereof,  and  alfo  the  feveral  allotments  thereof  fince  fuch  ^^^^  ^JkLi^ 
divifion  «nd  inclofnre,  and  various  other  pieces  or  parcels  of  land  ^*'  ^         ** 
which  formerly  or  late  belonge^,  and  which  had  been  fcparated 
from  the  fame  by  encroachments  or  otherwife,  but  alfo  fuch 
parts  of  the  fecond  wards  fo  allotted  or  appropriated  to  King 
Cbarks,  if  any  fuch  appropriation  was  ever  made,  were  and  had  that  they  ^nrt 
been  generally  reputed  by  feveral  ancient  perfons  then  living  and  P>roelof  thtpa^ 
others  who  were  dead,  and  who  were  of  confiderable  ages  when  ^     * 
they  refpeftivcly  died,   to   be  within  and  parcel   of  the  faid 
rcftory  and  parifh  5  that  the  boundaries  of  the  parifh  having  ^^^  ^^  alwaw 
been  annually  perambulated  by  fome  of  the  parifhioners,  the  been  included  in 
whole  of  the  faid  wards  were  always  included  in  fuch  peram-  the  perambufai. 
halations  as  being  within  the  parilh  ;    that  before  fuch  divi-  ***>"  thereof  j 
fion  and  inclofure  fo  took  place,  the  faid  commons  and  wailes  |,|"  ^iJi^^ 
fo  divided  and  inclofed  were  generally  depaftured  with  oxen,  whkhthcoccu- 
beafls,  horfes,  colts,  and  other  barren  and  unprofitable  cattle,  pi«r»,  before  the 
and  sJfo  with  ftieep  and  lambs  belonging  to  the  feveral  own-  inciofure,enjoy. 
crs  and  occupiers  of  houfes,   cottages,    and  inclofed  lands  or  ***  *  "^ht  of 
grounds  withm  the  faid  panlh,  as  having  a  right  of  common 
or  fome  right  of  the  kind  thereon,  and  particularly  of  the  faid 
defendants  refpeftively  5  that  all  tithes  arifing  from  the  fame 
had,  from  time  immemorial,  been  received  by  the  reftors  of 
the  reftory,   their  IdTees,  farmers,    or  agents,   or  fome  fatis- 
VoL.  IV.  H  h  faftioa 
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Ltook  and    faftion  for  the  fame  in  money  in  rcfpcft  of  fnch  {beef  and 

^"**TV*      lambs,  and  of  the  herbage  or  agiftmcnt  of  fuch  oxen,  beaft% 

Sr%vrr       hoffes,  colts,  and  other  Ixirren  and  unprofitable  cattle  ;  that  as 

AMD  Otmeis.  further  evidence  of  the  faid  commons  and  wafte  lands  (b  divided 

and  inclofed  as  aforefaid  being  within  the  faid  reAory  and  pa* 
rifh,  the  fcveral  parcels  of  ground,  which  had  been  to  feparated 
therefrom   by  iuch  encroachments,  had,  fince  the  ieparation 
thereof,  produced  annually  corn,  grain,  and  other  titheable  mat-  , 
ters,  the  tithes  of  which,  or   fome  fatisfia£lion  for  thenoy  had  . 
been  conftantly  paid  to  the  redlors  and  owners  of  the  reftory  and 
tithes  ;  that  the  perfons  poSeiling  or  occupying  fuch  parcels  of 
land,  and  particularly  the  defendants,  or  thofc  under  whom 
that  they   had  thcy  claimed,  had  conftantly  been  rated  or   afiefred  in  refpcft 
bern rateJ tothe  thereof  towards  the  common  burthens  of  the  parifli;  that  they, 
**'"    *  had  like  wife  always  performed  parochial  duties  or  ferviccs  in . 

rcfpcft  thereof;  that  the  faid  defendants  having  a  right  of  C9m- 
mon  on  the  faid  commons  and  wafte  lands  before  the  diviiion 
and  inclofure  thereof,  had  likewife  been  rated  and  ailcfied  to- 
wards the  common  burdens  of  the  faid  pariih,  in  refpe£t  of  fuch 
right  of  common,  as  appurtenant  to  the  feveral  and  relpedUve 
farms  within  the  redlory  and  parifli,  as  being  part  of  fuch  farms* 
that  inanin^o>  or  othcrwife  increaiing  the  value  thereof  refpeftively.    The  bill 
m^ioo,  the  ju-  then  charged,  that   the  information  exhibited  agamft  Reginald 
T    D*^    ^T^^j  ^^y&^y  by  his  maiefty's  attornev-peneraU  at  the  relation  of  P» 
9iT\ACiHvitWnrd  ^^^v^'(^^>  as  havmg  mtruded  himfeli  mto  his  majeitys  poucT- 
wi.re.  Within  the  Hons  by  receiving  the  tithes  not  only  of  Holland  W'ard  but  alfo 
p-rifli  I  of  Belper  Ward  and  Chevin   Ward,  prayed,  that  the  faid  rela- 

tor might  be  quieted  in  the  enjoyment  of  the  tithes  of  the  faid 
thref  wards^  and  that  the  defendant  might  account  for  the  tithe 
received  by  him,  and  pay  to  the  ufe  of  his  majefty  fo 
much  as  had  been  received  before  the  commencement  of  the 
relator's  leafe  (which  had  long  flnce  determined),  and  to  the 
relator  fo  much  as  had  been  received  fince  the  commencemenc 
thereof  \  that  the  part  of  Belper  Ward  and  Cbevin  Ward^  be- 
ing within  the  parifh  of  Ditffieid^  was  put  in  ifiue,  and  after  the 
examination  of  many  witneiTes,  the  information  was,  with  re- 
fpe^l  to  all  the  matters  therein  relating  to  the  faid  two  ward% 
that  tlie  (aid  difmiiTed.  The  bill  then  further  charged,  that  i{  Lygon^  z&'vsBt^ 
^ard   had  alfo  propriate  rc<51or  of  the  reftory,  and  others  claiming  under  him 

beco  decreed  to  ^^  Icflccs,  exhibited  their  bill  in  this  court,  in  which  his  ma- 
DC  therein  5         .   n    »  i    r>    i\  i  . 

jelly  s  attorney  general^  r.  Davenport j  and  certam  pcrlon>  occu- 
pying lands  in  helper  JVard^  were  defendants  for  the  purpofeof 
eitablifliing  the  right  of  the  faid  K.  Lygon  as  fuch  rcAor^  and 
thofe  claiming  under  him,  to  the  tithes  of  thofe  lands;  that  in 
the  faid  fuit,  the  fatfl  of  their  being  within  the  faid  rectory  a^d 
parifh  was  likewife  in  iifuc ;  and  after  examination  of  wit- 
neiTes,  it  was  decreed  that  the  defendants,  the  occupiers  of 
the  faid  lands,  fliould  account  for  and  pay  the  titheable  mat- 
ters  ariflng    from  the  lands  claimed    by  them    to   the  faid 

con- 
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com{4ainantS9  with  cofts.  The  bill  then  further  ftated,  that  Ltcow  ai«»  . 
the  tithes  not  only  of  the  faid  commons  and  wafte  lands  fo  in*  AnoTPtft 
clofed  hf  virtue  of  the  faid  aft  of  parliament,  but  alfo  of  the  -v«^ 
reft  of  the  lands  conftituting  the  faid  two  wards  called  Belper  amd'^Otmeh. 
Wardzad  Ch^vin  tVard^  had  been  conftantly  paid  to  the  reftors  u.  i  u^  u 
of  the  faid  reftory^and  thofe  claiming  under  them ;  that  notwith-  Bttler^mirdJmd 
ftandiog  which,  his  majefty's  attorney -general,  on  the  be-  chtvim  fyard 
half  his  majefty,  claiitied  to  have  fome  right  or  intereft  to  the  had  conftaptiy 
tithes  fo  claimed  by  plaintiffi  \  that  in  order  to  remove  any  pre-  P*'^  ^^>  be- 
tencc  for  not  accounting  for  and  paying  to  the  plaintitis  the  |?J^*  \^ the^^ 


ItUm 


tithes  of  the  titheable  matters  they  aftually  entered  into  fuch  proprUcor  of 
agreement,  and  gave  notice  thereof  to  the  faid  defendants,  and  DMffieid^hckln^ 
offered  to  indemnify  them  in  the  premifes»  on  their  duly  ac-  J?^*^  claimed 
counting  for  and  paying  to  them  refpcftively  the  tithes  of  the  fe-  ihTrej^.  »"'*^'«^* 
veral  titheable  matters  afofefaid,  according  to  the  faid  agreement, 
but  which  they  refufed  to  do.  7^e  bill  therefore  prayed,  that  The  bill  pnyed 
the  defendants  the  occupiers  might  come  to  a  juit  and  hxr  ac-  «a  aecoant  of 
CQunt  DVith  the  plaintiffs  for /Af//i^/fVfl/«*  of  the  tithes  which  j|]|[|^I]?*''"* 
had  ari(en  upon  their  feveral  allotment's  of  the  faid  commons  and  ftld^^ij^l^ntt 
witfle lands  fo  occupied  by  them  refpeftively,  and  pay  according  imhepoffemoii 
to  the  fefpeftive  rights  and  proportions  fettled  between  the  plain-  o^  (he  de  end. 
tte  by  the  faid  agreement  in  this  behalf;  the  faid  plain-  »*'*•  ■^  W- 
tiffs  thereby  fubmitting  to  indemnify  them  touching  the  premifes  "'""^ 
ii^  fuch  manner  as  the  court  (hould  dlreft. 

The  defendants  Tl  Rogers^  S,  Unam^  J.  Struit^  D.  Normafiy  The  defendantt 
7.  Melhurne^  and  ST.  Mtilington  faid,  that  previous  to  and  in  ^*y»  ^^^^ »"  *he 
the  ninth  year  of  the  reign  of  Charles  the  Firfi^  there  was  a  cer-  't*"|^[/^'^ 
tain  foreft  fituate  near  the  pariQi  of  Dufieldy  called  and  known  ^^^ « royal  and 
by  the  name  of  the  Forejl  of  Duffield^  or  DuffUld  Firtb^  and  extra-parochiai 
which  was  then,  and  for  many  years  before,  or  the  greater  part  ^^f*^  called  tbt 
thereof,  divided  into  feveral  wards  refpcclively  called  by  the  ^•^.5^2^^«#'^» 
Aames  of  Belper  Ward^  otherwife  Bean  Reper  IP'ardy  Cbevin  JVardy  yj^^  imo^thrte 
and  Holland  Ward^  otherwife  Hollin  fVard^     That  the  owners  waidt      oUed 
and  occupiers  of  lands  within  the  townlhips  or  liberties  of  BeU  ^^^^  ff^arj, 
per^  Duffield^  Hazlewood^  and  Madeney^  were  entitled  to  and  had  ^qJ^^!L^'^ 
immemorially  enjoyed  a  right  of  common  for  all  their  (heep  and  ttwT'the  Idccu- 
other  commonable  cattle  upon  the  Forejl  of  Duffield^  and  parti-  piers  of  land  ia 
cularly  in  Belper  IVard  and  Chevin  pyard\  that  Charles  the  Fir  ft  the  hamku  of 
was  feifed  in  his  demefne  in  right  of  his  Duchy  of  Lancnfter^  or  ^,f^^*  Di^Jield^ 
in  right  of  his  crown,  or  both  or  one  of  them,  of  the  Forejl  of  m*J^^*  J"j 
Dumeld  fo  divided,  together  with  all  and  all  manner  of  tithes  riginofcommon 
afihng  or  accruing  within,  upon,  or  out  of  the  fame,  and  par-  in  (he  iaid  fo- 
ticularly  the  faid  two  wards  called  Belper  Ward  and  Chevin  JVard^  "^  * 
fubjeft  to  fuch  right  of  common  as  the  commoners  had  thereon; 
that  the  whole  of  the  Forejl  of  Duffield  was  and  had  ever  been  thr  no  part  of 
eMtra  parochialy  and  not  within  the  reftory  or  parifh  of  Duffield^  «'»«  fiM«i  fo.-ft 
or  the  titheable  places  thereof,  or  a  part  of  any  other  parifli ;  ^'*  T^«hin  ih* 
that  a  decree  was  made  the  twenty-firft  of  November^  in  the  ?*2     or  ^^ 
n^th-year  of  Charles  the  Firjl^  in  th£  duchy  court  of  law-  otbe'r  pariih  j  ' 
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tr^oM  AND    cASTERi  in  a  caufe  between  his  majefty's  attorney-general  of  the 

Anothik      fail!  duchy,  on  behalf  of  his  majeftf  informant,  and  tbe  Earl  of 

%rw7rr^AHr>  ^^^^/^^^^^  Others  defendants,  rcfpcfting  the  faid  Fmrefi  If 

OTHttf^"*^  DtiffUld\  that  in  purfuancc-  of  the  faid  decree  Charles  the  Fhrft^ 

by  letters-patent  under  the  feal  of  the  ducht  of  lancasteRi 

firrf      g«antcd  ^^tc^  *^c  fecond  of  September^   in  the  tenth  year  of  his  reign, 

two  third  parts  granted  to  certain  pcrfons  therein,  and  in  the  faid  decree  named, 

of  the  f4id  three  two  third  parts  of  the  faid  three  fcvcral  wards,  and  all  cottages 

w^rdstocenan  ^^^  buildings  thereon,  together  with  the  rights,  jurifiii£tions, 

Aumce^efVdel  *°^  appurtenances  thereunto  belonging,  as  folly  and  freely,  and 

cree  in  the  du.  io  ^^  ample  manner  as  the  fame  had  come  to  his  majefty's  hands, 

chy  oottftj  except  his  fifhery  of  the  rivers  Dervent  and  Ecde/boume^  and  the 

advowfon  and  right  of  prefentation  to  all  reAories,  vicarages, 
chapels,  and  other  ecclefiadical  benefices  to  the  premifes  thereby 
granted,  or  any  part  thereof,  relating  or  appendant,  to  hold  ac- 
cording to  the  intent  of  the  faid  decree  ;  that  the  other  third 
that  the  other  part  of  the  faid  three  wards  was  duly  (tt  out  and  allotted  to  Charles 
a^foued^to  The  ^^  ^^^fly  ^^^  ^^^^  ^'^  received  and  accepted  the  fame  in  full  com- 
king  in  litu  of  penfation  and  fattsfaAion  of  his  entire  and  whole  right  in  tbe  Fo* 
his  right  to  the  r{/?  of  Duffield^  and  the  tithes  arifing  upon  the  fsud  other  two- 
whole  forrit  and  third  parts  thereof;  that  the  faid  fevcral  rights  of  his  faid  majefty, 
the  utbea  there.  ^^^  ^J-  ^^^  commoners  in  and  upon  the  faid  three  wards,  were  at 

that  time  known  and  duly  confidered,  and  had  in  full  contem- 
plation ;  that  the  faid  one-third  part  of  the  faid  three  wards,  fo  ' 
allotted  to  Charles  the  Ftpfi  in  confequence  of  the  faid  decree, 
was  a  full  fatisfa£lion  for  his  right  and  intereft  not  only  to  the  ibil 
but  alfo  to  the  tithes  of  the  other  two-third  parts  of  the  (aid 
that  the  perfoni,  wards  called  Holland  JVard^  Btlper  fVard^  and  Chtwn  Ward\  that 
having  a  rightof  feveral  perfons,  having  a  right  of  common  to  the  faid  two^bird 

^"dbhd  paS  P^"*^^  ^^  ^'^^  ^^*^  ^^^^  comprized  in  the  faid  leiters-patent,  had 
cnjoyedthc  fame  ^^^^  ^1^^  enjoyed  fuch  right  of  common  for  all  their  commonable 
titiic  free )         cattle  without  paying  any  tithe  whatfoever,  or  any  having  been 

demanded  until  the  year  1771  i  ^^^^  >i^  the  (aid  jatHollin  ffari 

was  inclofed  purfuant  to  aA  of  parliament  \  that  in  the  year  1786 

an  a£l  of  parliament  pafled  for  dividing  and  inclofing  Be^ 

Ward  and  Chevin  Ward^  &c.  and  fuch  allotments  were  made  as 

in  the  bill  (lated  \  and  they  iniided,  that  the  faid  two-thirds  of 

tbe  faid  ward  were  free  and  exempted  from  the  payment  of  any 

tithes,  and  particularly  as  mentioned  in  the  faid  decree  in  the 

that  no   tithes  duchy  court ;  and  alfo  that  no  tithes  whatfoever  had  been  paid 

Z***^^  ^  ^^^  ^^^  remaining  two  parts  of  HolHn  Ward  fincc  the  inclofiirc 

xi^fj^     ^  thereof  in  177!;  that  they  hoped  to  have  the  fame  benefit  there* 

of  as  if  they  had  pleaded  the  fame  in  bar  to  the  bill,  and  the 
difcovery  and  relief  thereby  prayed.  They  admitted,  that  the 
plaintiff  William  Lygon  had  been  for  many  years  paft  and  then 
was  impropriator  of  Dujffield\  that  there  were  feveral  town(hips» 
diftrifts,  villages,  hamlets,  and  liberties  within  the  faid  pari(h,  as 
ftated  in  the  bill  \  that  the  faid  commons  or  wards  comprifed  one 
thousand  five  hundred  acres ;  that  the  feveral  owners  aiud  occu- 
piers of  houfes  and  lands  within  the  towaihips  of  Be^  ^ni 
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Cievin  before  fuch  inclofure  took  place  always  had  cr  '^njoyeJ    Ltccnah* 
aright  of  common  for  flicepand  other  commonable  caicie  in  re-      Amotihe 
fpccl  of  their  fcveral  houfes,  &c.     They  alfo  faid,  that  ff^.  Ly-       ^'''V 
gofii  a$  impropriator,  might  be  entitled  to  the  great  and  fmall  A„,>^OTMm« 
tithes  of  fuch  parts  of  the  pari fh  as  were  titlieable,  except  as 
to  fuch  portion  as  T.  Gi/borne  might  be  entitled  to,  and  that  J|j'V!*\^**!JII?f 
fuch  tithes  might  have  been  duly  paid  to^hem.  They  admitted,  ^dtoihcddwi 
that  before  the  inclofures  and  allotments  under  the  ftatute  of  of  fuch  parti  of 
24.  G«.  3.    were  made,  the  fcveral  owners   or    occupiers  of  ih«   panfli    at 
lands  in  the  pariOi  of  DuJUldhzd  purchafed  or  taken  to  farm  "^'^  "  i»caWc  j 
/e vera!  of  fuch  allotments  uom  the  perfons  to  whom  they  were  that  the  aiioc- 
jnade,  and  that  they  and  thofe  under  whom  they  claimed  had  «nents,  asdirea- 
refpectively  ufed  and  enjoyed  a  right  of  common  in  and.  upon  the  **^.*"  ^^  ^ 
lands  comprifed  in  the  faid  a£t,  and  fo  allotted,  from  time  im*  i^  themi 
megiorial  before  the  allotting  thereof.  They  alfo  admitted,  that 
they  had  refpe^Uvely  feveral  confiderable  parcels  of  the  faid 
lands  allotted  to  them  under  the  faid  aA  in  lieu  of  their  refpec- 
tive  rights  of  common  in  and  upon  the  whole  of  fuch  lands,  in 
rcfycA  of  their  faid  (everal  mefluages,  farms,  and  lands  in  the 
.parifh,  and  that  they  had  cultivated  fuch  parts  as  were  allotted 
to  them,  and  had  had  from  the  fame  divers  titheable  matters 
and  things  without  fetting  out  any  tithes  thereof,  or  making  the 
plaintiffs  any  fatisfa£tion  for  the  fame»  as  they  believed  that  no 
tithes  were  due  or  payable,  and  therefore  were  not  bound  to  fet 
forth  the  fame,  or  any  account  of  them,  which  they  hail  upon 
their  allotments  in  I790»  or  of  the  quantities,  kinds,  and  va- 
lues thereof  (  but  they  faid»  that  in  cafe  the  plaintiffs  fhould  be  thattheyhadhad 
.able  toeftabliih  any  right  ito  the  tithes  of  all  or  any  of  fuch  "'Ucahtemattert 
matters  and  things,  they  were  ready  and  willing  to  account  for  the  ^'**^*"  i 
lame  in  fuch  manner  as  the  court  (hould  direA.  They  further  faid,  that  the  agree* 
that  they  were  Grangers  to  the  agreement  entered  into  between  ment    betvrccn 
the  platntifi^s  j  but  they  admitted,  that  they  had  caufed  it  to  be  the  plaiuiiffs  re* 
rcprefented  to  them  that  the  fame  had  been  made,  and  that  fuch  ^o'j.fl^^cfjjjf*^ 
application  for  fuch  purpofes  as  Aated  in  bill  to  have  made  to  had  been  com* 
them  had  been  made,  and  which  they  had  refufed  to  comply  manicated     to 
with,  the  plaintiffs  not  being  entitled  to  any  tithes  in  refpeft  of  **»*"> » 
the  allotments  of  the  faid  commons  and  lands  in  their  occu^ 
pation  ;  and  they  infifted,  that  fuch  allotments  were  refpedtively 
ejcempted  from  the  payment  of  tithes.    They  denied,  that  the  that  m  part  ef 
commons  or  wards  called  Belper  Ward  and  Chevin  Ward,  com-  ^''Jf<J"  ^^^  ^^ 
prized    in    ;i4.  Geo,  3,     or  any  part    thereof,   were   or  was  ^J*^!*  ^***f*^ 
before    the   diviiion  or  inclofure  thereof  under   the   faid  aft,  ^^{^    ^^  ^JJ^ 
or  that  the  allotments  thereof  fince  fuch  inclofure,  or  any  other  croachmcnt 
,  pieces  of  land  which  formerly  belojiged  thereto,  and  had  been  therefrom,  had 
feparated  from  the  fame  by  encroachments,  were  generally  re-  *^"*^*?'??' 
puted  by  ancient  perfons  then  living,  and  others  who  were  then  p^^  ^^  ^^r 
dead,  and  were  of  confiderable  ages  when  they  died,  to  be  with-  &/if  5 
in  or  parcel .  of  the  parifh  \  but  they  admitted,  that  before  fuch 
.  toclQfiire  tQok  pliftc?,  the  premifes  fo  indofed,  and  which  were 
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Ltooh  an»    comprized  in  the  ftSd  iift,    were   generally   depaftizried  wtA 

^"*^Im  *      oxen,  beafts,  horfcs,  colts,  and  other  barren    and  unprofit* 

StjiTtt       *^'^  cattle,  and  alfo  with  (heep  and  lambs  belonging  to  At 

Awp  OTMiftt.  feveral  owners  and  occnpiers  of  houfes,  cottages,  and  indofed 

lands  or  grounds  within  the  faid  parifli,  as  having  a  right  oS 
f bat  the  tithotof  common  or  feme  right  of  the  kind  thereon.  They  denied,  that 
•gifting  caitlcon  they  had  ever  heard,  favc  by  the  bill,  that  the  tithes  of  wool  and 
lid^cm"^  ^^^^^  *"^  ^^^  tithes  of  herbage  or  aciftment,  or  of  any  of  fnch 
their  knowledge  ^^^^t  heafts,  horfcs,  colts,  and  other  barren  and  unprofitaWe^cat- 
betD  paid}         tie,  had  from  time  immemorial,  or  at  any  time  been  receiYod  by 

the  reftors  of  the  faid  reftory,  theirleflccs,  farmers,  or  agents,  or 
that  any  compofition  or  fatisfaftion  was  ever  made  to  them  or  any 
of  them  for  the  tithes  of  any  fuch  laft-mentioned  matters  and 
thing-  arifing  from  the  faid  commons  called  Jif/j^er  Ward  and  CAiw 
vin  Ward,  diftrnA  and  feparate  from  the  tithes  arifing  from  tht 
ancient  indofed  lands  within  the  piritti  6{ 2)i/fie/d,  aridfave  that 
no  compenfation  or  other  fatisfa£lion  had  cirer  been  made  to  the 
plaintiiFs  exceeding  the  value  of  the  tillhes  arifing  from  iuch 
>ncient   indofed  lands,  and  denied  that  it  fb  appeared  from 
any  receipts  or  acquittances,  or  written  difchargcs  in  the  cuftody 
thatthetltheiof  of  any  of  the  defendants.  They  admitted,  that  the  fcvcral  par- 
tite piec<»of  land  eels    of    ground   which    had    been  fcparatcd  from   the  laid 
taken^  *by ''en"  ^"^"^^"^  ^^  wards  and  premifes  comprized  in  the  faid  aft,  by 
ttoachmentlroa)  ^i^croachments,  had,  fincc  the  feparation  thereof,  produced  an- 
tiie  (aid  com-  nualty  corn,  grain,  and  other  matters ;  and  faid,  that  the  tithes 
mpn,  had  been  of  all  or  fome  of  the  matters  produced  on  fome  of  fuch  en- 
ljaid^>ypoorper-^j.Qjj^.j^j„gj,^5^  ^j.  f^j^^g  compenfation  for  the  fame,  might  have 

beTnretufed  by  ^^^  P^*^  *^  ^^^  rcftors  or  owners  of  the  faid  reftory,  but  that 
•(liert|  fome  perfons  had  refufed  the  fame,  and  that  if  any  had  been 

paid  they  had  been  paid  by  diftrcfled  perfons  who  trere  un- 
able to  conteft  the  payment  thereof,  as   the  faid  defendants 
conceived  that  the  laft-mentioned  lands  were  exempt  from  the 
payment  of  any  tithes,  and  therefore  infifted  that  fuch  payments 
ought  not  to  be  received  as  evidence  of  the  plaintiff's  right  tothe 
tithes  of  the  aforcfaid  commons  and  waftes  comprized  in  faid  aft 
of  parliament,  and  particularly  the  parts  thereof  which  had  beai 
that  the  owner  allotted  to  theni.     They  denied  that,  to  their  knowledge,  favc 
©ffochencroach-  by  the  bill,  the  owners  or  occupiers  of  fuch  encroachments  had 
iTthrfi*tnpw!  ^'^^^  ^^^^  0^  afleffed  in  refpcft  thereof,  or  had  performed  any 
kdge  btcnrated  parochial  duties  or  fervtces  in  refpedt  thereof,  or  that  the  dcfend- 
(or  the  (»mf  to  ants,  or  any  other  perfon,  having  a  right  of  common  on  the  faid 
the  piii(hi         commons  or  wards  and  lands  comprized  In  the  faid  aft  of  par- 
liament,   had    been    fo  rated  or  alTeflcd  in  refpeft  of  fuA 
right  of  common  appurtenant  to  their  fevcral  and  rcfpeftive 
farms  or  lands,  and  increa/ing  the  value  thereof  or  otherwife  h 

Ilr  ?4^"V/  ^^'P^^  ^^  ^"^^  "8/^^  ^^  common.  They  faid,  that  they  did  nit 
jlma  tbi  Firfl  admit  that  the  plaintiffs,  or  thofe  under  whom  they  daimcd, 
did  ^ot  cmirie  did  bv  virtue  of  or  under  the  grant  or  letters -patent  of  J^iw?/ 
the  grantee*  lo  the  FtrJ}y  d^itcvl  the  fourth  day  of  February,  in  the  fourth  year 

alltlicrigh»*the.  "^  '         ^-  <*  '  cf 
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of  his  retgn,  become  in  any  manner  entitled  to  the  reftory,  and    Ltcoic  and 
to   all  the  tithes  of  corn,  grain,  hay,    agiftment,  and  other     Another 
tithes  yearly  arifing  within  the  faid  pariQi  and  rcdVory,   or  to       ^'^^'^ 
all  fuch  right  and  intereft  whatfoevcr  which  his  faid  late  ma-  ^^^^  Oriiait, 
jefty  had  or  was  entitled  to  therein.     They  further  faid,  that 
they  did  not   admit  that  the  commons  and  lands  refpeftively  !ll!^.!J^^?JI!„!J. 
divided  and  mdofed  under  the  laid  adt  were,    before  the  di-  were  reputed  to 
viilon  or  inclofure  thereof,  or  that  any  of  the  allotments  thereof  be  paicei  of  the 
fince  the  divifion  and  inclofure,  or  any  pieces  or  parcels  of  land  twowarrfiarot. 
•  which  formerly  or  late  belonged  to,  and  which  had  been  feparat-  J^jr)^.'^^'^" 
cd  therefrom  by  encroachments  or  otherwifc,  had  been  gene-  ' 

rally,  reputed,  or  that  any  parts  or  particulars  of  the  two  an- 
cient wards  which   were  allotted  to  Charles  the  Firji  were  or 
had  been  generally  reputed  by  any  ancient  perfons  then  living, 
or  others  who  were  then  dead,  to  be  within  or  parcel  of  the  rec- 
tory and  parifh  of  Duffield^  or  that  the.  whole  of  the  faid  wards 
had  been  included  in  the  perambulation  made  for  the  purpofe  of 
afcertaining  and  perpetuating  the  boundaries  of  the  faid  pan(h 
of  Dttffield  as  being  within  the  faid   parifli.     They  alfo   faid,  ii^^^  ^\^  wrd!a 
that    they   did   admit    that    the  information  exhibited  in  the  given  on  themd 
duchy     court     aforefaid    was    difmifled   upon    the     hearing  ^  the  inforn^a. 
thereof,  with  refpcft  to  all  matters  therein  contained  rcfpeft-  "J**_  ^f  *I  "^ 

•  !»•  r     f  \  f       -n    *  tr^         »  i    >^  f         •        fMT        »  i_  pTOVC   that  tS^» 

mg  the  claim  of  tithes  of  Beipcr  Ivard  and  Chevin  ff^ard  ;    but  j,^  ^^,^   .^^ 
infixed,  that  fuch  difmiffion  was  not  ordered  or  decreed  upon  chtvm      fVari 
the  merits  refpedling  the  queftion  of  the  right  or  claim  of  the  were  wUWn  the 
informant  or  relator  to  the  tithes  of  the  faid  two  wards,  but  by  P"*  *» 
confent  and  agreement  between  the  parties ;  and  therefore  they 
iniilled  and  fubmitted  that  the  difmiffion  of  the  faid  fuit,  fo  far 
as  it  related  to  the  claim  thereby  made  to  the  tithes  of  the  faid 
two  wards,  ought  not  to  be  received  or  confidered  as  any  evi- 
dence in  favour  or  fnpport  of  the  right  or  claim  fct  up  by  plain- 
tiffs by  their  bill,  or  in  prejudice  of  the  defence  fet  up  by  de- 
fendants in  oppolition  thereto.  They  faid,  that  they  were  (Iran- 
gers  to  the  other  fuit  mentioned  in  faid  bill-,  and  that  they  knew 
not  that  the  tithes  of  the  commons  or  wade  lands  inclofed  by 
virtue  of  faid  aft  of  parliament,  and  fituated  within  the  faid  two 
wards,  had  been  ever  paid  to  any  reftors  or  reftor  of  the  pa- 
rifh  of  Duffield  for  the  time  being,  or  to  any  perfon  or  perfons 
'  claiming  under  them  or  him. 

The  attorney-general,  on  the  behalf  of  his  majcfty,  faid,  that  The   attorney. 

•  he  was  a  ftranger  to  the  matters  and  things  in  thebill  contained,  general    iL.ms 

•  and  left  the  plaintiffs  to  prove  the  fame  as  they  could  j  an<1.5»-'[|;j;^^ft***i,;'j,j 
.  fifted  upon  and  claimed  all  fuch  right  and  intereft  in  the  premifes  ^y,^^^  mayappcar 

•  in  the  bill  mentioned    as  it  (hould   appear  bis    majefty,    in  to  have  in  the 
right  of  his  duchy  of  Lancafter  or  otherwife,  was  entitled  to  \  prcmifci. 
and  he  fubmitted  the  fame  to  the  judgment  of  the  court,  and 

•.  prayed  that  the  Court  would  take  care  of  his  majeft/s  right  and 
intereft  in  the.  prexnife$» 

Hh4  The 
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LraoK  AN9        The  plaintiflfs   replied  ;  the   defendants  rejoined  ;  and  the 

"Jrl^/f  *      caufe  being  at  ifluc,  divers  witnefles  were  ei^amiaed   on  both 

Stiott       ^^^  »  ^^^  publication  being  duly  paiTed^  the  caufe  cam^  to  be 

AV9  Otniii.  beard  on  the  twenty-feventh  day  oi  ^prU  1795)  and  the  feveral 

The     caufe      following  days  ;  and  upon  hearing  counfel  for  both  fides  \  and 

lieard.  reading  the  following  evidence  on  behalf  of  the  plaintifis,  tn8* 

the  anfwers  of  the  defendants,  the  owners  and  occupiers,  and 
the  depofiiions  of  feveral  witnefTes  to  the  feveral  interrogatories 
exhibited  to  them  in  this  caufe  ;  and  alfo  their  crofs  examina- 
tions ;  an  adt  for  divi4ing  and  inclofing  certain  commons  and 
wafte  grounds  called  Bclpcr  IFard  and  Chevin  f'^ardt  iP  t^c  pa- 
rifli  of  Dufficldf   in  the  county  of  Derby  ;  an  aft  of  parliament 
made  in  the  year  1769  for  dividing  and  incloiing  that  part  or 
fliare  of  Beeper  Ward  which  belongethto  High  Hed^e^  in  the 
county  of  Derby  \  a  parliamentary  furvey  in  the  year  1651  ;  % 
furvey  from  the  Duchy  Qnirt  of  Laarrrjler,  jntitled,   •*  A   furver 
•*  of  her  Majefty's  Wards    in  the  Counties  of  Sti^rd  and 
•^   Derbjy  taken  in  the  twenty^riinth    Year  of  the  Reign  of 
*^   ^lesn  El'ii^bethf  pages  63  and  64 ;"  and  upon  reading  the 
following  evidence  on  the  part  of  the  defendants,  the  owners  and 
occupiers,  t'/s.  an  ofBce  copy  of  a  grant  of  appropriation  of  the 
church  of  Dujield^  to  the  Hofpiial  cf  Sulnt  Mary  in  Leicefier^ 
dated  the  twenty-third  of  March^  in  chej  fifth  year  of  Ed'tvard 
the  Third  \  the  cppy  of  a  wardmote  from  the  duchy  office  rf 
Duffield  Finbf  dated  the  fourteenth  of  November^  iq  the  ninth 
year  of  Henry  the  Fourth  i  an  office  copy  of  an  ccclefialUcal 
furvey  taken  purfuant  to  an  aft  of  parliament  of  the  twenty  f?- 
venth  year  of  Henry  the  Eighth  j  an  office  copy  of  a  cenificate 
of  the  college  of  Keivark  at  Leiccjier^  in  the  thirty^fevenih  ycv 
of  H^vry  the  Eighth ;  an  office  copy  qf  a  grant  of  the  fourdi 
year  of  Jamej  the^FirJi^   to   Henry  Butler  and    Henry  Ogle  \  a 
commiffion  dated  the  twenty-feventh  of  Marcb^  in   the  ninth 
year  of  CbarUs  th^  Firft^  and  the  report  of  the  commiffioncrs 
thereon,  dated  the  twentieth  of  September  1633  ;    a  furvey  of 
the  Cavny  Grq  H&ufe  in  Dujfield^  dated  in   165  1  ;  and  an  office 
copy  of  a  grant,  dated  the  fccond  of  September yva  the  tenth  ye^ 
of  Charts  the  FirJ  ;   a  manufcript,  dated  the  fifth  of  November 
1613,  figned  Jnthony  BradJhaWf  offered  tq  be  read  for  the  de- 
fendants, but  objefted  to  by  plaintiflf's  cpunfel,  and  defendant's 
^ounfel  heard  in  fupport  of  the  evidence,  and  the  objeftipn  al- 
lowed ^  ap  aft  of  parliament  made  in  the  year  1771  for  inclof- 
ing  Holland  IVetrd  \  an  office  copy  of  an  information  filed  in  th^ 
4uchy  cmirt  by  the  attorney  general  of  the  Duchy  of  Lancafier 
^gainft  Richard  Broom^  and  the  anfwers  of  the  defendants  there- 
to ;  extrafts  from  IVorly^orih  Regifter  from  the  year  1756  to 
1764  J    and  exKrafts  from  ^ugginton  Regifter  from  the  year 
1769  to  1785  \  an  office  copy  of  a  grant,  dated  the  fourth  of 
februqry^  in   the  fourth    year  of  fames  the  Firft^  to  Henry 
Buthr  apd  fi^nry  Ogle  j  ^J^tr^fts  from  ^hc  parliamentary  furvey 
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taken  in  purfuance  of  an  aA  of  parliament  of  the  twenty-fixth     ltccn  akd 
year  of  Henry  the  Eighth  \  an  inquifition  pojl  mortem  of  Edmund^         kotkbe 
Earl  of  Lancajler^  taken  in  the  twenty  fifth  year  of  King  Ed^         aganfi 
ward  the  Fir/f\   an  extent,  dated  in  Septemhr^  in  the    third  ^Mn^OTHiif, 
year  of  Richard  the  Second ;  alfo  a  rcgifter  book  of  the  Priory  of 
Tuttehury  produced  by  F.  Tcwn/end^  Efquire^  Windfor  Herald,  , 

read  in  evidence  by  confent  {a )  of  the  plaintifPs  counsel,  viz. 
No.  51,  intitled,  '-^  Prima  fundacis  Ecclejia  de  Tetle/bur  \^  No. 
C2,  Hititled)  <«  Carta  Rohefli  Comitis  Junioris  de  Ferrers*'  No.  30, 
mtitled,  *«  Carta  Galfridi  Coveti  Epi  per  Ecclys  de  Dubhrig  di 
«  Mi/ion  et  TutteJhurP  No.  57,  intitled,  ««  Carta  IVillmi  de 
•«  Ferr  Comitis  per  toto  Exitu  de  toia  Foreftade  Duffield\'*  No.  16, 
mtitled,  "  Cotifirmacio  Coveti  et  Licb.  Epi  per  X  iibris  Ecclejia  de 
««  Duffield'^  No.  17,  intitled,  ««  Conjirmacio  Willmi  Decani  et 
«*  Capiti  Lich  B.  H.  Libris  Ecckfta  de  Duffield^i'  No.  18,  intitled, 
"  Conjirmacio  W.  Prioris  et  Covettis  Covetr,  P,  X.  libris  de  Ecrlie 
"  de  DuJ/ield  '"  No.  267.  intitled,  «'  Sententia  contra  ReSforem 
*<  Ecckjia  de  Dtfffield**  No.  4,  intitled,  «'  Sententia  contra  ReHo^ 
*'  rem  Ecclejut  de  Dujpeld '^*  No.  37,  intitled,  ««  Sententia  cujuf* 
"  don  Execuiio  contra  Reclorem  EccUfta  de  Dufield ;  No.  99,  inti- 
tled, «*  Inqfeio  Cnpta  X  decimis  de  Dujjield  Frythe  ;**  a  certificate 
of  the  deputy  auditor  of  the  Duchy  of  Lancafter^  dated  the  twen- 
ty.fecond  of  iVvv^w^tT  1667;  an  order,  dated  the  twenty. third 
of  November  1637,  to  prepare  a  leafe  to  Edmund  Sydenham  ;  a 
leafe  dated  the  twenty-fourth  of  November^  in  the  thirteenth  year 
of  Charles  the  Firjl^  from  that  king  to  Edward  Sydenham  \  a 
leafe  dated  the  twenty-third  of  December^  in  the  twentieth  year 
of  CharUi  thf  Second^  from  that  king  to  Ralph  Bagnam  \  a  leafe 
dated  the  iecond  of  July^  in  the  twenty-fifth  year  of  Charles  the 
Secondf  from  that  kmg  to  Sir  John  Curzon  5  another  dated  the 
twenty-eighth  of  February  1699,  from  King  William  to  Sir  Na^ 
thaniel  Curxon  \  another  dated  the  tf  nth  of  Aprils  in  the  twelfth 
year  of  George  fhe  Sefond^  from  that  king  to  Peter  Davfnport^ 
J^fquire\  another  dated  the  thirtieth  of  ^//A' 1768,  from  JfCing 
G^^gi  the  Third  to  Lords  George  Henry  and  Fredrick  Cavendi/h  ; 
another  dated  the  third  of  May  1775,  from  the  fame  king  to 
Lord  Scarfdale\  and  another  dated  the  feventh  of  Afay  1776, 
with  an  afiigna^ent  froit}  Lord  Scarfdale  and  Richard  Broom  ^  an 
office  copy  of  a  decree  made  in  Michaelmas  ^erm^  in  the  ninth 
yekr  of  Charlfs  thf  Firjl^  iq  a  caufe  wherein  the  attorney-gene- 
ral of  the  duchy  was  informant,  and  tke  Duhe  (f  Neivcq/lle  wa^ 
defendant  5  the  oi^ce  copy  of  a  bill  in  the  duchy  court,  in 
i|  caufe  between  the  attorney  general  at  the  relation  of  Daven- 
port and  Lyge^n,  and  the  anlwer  of  the  c|efendant  thereto^  and  ' 
the  depoQtions  of  feveral  witnefies  taken  in  the  faid  caufe  on  the 
part  of  the  defendants  i  a  book,  being  the  vicar^s  Rafter  Roll  for 

(a)  See  Lygon  ▼.  Stnitt,  AnCtt.  Rep.  601. 

the 
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the  pariiH  of  DuffUld  in  1 704,  read  in  evidence  for  tbe  pbtn- 
ti£Fs ;   the  decree   in   the  fame  caufe  of  Lygon  v.  Davtnpari^ 
dated  the  twenty-eighth  oi  January  1744 ;  an  entry  from  Doonf^ 
daj  Booij  under  the  title  *'  Terra  Henrici  dt  Ferraris  z"  a  decree 
of  the  Court  of  Exchequer  at  Wtjimnfier^  in  a  caufe  between  the 
attorney  general  againft  Poole^  and  others  dated  the  fixteenth  of 
June  1660  ;  other  depoiitions  of  witneiles  taken  in  this  caufe; 
the  depoiition  0/  Samuel  Lane  being  offered  to  be  read  to  tbe 
fixth  and  twentieth  interrogatories  was  obje<EVed  by  the  plain- 
tiff's counfel ;  but  the  obje<Stion  was  over-ruled,  and  the  de- 
pofitions  read }  and  upon  hearing  the  plaintiff's  counfel,  tbe 
further  evidence  was  read  on   the  part  of  the  faid  plaintiSs, 
viz.  a  regifter  book  of  the  Priory  of  Tuttt/bury^  produced  from 
THE  herald's  office,  and  the  following  entries  were  read 
therefrom   by  confent,  viz.     No.    i,    <«  Carta  Witlmi  de  Ferr. 
*<  ComittJ  pro  toto  Exitu  de  iota  Fore/la  de  Dujield  j"  an  ihquifitioa 
in  1367-inpage  158  of  the  above-mentioned  book ;  miniflo's 
accounts  from  the  Augmentation  Office  \  an  account  of  the  thirty- 
fourth  year  of  Henry  tbe  Eighth  of  the  Priory  of  Tutti/bury^  a 
certificate  of  the  commifiioners  upon  the  xUffolution  of  mona- 
ftcries   in   the  thirty-feventh   year   of  Henry  tbe  Eighth  \ie^ 
niftcr*s  account  of  the  fourth  year  of  Edward  the  Sixth  ;  alfo 
an  order  made  at  the  quarter  feffions  at  Derby  the  fourth  of 
October  1719  »   an  original  and  amended  bill  filed  in  the  Conn 
of  Exchequei  in  Trinity  Term^  in  the  thirteenth  year  of  the  reign 
of  George    the  Second^    by  Reginald  Lygon  and  others  againft 
Mills  and  others  ;  tbe  anfwers  thereto  ;   the  depoiitions  taken 
in  the  faid  caufe ;  the  decree  ni/!  made  in  the  faid  caufe,  dated 
the  twenty-fourth  oF  January  1744,  and  the  decree  abfolutethe 
fecond  of  May   1745  ;  an  a£t  of  parliament  paffed  in  the  year 
J  769,  for  inclofing  that  part  or  fhare  of  Belper  Ward  which  be- 
longs to  High  Hedge  \  the  depofitions  taken  in  a  caufe  in  THE 
DUCHT  COURT  OF  LANCASTER,  between  the  attorney-general  of 
the  duchy  at  the  relation  of  Peter  Davenport  againft  Lygon  and 
others  ;  the  depofitions  taken  in  the  caufe  oi Lygon v,  Mills^^joi 
feveral  depofitions  taken  in  this  on  the  part  of  the  faid  plaintifi) 
a  letter  figned   J*  Leafer^  Charles  Upton^  dated  the  fixth  oi  Fe- 
bruary 1786,  inclofing  propofals  to  William  Lygon^  Eftpnre^  of 
the  intended  inclofurc  oi  Belper  fVardznd  Chevin  Wardj^iXiitht 
faid  propofals  read  \  another  letter  figned  Charles  Upton,  dated 
the  third  of  May   17 86,  addreflcd  to  William  Lygon,  Efqmn\ 
office  copy  of  a  leafe  from  the   duchy  court  of  Lancafiir,  \fj 
^een  Elizabeth  to  Jeronius  Bowes^  from  the  eleventh  to  the 
thirteenth  year  of  her  reign  of  the  redlory  of  Duffield\  and  7I& 
on  reading  from  the  Tuttijbury  Regijier,  intitled,  «<  Mofum 
♦*  Prioratus ;"  and  upon  hearing  the  reply  upon  the  part  of  the 
defendants  on  tbe  fifteenth  day  of  May  laft, .  this  caufe  was 
further  adjourned  for  the  Judgment  of  the  court  until  this  daji 

Till 
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The  CouitT  ordered  the  deputy  to  take  an  account  (a)  of  Ltcon 
what  was  due  to  the  plalntiflfs  from  the  defendants  the  owners  aud  Anoraia 
•and  occupiers  refpeftivcly,  for  and  in  refpcft  of  the  value  of  the  $!f^^ 
tithes  of  all  Inch  titheable  matters  and  things  as  had  arifcn  upon  ^kd  Otmwu 
their  faid  federal  allotments  of  the  laid  commons  and  wafte  xhe  tithes  of  the 
lands  in  the  pleadings  of  this  caufe  mentioned;  particularly  an  fcTenl  alloc- 
account  of  the  tithes  of  corn,  graiui  hay^  wool,  lambs,  and  pota-  mems  of  land 
toes,  and  of  the  tithes  of  the  herbage  or  agiftment  of  fuch  oxen,  of  the(aidwa(U 
beailsj  horfes,  colts,  and  other  barren^  and  unprofitable  cattle,  *[JJJ2|jL  ^ 
flieep,  and  lambs,  as  aforcfaid,  kept,  fed,  and  depaftured  by  the  ^^^^  ^  ^^. 
faid  defendants  refpeftively  on  the  feveral  allotments  fo  occu-  manded  by  tim 
pied  by  them  refpe£lively  as  aforcfaid.  ^ 

TheCouht  further  ordered  the  defendants  to  pay  the  faid  withcsAs. 
•pbintifis  their  cofts  of  thisfuit  to  this  time  \  and  that  the  fubfe- 
quent  cofis  of  this  iuit,  with  the  cofts  of  his  majefty's  attorney 
•general  ;  and  all  further  dire^iont  touching  the  faid  account  to 
be  referred  until  after  the  report*  , 

Macdonild,  Chief  Barott. 
HoTHAM,  Baron, 
Thomson,  Baron, 

(a)  See  S.  C^X^y^oQ  v,  Stntt^  Anftr.  Rcf.  600* 


The  DtTKE  op  Bolton  againfi  Kimosmill.        micm.  tsiw, 

Jiampftfgrf,  IQtb  Novembar  1795* 

nnHE  bill  ftated,  that  the  plaintiflF //irrfy  Poulet^  Duke  of  BoHon^  The  impiopHa. 
-'■    had,  for  fix  years  paft,  been  feifed  in  his  demefm  as  of  ^  of  the  gfcat 
frtehofdyior  the  term  of  his  life,  of  the  great  tithes  arifing  in  the  *!*«»«rf  *«  P»p 
cbapelries, *own{hips,hamlets,andvills of  Sf^m0ii/tff>^  and  £r.£im-  ^^^  ^.^^  mmpi 
Jwli^  in  the  parifli  of  Kifixfckrif  in  the  Couttty  of  i£i»f/,as  par-  j^^g]  ciaiim  the 
,  eel  of  the  Impropriate  rectory  of  Kingfclere ;  and  that  he  was,  tithes  arifins  m 
,  for  part  of  the  faid  time,  entitled  to  the  tithes  of  corn,  grain,  ^**  hamtet  of 
hay,  and  other  great  tithes,  arifing  on  all  the  capital  farms  fjl^^*^  ^ 
in  the  occupation  of  the  defendant  KingfmiU\  on  the  lands  in  to,y. 
the  tenure  of  the  defendants  7,  Hobbs  and   7,  Booths  fituated  c-  oil  t 
in  the  vills  aforefaid,  or  one  of  them ;  that  the  plaintiff  Jean  ^^^  q^^  ^* 
Mary  Poulet  was  feifed  of  the  tithes  of  the  faid  farms,  as  tenant      ' 
in  tail  in  remainder,  e3(peiSbnt  upon  the  death  of  the  Duke  of 
Bokon  ;  that  the  defendants,  during  the  faid  time,  had  reape4 
from  their  faid  laqds  wheat,    barley,  oats,  peafe,  beans,  hxj^     " 
grafs,    and   clover,    in  the   years   1789  and   i7SK>s  but  ha4 
refufed  to  pay  the  tithes  thereof,  or  to  make  a  fatisfa^kion  for 
the  famfs«    Ipx^  biU  therefore  prayed  an  account  and  piayment 
thereof. 


47«J 


Tbi  Dm  or 

Bolton 
agoing 

KlKCVMlLt* 

The  d(.fendami 
fay»  that  the 
lands  they  hold 
jn  the  hamlet  of 
R.'hn  r.tt  ifie  are 
the  Dewiifiie 

iMndi     of     the 
inancT  of   Sld-^ 
ftttnialnt  \    that 
they. were  for- 
merly parcel  of 
the        diffoived 
fnorudlcry       of 
Komfej  ;  '    and 
that   the  occu  • 
|>krrsthe!eof  had 
Immemorially 
cvltivated     ard 
lowed  on  cetUin 
parts  of  the  fa.d 
Lindi  cr.e  nee  of 
wheat    and    one 
acre     of    barley 
for    the  ufe  of 
the     red!  or    of 
Ktrgfckrty      in 
lieu  of  all  grfat 
tithes^   and  the 
tjtiict  of    wooi 
and  lamt>»  at  if. 
ing  on  the  faid 
deme  fne    ianda, 
containing  fcven 
hundred  and  iif» 
ty-four      afrcl 
and  a  biJf  \ 

that  a  |M</ir«  of 
40*.  a  year  is 
payable  to  the 
¥icar  of  f^ltigj- 
^ifTh  in  lieu  of 
the  fmali  tithca 
•rtiing  on  the 
.laid  lands; 


th«t  llie  laid 
lands  were 

grjinted  by  Hen» 
ry  tbi  Etgkib  to 
ttie  defendant's 
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The  defendant  R.  King/mill  admitted,  he  was  owner  of  (cveni 
parcels  of  land  in  the  chapelry  of  Sidmontaine\  and  the  defendants 
Bcoth  and  Hobbj  admitted,  that  they  rented  lands  of  King/faiUl  \ 
and  they  infii^ed,  that  there  fubfiiled  within  the  chapehy  or 
townfhip  oi  Sidmoniaine  an  immemorial  cuftom,  that  the  occupia 
or  occupiers  of  the  bnds  in  the  faid  defendants  anfwer  jncn- 
tioned,  the  property  of  the  defendant  R*  King/mill^  and  in  tlie 
occupation  of  the  faid  defendants  and  John  Baffett  refpeAmlj, 
and  which  contained  in  the  whole  feven  hundred  and  fifty-fov 
acres  and  an  half,  or  thereabouts,  or  fome  or  one  of  fuch  octii- 
piers  (in  cafe  of  there  being  more  occupiers  than  one]  on  behalf 
of  himfelf  and  the  other  occupier  or  occupiers,  ihould,  in  each 
and  every  year,  at  his  or  their  own  coAs  and  charges,  cultivate 
and  fow  with  wheat  one  acre  of  land,  part  of  the  arable 
land  heretofore  called  the  AraiU  Land  under  the  Dvwn^t^  and 
the  arable  land  now  called  .  Park  Fidd^  Barton  Fields  and  in 
,P(m»fdown^  otherwife  Pontfdovfn^  part  or  parcel  of  the  faid  fcvenl 
quantities  of  land,  and  cultivate  and  fow  with  barley  one  other 
acre,  other  part  or  parcel  of  the  faid  parcels  or  quantities  of  land, 
for  the  ufe  and  benefit  of  the  rcclor  of  the  faid  reAovyof 
KingfcUre  for  the  time  being,  or  his  lefTee  or  farmer  (the 
fame  to  be  reaped  or  cut  and  taken  and  carried  away  by  or  oa 
the  behalf  and  at  the  cxpence  of  the  reAor  of  the  faid  re^ory 
for  the  time  being,  or  his  leflee  or  farmer)  for  and  in  lieu  of  and 
full  fatisfa£tion  of  all  tithes  of  corn,  grain,  and  hay,  and  all  othrr 
great  and  predial  tithes,  as  well  as  the  tithes  of  wool  and 
lambs  (a)  yearly  arifing,  growing,  renewing,  and  increaiing  upoa 
the  faid  lands  in  the  occupa^tion  of  the  defendants  and  the  faid 
John  Baffett^  and  containing  as  aforefaid  feven  hundred  and  fifty* 
four  acres  and  an  half  of  land,  or  thereabouts  ;  that  the  iaid 
cuftom  had  been  praAifed  until  about  fifty  years  ago,  when  the 
reAor  of  the  faid  redtory  xoo\l  a  pecuniary  fatisfaftion  for  the 
famct 

The  defendant  R.  KingJrmU  fM^  that  he  rented  the  thhes  of 
the  titheable  lands  in  the  faid  townihip  of  the  plaintiff  for  ten 
years,  at  one  hundred  pounds  a*year,  up  to  Micbaeimas  1788; 
that  the  faid  am  acn  &f'w^eai  and '011^  acre  of  barky ^  or  the  com- 
penfation  for  the  fame,  was  included  in  the  faid  rent ;  that  a 
mcdn^  of  forty  (hillings  a-year  was  payable  to  the  vicar  of  the 
pa^iOi)  in  litu  of  vicarial  tithes  arifing  from  the  faid  lands  (hj 
covered  by  the  aforefaid  cuftom,  and  of  the  gardens  and  home- 
fieads  occupied  therewith  ;  that  the  lands  fpecified  in  the  anfwer 
were  and  are  Bemefm  Lands  of  the  Manor  of  Sidmoniaine^  or 
appurtenant  thereto  ;  that  the  manor,  with  the  Demefne  Lands 
and  their  appurtenances,  and  other  lands  and  tenements  which 
were  granted  by  fienrj  the  Eighth  to  Join  King/mill  and  Can* 


-7^ 


(•)  S^e  Kcof  V.  Wcbl),  vol  i,  pa^e 


(^).See  Webb    ^  Arnold,  tqL  1. 
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^antia  his  wife  (the  faid  defendant  R,  Kingfrniffs  anceftorsj  Tax  Dvct  or 
s^d  under  whom  he  claimed  the  fime),  were  exempted  from       BotTow 
tithesi  as  part  of  the  poflfeffions  of  the  Monqftery  of  Romfiy^  which    Kim^^Vu,; 
was  one  of  the  greater  nionafteries,  and  came  to  the  crown  by 
virtue  of  the  ftatute  3 1.  Hen.  8. 

The  defendants  further  faid,  that  befidcs  the  premifcs  in  their 
anfwer  mentioned  to  be  in  their  occupations,  tHey,  in  the  years 
1789  and  1790,  occupied  divers  other  lands  within  the  faid 
townfiiip,  and  alfo  within  the  townfliip  or  v\\\. of  Echimfwellj  all 
which  were  the  property  of  the  defendant  KingfmiU^  and  were 
fet  forth  in  their  anfwer,  except  as  to  feyeral  pieces  called  Marjb 
Piott^  the  tithes  whereof,  as  well  as  of  certain  coppices,  were  due 
to  the  vicar  of  the  parifh  of  Kingfclere,  They  further  faid,  that 
the  plaintiff  not  being  willing  to  grant  to  the  defendant  R. 
Kingfmiil  a  Icafe  of  the  tithes  which  he  before  rented,  and  the 
laid  plaintiff  or  his  agents  giving  notice  to  fet  out  their  tithes  in 
kind,  chey  duly  fet  out  and  rendered  their  tithes  in  kind  in  1789 
and  1 790.  They  further  faid,  that  for  the  faid  years  tliey  had 
cultivated  ctie  acre  of  wheat  and  one  acre  cf  barley  ;  that  they  had 
reaped  the  fame  ;  and  that  the  agent  for  the  Duhe  had  carried 
the  fame  away  for  thofe  years,  and  alfo  for  the  "year  1791.  They 
denied,  that  they  had  fubftra£ted  the  tithes  of  corn,  grain,  hay, 
and  other  great  tithes,  during  the  faid  years  \  but  they  admitted, 
that  they  had  net  made  the  plaintiff  any  fatisfaAion  in  lieu  of  the 
tithes  of  the  faid  lands,  containing  feven  hundred  and  fifty-four 
acres  and  an  half  as  aforefaid,  in  any  other  way  than  by  the  faid 
acre  of  wheat  and  acre  of  barley  as  aforefaidl 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnedes  The    caofe 
vere  examined  on  both  fides  ;  and  upon  hearing  counfel  on  both  he«rd« 
fides ;  and  reading  the  depofitions  of  John  Booth  to  part  of  the 
£fth  and  fixth,  and  to  the  eleventh  interrogatories  \ 


and  that  they 
had  cuidvated 
and  fowed  the 
faid  strt  ^ 
ttfhett  aod  «• 
ere  ff  idrlj 
in  the  year* 
* 789* 1 790,  and 
i79i>whicbthe 
reftor  had  reap- 
ed and  carried 
away  J 


and  that  they 
had  noc  fub. 
ftraded  any  of 
tLe  tithet  due  \» 
the  |>lauiuff. 


Thb  Court  ordered  the  bill  to  be  difmiffed  with  cofts  [a). 

Mac  DONALD,  Chief  Baron, 
Perrtn,  Baron. 
Thomson,  Baron. 


The  m  difrnir. 
fed  with  Got\u 


(a)  See  the  cafe  of  Kent  v.  Webb 
and  others,  Eaftcr  Term,  19.  Car.  2. 
vol.  I.  page  8a.  where  an  iflue  was 
4iie^d  lu  try  the  aotitu  as  to  the  acre 


of  wheat  and  acre  of  barley,  and  found 
accordingly. — See  alfo  Powkt  v.  Bat^ 
▼oL  3.  page  466. 


Gai. 


4^  b«CtLfiE3  18  TITHfi  CAtTSiS* 

■ 

Micm.Ttwu,  Gill  and  Hts  Wife  againfi  Zouch  and  Others  j 
36.  o»o.  3.  and  five  other  Caufes. 

Tdrt/Urif  loth  Uwimier  1795. 

The  hy  impto-  HPHE  plaintifl[s  exhibited  fix  Teveral  bills  of  complaint  agaioft 
Ijiriat^r  of  the  *  the  defendants  \  bat,  by  an  order  dated  the  fifceenth  of 
ttthct    «f   the  j^f^^  1792,  they  were  confolidated  upon  the  terms  therein  naen- 

SS/W-»  "^*^^^*  ^^^  ^"^  **^^^*  ^^^^  ^^^  plamtifis  had  been  fincc  the 
in  the  pariih  of  twenty-fifth  of  March  1 7  76,  and  ftil!  were  jointly  feifcd  in  fee 
the  (ame  name  of  part  of  thc  impropriate  reAory  of  5aiidW/A^^ii»  and  entitled 
in  r^kprt^  it  tQ  ji^g  great  and  fmall  tithes  yearly  arifing  on  the  feircral  lands 
r^'I^liithc'T,  '"  ^^^  towrnlhip  of  Sandal!  Magna,  excepting  thofe  fmall  tithcf 
tS  titheiof  hayl  which  were  payable  to  the  vicar,  and  particularly  to  the  tithes  of 
rape,  rsipe  fe'rdy  hay  and  agiAment  of  dry,  barren,  and  unprofitable  catde  \  that 
clover,     doTcr  j^jg  defendants  occupied  lands  in  the  town(hip,  on  which  they 

Mfcwr  d^l^B*!^  ^^^  *^*^  ^*y»  ^^P^»  "P*  '^^^»  clover,  clover  feed,  weld,  cows  not 
rifing  on  T^wCi  yielding  milk,  oxen,  beads,  faorfes,  colts,  fillies,  (heep,  flieep  for 
Mnd  Ciefif  ?ug^  (laughter,  and  other  barren  and  unprofitable  cattle,  the  tithes  of 
ml  Ciji,  and  which  they  had  refufed  to  pay.  The  bill  ther,efbre  prayed,  that 
fa^faWtown!  ^^^y  ™8^^  refpcaively  fet  forth  a  particular  account  of  the 
fliip>  in  kind,      feveral  parcels  of  ground  fpecified  and  defcribed  in  the  bill  to  be 

in  their  feveral  occupations,  together  with  the  real  names  of 
fuch  parcels  of  ground  rerpe£lively,  and  the  number  of  acres  each 
of  them  contained;  which  of  them,  if  any,  were  exempted  firom 
the  payment  of  tithes  in  kind  for  hay,  or  any  other  and  what 
tithes  i  the  particular  ground  of  the  exemption  i  an  account  of 
all  the  barren  and  unprofitable  cattle  and  fiieep  depaftured  by 
them  during  the  faid  times  on  the  faid  grounds  in  the  town&xp ; 
the  value  of  agiding  fuch  cattle  and  (heep  f  an  account  of  aH 
monies  due  from  them  refpe£tively  for  fuch  tithes  i  an  account  of 
the  tithes  of  hay,  rape,  rape  feed>  clover,  clover  feed,  and  wdd, 
fpecified  in  the  bill  i  the  tithe  agiftment  of  fuch  cattle  and  fiiecp 
as  afbrefaid  ;  and  pay  to  the  plainttfi  what  fhould,  on  tak- 
ing fuch  accounts,  appear  to  be  due  from  them  refpeAivdj. 
thereon. 

The  defendants  faid,  that  the  lay  impropriators  of  the  reAory, 
or  of  fuch  part  thereof  as  laid  within  the  townOiip  of  SanJ^ 
Magtia^  were  entitled  to  all  the  finail  tithes  yearly  ariling  thereiB, 
except  the  tithes  of  wool  and  lambs  \  to  fome  of  the  vicarial  titbo 
of  the  parifh  \  and  to  fome  particular  great  tithes  ;  that  tbe 
plaintiffs,  as  the  owners,  or  as  leffecs  of  that  part  of  the  rmpro- 
prlate  reAory  which  laid  in  the  townfhip,  were  entitled  to  all 
the  great  and  fmall  tithes  yearly  arifihg  upon  certain  lands  therein, 
except  fome  particular  tithes  \  that  they  might  be  entitled  topart 
of  the  tithes  of  hay,  clover,  clover  feed,  weld  or  woW,  rape,  ra[?c 
fe^,  and  agiftment  of  dry,  barren,  and  unprofitable  cattk,  yeariy 
arifing  in  the  townfhip  \  and  that  fuch  tithes,  except  as  aforefaid, 

might 
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xntght  have  been  paid  to  them }  but  in  what  particulars  be  coul4         ^'^^ 
not  tell.  ^^^  ■w.^"* 

The  defendant  H.  Zouch  faid,  that  he  was  not  the  vicar  of  the  ZpucM 
parifh  ;  that  he  believed  the  plaintifis  were  lefTees  only  of  part  of  ^**  *^'»***» 
the  tithes  of  the  townfhip ;  that  during  the  years  1 790  and  1 791 
lie  had  occupied  Toiun  End  Clofcy  in  the  faid  townfhip  ;  that 
the  f^me  had  been  mown,  and  the  greater  part  thereof 
made  into  hay  ;  that  the  faid  hay  was  eaten  and  confumed  by 
his  own  cattle  ;  and  that  he  had  not  fet  out  the  tithe  of 
fuch  hay,  nor  made  the  plaintiffs  any  fatisfadion  for  the  fame, 
for  that  the  faid  clofe  was  covered  by  a  modus  payaUe  in  refpeffc 
thereof  in  lieu  of  the  tithe  of  hay  and  agiftment ;  but  that  he 
was  unable  to  ftate  the  particulars  and  nature  of  fuch  modus^ 
or  how  it  was  payable.  He  alfo  faid,  that  he  occupied  in  the  faid 
townfhip  Pugnalts  Clofes  and  Caftlefield  Clofe  \  that  he  had  depas- 
tured them  with  horfes  for  the  plough,  cows,  heifers,  profitable 
fheep,  young  foals,  and  cows  fed  for  Slaughter ;  that  he  could  not 
tell  either  the  number  or  the  value  thereof ;  that  he  had  not 
made  the  plaintiffs  any  fatisfaftion  for  the  tithes  of  fuch  feeding 
and  depafturage,  for  that  the  faid  clofes  had  been  part  of  GrUis 
Farm  /  that  Grids  Farm  was  covered  by  a  modus  in  lieu  of  tithe 
agiftment  \  but  that  he  could  not  ftate  the  particulars  thereofr 

The  other  defendants  refpeftively  fet  forth  their  feveral  farms ; 
and  infifted  on  the  like  modufes  for  moft  of  the  lands  fo  held  by 

them* 

'  •>    . 

The  plainti^s  replied  ;  the  defendants  rejoined ;  and  the 
craufe  being  at  ifTue,  feveral  witnefles  were  examined ;  and 
upon  hearing  counfel  for  all  parties  ;  and  reading  the  feveral 
proofs  taken  in  the  caufe  ;  and  the  order,  dated  the  fifteenth 
day  of  Juni  1792,  for  confolidating  the  faid  caufes ;  and  upon 
fuU  debate  of  the  matter  % 

The  Court  ordered  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  to  the  plaintifis  from  the  feveral  de- 
fendants (except  the  defendants  H.  Zouch,  T.  Hhuit/ottj  T.  Burgh^ 
and  R^  Lte^  who  were  dead)  for  the  tithes  of  all  their  barren 
and  unprofitable  cattle  and  iheep  which,  during  the  time  de- 
manded by  the  bill,  had  been  fed  on  the  feveral  parcels  of  ground 
in*  the  pleadings  mentioned ;  of  the  tithes  of  hay,  rape,  rape 
r<^ed,  clover,  clover  feed,  and  weld  ;  and  of  the  tithes  of  herbage 
and  agiflmeot  of  fuch  cattle  and  (heep  fo  due  to  the  faid  plain- 
tiiffi,  as  impropriators  of  the  townfhip  aforefaid  \  and  the  feveral 
defendants  to  pay  what  fhould  be  found  due  thereon  \  with  cofts 
of  this  fuit  to.  this  time  to  be  taxed. 

The  deputy  made  his  report,  dated  the  ninth  of  December 

1 796  ;  and  on  the  twelfth,  no  counfel  appearing  for  the  de- 

{eadVaUp  it  was  coti^rmed  with  cofls,  and  the  defendants  or- 

t  dered 
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Oitt         dered  to  pay  the  feveral  fdms  reported  due  from  them  relped* 
A9D  ma  Wir^  ivcly,  together  with  the  cofts  already  taxed  («)• 

Zouca  Macdonald,  Chitf  Barou. 

Anp  OTH^ti,  Hot  HAM,  Paron. 

Thomson,  Baron. 

% 

\ 

(a)  Seti  Wood  v.  BcAumdfit,  vol.  t.     page  440.  ;  Taylor  «.  Brawmmt,  tdI« 
page  116  ;  1  anib«rt  v  Sniith,  vol.  %.      3.  page  401. 
page  436.;  Lanibcrt  v  Zouch,  vol.  a. 

Micif.  TiiM,  Ord  az^M  Cla^kz  and  Others* 

35.  GiOb  3.  ^     ^ 

Twrkjbire^  %^th  November  1795. 

fl 

The  vkar    of  T^HE  vlcar  of  Rothwetl^  in  the  county  of  Yorlt^  claimed  the 
jirbweli,       in     1    tithc  of  hav,  fmall  tithes,  and  vicarial  dues,  of  the  wiolcpa- 
4  Kh^*  hS'^r  "*»  excepting 'the  thhe  hay  of  tie  Church  Veme/nes,  in  kind. 

thb  pariik  in  kjid.— -S.  C,  And.  Rep.  6^t. 


The  defendant  The  defendant  Jf.  C&»-i/  admitted,  that  the  plaintiff  was 
t?w  u^^iUed  ^^^^'  ®'  Rothwelly  and  eothled  to  all  the  fmall  tithes  in  kind, 
to^ii  tiKTrmaU  ^^^  ^^^  Eafier  and  other  offerings,  oblations,  obventions,  and 
tithfi  and  other  Other  dues  and  profits  yearly  ariiing  therein,  but  not  to  tithe 
ipkariai  duet  in  hay,  or  any  payment  in  lieu  thereof  fave  as  after-mentioned ; 
the  pariib,  ex*  ^^^  )^  f^\^^  ^^1 1(^^  ij^rm  he  Occupied  in  the  parifh  confided  of 
ancleiu  'eftate  amcfluage,  out -building,  and  about  fixty-oncacrcs of  land;  that 
called  Rothweii  thcy  were  part  of  a  certain  ancient  eftate,  called  Roihnuett  Haigh 
iUaib  Eftate,  of  Efiote^  belonging  to  Lord  Stourtonj  and  containing  one  thoufand 
which  the  mef  fiy^  hundred  acres  of  arable,  meadow,  and  pafture,  exclufive  of 
buifduiKt  ^v)d  certain  allotments  lately  made  to  hxi  lordfliip  under  an  incIoGng 
lands,  contain-  ^^  of  parliament  ;  that  Rothwell  Haigh  Effate^  and  confequently 
ing  fixty.one  a.  the  farm  and  lands  fo  occupied  by  him  as  being  part  thereof,  were 
crc»,  that  coo-  covered,  excepting  only  the  new  allotments,  by  a  medt/j  of  eight 
wne'^ISlsflTd  fliillings,  payable  to  the  vicar  of  the  faid  pariih,  by  the  owfur  of 
inflfts  that  a  ^^e  faid  eiVate,  annually  at  BaJleTy  in  lieu  of  the  tithes  of  hay, 
trnduici  %%,  a*  clover,  and  artificial  grafs,  yearly  arifitig  onfuch  eflate  }  that  the 
>rar  is  payable  at  f^jd  modus  had  bctn  paid  to  the  vicar,  or  thofe  claiming  under 
hTth^  ^j.  him,  invariably,  and  for  time  immemorial,  at  Eafter  in  every  year, 
§r  of  Roibufdl  ^°  ^l^u  of  fuch  tithcs  of  hay,  clover,  and  artificial  grafs,  except 
B^gk  EJUu^  in  (M'obably  for  fome  ihort  fpace  of  time  when  rehifed  by  the  vicar, 
lieu  of  iiie  tithes  and  until  it  had  been  rcfiifed  by  the  plaintiff;  that  he  could  not 
and  T^dai  ^^^  when  the  faid  modus  had  its  origin  ;  but  that  there  were 
1^^  .  fome  books  kept  in  the  church  or  veflry-room  of  the  parifh, 

containing  entries  relating  to  the  tithes  and  payments  to  which 
the  vicar  was  entitled,  in  which  an  account  ofthe  faid  modus  was 
(et  forth ;  and  that  he  did  not  infifl  upon  any  other  modus 
payable  for  his  faid  farm  in  lieu  of  the  vicarial  tithes,  fave  as 
afurefaid. 

« 

4  The 
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Tlie  other  defendants  pat  in  a  fimilar  anfwer  as  to  their  and  be  ftt  forth 
farms  and  lands  {  and  fet  forth  the  quantities,  qualities,  and  4^  boundariety 
values  of  the  ticheabk  matten  and  thtogi  they  refpcaivcly  had  JJ'.'i'^'^'J^'hk^^ 
ib^reon ;  and  what  they  had  paid  to  the  plaintiff:  and  they  alfo  had  arifenonlui 
ipok^  to  the  fame  purport  refpe^ing  the  moduf  as  v^E^oBdng  bad  fuau 
iai^  f^mns  and  land^. 


The  jdaintiff  replied  ;  the  defendant's  rejoined ;  and  the  caufe  The  carafe 
being  at  iSuei  witnefles  were  examined  on  both  fides  i  and  the  ^^^*^ 
depoQtions  being  duly  pubiilhed,  it  came  on  to  be  heard  ^  and 
upon  hearing  counfel  for  all  parties  ;  and  reading  the  following 
evidence  for  the  p)aintiff^  viz:  a  parchm^t  manufcript  roli 
from  the  confiftory  cou'r^  of  the  Archbijhp  ofTork^  purporting 
tobe,/ff/fra/ftf)a  reeifter  or  enrollment  of  divers  vicarages  withiA 
the  province  of  Torkf  made  .during  the  pontificate  of  Walter 
Grejf  arcfabiihop ;  and  on  reading  the  following  evidence  on  ther 
part  of  the  defendant  Clarkf,  a  book,  intitlcd,  «  Eajler  Rec- 
•<  konings  and  other  Profits  belonging  to  the  Vicarage  of  -Rc/iJ- 
**  well  1728,  colleftcd  by  Mr,  -Bori^r,  fequcftrator  j"  a  like  book 
in  1729  and  1730  and  1733  *  upon  hearing  the  plaintifiTs 
counfel  in  reply;  and  upon  full  debate  of  the  matters  ; 

The  Court  ordered  the  deputy  to  take  an  account  of  what  l^lie  tithes  of 
was  due  for  the  tithes  of  hay,  clover,  and  agiftment,  arifing  >*y»<*»^r»  •«* 
upon  the  farms  and  lands  in  the  occupation  of  the  faid  de»  '(f^  defendint? 
fendants  refpdStively  within  the  parifh  of  Rotbwell  during  the-  fanm,  decreed  | 
tioie  demanded  by  the  bill,  with  cofts* 

Tqe  Court  further  ordered  the  deputy  to  take  an  account  and    aUb   the 
of  what  was  due  for  the  feveral  other  titheable  matters  in  the  ^«^™'      ^^^*^ 
bill  mentioned  arifing  upon  the  defendants  farms  and  lands  in  f ''^^^^^  ^^^ 
the  faid   pariih  during  the  time  demanded  by  the  bill  \  the  y^y  ^  YiiXL 
confideration  of  cofts  as  to  the  account  laft  direAed,  and  all 
further  dire£lions^  to  be  refiurved  till  the  coming  in  of  the 
report. 

MACDOMAtDi  ChirfBarM. 
HoTHAM,  Baron. 
Thomson,  Baron. 


TeNNANT   tfp-d^   WiLSMORE.  *''««•   T£aM, 

Sufolk,  26th  November  179;* 

npHE  vicar  or  perpetual  curate  of  the  donative  vicarage  or  The  landholder* 

^    perpetual  curacy   of  Higham^  in   the  county   of  Sitffolk,  ^  t^g^^t  in 

claimed  in  his  own  right,  and  as  Icffee  of  Philip  Gurdon  the  f;^'  "^^l^, 

rcAor,  all  the  great  and  fmall  tithes  which  had  arifen  on  ii,  j/^u  of  ^ 

tSthet  of  rkUng-borfeS}  colts  not  worksd,  milch  oowt,  calTct,  wccberi»  and  bottom  meadovra. 

VouIV.  I  i  Bewlanffs 


4B«  DECREES  IN  TITHE  CAUSES 

I 

TtHWAHT     BefulaneTt  Farm^  in  the  occupation  of  the  defimdanti  tnthe  Gnd 
H^'^fi        parift,  fincc  Michaetmas  l^9l. 

The  defendant  admitted  the  appointmetit  of  the  jdaintiffatid 
the  demife  from  the  reftor  ;  and  faidy  that  there  had  tteea  im- 
memorially  payable,  on  or  about  the  feaft  of  Sahd  Afuiti 
in  every  year,  by  the  occupiers  for  the  time  being  of  farms  aad 
lands  fituate  in  the  parifli  of  Higbam  and  the  titheable  pbcei 
thereof,  to  the  reAor  thereof,  certain  wodufes  in  lieu  of  the  tithes 
of  milking  cows,  the  calves  of  fuch  cows,  and  wether  (heep^ 
and  which  modufes  he  particularly  fet  forth  ^  and  alfo  infifted  on 
the  fum  of  one  fhilling  and  fixpence  for  every  riding-horfekept, 
fed,  and  depaftured  upon  the  faid  lands  ^  the  fum  of  one  tblSsog 
for  every  colt  not  wrought,  kept,  bred,  and  depaftured  witlun or 
upon  the  faid  lands  ;  the  fum  of  a  groat  an  acre  for  bottom 
tneadow ;  in  lieu  aUd  full  fatisfaAton  of  the  refpe£Hve  tithes  of 
agiftment  of  each  and  every  of  fuch  cows,  calves,  wether  iheqt, 
lambs,  riding-horfes,  Colts,  and  bottom  meadow.  He  infifled, 
that  the  modufes  or  cuftomary  payments  aforefaid  had  been  paid 
for  time  immemorial,  and  had  not  been  confined  to  modem 
times  ;  and  denied,  that  different  fums  of  money  had  been  pud 
at  different  times  on  account  of  the  faid  tithes  ;  but  that  the 
aforefaid  fums  had  been  regularly  and  uniformly  paid  accordiDg 
to  fuch  fixed  and  fettled  rule  as  aforefaid  \  that  they  welt 
defcribed  in  ancient  and  other  muniments,  books,  papers,  aod 
writings,  belonging  to  the  faid  re£tory  or  parifli  of  Higbam^  or 
the  vicarage  or  perpetual  curacy  thereof;  and  that  the  fame  ait 
alfo  particularly  mentioned  by  the  ancient  terriers  of  the  faid 
parifli,  and  particularly  by  a  terrier  taken  the  eleventh  day  of 
May  I79i»  and  which  was  figned  by  the  plaintiff,  the  then  tsSf 
aifter,  and  the  churchwardens  of  the  parifli,  and  exhibited  by 
the  plaintiff  at  the  primary  vidtation  of  the  Biftfop  tf  Nit* 
nvieh^  held  at  Ippmch^  about  the  third  day  of  ^une  1791; 
and  therefore  he  ought  not  to  be  compelled  to  come  to  aa 
account. 

The  plaintiff  replied )  the  defendant  rejoined  ;  and  divcn 
witneffes  were  examined  on  both  fides  }  and  the  caufe  cameon ; 
when  upon  hearing  cotinfel  on  both  fides,  the  following  etidencc 
was  read  on  behalf  of  the  defendant,  vfx.  feveral  terriers,  Ix- 
ginning  the  thirteenth  of  'june  1723,  and  ending  in  1791; 
i'everal  depofitjons  taken  in  the  caufe  1  the  following  evideocc 
on  tlie  part  of  the  plaintiff,  viz.  a  terrier,  dated  the  fifth  of  JiA 
1 709  }  and  another,  dated  the  twenty-fourth  of  September  1716 ; 
itnd  upon  hearing  the  reply  ;  and  on  full  debate  of  the  mat- 
ter *,  the  caufe  was  ordered  to  (land  over  for  judgment. 

A  trial  at  law  was  afterwards  dircAed  upon  the  three  follow- 
ing iffues  : 


\ 
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FiRSTt  ^  Whether,  from  time  whereof  the  memory  of  man     TswitAiiT 
tt  is  not  to  the  contrary,  there  has  not  been  paid  and  payable,  on        '^^^ 
^  or  about  the  feaft  of  Saint  Michael  in  every  year,  by  the    ^'^•»*^"«* 
«<  owners  for  the  time  being  of  farms  and  lands  fituate  within 
«  the  iaid  parilh  of  Highamy  or  the  titheable  places  thereof, 
f*  the  fum  of  one  (hilling  for  every  breeding  or  milking  cow 
M  kept,  fed»  and  depaftured  upon  their  faid  farms  and  lands 
«  within  the  faid  pari(h  at  the  titheable  places  thereof,  in  lieu 
<<  and  full  fatisfaAion  of  the  tithes  of  the  milk  of  fuch  cows  re« 
«  fpeftively.''  , 

Secondly,  <<  Whether,  from  time  whereof  the  memory  of 
^  man  is  not  to  the  contrary,  there  has  not  been  paid  and  pay* 
^  able,  on  or  about  the  feaft  of  Saint  Michael  in  every  year, 
^  by  the  occupiers  for  the  time  being  of  farms  and  lands  fituate 
^  within  the  faid  pariih  of  Higbafh,  or  the  titheable  places 
*'  thereof,  the  lum  of  three  halfpence  for  every  calf  dropped 
**  upon  their  faid  farms  and  lands  within  the  faid  parifh,  or  the 
^  titheable  places  thereof,  in  lien  and  full  (atisfaAion  of  the  tithqt 
••  of  foch  odves  refpeftively.*' 

Thirdly,  «  Whether,  from  time  whereof  the  memory  of 
^  man  is  not  to  the  contrary,  there  has  not  been  paid  and  pay* 
^  able,  on  or  about  the  feaft  of  Snint  Michael  in  every  year,  by 
<<  the  occupiers  for  the  time  being  of  farms  and  lands  fituate 
<<  within  the  faid  pariih  of  Higham  and  the  titheable  places 
*<  thereof,  the  fum  of  twopence  for  every  wether  (heep  kept, 
^  fed,  and  depaftured  upon  their  farms  and  lands  within  the 
«  faid  pariih  and  the  titheable  places  thereof,  in  lieu  and  full 
^  fatisfaflion  of  the  agiftment  tithes  of  fuch  wether  fiieep  re- 
«♦  fpeftivcly.'' 

The  plaintiff  in  equity  to  be  plaintiff  at  law  }  the  Judge  at 
liberty  to  Indorfe,  &c.  j  with  the  ufual  directions,  &c.  &c. 

The  plaintiff  did  not  proceed  to  try  the  iffues ;  and  on  the 
twcnty-fccond  of  December  1796,  they  were  ordered  to  be  taken 
as  C6nfeffed\  and  on  the  twelfth  oi December  1 796,  the  caufe  came 
•n  for  further  direflions  ;  when,  upon  hearing  counfel  for  the 
defendant  and  for  the  faid  plaintifi*; 

Tu£  Court  ordered  the  bill  to  be  difmiffed  with  cofts. 

Macdonald,  Chief  Baron. 
HoTHAM,  Baron. 
.   Thomson,  Baron. 
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Mica.  Tt«M,  Tennant  apatn/l  Stubbik. 

36.  Cxo.  3* 

St^kf  %6tb  y»9vember   1795. 

The  plaintiff;  It  HTHE  vicar  Or  perpetual  curate  of  the  donative  vicarage  or 
▼icarotf/ijr^w,  ■*  perpetual  curacy  of  Higham^  in  the  county  of  SuffUk^ 
in  &/«£(,  and  as  ftated,  that  by  indenture,  dated  the  nmth  day  of  Fehruarj 
loTw  cfatms'^he  ^779»  PhU'ip  Gurdon^  the  rcftor  o(  Htgbam,  had  denufed  to  him 
great  and  fmaU  ^H  the  re6lory  or  parfonage  appropriate  of  Higbam^  with  the 
tifiiesofthe  pa-  appurtenances,  the  man fion-houfe,  and  tithes,  for  the  term  of 
rih,  particuUr  nincty-nine  vcars  ;.that  he  had  ever  iiticc  been  in  the  poflc& 
whe«,  **  wheat  ^o»  of  ^^^  f^'^^  veAory  and  in  perception  of  the  faid  tithes,  snd  of 
Hubble,  and  the  tithcs  of  all  the  ticheable  matters  and  things,  particulariy  of 
iiay  ;  wheat,  and  other  grain,  hay,  and  wood  ;  that  the  defendant  had 

s  c.  Anft.  for  feveral  years  paf^,  and  then  was  in  poiTeflion  of  certain  landt 
Rep.  640.  called  Fanhwg's  Hither^  Cherry  Trte  Fhld^  Stour  Meadow  Acre^ 

and  Siow  Meadow  fiaif  Jcre,  and  alfo  of  divers  other  lands  is 
ani  ftaies,  that  Htgbam  \  that  in  the  year  1793  ^^  had  reaped  and  gathered 
to^hTve  bcen^t  therefrom  wheat  ftubble  and  hay,  but  had  rcfafed  to  fet  out 
out  m  ai;K:kK  of  the  tithes  thereof,  particularly  of  the  wheat,  in  a  proper  msmner, 
tene^uai  fhcaves  for  he  had  fet  it  out  in  flaaves  of  unequal  quantities  inftead  of 
»  e4ch    ^^y>  Jboeks  or  thraves,  containing  an  equal  number  of  (heaves  ;  that 
of  the*"  w£at  ^^  ^^^  *^^  ^^^  ^^^  ^tvi\\v  fheaf  as  he  carried  the  nine  parts  to  the 
takeo    «•  c^rt  in  order  to  take  them  away  ;  that  he  had  pretended,  that 
there  was  a  cuftom  prevailing  in  the  pnrifh  which  would  autho- 
rize liim  fo  to  do  ;  but  that  there  was  z)ot  any  fuch  cuftonu 
The  bill  therefore  prayed,  that  an  account  might  be  taken  of  the 
wheat,  ftubble,  and  hay,  which  the  defendant  had  reaped  and 
gathered  in  the  year  1793  from  off  his  faid  lands;  and  that  he 
might  pay  to  the  plaintiff  the^/r^/<f  vedue  thereof. 

# 

The  defendant  The  defendant  admitted,  that  the  plaintiff  was  vicar  or  perpe- 
fay  ,  that  be  tual  curate  of  the  donative  vicarage  or  perpetual  curacy  of 
fome**  !?"IhI  ^k^""^  5  tl«'  ^c  had  obtained  the  leafe  mentioned  in  the  bill ; 
niiktat  ^uhUg^  ^^*t  ^c  w^*  ^cll  entitled  to  all  the  tithes  arifing  in  the  pariflij 
and  ufiU  it  ei  or  to  certain  modufes  in  lieu  thereof ;  that  he,  the  defendant, 
therfor  manure  occupied  the  faid  feveral  lands  in  the  parifli  ;  that 'he  ha'd, 
orfodder  in^the  during  the  year  1793,  reaped  and  gathered  therefrom  wheats 
<ban('ry  of  hit  ^^^  quantities  and  values  of  which  he  fct  forth  %  that  he  had 
farm  {  and  thac  raked  and  gathered  fonie  Oubblc  -,  that  the  faid  ftubble  had  been 
no  tithes  are  doe  wholly  employed  fof  the  purpofes  of  huftsandry  and  the  tilbgc 
ifcd  .^"^**  ^"^  °^  ^"*  ^^"^^^  »  ^^"^  ^^  infilled,  that  no  tithe  was  due  for  ftubble 
that  he  had  not  '^  ufed.  Hc  alfo  admitted,  that  he  had  mowed  and  gathered 
mowed  any  hay,  both  a  firft  crop  and  a  fecond  crop  of  hay  ;  and  faid,  that  the 
exctpi  on  Stour  whole  of  the  iaid  crops  had  been  cenfumed  by  his  own  hories 
i^d^r  mZ*  *"*^  ^^"*^'  ^^  further  faid,  that  Stour  Meadow  Acre  and  Stottr 
dow  iMf  js!ri\  Ji^eadw,v  ^^Haff  Acre  were  fituated  along  the  banks  of  the  River 

that  the  (aid  lands  lie  on  the  banks  of  th*  Stour  ;  ttut  fuch  lands  are  ca*led  Bottm  Meadow  ;  and  thaC 
there  is  a  modtis  of  fiurpcnce  an  aci« payable  10  ibf  re^or  every  MkMmJM,  in  lien  of  tithe  hayoads 
•<i  ^9ticm  MiMda%n  j 
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Stour ;  that  the  faid  lands,  and  all  other  meadow  lands  fo  Atoafed,     Ttin« akt 
had  been  immemoriallj  called  in  the  faid  pariih  Bottom  Me.uiow ;      ^  ^^''^ 
that  there  had  been  immemorially  payable,  by  the  occupier  of       *••"*• 
lands   in  Higbam^   to   the  reftor,  at  Michaeimas  yearly,  four* 
pence  for  every  acre  of  Bottom  Meadow  or  meadow  ground  In  the 
pari(h,  adjoining  to  the  River  Stour,  mowed  or  ufed  for  the 
growth  of  hay  by  the  occupier,  in  lieu  of  the  tithe  of  hay  of 
fuch  meadow  ground ;  that  the  laid  modus  fully  and   clearly 
appeared  in  and  by  the  ancient  books,  papers,  writings,  and 
other  muniments,  belonging  to  the  reAory  or  vicarage,  and  par- 
ticularly by  an  ancient  terrier,  and  alio  by  a  modern  terrier, 
dated  the  feventeenth  oi  May  1791  •  and  that  previous  to  the 
filing  of  the  bill,  he  had  ofi'ered  the  plaintiff  the  full  amount  of 
the  faid  modus  in  refpedt  of  the  hay  mowed  and  gathered  from 
Stour  Meadow  Acreznd  Stour  Meadonv  Half  Acre.    He  admitted,  <^t  he  had  fct 
that  he  had  not  fet  out  the  tithes  of  any  titheable  matter,  except  ^  *^'*  ''^'^**  ^^ 
of  wheat,  for  that  no  other  tithes  were  due ;  and  he  infifted,  that  J^  oJL^cu^om  of 
hehad  fet  out  the  fame  in  (heaves  duly,  according  to  the  cuftom  the  parirh,  and 
of  the  pariih  ;  and  f<iid,  that  the  plaintiff  havmg  refufed  to  thac  the  phimiff 
accept  thereof,  the  fame  had  been  carried  away  by  the  gleaners,  ***^  negl^^^d  to 
-  or  deftroyed,  or  confumed  by  his  cattle.     He  denied,  that  the  **'^«^*^^"»»^*>* 
occupiers  of  lands  in  the  pari(h,  of  the  defcription  before- men- 
tioned, had,  at  any  time  within  the  memory  of  man,  paid  tithes 
in  kind  of  hay  growing  thereon,  or  compounded  for  the  fame. 
He  further  faid,  that  until  the  year  1793  he  had  always  com- 
pounded with  the  plaintiff  for  his  tithes ;  that  he  had  never 
made  any  payment  for  tithes  of  hay  diftinA  from  the  general 
compolition.     He  alfo  faid,  that  it  was  no  part  of  the  cuf>om,  t^t  the  cuftom 
that  previous  to  the  removal  of  the  wheat  it  (hould  be  placed  ^»<*  ^'^  require 
in  equal  (hocks  or  (heaves,  or  fct  out  in  any  other  manner  than  **J^^**^  '^^,1* 
was  done  by  him.     He  alfo  faid,  that  according  to  the  cuflom,  the  ^ocks  previoui 
plaintiff  ought,  after  notice,  to  have  attended  and  fet  out  his  tithe  totheirbeini^rc- 
of  wheat  at  the  time  when  the  fame  was  intended  to  be  carried  movedjbutrhat 
from  the  field.  Z.^,  ^Z 

tended,  on  notice,  and  have  feen  thera  fet  out  in  (heaves  when  removed. 

The  plaintiff  replied;  the  defendant  rejoined ;  andthecaufe  The  easfii 
being  at  iffue,  divers  witneffes  were  examined  on  the  part  of  the  *^*'^' 
defendant ;  and  publication  being  duly  paded,  the  caufe  came 
on  to  be  heard  the  thirteenth  of  November  1795  ;  when  upon 
hearing  counfel  on  both  (ides  \  and  reading  the  anfwers  of  the 
defendant ;  feveral  depofitions  taken  in  the  caufe  ;  ieveral 
fcrriers,  bearing  dates  from  the  fifth  of  July  1709  to  1791  ) 
and  hearing  counfel  fully  on  the  matter  \  it  was  ordered  to  (land 
over  for  the  judgment  (^  the  Court }  and  on  the  twenty-fixth  of 
November  1 795  5 

Ths  Court  ordered  the  deputy  to  take  an  account  of  the  The  tithct  of 
ail  the  wheat  ajttd  hay  which  the  defendant  had  reaped,  yheat  and  hay 

,      1   •   ^  ^      J     decreed  at  de- 

.  *  »  3  mowed,  ,„„^  b,  ^ 

bill. 
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Tlw  ua  «  to  mowed^  and  carried  away  from  his  fiud  lands  In  and  fiaoe  tlie 
^^^Uh^  year  1793,  with  cofts  ;  the  defendant  to  pay  fiich  fum  as  (hoold 
^SiL  be  foond  due  thereon  ;  and  the  bill,  fo  far  as  it  claioiedaB 

account  of  nvbMjHAbk^  to  be  dtfinifled  without  cofts. 


"'"q^"!*'  Nagle  agmti/i  Edwarp. 

Car£ganjbiri^  21tb  November  1795* 

The  pWntitf,tt  -TpHE  rcftor  of  Uaniadarthfaur^  in  the  county  of 
^^r^tiirrx  claimed  all  the  tithes  of  the  parifh,  and  puticnlarly  the 

/wr,  in  Owdi*  tithes  of  hay  and  aglftment  ;'and  ftated,that  the  re£fcory,  in  and 
a^ijtkii  claim!  before  the  reign  of  Henrj  the  Eighth^  together  with  divers  other 
th«iititeflofiMy»  re£toricsand  tithes^  belonged  to.  and  was  part  of  the  pofleffions 
2iJ|J2*^  ^  of  the  monaftcry  of  Vale  Rjoyal^  in  the  county  of  Cbejer  ;  that 
proftublecatdei  ^pon  the  diflblution  of  religious  houfes,  the  faid  rectory  and 
•ndiambt which  tithes  (together  with  other  rcAories  and  tithes  belonging  to  the 
Ittd  ariicn  00  faid  monaftery)  vefted  in  tre  crowk  %  that  by  letters  patent, 
&^f  crfkd*^!  ^*^^  *^^  fifteenth  day  of  February,  in  the  eighth  year  of  James 
^J^  r  Or. '  ^^  P^Kfty  ^be  faid  king  granted  to  Francis  Morrice  and  Framek 
niM,  Camh-Min,  Phillips  and  their  heirs  (amongft  divers  other  rcAories  and  tithes 
an<l  Brtijitf,  therein  mentioned)  the  faid  reAory  of  LlafAadam-faur  in  fee  1 
P*^  ^  ^yp"?  that  they  afterwards  granted  the  faid  rcftory  and  the  tithes  to 
GwtrthM  Eftat€.  ^^^^^  Parry  \  that  David  Parry  afterwards  conveyed  the  fame 
i  C.  Anftr.  *°  ^"^  Roger  Palmer  ;  that  Sir  Roger  Palmer^  or  fome  peribn 
Rep.  7«s*         lawfully  claiming  under  him^  demifed  tbe  fame  to  certain  per- 

fons  for  the  t^rm  of  five  hundred  years  \  that  by  feveral  mefiie 
afiignments,  it  was  duly  aifigned  to  and  vefted  in  Caiherim 
Chichejier^  who  was  poficfled  thereof  at  her  death  ;  that  Caiherim 
Chichejler  died  about  February  1735  ;  that  letters  of  adminiftra- 
tion  of  her  goods,  chattels,  and  effe£ls,  were  duly  granted  to 
John  Chichejier  \  that  he  thereby  became,  and  was  in  his  life- 
time, and  at  his  death,  legally  poflefled  dnd  entitled  of  and  to  the 
faid  parifli  and  parifli-church  aforefaid,  and  all  the  tithes,  both, 
great  and  fmall,  belonging  thereto  ;  that  the  faid  JtJm  CH* 
ehejier  died  in  the  year  1783,  having  iirft  made  his  wdi  in  wri- 
ting, and  appointed  the  plaintiiFhis  executors  thereof;  that  the 
plaintifiF  had  duly  proved  the  faid  will ;  that  the  plaintiff 
John  Needham  had  alfo  procured  letters' of  adminiftration  of  the 
goods,  chattels,  and  effe^s  of  the  faid  Catherine  Chiehefier^ 
which  were  unadminiftered  by  the  faid  J,  Chichefter^  dece^Jbd, 
to  be  granfed  to  him  ;  and  that,  by  the  means  aforefaid,  the 
faid  plaintiffs  became,  and  then  were,  lawfully  pofiefled  c^  the 
faid  term  of  five  hundred  years,  and  entitled  to  all  the  tithes^ 
both  great  and  fmall,  arifing  in  the  pariih  ;  that  the  defendams 
had,  tor  feveral  years  paft,  occupied  divers  parcels  of  land  there- 
in I  that  they  refpeAively  had  mowed  and  gathered  a  great 
many  men^s  maths  of  hay  and  clover  from  the  faid  lands  ;  that 
they  had  alfo  agifttd  divert  barren  and  unprofitable  <;attie  and 

iheep 
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Ihcep  thereon;  that  they  had  diners  ewes  which  had  yielded       Ka^ls 
lambs  ;  hot  that  they  had  refufed  to  fct  out  or  pay  the  tithes         ^f^ 
thereof;  that  it  was  the  immemorial  cuftom  of  the  parifh  for        *Va**» 
the  occupiers  of  lands  therein,  before  they  fet  out  their  tithes^ 
to  giTe  proper  notice  to  the  proprietors  of  the  tithes,  that 
they  were  about  to  fet  out  the  fame,  and  fix  the  time  when 
they  fliould  proceed  to  fet  them  out ;  that  they  had  not  fo 
done  in  a  regular  manner  ;  and  that  they  had  agreed  amongft 
thcmfelves,  and  with  other  perfons,  to  unite  in   defending 
themfelves  againft  paying  any  tithes^  or  the  full  tralues  thereof 
The  bill  therefore  prayed  an  account  and  payment  of  the  faid 
tithes,  and  that  the  defendants  might  refpeAively  come  to  z  , 

£iir  account. 

The  defendants  DavU  7i*nHn  and  Richard  Jenlin  denied,that  Thedefendantt*    i 
the  plaintiffs  were,  to  their  knowledge,  entitled  to  the  tithes  in  '^  *!^?2I!1^^ 
the  manner  ftated  in  the  bill,  and  negatived  all  the  allegations  j^^y  ^i^^  ij^* 
conducing  to  the  fald  tithes;   and  mfiiling,  that  the  tithes,  ti<F*s  title  to  th« 
particularly  of  hay  and  agiftment,  which  had  arifen  upon  their  faid  titbets  aad 
farms  in  the  parifh,  did  not,  before  or  in  the  reign  of  H^nry  the  ^*'  "P   fewcrai 
Eighth,  belong  to  the  monaftery  of  P'aU  Royal,  or  that  they  had  ^^^        ^' 
ever  vefted  in  or  been  granted  out  by  the  crown,  as  parcel  of 
thepolTeffions  of  the  faid  monaftery,  unlefs  it  were  in  rcfpeft  of 
the  owner  (hip  of  the  land,  or  by  way  of  difcharge  only.    They    ^ 
denied  the  pi aintifFs.  title  to  the  faid  re^ory  or  the  tithes^  and 
in  particular  to  the  .tiches  of  hay  and  agiftment.    They  admitted,  * 

that  they  occupied  certain  ancient  farms,  called  Ahemant^yr^Qr* 
rion  and  Contbrtmo,  fituate  in  the  pari(h  of  Llanhadam^faur,  and 
Bron  y  gof,  fituate  in  the  town  (hip  of  Vainar  ;  and  infifted,  that 
they  were  parcel  of  an  ancient  eftate;  called  the  Gogerthan  EftatCy 
containing  feveral  hundred  acres  of  arable,  meadow,  and  pafture 
land,  the  greater  part  of  which  was  fheep  pafture  ;  and  that  in 
the  faid  years  they  had  mowed  and  gathered  from  the  faid 
lands  feveral  men's  math  of  hay ;  that  they  had  alfo  fed  thereon 
barren  and  unprofitable  cattle,  but  no  barren  and  unprofitable 
fheep ;  and  they  admitted,  that  they  had  not  fet  out  any  tithes  of 
the  faid  hay  or  agiftment,  or  made  any  fatisfa£lion  for  the  fame^ 
no  tithe  of  hay  or  agiftment  having  been  ever  paid  for  the  faid 
premifes.  They  alio  admitted,  that  they  had  kept  ewes  and 
lambs  ;  and  inftfted,  that  they  had  fatisfied  the  plaintifis,  or 
their  lefiees,  for  the  tithes  of  fuch  lambs  and  wool,  and  of  pigs, 
ge^fe,  and  laduals,  to  Lady  Day  1 790 ;  but  that  the  plaintifis  had 
refufed  to  accept  the  tithe  of  lambs  for  the  Ibllowing  yeair  as  fet 
out  by  them. 

The  defendant  Richard  jfenkim,  in  regard  to  the  tithe  of  hay 
upon  his  lands,  admitted,  that  he  had  not  fet  out  fuch  tithe,  no 
titiie  hay  having  ever  been  paid  for  the  famc^ 
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1ft,  Th«tbr  tb«  Both  the  defadants  mfifted,  that  there  «m  as  imoMfiMMritt 
Srift*  tU  Im*  *^°°^  "*  Uafthdam-fttur  for  the  owners  of  tith^  there, 
mi^atorooght  ^^^^^  ^hcy  proceeded  to  tithe  wocd  and  kmbs  m  the  fMurift, 
to  give  notice  on  to  caufe  a  proclamation  to  be  made  on  the  preceding  Suadaf^ 
the  p  ceding  at  the  pari{h*cfaurch>  when  and  where  they  would  proceed  to 
Simdny  of  the  jjjj^^  ^^|  ^^  lambs,  and  in  what  part  of  the  parifii  they  would 
TX/"Z  be  on  particolar  Jays,  and  no  ntftem  for  the  cfxnpiers  of  lands 
means  to  take  therein  to  make  any  proclamation,  or  give  notice  to  the  owners 
the  tithes  of  of  the  tithes  of  the  time  and  manner  of  fctting  out  the  tUhes  of 
lambt  and  wool  ^q^i  31,^  lambs,  or  cither  of  them ;  and  they  faid,  that  the  nfual 

time  of  tithing  lambs  was  about  the  end  of  Jnne  or  the  be^« 
ning  of  July  \  and  denied,  that  they  CTcr  gave  the  plaintifiasy 
unfair  notice  of  fetting  out  the  fame. 

adiy,  That  the  The  defendants  alTo  infifted,  that  the  tithes  of  hay  and  a^- 
laid  farms  were  ^^^^  arifing  upon  thc  faid  farms,  before  and  in  the  reign  of 
po^iTionsof  the  Henry  the  Eighth^  belonged  to  and  were  part  of  the  pofiefSons  of 
monailfiy  of  the  monaftery  of  Strata  Florida^  in  the  county  of  CarSgan^ 
Strata  riorlia  }  or  fome  Other  diflbl ved  monaftery  or  religious  houfe,  as  a  pertioa 
*h*^  A^^'  ^^  /////6^/  tn^grofs  diftinft  from  Xht  Tt€ioTj  of  Uanbadarthfaur \ 
th^of*  **"the  ^^^'  ^^^  fame,  by  virtue  of  thefevcral  afts  of  parliament  pafled 
titiies  of  the  hay  in  the  reign  of  Henry  the  Eighth  for  thediflblution  ofmonafteries 
and  jtgifhnent  of  became  veded  in  the  grown  ;  that  the  fame  was  afterwards 
the  laid  farms  granted  out  by  thc  crown  to  fome  pcrfon  or  perfons  ;  and  that, 
cd  by  the  crown  ^^  virtue  of  divcrs  conveyances  and  aflurances,  or  other  lawful 
to  the  pcrfon  ways  and  means,  the  tithes  of  hay  and  agiftment  upon  the  faid 
under  whom  firms  had  come  to,  and  were  then  veftcd  in  Margaret  Price, 
tbey  claimed,  as  widow,  as  tenant  for  life  in  poflefSon ;  and  that  they  held  the 
h^!^mi^  ^^^^  under  the  faid  Margaret  Prke\  that  before  and  at  thc  tunc 
from  thc  rec*  of  the  diflToIution  of  the  faid  monadery  of  Strata  Fbrida,  the 
toiy.  tithes  of  hay  and  agifiment  upon  the  faid  farms,   and   the 

poiTeflion  and  inheritance  thereof,'  were  held  and  enjoyed  by 
the  faid  monafiery  ;  that  the  fame  had  fince  continued  to  be, 
and  were  then  held  and  enjoyed  by  the  crown  and  its  grantees, 
and  thofe  claiming  under  them,  as  a  portion  of  tithes  diftin£l£rom 
the  refiory  of  Llanhadarn^faur  \  and  they  iniifled,  that  by  the 
means  aforefaid,  or  by  fome  other  lawful  means,  the  (aid  Margaret 
Prtce^  who  was  the  owner  of  the  inheritance  of  the  faid  farms, 
was  entitled  to  the  tithes  of  hay  and  agiAment  arifing  thereon,  as 
a  portion  of  tithes  diftinft  from  the  faid  reftory  j  and  that  the 
plaintiffs  were  in  no  manner  entitled  thereto. 

3Hi)v  That  the      Xhe  defendants  further  infifted,  that  the  faid  farms, before  and 

'^a^ceiTf  ^'i^  '*"  ^^^  *'^'8°  °^  ^'''^y  ^^^  -£«*'*»  bcbngcd  to,  and  were  parcel  rf 
poffcflicns  <f  ^^^  poffeffions  of  the  monaftery  of  Vaie  Royal \  that  the  iaid 
Che  moraftery  of  monaftcry  was  for  monks  of  the  Cijiertian  order  ;  that  it  was  one 
Fate  Rtyal,  a  of  the  greater  monafteries,  or  part  of  fome  other  of  the  greater 
cX*2r^  "^'^^  raonafteries  diflblved  by  Henry  the  Eighth  j  that  by  virtue  thereof, 
andwlresran't'  ^^  devolved  to  the  crown  i  that  the  faid  lands  were  afterwards 
ed  as  afcrefaid  granted  out  by  the  crown  to  fome  pcrfon  or  perfons,  and  by 

difchargcd      of  divcrs  convcyances,  aiTuranccs,  or  other  lawful  ways  and  means, 
tJibM.  jjj 
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had  cone  to,  and  were  ^eOxd  tn  the  faid  Afargant  PrUi  t       fiAetm 
ihtt  before  and  at  the  time  of  the  diflbkitioa  of  the  monafterks,         *»i*'n/^ 
the  faid  farms-  were  parcel  of  the  pofleffiona  andinheritaDce  of      £i»^At». 
the  mooafterf  of  FtJi  Rcyal^  or  of  fome  of  the  greater  abbies,  and 
were  before  and  at  the  diflbfaition  in  the  hands  of  the  abbot  and 
ccmTent  thereof «  freed  and  difcharged  from  the  payment  of  tithes 
ef  haf  atid  agiftment ;  that  the  fame  had,  ever  fince  the  difib<* 
liitito  of  the  moiiafterj  to  which  the  faid  farms  belonged,  been, 
and  then  continued,  exempt  and  difcharged  from  the  payment 
of  tithes  of  hay  and  agiftment  $  and  that  by  the  means  afore- 
faid,  or  fome  other  lawfol  ways  and  means,  the  faid  farms  werd 
exempt  from  the  payment  of  the  faid  tithes,  and  the  plaintifik 
were  in  no  yn£e  entitled  thereto. 

The  defendant  further  infiftcd,  that  upon,  or  fome  time  after  ♦^'^^  '^^^  ^^ 
the  difiblution  of  monaderies,  the  crown  or  its  grantee,  or  thofc  S^jtT'gnmtfeT 
claiming  under  them,  who  were  entitled  to  the  inheritance  of  who  had  been 
the  tithes  of  hay  and  agiftment  upon  the  faid  farms,  did,  by  fuffi-  entitled  to  the 
t\€Tit  conveyance,  for  a  valixable  confideration^  grant,  alien,  and  ^"^'■j'^ce    of 
releafe  the  tithes  of  hay  and  agiftment  upon  the  faid  farms  to  IndMiftmentof 
theownerof  the  inheritance  thereof  i  that  although  the  original  the  raid  farms 
grant  was  by  accident  loft  or  deftroyed,  yet  that  from  the  making  ^d  granted  the 
of  the  faid  grant  and  conveyance  fince  the  diffolution  of  monaU  ***^    '****^'  *• 
teries,  and  for  more  than  a  century  laft  paft,  the  owners  and  Jh^reof  ^^^^ 
occupiers  of  the  faid  farms  had  held,  and  ftill  held  them,  toge-  that  the    »«v. 
ther  with  the  tithes  of  the  hay-and  aj;iftment  thereof,  releafed  ffymem  of  the 
and  difcharged  from  the  payment  of  the  faid  tithes  under  the  ^*'***  '*^*^  •*•- 
Aid  grant,  or  by  fome  other  lawful  ways  and  means  }  and  that  **^*    ^    ^^ 
after  fo  great  a  length  of  free  enjoyment  the  faid  grant  ought  to 
beprefumed  ;  and  that  the  owner  thereof  was,  by  virtue  thereof, 
or  fome  other  lawful  ways  and  means,  entitled  to  the  tithes  of 
fcaj  and  agiftment,  or  to  the  faid  farms  and  lands,  releafed  and 
difcharged  therefrom,  notwithftanding  the  grant  was  loft  or  de- 
Aroyed  ^  and  that  the  plaintiffs  were  in  no  manner  entitled  to 
the  faid  tithes,  efpecially    as  neither  the   plaintiffs,  nor   any 
perfon  under  whom  they  claimed,  had  ever  had  the  pernancy 
of  the  faid  tithes,  particularly  the  tithes  of  hay  and  agiftment 
lipon  the  faid  farms,  or  any  recompence  or  fatisfaAion  for 
the  fame. 

The  defendants  further  infifted,  that  within  the  parifh  of  ctbiy,  ThatHyii 
Llanbadam-faur  there  was,  and  had  been  immemDrially,  a  certain  comfofrun  real, 
ancient  meadow,  called  Gnvhrgloady-Perfon^  otherwilc  the  Par*  ^^  produce  of 
^liiVilAflAw,  which  had  been  immemorially  mown,  and  ought  ftill  !**,  "7*.  *"f  * 
to  be  mown  ;  that  the  faid  meadow  was,  and  immemorially  had  ^^^  ""ca"cd 
keen,  parcel  of  the  faid  Gogertban  Eftate^  and  parcel  of  the  farm  G^ir^timd.j 
in  the  poffeffion  of  the  defendant  Thomas  Ednvard^  and  whereof  P'rjm,  or  tim 
the  faid  Margaret  Price  was  tenant  for  life  ;  that  the  faid  Mar-  ^'•''  ^'''^ 
gartt  Price  was^and  ought  to  be,  at  the  expence  of  making  the  affiled*  to  ih^ 

ttcar  in  litu  of  All  tb«  titllr  hay  and  a{i(Uneot  ttthet  ar.fing  in  Uic  p..ri(h, 

hedges 
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^^*l"  hedges  and  ditches  in  and  aboat  the  fame )  thatthe  faid  meadoiv 
£^^  contained  about  eight  men's  math  of  hay,  and  in  meaibre  ieven 
acres ;  that  an  ancient  eompofiiim  rtd  had  been  made  before  the 
'  reign  of  ^teen  Elisuihith^  by  Tirtue  whereof  the  hay  and  hay* 
grafs  annually  growing  upon  a  certain  part  of  the  faid  ancient 
meadow,  containing  about  one  acre  and  a  half,  was  fet  oat  by  the 
owners  of  lands  within  the  faid  parilh,  or  at  leaft  by  the  owner 
of  the  Gpgertian  EftaU  (whereof  the  defendant's  farms  had  been 
immemorially  parcel),  to  the  vicar  of  UatAadam-faur  and  his 
fucceflbrs,  in  lieu  of  the  tithes  of  hay  and  s^ftmcnt,  or  at  leaft 
the  tithe  of  hay  yearly  thereafter  to  arife  widiin  the  faid  pariiha 
or  at  leaft  from  the  (hgertban  Efiate^  and  in  particuhr  from  the 
meadow  lands  and  pafture  belonging  to  the  faid  fsurms ;  that  the 
hay  and  hay-grafs  of  the  one  acre  and  an  half,  parcel  of  the  f»d 
ancient  meadow  fo  immemorially  mown,  had  from  the  making 
fuch  conation  rtal^  and  ever  fince,  been  accepted,  and  ftill 
ought  to  be  accepted,  by  the  vicar  (who  had  been  immemorial^, 
and  of  right  ought  to  be,  kt  the  expence  of  mowing,  making, 
and  carrying  away  the  fame),  in  lieu  of  the  tithes  of  hay  and 
agiftment,  or  at  leaft  the  tithe  of  hay  yearly  arifing  in  the  parifh, 
or  at  leaft  from  the  Gogerthan  Eftate^  and  in  particular  from  the 
meadow  al^d  pafture  lands,  or  at  leaft  from  the  meadow  lands 
belonging  to  the  faid  farms,  which  had  immemorially  been,  and 
were  parcel  of  the  Gogerthan  EJlate  \  and  that,  by  virtue  of  the 
faid  compofition  real^  or  fome  other  lawful  title,  the  owner  of  the 
inheritance  of  the  faid  farm  was  entitled,  either  in  pernancyi 
or  by  way  of  difcharge,  to  the  tithes  of  hay  and  agiftment  arifing 
thereon  \  and  that  the  plaintiffs  were  in  no  wife  entitled  theretpi 
or  to  any  compofition  or  (atisfaQion  for  the  fame. 

6tbV»  That  «  The  defendants  further  infifted,  that  according  to  an  ancient 
thttjt  made  o^  cuftom  in  ZAy»W/ir«-//iwr,  the  occupiers  of  the  faid  ancient  fiums 
meal  T^iSk  ^^^  immcmoriany  paid,  and  of  right  ftill  ought  to  pay,  to 
was  pnyable  to  the  vicar  yearly 9 on  Midfummer  Day^or  as  foon  after  asdemanded, 
the  vicar,  on  one  checfe  made  of  one  morning's  meal  of  milk  for  each  of  the 
MJfummtr  Day  f^^^  farms,  as  a  modus  in  lieu  of  all  the  tithes  of  the  cattle^ 
IftKc^faW  Lrms  ^^^  profitable  and  unprofitable,  or  at  leaft  of  the  barm  and 
as  a  medtH  tn  unprofitable  cattle  kept  upon  the  faid  farms  ;  and  that  the  (aioe 
lieu  of  aU  a-  had  been  immemorially  accepted  by  the  vicar  accordingly. 

giftmcnt  tithes, 

at  leaft  of  all  agiftment  tithes  of  barren  cattle  depaftured  thereon. 

7th)y,That  there  The  defendants  further  iiififted,  that  in  and  ihronghont  the 
wasacuftonnin  whole  country,  comprehending  the  feveral  pariflies,  towns, 
'diir'^"^^'  townfliips,  and  hamlets  of  Llanbadarn-faur^  Ahrijwith,  lim^ 

eimaiuU  againft  LlaMliaff  Llafigoroihirtj  Llanyrbane^  otherwife  Llanghajimrm^ 
the  payment  of  JJandavath  and  Llanvinis^  there  was,  and  time  out  of  mind  bait 
the  tithes  of  hay  b^^j^^^  ^  cuftom  ufcd  and  approved  therein,  that  no  tithes  of  hay 
Ti  the'*^* feveral  ^^  agiftmcnt  h?4  been  apd  wasj  or  of  right  oyght  to  bc^  paij' 

parifliet  therein.  2  and 
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mad  payable  in  and  throoghoot  the  whole  of  tl^e  faid  countiy,  Naolk 
and  the  limits  thereof ;  that  the  faid  farms  wert  within  the  faid  v"^^^ 
limits  ;  that  the  reftories  and  chapels  of  the  faid  parifhes,  towns» 
town(hipS|  or  hamlets,  were  fuppofed  to  have  been  parcel  of  the 
pofieffions  of  the  faid  monafterj  of  Fale  Royal^  and  to  have  been 
then  called  Llanbadarne^  AkoriJiwHb^  Llanfihangel^  Cajile  Gtval/er^ 
JJangynveEn^  Uat^bangtl^  Gawlandnd^  Lianilanef  UangorotHfenf 
'JLtanyrbav€^  otherwife  Llangbay^'warni^  Llamvany  and  L/aavinus 
and  that,  by  virtue  of  the  faid  cuftom  in  mn  dedmamb^  they  were 
quit  of  the  tithes  of  hay  and  agiftment  ariiing  from  the  fkid 
£urii)s,  there  being  a  fufficient  maintenance  and  fubilftence  for 
the  incumbengt  of  the  faid  pari(h  beiides  the  tithes  of  hay  and 
agiftmentt  and  without  fuch  tithes* 

The  defendants  further  faid,  that  no  tithes  of  hay  or  agiftment  tthlf,  That  na 
Irom  the  faid  farms  had  ever  been  paid  or  tendered  to  or  to  the  ^^'j'**  rf  hay  or 
life  of  the  plaintiffs,  or  any  perfon  under  whom  they  claimed,  JJ^^^JJ^^ 
or  any  fatisfaAion  made  for  the  fame  ;  and  they  infifted  upon  ihefiudteiai. 
iuch  non-payment  and  the  feveral  proofs  to  be  adduced  in  evi- 
dence of  their  title  in  pernancy,  or  by  difcharge  of  the  tithes  of 
bay  and  agiftment  upon  the  faid  farms,  againft  the  claim  fet  up 
thereto  by  the  plaintiffs  i  and  hoped  that  fuch  title  would'  be  pre*- 
fumed  therefrom. 

The  defendants  further  infifted  upon  the  feveral  aAs  of  par*  ^thly.  The  flat. 
liament  touching  the  tithes  and  pofleffions  belonging  to  the  dif-  ^^^  diabiYinf 
folved  monafteries,  and  for  the  recovery  and  a&rance  thereof,  JJ^***^^  *2 
and  in  particular  upon  the  fbtute  3X  Hen,  8.  in  that  behalf,  and  nn^j^ivy, 
upon  the  claufe  therein  refpe^ting  tithes  temporal  and  in  tem* 
poral  hands,  and  lay  ufes,  and  remedies  for  the  recovery,  and 
afiurance  for  the  conveyance  thereof,  and  alfo  upon  HcLtJiatuUt 
for  limtatktts  of  actions  ;  and  hoped  they  ihould  have  the  full 
benefit  thereof  againft  the  claim  fet  up  by  the  plaintiffs  ;  and 
the  rather,  becaufe  they  fubmitted,  that  after  fuch  length  of 
enjoyment  a  conveyance  and  aflurance  of  the  tithes  in  queftion 
ought  to  be  prefumed  in  favour  of  thofe  under  whom  they 
claimed  ;  and  that  as  the  plaintiff*,  and  thofe  under  whom  they 
claimed,  had  not  ever  had  any  poflelGon  of  fuch,  they  were  with- 
out   any   remedy  at  law  for    the  recovery  of  the  pofleffion 
of  the  inheritance  thereof:  and  hoped,  that  they  fliould  not 
have  any  account  or  fatisfaftton  againft  them  in  equity,  at 
leaft  till  the  plaintiffs  had  recovered  and  eftablMhed  their  right 
at  law* 

The  defendants  further  infifted,  that  as  the  Earl  ofLt/burne  tethlf.  That  the 
9ind  the  vicar  of  the  parifh  feverally  fet  up  a  claim  to  the  tithes  vicar  aod  •  dai- 
in  queftion,  or  fomc  part  thereof,  they  ought  to  be  parties  to  the  J^'***^"'''*  ^ 

f^'^*  tici  CO  iht  fuit  I 

The  other  defendants  put  in  the  like  anfwer,  and  denied  the  and  ihfy  admit, 
plainti^'s  title  to  the  reAory  and  the  tithes  thereof^  and  in  parti-  that   they  had 

oular  '^  ^^^  ^^^  ^ 

tithes  I 
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Vam       c^i^  to  the  tithes  of  hay  and  agiftment ;  and  infifted  they  were 
*«««5^         m  no  wife  entitled  thereto. 

and    defcribed  The  defendants  fet  forth  the  feveral  farms  and  lands  they 

^  J*"***    ^'  refpeftively  held  and  occupied  in  the  parifli,  and  the  quantities 

I^fift!?  *^  an<^  qualities  of  their  tithcable  matters  and  things  s  and  ad« 

tbequamity  and  mitted,  that  they  had  not  fet  out  their  tithes  of  hay  or  agift« 

quality    of    the  ment. 
tkhci. 

The  caafe  f  he  plaintiffs  replied ;  the  defendants  rejoined  ;  and  wkncfib 

^*^'  were  examined  on  both  fides  ;  and  upon  hearing  counfel  on  both 

ildes  ;  and  reading,  on  behalf  of  the  plaintiffs^  the  probate  of 
the  will  of  John  Qjuhefter^  deceafed,  dated  the  third  of  Dtctmkf 
2782  ;  the  letters  patent,  bearing  date  the  fifteenth  day  of 
February^'  in  the  eighth  year  of  the  reign  of  James  tbt  Fhrft  t 
an  indenture  of  bargain  and  fale,  dated  the  tenth  of  Ju/jft  in  the 
tenth  year  of  the  reign  of  the  faid  king,  made  between  F, 
Morrice  and  F,  Phillips  of  the  one  parti  and  Jf^.  Pitt  and  J^ 
Squibb  of  the  other  part  ;  indentures  of  bargain  and  fale,  dated 
the  twenty-firft  of  May^  in  the  fifth  year  of  the  reign  of  Charla 
thi  Ftrjly  between  Sir  miliam  Pi  /,  Knight^  and  A.  SqmU  of  die 
one  part  I  and  D.  Parry  of  the  other  part  \  an  indenture  of  bargain 
and  fale,  dated  the  twentieth  of  February^  in  the  fixteenth  year 
of  the  reign  of  the  faid  king,  between  X>.  Palmer  and  SirRsger 
Pahner  i  2n  indenture  of  bargain  and  fale,  dated  the  firftof 
December  1666,  made  between  the  right  honourable  R^ 
Palmer^  Earl  of  Caftlemaine^  and  LadyBarbara^  Countefs  of  Ctfik^ 
erwine^  his  wife,  and  others,  of  the  one  part,  and  Roger  Jenyns  and 
Ednvard  Hicholas  of  the  other  part ;  indentures  of  leafe  and 
releafe,  dated  the  twenty-fourth  and  twenty-fifth  daysof  ^n^yf 
1675,  between  the  right  honourable  Roger  Palmer^  Eetrl  ef 
Cajllemainef  and  others  of  the  firft  part,  James  Palmer  and  othen 
of  the  fecond  part,  and  John  RMnfin  .and  T.  Langbome  of-  tbe 
thh-d  part  \  a  bond  from  tlie  faid  R.  Palmer^  Earl ^ Cofiiemmnty 
to  the  faid  I  ame  Catherine  Southcott  and  others,  for  ^  hundred 
pounds ;  an  indenture  of  aflignment,  dated  the  fecond  of  Anpi/l 
1699,  between  the  faid  Sir  W.  K.  Blount  and  others  of  the  firft 
part,  John  Chichejler  of  the  fecond  part,  and  the  faid  Earltf 
Ca/iUtnaine  of  the  third  part ;  another  indenture  of  afiignmem, 
of  five  parts,  dated  the  twenty-feventh  of  November  1713,  be- 
tween the  faid  Sir  W*  K.  Blotmt  and  others,  an  indenture,  dated 
the  tenth  day  of  March  1717,  between  the  faid  John  Cettrtney 
of  the  one  part,  and  Giles  ChicheAtr  and  Catherinehls  wife  of  the 
other  part ;  an  indenture  of  amgnment,  dated  the  twenty-fiith 
day  of  Aiajrch  1 7 1 8,  between  the  faid  John  Chichejier  of  the  firft 
part,  the  faid  John  Courtnay  of  the  fecond  part,  and  P.  CrofTsA 
£,  ff^ebb  of  the  third  part  ;  a  deed  poll  indorfed  on  the  faid 
indenture^  dated  the  twenty-firft  i^jtpril  1721  i  an  indenciure  of 

affgnmett^ 
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mffignmnit,  dated  the. fifteenth  dif  ot  February  1732,  between  Naolm 
the  faid  Ednvari  JVM  of  the  one  part,  and  Catherine  Chichefter^  E»wa»^. 
the  widow,  relift,  and   executrix  of  the  faid  Giles  Cbichejler^  ^  *'  . 

deceafed,  of  the  other  part }  letters  of  adminiftration  of  the 
goods  and  chattels  of  the  faid  Catherine  Chichefter^  dated  the  fifth 
of  Fehnarj  17351  granted  by  the  prerogative  conrt  of  Canter*  * 
kury  to  Jwn  Cbichejier^  E/quire^  her  fon  ;  letters  of  adminiftra* 
tion  of  the  goods  and  chattds  of  the  faid  Catberime  Chicbefier 
(una4ininiftered  by  the  faid  John  Cbichejter^  deceafed),  dated  the 
nineteenth  of  March  1789,  granted  by  the  prerogative  court  of 
Canterbury  to  the  plaintiff.  John  Feedham  ;  proofs  taken  in  the 
caufe  on  the  part  of  the  plaintifis  }  the  affidavit  of  fervice  of  -  ^ 

Jiibptena  to  bear  judgment  in  this  caufe,  no  counfel  appear- 
ing on  behalf  of  the  defendants  \  and  the  a&fwers  of  the  de« 
ficndaoti  \   • 

The  Court  ordered  the  deputy  to  take  an  account  of  what  II1*  tithai  dc« 
was  due  from  the  fevcral  defendants  for  the  tithes  demanded  by  *****  "S^ 
the  bill,  with   cofls,  unlefs  caufe  were  (hewn  to  the  con- 
trary. -I 

The  defendants  appeared  by  counfel  on  the  twenty- feventh  Tbe  detodtnu 
day  of  January  1796  ;  and  hearing  counfel  feveral  days  j  and  »ppeir,«od  fur- 
on  reading,  on  their  behalf,  the  letters  patent,  dated  the  fifteenth  <*^*^***^**  *• 
day  fAFdlruaryt  in  the  eighth  year  of  James  the  Firfi  \  the  feve- 
mi  deeds,  protates,  letters  of  admini{lration,and  other  documents 
and   proofs  particularly  mentioned  in  the  faid   decree  $  alfo 
reading,  on  bdialf  of  the  plaintifis,  the  depofitions  of  Ifaae 
Ifllliamszud  Richard  Lentm\  and  reading  further  evidence  for 
the  defendants,   vik.   the  depofition  of  IViUiam  IVorrall  \  an 
indenture  of  fettlecnent,  dated,  the  fifteenth  of  July^  in  the  tenth 
yoar  of  the  reign  of  James  the  Pirft%  between  Sir  Richard  Price 
tundThqmas  Prrrr, and  Rowland Pugb\  and  hearing  the  plaintiffs 
counfel  in  reply ;  and  on  full  debate  of  the  matter  \ 

The  caufe  was  adjourned  for  the  judgment  of  the  Court  \^^'^    U^rt 
and  on  the  twenty-fifth  q£  February  1 796  }  **''• 

Thb  Court  ordered,  that  fo  much  of  the  decree  of  the  The  tlthet  of 
twemy^feventh  of  November  1795  as  direAed  an  account  to  be  ***y  •"**  H»<*- 
taken  of  what  was  due  from  the  defendants  for  the  tithes  of  hay  m^nded^brlh* 
and  agiftment  of  barren  and  unprofitable  cattle  (part  of  the  tithes  bill*  decreed 
demanded  by  the  bill),  with  cofts  to  the  hearing,  (hould  be  wiib  coiU. 
■aade  abfolute. 

The  Court  further  ordered,  that  fo  much  of  the  decree  as  The  bill  u  to 
directed  an  account  to  be  taken  of  what  was  due  from  the  de.  [***.  ?!^*«.!?^ 
fendants  D.  Jenkin,  R.  Jenkin,  and  W.  Poolejot  the  tithe  of  »«»^*^^«»'^- 
Iambs  (further  part  of  the  tithes  demanded  by  the  bill),  with 
cofts,  fliould  be  varied,  and  the  bill  in  refpeA  of  fuch  laft-men« 
tioned  demand  be  difmiffed,  without  cofts  on  either  fide. 

The 
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M««i.«  Trb  CoOBf  fcrther  orderedfdut  foniiidi  of  tli«  decree  aidh 

."f^       reAed  an  account  to  be  taken  of  what  was  due  fittm  (he  ii^fcii^ 

fckwA>B.      £^„  Edward  for  the  tithe  of  lambs  be  alfo  varied}  aaddrit 

»>  <f  ^**^  the  faid  biU,  in  rcfpeft  to  fuch  deoiand,  be  difinifled  «tt 

leadttitt.     and  «>«»• 

The  Covht  alfo  direAed^  that  fubfeqiieiit  cofts  as  to  tk 
flccoontt  dtfeAed,  and  all  farther- dirc£Hoiis,  flioold  be  referred 
until  after  the  teporu 

The  Court  wulu 


wkkoat  o&ilt  U 
toolhtfib 


TktH.  Tsfti*» 
36.  G&o.  )• 


^^  hndholdert 
Inthetowoihtpt 

Hawii  ^(garter, 
iD  Che  pariib  oif 
A/^hf  in 
Yark/^tt  pay  to 
the  reAor  49^ 
4d«  evtry  Afl- 
dbathus  JDItfjFi  In 
lieu  of  a^frM 
Aiis  ttifing  on 
tbeir  Ciid  lands. 

a  a  And. 
Rep  760b 

ace  Cbater  v« 
Trinity  CoUegfy 


Scaur  i?^^;^  ThInitt  College,  Cambridge. 

Torkjbirfy  2  J  July  1 796. 

TH£  piaintiffsyOn  behalf  of  themfeltres  and  all  other  the  o«iien 
and  occupiers  of  lands  in  the  parifli  of  Ai/gartbi  In  the 
county  of  Tori  f  ftated,  that  there  had  been  immemorially  withia 
the  parifli  certain  ancient  townS|  townfliips^hamlets,  and  diftrifisi 
commonly  called  or  known  by  the  feveral  names  of  BaMriJie^ 
RagdaU  Sule,  and  Hawes  ^tarter ;  that  they  were  diftingoiihed 
by  certain  well  known  boundaries  and  limits  ;  that  by  an  iinm& 
mortal  cuftom,  all  the  lands  in  the  iaid  townfhipsi  hamlets,  and 
diflxiAs,  and  the  owners  and  occupiers  thereof^  had  been  imme* 
morially,  and  of  right  ought  to  be  exempt  from  the  payment  of 
all  pridial  tithes  whatfoever  yearly  arifing  in,  upon,  or  firom 
the  famci  or  any  other  {atis&Aion  for  the  fame^  than  the  yesrlf 
fum  of  four  (hillings  and  fourpence  to  the  redlor  on  Adicbadmas 
Day^  or  as  foon  after  as  demanded  $  that  the  faid  fum  of  foor 
{hillings  and  fourpence  had  been  immemorially  raifed  by  wsy  of 
contribution  by  and  between  the  feveral  owners  and  occupienof 
fuch  lands*  and  conftantly  paid  by  them,  or  ibme  of  themfiotbe 
reAorSy  or  their  tithe*gatherers,  farmers,  or  agents,  in  manoer 
aforefaid,  as  and  for  a  yearly  moiUu  for  and  in  refpe£t  of  all  fodi 
predial  tithes  as  aforefaid  \  that  the  faid  mw/iAr  till  lately  ha4  been 
accepted  by  the  reAor  in  lieu  of  all  fuch  predial  tithes  as  afore- 
faid  I  that  they  were  owners  and  occupiers  of  lands  in  the  fad 
town(hips»  hamlets,  and  diftriAs,  or  fome  of  them  \  that  thefi 
and  the  reft  of  the  owners  and  occupiers,  hoped  to  have  eojojed 
the  fame  free  from  all  claim  of  any  predial  tithes  by  the  rcfloTi 
on  being  paid  the  faid  modus ;  but  that  the  defendants  the  CsBtgt 
claimed  to  be  entitled  to  the  (aid  re£tory,  fnbje^l  to  a  leaft  to  Ae 
defendant  J.  R.  JTcod;  that  J.  R.  Jf^ood  infifted,  thataU  tbi 
lands  in  the  faid  townfliips,  &c,  were  fubjeft  to  the  payment  of 
all  predial  tithes  arifing  upon  the  fame  ;  and  that  if  the  fsid 
yearly  fum  had  at  any  time  been  paid  for  the  fame,  or  in  liea 
thereof,  it  was  paid  as  a  compofition  only,  and  liable  to  be  varied 
at  pleafure.    The  bill  then  charged  the  contrary,  that  it  vras  a 
tmdus^  and  had  time  out  of  mind  been  paid  and  accepted  $f  fuchi 
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ih  Ueu  of  all  predial  tithes  as  aforefaid }  that  the  faid  defendant       S«Aim 
iFWhad  received  the  fame  for  the  years  1785  and  1786 ;  and      -.*'^^ 
FKATBD,  that  they,  the   plaintiffi,  might    examine    witnefies     Cdlvl^t 
de  hem  ejfi  /  that  their  teftimony  might  be  preferv^  inperpeHutm   CAMititof* 
wfi  tmrnoriam;  that  the  ufadiKMnight  be  eftaUiflied  ;  and  that,  if 
aeodSSffy,  one  or  more  ifliie  or  imies  might  be  direfted  to  try  the 
.^validity  thereof. 

The  defendants,  by  their  joint  anfwer,  admitted,  that  there 
liad  been  immemorially  within  the  pariih  certain  townlhipsy 
hamlets,  or  diifaiAs,  called  by  the  feveral  names  of  Bmnbridge^ 
Rardak  Side,  and  Howes  Quarter  g  but  that  the  fame  were  not 
difnnguilhed  by  certain  well  known  limits  and  boundaries* 
They  denied  the  modus  as  ftated  in  the  bill ;  but  faid,  that  tho 
yearly  fum  of  four  (hillings  and  fourpence  had  fometimes  beea 
paid,  within  a  few  years  paft,  by  fome  of  the  owners  and  occu« 
piers  of  the  feveral  farms^  as  and  for  a  eompo/ition  in  lieu  of 
lomefihall  tithes  \  but  that  the  fame  never  was  payable  on  Ati^ 
ebaelmas  Day. 

The  defendant  Wo^  admitted,  that  the  faid  fum  had  been 
paid  to  him  in  and  for  the  years  1785  and  1786  before  he  was* 
acquainted  with  the  rights  and  cufloms  of  the  reAory,  and  had 
been  accepted  by  him  as  the  leiTee  of  the  College. 

The  College  faid,  that  they  claimed  to  be  entitled  to  the  reAory^ 
and  all  the  tithes  thereto  belonging,  fubjeft  to  a  leafe  to  the 
defendant  Wood ;  and  denied  the  modus  for  all  predial  tithes,  as 
fiated  in  thtf  bill. 

The  plaintiff  replied ;  the  defendanu  rejoined ;  and  witnefles 
were  examined  on  both  fides  \  and  on  hearing  counfel,  the 
caufe  came  on  the  third  of  July  1794  \  and  on  reading  the  foU 
lowing  evidence  for  the  plaintiffs,  viz.  the  depofitions  of  feveral 
witnefles  taken  in  this  caufe  ;  feveral  receipts  from  1767  to 
1784  \  and  on  the  depoiitions  of  George  Scarr  being  offered  in 
evidence,  and  objedied  to  by  the  defendants  counfel  ^  and  the 
depofitions  of  the  faid  G.  Scarr  being  read  to  contrary  interroga* 
lories,  and  the  faid  objeAion  being  allowed,  and  the  evidence 
rejected  5  and  on  reading  a  leafc  from  Trimly  College^  Cambridge, 
to  Jofias  Lambert  and  others,  dated  the  twenty- eighth  of  March 
1721  J  and  on  a  book,  containing  ^sc,  pages,  purporting  to  be  an 
account  of  certain  profits  ariiing  from  the  royalties  of  the  manor 
of  Bainbridge,  kept  by  the  late  Alexander  Whalley^  being  offered 
to  be  read,  and  objefted  to  by  the  defendant's  counfel,  and  the 
objeAion  being  allowed  ;  and  on  reading  an  order  for  publifliing 
the  depofitions  taken  de  bene  ejfe^  and  reading  the  fame  \  and 
reading  the  following  evidence  for  the  defendants,  ^'/z,  the 
depofitions  of  feveral  witneffes  taken  in  this  caufe  ;  and  feveral 
tithing  books  of  the  pariih  of  Aifgarth ;  and  upon  hearing  the 
reply  j 

The 
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The  caufe  was  ordered  to  ft;ind  over  for  the  jud|;cDent  oftbc 
Courf ',  and)  on  the  fecond  of  JiJj  1796  ^ 


The  Lord  Chibf  Barok  pronounced .  the  judgipeiit}  vA 
thereupon  an  ifltic  was  dire^d  to  U7»  <*  Wfacriiert  from  iim 
<<  irhmof  the  memory  of  mm  is  not  to  ibe  copcraryy  iiB  mk 
<<  every  the  lands  and  grounds  fituate,  lyings  and  beisg  in  tbf 
<<  ancient  towns,  townfhips,  hamlets,  or  diftri^  commoDlj 
<*  called  or  known  by  the  names  of  Bairthridgef  RazdiJeSHiM 
**  and  Hawfs  ^arter^  within  the  faid  redlory  and  pariih  of 
**  -/^^^r/A,  and  the  owners  and  occupiers  thereof  have  npc 
*<  been  by  ancient  ufage,  cuftom,  or  prefcription,  or  otberwifi 
*«  exempt  from  the  payment  of  all  predial  tiites  whatfoevor 
*^  yearly  anting,  growing,  increaiing,  or  renewing  in  or  upon 
*<  the  fame,  or  any  other  fatisfaftion  for  the  fame,  lave  and  ex- 
^  cept  the  yearly  modus  or  annual  payment  of  fourpenc^,  paj- 
*•  able  to  the  reftor  or  reftors  of  the  faid  reftory  and  parifli  of 
**  -/^^^f/A  for  the  time  being,  on  Michaelmas  Day  in  each  year, 
*<  according  to  the  old  ilile  or  mode  of  computing  time,  or  as 
^  foon  after  as  demanded." 

The  plaintiffs  in  equity  to  be  plaintiffs  at  law,  &c.  to  be  tried 
by  a  fpecial  jury  \  the  judge  at  liberty  to  indorfe  any  thing  fpe« 
cial ;  and  the  confideration  of  cofts,  and  all  further  dir^om 
to  b^  reierred  tiil  after  trial. 

On  the  thirteenth  of  February  17971  the  caufe  was  orderoi 
to  be  reheard  \  but  on  the  eighth  of  February  1798  counfid  OS 
both  fides  agreed  to  waive  the  rehearing,  and  that  the  wioiu 
ihould  be  eftabliflied. 

The  Coukt  thereupon  ordered  by  confent  the  tfiiM&xtobe 
eftablifhed,  and  all  parties  to  abide  by  their  own  cofts. 


Tim.  TtiM, 
36.  Gbo.  3* 

The  redor  o^ 
£srfiAmttTiN0r» 
folk,  cUiies  the 
Chheaoftumipfy 
clover,  hay, 
Aecp  fcH  ifter 
Ihearlng,  milki 
Calves.  and 
grazed  cacd*. 

6.  C.  AnlVRep. 


Franklin  againji  Spilling* 

Norfolk^  2d  July  1796. 

^HE  reAory  of  Earjbam^  in  the  county  of  Norfolk^  claimed 
^  all  tithes,  both  great  and  fmall,  arifing  in  jthe  faid  reAorf ) 
and  ftated,  that  the  defendant  occupied  a  farm  containing  tvp 
hundred  acres  of  land  therein ;  that  he  had  had  a  large  qaaotitjr 
of  turnips  thereon,  which  he  had  fevered  from  the  landin«iuc& 
they  grew  }  that  he  had  alfo  made  feveral  acres  of  clover  and 
meadow  grafs  into  hay  \  that  he  had  alfo  depaftured  and  milked 
upon  the  faid  farm  feveral  cows  ;  that  the  faid  cows  had  pro- 
duced feveral  calves ;  that  he  had  alfo  fed  a  number  of  (beepp 
either  of  his  own  or  other  perfons  taken  in  to  agift  for  hirCf 
which  had  yielded  no  tithe  whilft  they  were  upon  thefiu-m \  diat 
be  had  alfo  kept  and  (heared  a  whole  flock  of  flieep  thaeonj 

that  th^  ewes  he  kept  had  brought  forth  many  lambs ;  that  be 

Jiad 
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liad  alfo  kept  fows  which  had    pigs ;  that  he  had   depaftured  .  ^"^^^"^V* 
bullocks,  oxen,  ftcers,  heifers,    rupts,    horfcs,  and  other  dry,     $fii'^{^o^ 
barren,  and  unprofitable  cattle  ;  that  he  was  indebted  in  the  fum 
of  twopence  for  an  lia/Icr  offering  for  himfejf,  and  the  like  fum 
for  every  perfon  in  his  family  above  fixteen  years  of  age  ,  but 
that  he  had  refufed  to  pay  the  tithes  of  thp  faid  matters,  or  to 
make  any  fatisfaiflion  for  the  fame.    The  bill  therefore  prayed  ' 
an  account  and  payment  thereof. 

The  defendant  faid,  that  the  reflory  had  been  fomc  time  va-  The  defendant 
cant,  and  that  the  plaintiff  was  duly  prefcnted  thereto  ■,  that  he  adr-it$,  that  the 
the  defendant  occupied  a  farm  of  his  own  in  the  parifh,  and  an/*JovcVhM 
alfo  rented  town  and  other  lands  therein  ;  that  he  had  cultivated  ^j^  ^uci 
a   few  acres  of  turnips,  and  a  fmall  quantity  of  clover ;  that 
the  turnips  were  eaten  ofF,  and  the  crop  of  clover  cut  before  the 
plaint^iff's  indadtion ;  that  the  clover  was  not  cut  a  fecord  time  ;         .  . 
and  that  he  had  always  been  willing  to  pay  the  full  valueof  the  tithes 
cf  the  faid  turnips  and  clover  without  further  fuit,  as  well  as  the 
jEij/?^g^//rjtf:  and  as  to  the  other  tithes  he  infifted  on,  the  fol-  and  Infifts   on 
lowing  tnodufes^  that  is  to  fay,  for  a  tithe  calf  ten  fhillings  ;  for  weiw/w  in  lieu  of 
lavage  one  penny  a  cow  ;  for  each   cow    and   calf  under  the  ^^®    ^*^^!^  ^^ 
number  of  fevcn  one  penny  halfpenny ;  for  every  heifer  one  ^ J^!*    ^hemp 
penny;  for  a  tithe  lamb  three  fliiliings  and  fixpence  i  and  for  reed,geere,diic. 
each  Iamb  under  feven  fi.>urpence ;  a  penny  a  peck  for  hemp  kens,    turkies, 
feed  fown ;  for  a  tithe  goofe  nihepence ;  for  a  tithe  chicken  or  fr"'w>       fi**- 
duck  threepence  }  for  a  tithe  turkey  one  fhilling;  hearth,  gar-  ^'    ;„-  beads' 
den,  and  orchard,  twopence ;  for  each  colt  under  the  age  of  ^^    .meadow 
two  years,  or  till  worked,  one  penny  a-year  ;  for  a  grazing  and  luy. 
>  feeding  beaft  one  ihilling;  for  each  peck  of  beans  fown  one 
{hilling;  for  all  mowing  grafs,  except  clover,  lionfuch,  and  fuch    <  • 

like,  threepence  an  acre;  and  he  referred  to  certain  ancient  /^r- 
Tiers  for  evidence  thereof. 

The   plaintiff  replied ;    the  defendant  rejoined  ;    and   wit-  The  cauft 
ncffes  were  examined  on  both  fides  ;  and  upon  hearing  coun-  **'*^^ 
fel,  and  reading  the  defendant's  anfwer ;  the  depofition  of  John 
Spilling  the   younger  to  the   third,  fourth,    and  fifth   inter- 
rogatories; and  reading  the  following  evidence  for  the  defend- 

.  aot,  wz.  feveral  terriers  beginning  the  thirtieth  of  May  1706, 
and  ending  the  twenty-thiid  of  June  1784 ;  an  account  book, 
intitled,  «  Earjbam  Tithing  Book^^  begun  in  the  year  1 709  ;  the 
dcpofitions  of  feveral  witnefTes ;  feveral  receipts  for  tithes  and 

.  tnodufes  \  and  hearing  plaintiff's  counfel  in  reply  \  and  on  full 
debate  of  the  matter,  the  caufe  was  ordered  to  (land  over  for 
judgment  \  and  the  fame  now,  on  the  fecond  of  July  1796,  was 
prpnounced  accordingly  by  the  Lord  Chief  Ba&on. 

The  Court  thereupon  ordered  the  deputy  to  take  an  ac-  The  tlthei  cf 
count  of  what  was  due  for  the  tithes  of  turnips,  clover,  agift-  t«m»P*»  cIotw, 
xnent  of  Iheep  after  (hearing,  and  wool  fince  the  death  of  the  J^^,^^^     ^( 

iheep  fed  between  flieariiig  day  and  flicaring  da/  decrtcd. 
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^and  calf  under 


FiAHKLiif     ]aft  incambcnt,  being  the  period  demanded  bj  the  biU ;  vnd 
-f «¥         for  Eajler  offerings  durii>g  the  faid  time. 

Stilling* 

Iffuti  direaed.      But  THE  Coi/rt  dircftcJ  liTucs  to  try, 

ift.     Whether      FiRST,  "  Whether,  from  time  whereof  the  memory  of  outB 

id.acowi^pay.  ^*  ninneth  not  to  tlie  contrary,  there  hath  not. been  an  ufage 

able  in  Ucu  of  ««  or  cuftoni  within  the  faid  rcflory  or  parifh  of  Ear/bam^  for 

Hthc  miJk.         u  every  occupier  of  lands  and  grounds  within  the  fanie<»  or  the 

*«  tiiheable  places  thereof,  to  pay  to  the  reftor  of  the  faid  rec- 

"  tory  for  the  time  being,  or  to  his  ufe,  thcfum  of  one  penny 

'<^  a  cow,  in  lieii  and  fatisfadion  of  the  tithes  of  milk  of  di'e 

**  cows  by  fuch  occupier  kept,  fed,  and  deptiflured  upon  fudi 

<^  lands  in  his  occupation  as  aforefaid.** 

«djy.  Whether  SECONDLY,  «  Whether,  from  time  whereof  the -memory  of 
i^in  lieu  cfthe  <^  mih  rutineth  not  to  the  contrary,  there  hath  been  an  iifage 
i!l!ri.i?  ^V  "  ^^   cuftom  within  the  faid  re^ory  and  parifli  of  Earjham^ 

*<  for  every  occupier  of  lands  and  grounds  within  the  fame,  or 
*(  the  titheable  places  thereof,  to  pay  to  the  fe£tor  of  the  faid 
"  reftory  for  the  time  being,  or  to  his  ufe,.  the  fum  of  one 
^* '  penny  halfpenny,  in  lieu  and  fatls&£Hon  of  the  thhes  for  each 
<(  cow  and  calf  under  the  number  of  feven  had  and  received  fay 
*<  fuch  dccupier,  the  calf  being  produced  upon  the  faid  lands  k 
^(  his  occupation  as  aforefaid.'^ 

Nfflv.  Whether  Thirdlt,  «<  Whether,  from  time  whertof  the  memory  of 
IS.  for  ev«ry  *'  ^^^  runneth  not  to  the  contrary,  there  hath  not  been 
grazing  beaft  in  <<  an  ufage  or  cuftom  vrithin  the  faid  reftory  and  parifii  ef 
lieu  of  agiAment  c<  'Earjbam^  for  every  bccopier  of  hmds  or  grounds  within  the 
uthea.  4, .  fame,  or  the  titheable  places  thereof,  to  pay  to  the  reftor  6f 

<<  the  faid  reAory  for  the  time  being,  or  to  his  ufe,  the  fern  9f 
<*  px\e  (hilling  for  each  grazing  and  feeding  beaft  kept,  fed, 
'<  and  de^aftured    by  fuch  occupier  upon  the  faid  lands  or 
'  *  «*  grounds,  in  lieu  and  fatisfaition  of  the  tithe  aglftmcnt  thdftdf 

«<  rcfpciUvely/* 

4tWy.  Whether      FOURTHLY,  «  Whether,  from  time  whereof  the  tSteMtf 

3d.  an  acre  Id  c«  ©f  runneth  not  to  the  contrary,  there  hath  not  been  an  ui^e 

Jj^^'^^y'^/Vor  cuftom  within  the  faid  reftory  and  parifli' of  JSJi^Bfli^  far 

"^    ^''m  every  occupier  of  latids  and  groulids  wtthin  the  f^ftoe,  or'Ae 

«  titheable  places  thereof,  to  pay  to  the  reJtor  of  the  Add  Itt- 

»<  tory  for  the  time  being,  or  to  his  ufe,  the  Aim  of  threepeflte 

<<  an  acre,  in  lieu  and  fatisfa£tibn  of  the  -  tithes  of  all  mow&ig 

**  grafs  (except  clover,  nonfuch,  and  fuch  like)  by  (ucfcpcti- 

'^  pier  had  and  produced  from  fuch  lands  in  his  oc^i^j^aCSon  is 

«  aforefstid.'* 

The  ^(efefadant.  ^^^  ^^"^*  ^^  ^^  ^"^^  *^  ^  feigned  aftibn  the  defendant  "in 
in  equity  to  be  cquity  to  be  plaintiff  at  law;  the  judge  to  "be  at  liberty  to 
plaintiff  at  law,  indorfc  the  pojled  if  any  fpccial  matter  ihould  arifc  }  and  the 
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^ofis  axvd  fiirthc;r  ^if ^jftjQns  Xo  be  rcfcrypd  till  ^ftcr  tr}d  p<J  rc-    Fhakkum 

SriLLXNC* 

In  purfuantc  of  the  fai4  decree,  z  trial  was  had,  and  the  jury  The  juiy  fijodipr 
found  a  vcrdift  for  the  plaintiff  at  law  Spilling  on  the  firft,  Tc-  the  firft  three 
cond,  arid  third  iffues ;   and  for  the  defendant  at  law  Franklin  ^^"">    *"<*  *- 
•  on  th^  fourth  ifilic,  with  the  following  indorfement  as  to  the  ?*'''^  ^^  ^ 
fourth  iffue  :     «  The  }ury  found," and  fo   it  appeared  in  evi-  5?an  "rfil 
**  dence,  that  from  time  whereof  the  memory  of  man  runneth  payable  by  ivfi. 
^*  not  to  the  contrary,  there  hath  been  an  ufagc  or    cudom  ^^^^  occupiert 
««  within  the  faid  rcSory  and  parifli   for  every   occupier    of  !"'*'°  ^^  ^^ 
•*  lands  and  grounds  within  the  fame,  or  the  tltheable  places    *^' 
•*  thereof,  being  rcfident  within  the  faid  parifh,  or  the  tithe- 
*«  able  places  thereof,  to  pay  to  the  rector  of  the  faid  re^ry  • 
**  for  the  time  being,  or  to  his  ufe,  the  fum  of  threepence  ah 
•*  acre  in  lieu  and  fatisfaftion  of  the  tithes  of  all  mowing  grafs 
**  (except  clover,  nonfuch,  and  fuch  like),  byfuch  rcfidcni  oc- 
^*  cupier  had  and  produced  from  fuch  lands  in  his  occupation 
*«  as  aforefaid,  and   not  fold  out  of  the  faid  pari£h  before  the 
**  taking  and  carrying  away  the  fame  from  off  the  land  on  which 
^  l|hc  iame  bad  grown," 

But  no  further  proceedings  were  had  in  the  caufe. 


Stokes /zg-i?/^  Morgan. 

Monpiouthjbire^  \\ih  November  1796. ' 

THE  plaintiff,  as  leffee  of  P.  H.  Cecily  vicar  of  Skenfortkf  in  The  vktr  of 
the  county  of  Monmouthy  claimed  the  vicarial  tithes  of  the  ^*'»/»'''*»  'o 
pariih,  and  alfo  a  portion  of  the  great  tithes  thereof,  in  com-  ^^'^^^^^^ 
mon  with  the  vicar  of  Monmouth,  from  the  twenty-ninth  of  ii|e  fmall  tubes, 
Septimber  1 79O.  and  to  a  moiety 

\  of  thegreattithet 

The  defetidant  CVn7  (aid,  that  he  i^s  vicar  ol  Stenforii,  and  of  the  pdrifiTs 
.that  he  ^ad  demifed  the  tithes  to  the  plaintiff.  '      but  not  all  te 

kin<fy  for  tfae^ 

The  4i^eQ4ant  7.  Morgap  admitted,  th^t  Cecil  was  vicar  of  are  mfidufii  pay- 
^iaforiii  ju^d  faid,  that  the  parifh  is  divided,  with  refpeft  to  "^J*.*"  ^^^ 
,tbc  gr^at  tkheSj  into  tljrec  upequal  portions  j  that  two  of  th.e  \^l^l^  ^^  ,^* 
portiQos  e^c^u-jiyely  belongs  tb  the  viuar  of  the  parifh  of  Leigbf  crwt/    ea:vc«| 
:in  the  cpppty  q£  Hereford;  that  the  r|;paiiling  portion  belongs  milk,co\ts,s9o6l, 
XO  thjCiyiciM^  of  SkfnfortA  in  common  with  tfie  vicar  QiMonmQt4h}  ^'^i^^  cafti*. 
tbsit  he  the  defendant,  as  tenant  to  the  Duke  tf  Beaufort,  occu- 
.pied  afs^rm  in  (he  parifh  of  Skenforth,  and  xilfo  a  fmall  farm 
,cf  .hispwn  galled  the  Folly  \  that  all  the  ffnall  tithes,  and  a  moi- 
.0ty  of  the  gr^at  tittles  oif  part  pf  the  faid  premlfes,  ^.cre  p^ayablp 
taC/r^V,  bgt  n^^t  all  of  them  in  kind,  for  that  there  were,  payable 
^twopence  yjearly  for  eyery  day's  njath  of  hay  (a  day's  Ji^?;h,  ac- 
^CDrdiQg  to  the  ^uftom  of  the  faid  p^rifh^  bemg  a  flatute  acre) 
in  lieu  of  the  tithp  of  hay;  twopence  an  acre  yearly  in  lieu  of 
Jthe  tithe  of  4.Q^i?r  <^  TJ^  gr^^s,  in  yrji^tjiyeY/^  way  tbc  fame  is 

Kka .€Vitivait;j[4 
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SrcKti      *  cultivated  and  managed;  twopence  halfpenny  for  every  cow 

-i^«¥         and  calf,  in  lieu  of  the  tithe  of  milk  and  calf;  twopence  yearly 

Morgan      f^^  ^^^^  barrcii  COW,  except  fuch  as  arc  denominated  Jack  Cat- 

AND  othirs.  ^^^^  .^  ^.^  ^^^^^  ^.^j^^  of  thcagiftmcnt  of  fuch  barren  cow,  one 

fhllling  for  every  colt,  in  lieu  of  the  tithe  of  colts  -,  one  penny 
for  every  fleece  of  wool  (horn  in  the  pariOi,  in  lieu  of  the  tithes 
of  wool ;  and  four  pence  yearly  for  every  head  of  Jack  ^^^^^^' 
paflured  therein,  in  lieu  of  the  tithe  of  the  agiftment  of  fuch  JaA 
Cattle  ;  that  the  faid  moilufes  were  payable  yearly  at  Michaelm^^ 
or  fo  Toon  after  as  demanded  -,  that  they  had  beoi  immemonally 
accepted  by  the  vicar  as  modujes^  in  lieu  of  the  fcveral  fpccicsot 
tithes  before-mentioned  \  that  the  plaintiff  ought  to  accept  the 
fame  as  his  leffee ;  that  he  had  always  been  and  then  w^s  ready 
to  pay  him  all  fuch  tithes,  modufes^  or  other  compcnfations  at 
were  due  ;  and  that  before  filing  the  bill,  he  had  offered  to  pay 
htm  three  pounds  five  fliillings  for  his  tithes  and  rmdufti^  which 
he  had  refufed  to  accept  unlefs  he  would  agree  to  pay  it  merdf 
as  a  compofitioH  for  the  tithes. 

The  plaintiff  replied  ;  the  defendants  rejoined;  and  witneffcs 
were  examined  on  both  fides  j  and  upon  hearing  counfel  5  and 
reading  the  Icafc  dated  the  fecund  of  February  1790  from  M 
to  the  plaintiff  5  a  notice  from  the  plaintiff  to  the  defendant  J- 
Morgan^  to  put  an  end  to  the  compofiiion  for  his  tithes,  dated 
the  eighteenth  of  February  1 790 ;  and  the  feveral  proofe  in  the 
caufe ) 

The  Court  ordered  the  bill  to  be  difmiffcd,  with  cofts. 
Hiia»tt«iim  Turner  againfi  Charlton. 

.    37.  Cso.  3* 

Notiingham/btre^  l^tb  November  1796. 

The  vicar  of  the  T^HE  vicar  of  the  perpetual  vicarage  of  Attenborwgb^  with 
pariih  of  Atten-  1'  Bramcote,  in  the  county  of  Nottmgbantf  claimed  all  the 
.W^.  wiihUie  fjn^ii  ^'^^Yiti^  particularly  the  tithes  of  wool,  of  lambs,  and  of 
^r^#,  in  the  ^^^  agiftment  of  barren  and  unprofitable  cattle  within  the  pa- 
coumy  of  A«r-  rifh ;  arid  ftated,  that  the  defendant  TA§mas  Charlton  and  others 
twgbam  annex.  Occupied  farms  therein,  on  which  they  had  had  divers  (heepaod 
ed,  u  entitled  to  ^^,es^  which  yielded  wool  and  lambs;  that  they  had  alfo  fed 
wL.tem^^  thereon  divers  barren  and  unprofitable  cattle,  but  that  they  had 
the  a'giftment  ot  refufcd  to  pay  the  tithes  thereof.  The  bill  alfo  ftated,  that 
barren  and  un-  the  defendant  Sir  Henry  Hunbock  and  others,  who  as  truftees  of 
profitable  catUe  ^  charity  called  Foljambe*s  Charity,  were  rc&ors  impropriate  of  the 
L  t^e  tS'.  P^^^*'  claimed  to  be  entitled  to  the  faid  tithes,  and  averred  that 
giftmentof  bar  they  were  not  entitled  thereto,  but  that  the  faid  tithes  belonged  to 
ren  cow«,  for  the  plaintiff  as  vicar,  and  that  the  rcftor  impropfrlatc  had  not  any 
which  he  u  only  right  thereto  orintereft  therein.  The  bill  therefore  prayed  an  ac- 
2T^tt\l!ai  count  for  all  the  tithes  of  wool,' lambs,  and  agiftment  of  barrcnand 

a  year  5  but  pt^rt^  Whether  there  are  not  alfo  modufes  in  lieu  of  the  tirhcl  of  milch  cowc,  mares,  *»*• 

dove  cotes,  milk,  bees,  .honey,  wax,  the   Siont  jilta4»w  at  CbicaKii,  th?  Sm  Aeru  io  T««»,  »d 

the  Fourttitt  Acra  io  Uft9if»  furmm  •  _ 

UDprOtft* 
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unprofitable  cattle  from  the  death  of  the  laft  incumbent,  and  pay-      Tuike* 
meat  of  what  fliould  iwpear  due  thereon,  aimnft 

The  defendants  Thomas  Charllon  and  others  faiJ,  that  In  the  , 
year  1344  the  vicarage  of  Attetiborough^  ,\f\xii  BramcoUl[yf)is  cH"' 
do  wed  and  made  a  perpetual  vicarage ;   that  it   had  eV^r  litice  ^ 
continued  fo  to  be ;  that  by  the  faid  endowment  the  vicar,  had  ^ 
certain  lands  afiigned  to  hirii  ini  the  parifh  by  way  of  glebe Jands^    . 
certain  other  profits  and.  emoluments  therein  mentioned,  *^nd 
certain  payments  in  lieu  of  the  tithes  of  the  feveral  titheabk  matp 
ters  and  things  therein  alfo  mentioned  ;  that  he  haii-  not  ever  re- 
ceived any  thhe  in  kind  of  any  of  the  titheable  matters  wiTicb  hn'd 
arifen  upon  the  lands  in  the  pariih  fave  as  after  mentioned  ;  and  . 
that  no  other  payments  had  ever  been  made  to  the  vicar  ^  that 
the  vicar  of  the  faid  parifli  was  not  entitled  to  all  the  fmall  tithes 
anfing  therein ;  that  particularly  in  lieu  of  the  tithe  of  wool|  of 
lambs,  and  of  the  agiftment  of  barren  and  unprofitable  catt  I  e>  an 
annual  payment  had,  amongfl  other  tithes,  been  made  to  the 
impropriators  as  hereinafter  mentioned.     They  further  faid ,  that . 
the  parifh  of  Jttenborough  included  the  three  villages  of  ChilnveU^  • 
Toton^  and  Bramccte ;  that  the  village  of  Bramcote  had  a  chapel; 
that  by  divers  terriers  made  at  ditferent  periods  of  time  relative 
to  the  vicarage  and  its  vicarial  rights,   (igned   and  fubfcribed 
by  the  vicars,  churchwardens,  and  the  principal  inhabitants  of  the 
pariih,  the  right  of  the  vicar  appears  ^  anvl  that  the  vicars  and 
the  inhabitants  of  the  parifh  ousht  reciprocally  to  abide  by  the 
faid  three  terriers,  dated  the  fifteenth  day  of  Auguji  1687,  the. 
twcnty.fifth  day  of  June  1770,  and  the  eleventh  day  of  June 
lITJ.     They  then  ftated,  that  the  truftees  of  Che.'Urfield  Schoo/ 
were  the  owners  of  the  great  tithes  of  the  parifh  i  that  they 
claimed  under  a  gift  thereof  in  trufl  for  the  fchool  from  the  fa- 
mily of  the  Foljambe^Sy  who  were  heretofore  feifed  in  fee  of  the 
advowfon  ;  that  an  annual  fum  was  paid  in  a  grpfs  rent  to  the 
truftees  of  the  fchool,  for  all  the  great  tithes  arifing  in  the  pa? 
rifh,  including  the  tithes  of  wool,  lambs»  and  the  agiftment  of 
barren  and  unprofitable  cattle.  They  admitted,  that  the  vicar  was 
entitled  to  the  tubes  mentioned  in  the  terriers,  and  fubmitted  to 
pay  the  fame  accordingly ;  but  infifted,  chat  three  halfpence  for 
a  cow,  one  penny  for  a  ilroppcr  or  barren  cow,  three  halfpence 
each  for  mares  and  foals,  twopence  an  acre  in  the  Sfotff  AJea^ 
dovj  at  Chilwell^   tenpence  haUpenny  for  fix  acres^.part  tbere<#, 
of  in  Toion^  two  fliUlings  and  an  halfpenny  for  fourteen  acres 
in  pofTeffion  of  Thomas  Upton,  ten  groats  for  a  dove  cote,  ten 

![roats  for  a  mill,  one  penny  for  a  fwarm  of  bees,  and  a  halfpenny 
or  a  caik  of  honey  and  wax,  as  ftated  ip  the  terriers,  were 
pood  and  valid  modufes.  They  further  faid,  that  even  fuppof* 
ing  the  vicar  to  be  entitled  to  the  agiftment  of  barren  and  un- 
profitable cattle  (which  they  did  not  admit),  he  could  not  cUioi 
tjtbes  for  the  agiftmeut  of  milch  cows,  ftroppcrS|  and  foals,  there 

K  k  3  being 


TvftNl 

aga'n 


Charlton* 
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bcfng  mJufes  payaMft  fof  tiik  feme  ref^fiivfely,  Aci  tBcfo. 
fore  they  could  not  be  intWded  ilndfer  thfi  rfeholninatiori  of  Bar- 
ren and  unprofitable  cattle.  They  further  faid,  that  around  all 
the  four  towiifs'or  villages  atorefaid  therfe  ^as  a  rteg  of  rmgs, 
cotnprehexlding  the  toftS)  orchards^  arf^  crofts  in  the  pstriUx, 
wjthih  which  the  vicar  was  entitled  tp  tfie  tithes  before-hren- 
tibned)  and  within  which  ring  or  rings  the'  jhil)rb|:fr!ator  fiaH  not ' 
aiy  concern ;  and  that  the  iicar  ^^s  not  ehtitled  td  the  ihUcs  6f 
any  titheable  mattei-s  or  things  arifiiig  wiihin  ibe  faid  Hai'iffi;  rir 
the  Htheable  places  theredf,  ^i^ithbut  tkt  iliid  fing  or  riiigs; 

The  defendant  Martioti  infifted,  that  with  refpeA  to  the  farm 
otcupied  by  him  in  Bramrote^  feven  pdnnds  and  orie  quarter,  (if 
CMS  were  payable  yearly  at  Chriftmas  to  the  truftees  o(,C^^ir». 
fitU  School,  by  the  owners  or  occupiers  thereof^  ia  lieii  of 
the  great  tithei  arifing  theireohj  including  th^  tithes  df  wooH 
l;&nbs,  and  agiflihent  of  barren  and  unprofitible  cattle  $  that  the 
village  of  Branicoie  had  a  ring  around  it  of  the  nature  before 
dtfcribed,  called  the  Vicar's  Ring ;  that  as  th^  vicar  had  oot^ 
either  by  the  endowment  or  the  ancidnt  terriers,,  any  gUie  Idfid 
in  Brameoie  ;  and  as  it  appeared,  by  the  modern  terriers  that  i^ 
then  had  glebe  land  therein,  fucU.  land  mud  have  been  added  or 
given  to  the  vicar  in  confideration  of  his  giving  up  fodie  right 
which  he  formerly  had  in  the  village  \  and  that  by  an  aft  of 
pbrliament  paiTed  in  177 1  for  dividing  and  inclofing  the  open 
fields. dnd  lands  within  the  liberties  of  Sti^Uford  apd  Bram" 
ctitc  afoirefaid,  ttie  vicar  had  certain  lands  aUocted  to  him  in 
lieu  of  all  tithes  upoii  or  from  the  land$  fp  inclofed. 

The  other  defendants,  the  occuplets^  jput  in  the  lik^  anfVers^ 
aAd  ftated  the  farms  and  lands  they  occupied  within  the  faid 
parifh  and  villages,  and  fet  forth  the  titheable  zbatters  th'ev  had 
bad  thereon. 

The  trnftees  of  Foljamhis  Charity,  by  their  anfwer  to  the  faid 
bill  filed  without  Oath,  purfuant  to  ati  order  obtained  fpr  that 
purpofe,  faid  there  Was  and  had  been  for  a  number  of 
years  paft  a  perpetual  vicarage  in  the  parifii^  and  that  the  ticaf 
thereof  was  entitled  to  the  fmail  tithes  therein;  that  thcf 
were,  as  truftees,  the  reAor  impropriate  pf  the  pariihi  aii4 
that  they  did  hot  claim,  as  fuch,  the  tithes  olf  wool,  of  lambs,  or 
pfaglftment. 

^  tThe  plaintiff  replied;  the  defend  ants  rejoined;  add  wthieSei 
were  examined  on  the  part  of  the  defendants ;  and  upoft 
Iiearin^  counfel  for  all  parties  ;^  iind  reading  op  behalf  of 
tlie  plajntilT,.  ap  order  made  in  this  ca'pfe,  dated  (He  twcn- 
ty-mnth.day  of  January  1796;  a  copy  (by  con(ent}  of  iti^ 
<;pdowment  of  the  vi,caraec  .of  jft/^ffi^t'^tfi^^,  in 't*Ke  cpiU^ 
of  ^ohin^utm^  datc^  the  mirtecnth  day  ot  June  i33^>  ^Sfimi 
i;bc  fpnfiKoiy /court 'if  tK'c  ArchhiJBop  If  Tcrk\  a  copy  of  tfic 

'*''■'  '   '"'- .  ••'*'    ^    •  '     *  •'rctuni 
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retarn  of  the  valuation  of  the  vicarage  of  Aitenboroughi  from  the  TvKNtft 
ecciefiaflical  furvcy  (in  thb  first  fruits  office),  taken  in  '  "igi^f 
pnrfoance  of  an  afk  of  parliament  pafied  in  the  twenty-llxth  year  Caxt  ltoi^ 
if  Henry  tie  Eighth  ;  the  anfwer  of  the  defendants,  the  impropri* 
ators ;  an  a^  of  parliament  pailed  in  the  eleventh  year  of  his 
prefent  Majefty's  reign,  intitled,  *<  An  A  A  for  dividing  and  in* 
«<  clofing  the  Open  Fields,  Meadows,  Commons,  or  Common 
<*  Failures  within  the  Liberties  of  Staflefrrd  and  Bramcate^  in 
H  the  Coqnty  of  Notiingbjm  j"  and  upon  reading  the  fpUow- 
i/^g  evidence  on  behalf  of  the  defendants,  the  occupiers  (b]^  con- 
fent)  feveral  terriers  of  the  glebe  lands,  and  what  beloqgeth  to 
|he  vicarage  of  AtietiborQugh^  in  the  county  of  Nottwgham\  ^n^ 
^iocefe  of  Tork^  d^te4  refpeftivcly  the  fifteenth  of  A\tgujl  iq^2i 
the  tiventieth  of  Septemicr  1743,  the  ty^enty-fifth  oijune  ]^^q^ 
ai^d  the  eleventh  of  June  1777.  from  the  faid  coniKlory  court'  qf 
the,  Archbi/bop  oflork\  the  depofition  of  Thomas  Cooker  and  s| 
fi^vey  of  the  tithes  payable  to  the  rc£lor  of  jitienborQu^h  being 
propofed  to  be  read  on  the  part  of  the  defendants,,  and  €>b<« 
jec|ed  to  by  the  counfel  on  the  part  of  the  plainti^,  and  the 
faid  objeAion  being  allowed  by  the  court,  and  the  evidence  re- 
jected ;  and  on  reading  the  depofitions  of  Jfaac  Burton^  J^fip^ 
JUarriott,  and  Richard  Cliffy 

The  Court  ordered  the  deputy  to  take  an  account  of  what 
was  due  to  the  plaintiff,  as  yicar  of  Attenhrough  with  Bramcoie^  in 
the  county  of  Nottingham^  for  the  tithes  of  all  the  wool,  lambs^ 
and  agiftment  of  barren  and  unprofitable  cattle  (except  ofi&op- 

Scrs  or  barren  cows)  fincc  the  death  of  the  laft  vicar  on  the 
inth  of  September  1789 }  and  of  what  was  due  for  the  tithe  of 
the  agiftment  of  ftroppers  or  barren  cows  from  the  time  aforefaid 
upon  the  foot  of  the  modus  of  one  penny  for  a  ftropper  or  bar^ 
ren  cow  in  the  defendant's  anfwer  mentioned  \  the  deputy  tQ  tax  . 
(he  plaintiff,  and  the  rector  their  cofts» 


TuRKER  agatnfi  Williams.  Mich.  Tim, 

34.  Geo*  3.' 

Pembrokejhire^  14/A  December  1796. 

TpHE  reftor  of  i?i/^^/7x/o;/,  in  ^he  county  of  P^w^roi^,  claimed*  The  redor  pf 

*    amongft  other  tithes,  thetitbe  of  agiftment  of  all  barren  R¥JSsxf§n,    ip 

pnd  unprofitable  pottle  on  the  land  called  Temple  Bovfttngs  and  ^^^rohfxrtt 

kipfertiovthttgsy  m  the  occupation  of  the  defendant,  fincc  1 791^  <,£  agiir.ng  hu^ 

rcn  cattle.    S.  C«  And.  Rcfi.  1^29. 

The  de&ndapt  admitted,  that  he  occupied  the  faid  lands  and  The  defendant 
pounds;  that  he  had  made  hay  thereon  ;  that  upon  the  other  c^^niet  that  he 
j»rt  thereof  he  had  grazed  hii  horfes  and  beafts  of  the  plough  \  ^^  rfepaftured 
♦nit  he  faid,  «hat  he  had  not  kept,  fed,  or  depaftured  any  dry,  ^^^^^l 
^^arreOf  or  unppoifitable  cattle  thereon  fince  Lady  Day  1791)  ex-  in<mjoncdi£the 
4:€ptingthat  ^  bcaft  or  two  might  iiav^  by  chsiace  broke  'into  bui. 

Kk4  ^  ,         the 
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TvxNBR  the  faid  grounds  without  his  confcnt.  He  further  faid,  that 
0iatnft  thofc  which  had  broke  in  were  not  permitted  to  ftay  there  ;  that 
no  titheable  matters  whatfoeveri  fave  as  aforefaidi  had  arifen 
in  refpedl  of  faid  lands  to  the  plaintiff;  that  he  was  in  nowife 
indebted  to  him  in  refpe^  thereof ;  and  that  if  any  fuch  titheable 
matters  h^d  arifen,  that  the  fame  were  very  fmall  and  inconilder- 
^        able,  and  could  not  amount  to  more  than  a  few  {hillings. 

The    caoTe  The  plaintiff  replied  \  the  defendant  rejoined ;  and  witnefles 

bsvd ;  were  examined  on  both  fides-,  and  upon  hearing  counsel  on  both 

fides  'j  and  reading  the  depofitjons ;  an  i0ue  was  direAcd  to  try, 
aodifluedireft-  ««  Whether  any  barren  and  unprofitable  cattle  had  been  agiftcd 
ed  to  tiy  the  <«  upon  any  of  the  lands  in  the  occupation  of  the  faid  defend- 
*'^*  M  ant  JcAn  Williams^  within  the  parifh  of  Rudbaxton^  in  the 

^*  county  of  Pembrohey  in  the  pleadings  of  thi>  caufc  mentioned, 
*•  or  the  titheable  places  thereof,  from  Lady  Day  1 790  to  the 
•*  twentieth  day  of  OHober  i^^iy  the  day  on  which  the  plain- 
f *  tiff's  original  bill  appeared  to  have  been  filed  in  this  caufc  ;* 
Verdiafor  the  and  on  the  trial  the  jur^  found  a  verdi^  in  favour  of  the  uV 
^tkndua.        fendant* 

^v'^geI^^!'  ^^^^  ^S^^^-fi  Tinker, 

Druonjhirey  14/A  December  1796. 

I 

The  reaor  of  HTHE  rcftof  of  Juftow^  i»  the  county  of  Devony  claimed  thf 
yujivwf  in  Dt^  ^  great  and  fmall  tithes;  and  dated,  that  he  had  in  At^Jl 
wij^rr,  frytj  j^g^  compounded  with  the  defendant  for  his  tithes}  that 
1/84  "he  "wS^  previous  to  Lady  Day  1792  he  fcnt  a  notice  in  writing  to  the 
pounded  with  defendant,  that  fuch  compofieion  (hould  ceafe  at  Micboeimes 
the  defendaRc  1 792  ;  and  that  at  Michaelmas  1 79a  the  defendant  had  refufed 
fj hit  titheftiom  to  fct  out  or  pay  his  tithes  in  kind.  The  bill  therefore  pray* 
iSu^baJmat  but  *^  ^"  account  and  payment  of  what  ihould  appear  due  thereon, 

that  previoui  to  LadjD(y  1792  be  gave  him  notice  to  determine  it. 

The  defendant  ^^^  defendant  faid,  that  previous  to  the  month  of  Jugufi 
admiu the  date!  1 784,  the  plaintiff  entered  into  an  agreement  with  hioKtoro- 
both  at  to  the  ceiye  a  compofition  of  two  IhiUings    in    the  pound  upon  the 

nStaTto^V^?^  ^^^^  ^^  ^^^"^  ^^  ^^^  ^^"^  '°  ^'^  occupation,  payable  yearly  at 
but  infifti,  that  Michaelmas  in  lieu  of  his  tithes,  except  of  pigs,  geefe,  and 
beooghttobave  honey,  which  he  was  to  pay  in  kind;  that  he  had  duly  fati^ 
^^  *im  '"^'^  ^^^  i\x^  annual  compofition  up  to  Michaelmas  1 792,  and  had 
ippat&ittoticc    ^f^  p^jj  ^Yi^  tithes  in  kind  of  pigs,  geefe,  and  honey,  up  to 

that  time ;  that  fuch  agreement  was  ftiU  fubfilUng  and  in 
force ;  that  he  had  at  all  times  fince  Michaeimas  1 792  been 
,  ready  and  willing  to  pay  the  faid  compofition ;  that  be  had 
tendered  the  fame  to  the  plaintiff,  but  that  he  had  refufed  to 
accept  it;  and  that  he  had  paid  the  tithes  in  kind  aforpfaid 
^  ii^ce  Michaelmas  1702  as  they  \kcv^  due*    tl^  admitted 
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ttat  previous  to  LnJy  Day  1792,'  that  is  to  fay,  on  Ibmc  day  in         Hitt 
the  courfc  of  the  month  of  March  1792,  the  pi  aim  iff  had  caufed      -.^^"'^ 
a  notice  lA  writing  to  be  delivered  to  him  tt>  the  purport 'as      ^••^*«*» 
fiated  in  the  hiU ;  that  he  had  never  given  him.  any  pthcr  no- 
tice  to  determine  the  faid  compoiition ;  and  hc  fubmit^ed,  that  in 
order   to  determine  a  compoiition,  it  was  neceilary  in   l^w.to 
giveat'letfft  Uaelvi  rrumtbt  mfke  preceding  .the  Micbaelmas  at 
whieh  the  compoiition  became  due ;  and  .therefore  he  fubmit* 
ted,  that  he  was  not  bound  to  account  for  the  tithes  in  km4 
covered  by  the  faid  compofition.    The  defendant  further  in- 
lifted,  that  the  plaintiff  had  in  feveral  converfations  exprelsly 
agreed  to  abandon  the  faid  notice,  and,  to  continue  the  com- 
pofition upon  the  terms  of  the  original  agreement. 

The  plaintiff  replied;  the  defendant  rejoined ;  and  witnefle^  The    cadb 

were  examined  on  both  fides  :  and  upon  hearing  counfel  on  both  ''ctnL 

iides  ;  and  on  reading  the  proofs  in  the  caufe; 

« 

>    Th£  Court  ordered  the  bill  to  be  dimiiled,  with  cofts*  fhe  bill  dHmY* 

fed  with  colli. 


Beevor  a^atnft  Taylor. 

Norfolk^  i6th  Jjecember  1796. 

'T  HE  reftor  of  Burlinghatn  Saint  Andrew^  with  the  parifli  of 
^       Burlingbam  Saint  Edmund,  in  the  county  of  Norfolk  an- 
nexed, claimed,  amongfl  other  things^  to  the  tithe  of  agiftment 
of  all  dry,  barren,  or  unprofitable  cattle  depaftured   or  agifted 
/or  hire  by  the  defendant  within  the  faid  parilhes  on  Bungs 
Marjhj  part  oiHulvergate  Marjbes,  fince  the  eighteenth  ofjunt 
i78y>  particularly  fheep  not  afterwards  (horn  in  the  faid  pa-^ 
rilhes,  bullocks  oxen,  hories,  and  other  cattle  ;  and  ftated,  that 
the  faid  lands  were  fituated  in  Burlingbam  Saint  Andrew ;  that  the 
marfh  adjoined  or  was  contiguous  to  certain  other  marihcs  fitu- 
ated within  the  faid  parifii ;  that  the  occupiers  thereof  had  al- 
ways been  afieffed  for  the  land  tax,  poor's  rates,  and  church 
races  to   Bur/ingbam  Saint  Andrew^  that  the  faid  marfhes  had 
immemorially  belonged  to  the  re£lors  of  Burlingbam  Saint  An^ 
drenu  \   that  no  modus  was  payable  in  lieu  of  the  faid  tithes  \ 
that  ten  fhiliings  a-year  had  been  paid  as  a  compofition  in  lieu 
thereof  i  that  the  fame  was  only  temporary,  and  not  prefcrip- 
tive  i  that,  and  as  evidence  thereof,  a  mill  was,  in  or  about  the 
year  1750,  ercfted  near  to  or  upon  part  of  the  faid  mirfti  land, 
for  the  purpofe  of  draining  the  water  from  the  fame  \  that  the 
faid  land  had  l)een  thereby  greatly  improved ;   that  before  the 
faid  improvement,  ten   ihillings  a  year  was  the  full  value  of 
the  faid  tiUie  \  that  the  faid  land  was  now  worth  twenty  (hillings 
9Xi  acre  *,  and  that  the  faid  fum  of  ten  {hillings  had  never  been 
paid  to  him|  Qor  had  he  ever  agreed  to  accept  the  fame,  or  any 

com* 


Mxcv.  Tbim* 

37.  Gbo.  |. 


The  reflor  off 
Buriirtgbam  S<niit 
^tiJrtWf       WiHi 

the  pari(h  of 
SmrlinghamSaini 
Edwmn^i  in  the 
county  of  Norm 
/o/i  annexed,  ic 
entitled  CO  agift- 
mmr  ttthei  of 
all  dry,  barren* 
and  unprofitable 
cactledepaftured 
upon  Uie  cfUce 
called  Bmg't 
Matjhf  part  of 
the  large  levd 
cakd  Huh 
gate  Marfitu 


BiiTOK       compcnfatioa  fior  the  faid  tidur. .  The  bill  therefore  prajed  an 

lATtLQm 

The  defendants  faid^  that  thej  had  cYeriliice  the  eighteentk 
of  June  1789  occupied  ooarih  land,  part  of  the  eftate  of  Jeitf 
Bur^  \  that  the  faid  eftate  is  called  Bun^s  Marjh  ;  that  it  is  a| 
the  diftance  of  five  miles  from  any  church  or  pariih  \  that  it 
had  always  been  eonfidered  extra- ferubud  ^  that  the  neareft  pa» 
rilhes  are  TunMtTmd  Wichhamptm^  that  there  are  otho*  pa» 
nfltes  fituate  between  the  faid  pariflies  of  Bur&ngiam  Smnf  Af^ 
drew  and  BurRnghem  Sawi  Edmund  %  thattbe  faid  mar  (h  land  forms 
a  part  of  a  confideralble  level  of  marfii  called  Halv*rgaie Mar/besi 
that  they  bad  no  means  of  knowiagf,  except  by  the  annual  pay* 
ment  of  ten  (hiUinga  a^year;  whether  the  faid  marfh  land  in  theqr 
occupation  was  or  was  jiot  fituated  in  the  faid  pariihes.  of  Bur^ 

•  pmgham  Saint  jfndrew  and  Burlingham  Saint  Edmund,  or  either 
of  them ;  that  they  could  not  fet  forth  the  particulars  of  the  faid 
pieces  of  marfh  ground,  nor  the  abbuttals,  boundaries^  or  other 
defcriptions  thereof}  that  they  occupied  no  other  marfh  grotmd 
than  as  aforefaid ;  and  that  they  had  feverally  fince  the  eigh- 
teenth of  June  1789  kept,  fed,  and  depaftured,  but  not  agiRed 
for  hire,  upon  the  faid  marfh  land,  fome  fheep  not  afterwards 
ihom  i^  the  faid  parishes,  and  fome  oxen,  bullocks,  horfes,  and 
other  cattle,  for  the  agiftment  tithe  of  which  they  had  not  made 
him  any  fatisfa^ion  beyond  the  annual  fum  of  ten  fiiillings, 
which,  for  a  igDnfiderable  length  of  time,  had  beei)  annually  paid 
to  the  re£h>r  of  the  faid  pariQies  in  lieu  of  ^M  the  tithes  of  the 
whole  of  the  faid  m^rfli  land  in  their  occupation ;  that  the  fame 

-  }iad  beea  eonfidered  as  an  immemorial  modus;  the  laid  JJm 
Mumey  had  in  his  pofle^on  receipts  for  fome  of  fuch  payments; 

V  but  tluit  they  could  not  fet  forth  when  fuch  payments  firft  com- 
menced^ and  that  if  it  was  not  a  modus,  it  was  binding  upon  the 
plaintiff  as  an  annual  compofition  up  to  the  firft  of  Au^uft  179a,  it 
pot  having  been  dptermjjied  b^  notice  fof  th^t  purpofe  till  that 
date. 

The  plaintiff  yeplted  ;  the  defendants  rejoined  \  and  witneffie 
^ere  examined  on  both  fides  ;  and  upon  hearing  counfel  on  both 
fides;  and  reading  the  feveral  prpofs  t;^|Len  ii^-thf  paiifei  ^i 
t)n  full  debate  of  th$  matter  ; 

« 

The  Court  ordered  the  deputy  to  take  an  account  of  wbat 

was  due  for  the  tithes  of  the  agiftment  of  fheep  not  Ihorn  in  the 

faid   pariihes,   and  of  the  dry,  barren,   arid  unprofitable  cattle 

'   which  had  been  dcpaftured  upon  the  faid  marfh  land  fince  tfaj 

eighteenth  day  of  June  \  785^,  with  cofts. 

Macdqnald,  CisefBaref^ 
HoTHAM,  Baron. 
Thomson^  B^nvn. 

Chattok 
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CifAYTOR   agah^  TilNXty    Cotl,EGi,   CAMBkii)6fi-  Mxffii.  T«tfM, 

TirJ^jifin,  I  jtB  DecemUf  1 7^(5i 

^T'HE  bHl  ftaterf,  tTiaf  the  tcdWift}]^  oi*  diArtft  of  Thdrijb^t  lit  The  Impropria, 
^  the  z6\ivity  6iThr^  was,  ahd  Infifn^li^iaDy  hid  bd<<n  ^  til-  tor  of  die  pcnih 
cleirt  towhfliip  Oi-  aiftrlft  fittiaie  withih  the  ^rifh  of  jUifgAPfk'  hk  of  ^/^-r/4,  m 
ftre  fiiid  ctJuhty ;  that  it  wits  fcnown  by  e^rtairt  W«ll  knowfi  ti-  ^'^f*:!;'!  *^^ 
imts  itid-boiiiidarict;  that  sill  the  lands  #UH!«  the  faid  t^WH-  t"ycT  «i  ou 
ihlp  or  dtftrl£t,  and  th<i  6Whers  artd  o^i^^rs  th^edf^  had  iin^  MkhatlmaiDof, 
mecnorially  been  and  ought  to  be  exempt  from  the  payment  of  '"  '««  of  the 
graft  tithe,  whether  the  fame  be  made  irite  \izf  btmtn  bj^  the  ^^^^^j  ^ 
months  of  dry,  bafrfen,  and  unprofitable  catltle,  ye^ilf  aHfing^ti  into  hay  or  fed 
tht^  faid  lands,  or  hhy  fafi^fajlion  fd¥  tht  (ame)  favfe  iai4  dxdept  with  barren  cat- 
fiiK  VeiHy  tnadttx  of ftk fiiliiff^  tihd  rtgktp^iee  Id  thfi  reftdT  On  yfeftV  tie,  anfins  on 
i^aimns  Day,  old  ftile  yearly,  or  as  foon  aftfer  as  dfemhndcd  j  that  ^^^!^l„^^^^ 
thfe  faid  modfds  had  bebii  paid  6n  Michaehhak  Day  1786  5  tbjit  nq  the  townAi^of 
Mfs  thhe  had  been  th^dn  paid  in  kind;  that  all  the  latidilis  Carptrby,'vck  the 
^kor^fi^  are  fubjeft  and  liable  td  the  payhicnt  of  the  faid  imdui  \  <*i<i  p«rUh, 
that  the  defeiidants  cbhtfivlhg  to  break  th6  faid  mbdusy  and  to  ^^ 

fubjca  the  plaintiff  ihd  others,  thfe  owners  oir  occuJ)iferS  of  Idndl  I'J^       *^ 
at  Thofrjb^y  tb  the  payment  of  the  faid  grafs  tithe,  the  C^//^f,  who 
tlaimed  the  reftbr^  bf  :^i/garih  in  theif  torporite  capacity,  flib*^  5f!  .^^^' 
jHft  to  a  Icafe  made  by  thdm  of  thfc  tithes  td  th«  defendant  3.",^^ 
fTood  for  the  term  bf  tWenty-one  ycii-s,  pretettdcd  that  the  Aid        ^■ 
^rifStti   Wd3  only  ah  annual  payment  in  lieu   of  Xhi  tithefeof 
Hith  ^rafs  ^s  was  ihade  into  hay,  ahd  hot  ih  V^\x  'df  any  6th«# 
thhies ;  but  the  plaintiffxharged,  that  it  had  cohHtotly  and  Hahk 
Forthly  been  paid  by  the  occupier,  and  4*eceiyed  by  the  reAdr,  til 
lieu  of  the  tithes  of  all  fuch  grafs,  whether  the  fame  was  iila4t 
into  hay  or  eaten  by  dry,  barren,  and  unprofitable  cattle ;  and  that 
the  faid  J.  R.  Wothi,  after  he  had  obtained  the  faid  leafe,  w^  fo 
bonfcious  that  n6  other  (atisfa^Hoh  oughl  to  be  made  for  the 
laid  grafs  tithes,  that  he  h-ad  dually  accepted  the  fame  fronl 
the  plaintiff  Chttytor,  in  lieU  of  the  taid  tithes  dufe  at  MichaeU 
rnas  1785.     The  bill  therefore  prayed-,  that  the  faid  modus  might 
\it  eftablifhed. 

The  mafter,  fellows,  and  fcholars  of  Trinity  College  in  CafU' 
^dge  (aid,  that  there  hadheen  for  a  coniiderable  length  of  tirhdy 
and  ftill  was  a  part  of  the  parifh  of  Aifgarthy  called  iT^oreJhy  / 
that  it  was '  diftingulfhed  and  known  by  certain  well-knowo 
hmits  and  boundaries ;  that  it  confifted  of  a  farm  containing  fe» 
yen  or  eight  hundred  acres  of  land ;  that  it  belonged  to  the 
"plziotiff  If^lliam  Chaytor,  except  one  field,  the  property  of  ^i6/i 
Harland\  but  whether  the  faid  part  of  the  parifh  had  been  im« 
memoriaily  known  and  diftinguifhed  by  the  name  of  Thorny 
th6y'c(Hxl4  nQt  fet  forth  \  that  It  was  not  a  to^nfiiip*}  that  it  is, 

.  .     *    '  ana 
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Chattor     and  long,  if  not  always,  had  been,  parcel  of  the  townfhip  of 

TiwiTT      ^o^P^h*  5n    the   faid    parifli;    that   Carperhy    is    an    ancient 

CoLLBci      towhfliip,  and  has  its  own  officers,  who  aft  for  or  over  the 

Cambixdgx.   faid  part,  as  being  parc(r1  of  the  faid  townihip;  and  that  they 

apprehended  the  faid  part  could  not  properly  be  called  srdiftricb 

They  denied  the  \nodus  (i:at£d  in  the  bill  ;  but  admitted,  that  the 

money  had  been  paid  to  Michaelmas  1 7  86,  as  a  ampofition  or  aaoney 

payment  for  and  in  lieu  xif  the.  tithe  of  hay  yearly  arifing  oa 

CkatQZ^s  Ejiaie  in  Th9r^y ;  and  they  iniifled,  that  it  was  far 

h»y  only,  and  not  for  grafs  eaten  by  the  mouths  of  dry,  barren, 

and  unprofitable  jca^tle,  or  made  into  hay. 

*  The  defendant  7.  .fi/^W  anfwered  in  like  manner  astothe 
eftate  called  Tborejbj ;  find  denied  the  exiftence  of  the  modus,  and 
that  it  had  been  accepted  by  him  as  leflee  or  otherwife,  as  a  aw- 
dus  in  lieu  of  fuch  grafs  tithes  \  but  faid,  that  it  had  for  a  number 
of  years  pad,  and  until  he  became  entitled  to  the  tithes,  been 
paid  by  the  occupiers  of  Chaytor's  tjlate  to  the  tithe  gatherers, 
and  accepted  by  them  as  a  c(mpqfition.  or  money  payment  10  lieu 
pf  the  tithe  hay  arifing  in  the  faid  parifh  of  Tbore/byj  and  not 
for  any  other  tithe  whatfoever  j  that  as  leiTee  of  the  college, 
he  had  received  for  the  year  1785  from  Chaytor,  for  and  on  ac- 
count of  the  occupiers  of  his  ellate,  the  faid  fum  of  iix  fliillings 
and  eightpence ;  that  the  faid  payment  had  not  fubiifled  im- 
xnemorially,  for  that  at  different  times  different  fums  had  been 
paid  by  the  faid  occupiers  as  a  compofition  or  money  payment  in 
lieu  of  tithe  hay  only  ^rifing  upon  the  faid  edate,  and  that  there- 
fore the  fame  was  not  a  valid  modt4s  i  but  that  if  the  fame  were  a 
modus,  it  was  a  modus  for  tithe  hay  only  and  not  for  grafs,  whether 
cnt  or  made  into  hay,  and  eaten  by  dry,  barren,  and  unprofitable 
cattle 

The  plaintiffs  replied ;  the  defendants  rejoined  ;  and  wit« 
nefies  were  examined  on  both  fides ;  and  upon  hearing  counfel 
for  all  parties  on  the  twenty-feventh  day  of  June  1 794  for  fcvc- 
rai  days  ;  and  reading  the  following  evidence  for  the  plaintifl^ 
viz.  the  depofitions  of  feveral  witnefies  to  feveral  interrogatories 
taken  in  this  caufe ;  a  leafe,  dated  the  twenty-eighth  of  Marcb 
1721,  from  the  mafter,  fellows,  and  fcholars  of  Trinity  Coi/fge  to 
yofias  Lamhert  znd  others ;  a  receipt,  dated  Alay  1785,  irom 
Jriliiam  Sadler  to  William  Chaytor^  with  an  indorfemcnt  there- 
on}  and  reading  the  following  evidence  for  the  defendants, 
viz,  the  depofitions  of  feveral  witneiles  taken  in  the  caufe  \  an  ex* 
hibit  S.  being  the  return  of  a  receiver  to  trinity  Coilege^  intitled, 
*^ At/garth  Tithing  Book,  1675,"  which  wasobjeAed^o,  but  thcob- 
je£Uon over-ruled}  exhibits  \nx\x\cA^*  Aif garth Re&oryTkheB9^^ 
the  receiver  Browrfs  general  accounts  lor  feveral  years  i  a  recciplj 
dated  the  fifth  of  February  1 763,  from  IVilliam  Brown  to  Jitmes 
Shaw  for  fix  fhUlings  and  eightpence  modus  m  lieu  of  bay  tithe 

for 
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for  his  farm  at  Tbore/hj  %  a  tithe  book  kept  by  Akxander  Md^      Chattok 
calft  in  the  year   1750;  another  tithing  book  relative  to  the      ^tSf^ 
Quakers,  beginning  in  the  year  I753f  *"^  ending  in  or  about     coVlbc7 
1756;  and  hearing  the  plaintiff's  counfel  in  reply;  and  upon   camikidcs* 
full  debate  of  the  matter,  the  caufe  was  ordered  to  ftand  over 
for  judgment}  and  the  fame  was  pronounced  accordingly  thb 
day  by  the  Lord  Chief  Baron. 

The  Court  direfted  an  iffue  to  try  the  modus  \  and  ordered  the 
plaintiffs  in  equity  to  be  the  plaintiffs  at  law  ;  the  defendants  in 
equity  to  be  defendants  at  law  \  the  judge  to  indorfe  if  any 
thing  fpecial  (hould  arife  on  the  trial ;  the depofitions  taken  in  this 
caufe,  and  in  the  original  caufe  of  Wood  v.  Wray  to  be  read  as 
evidence  ;  and  the  coniideration  of  cods  and  all  further  direc- 
tions to  be  reierved  until  the  poftea  comes  in. 

The  iffue  was  tried  accordingly  by  a  fpecial  jury,  and  they 
found,  "  That  from  time  whereof  the  memory  of  man  was  not 
*^  to  the  contrary,  there  had  been  a  townfliip  or  diftrift  called , 
**  Thore/hy^  in  the  parifli  of  jiijgarth,  diftinguiflicd  bycer- 
'<  tain  well  known  limits  and  boundaries ;  and  that  all  and  every 
*<  the  lands  and  grounds  fituate,  lying,  and  being  within  the 
.  *'  faid  townfliip  or  diftrift,  and  the  owners  and  occupiers  thereof 
.*'  had  been  by  ancient  ufap;e,  cuftom,  or  prefcription,  exempt 
•*  from  the  payment  of  grafs  tithes,  whether  the  fame  was  cut, 
"**  or  mown  or  made  into  hay,  or  eaten  by  the  mouths  of  dry, 
**  barren,  and  unprofitable  cattle  yearly  arifing,  growing,  re^ 
*<  nevving,  or  increafing  in  or  upon^the  fame  lands  or  grounds 
^*  without  paying  or  making  any  fatisfaftion  for  the  fame,  favc 
/**  and  except  the  yearly  modus  or  annual  payment  of  fix  flxiU 
*'  lings, and  cightpence  of  lawful  money  of  Great  Britain^  pay- 
^«  able  to  the  reftor  or  reftors  of  the  faid  reftory  for  the  time 
***  being  on  Michaelmas  Day  in  each  year,  according  to  the  old 
*'  ftile  or  mode  of  computing  time,  or  as  foon  after  as  demand - 
•*  ed  ;  and  that  the  fame,  during  the  time  aforefaid,  had 
*•  been  paid  or  payable  by  all  and  every  the  owners  and  occu- 
'*  piers  of  lands  and  grounds  in  the  faid  cownlbip  or  diftricl,  or 
*^  by  fome  or  one  of  them,  for  and  on  behalf  of  all  of  them, 
**  for  and  as  a  modus  in  lieu  of  the  faid  grafs  tithes." 

The  Court,  on  the  twenty-third  of  November  17971  on 
reading  the  decree  and  ^^^a,  and  hearing  counfel  for  the  de-. 
fendants,  ordered,  by  .coafcnt  of  all  parties,  the  faid  modus 
of  Hx  fhiUings  and  eight  pence,  as  found  by  the  verdidl,  to  be  efta* 
blilhed,  but  without  cofts  on  either  fide  ;  and  that  the  order 
obtained  by  the  defendants  on  the  tenth  of  November  1797,  for 
the  plaintiffs  to.ihew  c^ufc  why  a  m*w  trial  ihould  not  be  had^ 
ihoyudd  be.diCbharged. 

A.  Macdokalo. 

3B.   HoTHAM. 

R.  PfiRRyt/, 

A.    TUOMiONT. 

Wood 
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^t.^'gIo'*"''  Wood  agginjl  Wrat. 

Thcleii^of  the  HTHEfdauitiff',  aslefiec  of  theref^oiy  of  the  parithof  jf^Ar^iS,Hi 

It  dory  of  jfif*  ^    the  county  of  Tori,  under  TrittkyC$Hege  In  CambridgetCl^\mtd 

ST     i"  T^he  ^^  ^^^^^h  oblations,  obveptipijs^  ^^d  pth^  dues  yearly  arifiog  in 

iiihrtorthcpa-  ^^^  parifh}  and  flatcd,  tfiat  feveral  ptthe  (JefeMants,  in  theycars 

lUhinkiodi  and  1785  and  1786,  hadfevcrally  occupied /arms  therein,  as  drfcribcd 

i^atei,  in  the  bill,  and  alfo  divert  bcaft  gates,  pskttle  gates,  or  other  rights 

s  C.Aoft.Rq>.  Qf  common  on  certain  moors,  waftes,  and  commonable  places 

^  *  therein  5  that  fome  parts  of  the  faid  farix^  conCfted  of  new  in- 

that  the  defend-  clofed  lands  which  were  thentofore  pajpt  of  jiifgartb  Pajiur/  and 

*°"  .  ^^"^^  ^Ifgorth  Moor^  in  the  townfliip  of  Aifg(\nh  \  that  the  fame  had 

towhichariS!t  '^^^  *^"  ^^**^^y  inclofed  by  virtue  of  an  aft  of  parliament ;  th^t 

ofcommoocaii-  ^^  ^^i^  parts  {o  occupied  were  allotted  to  certain  lands  in  lieu 

•d  Cmli  Gatitf  of  a  right  of  common,  or  fome  right  of  the  kii^d  on  the  faidpaf- 

^nA^artbMocr,  turc  or  moor  ;  and  that  the  defendants  hjid  depafturcd  upon  their 

iHE^  thau*"hey  ^^^^  farms,  and  on  the  faid  waftes  or  moors  i;i  which  they  had 

kad  fed  barren  ^^^  common  right,  and  on  the  faid  new  inclofed  lands  rcfpec- 

€atUe  thereon  j  lively,  horfes,  geldings,  mares,  foals,  fteers,  heifers,  gdd  fkcep 

that    the    faid  which  were  either  not  (horn  in  the  faid  parijh,  or  kept  on  after 

waoor  had  been  •  fliearing  time^  Iambs,  dry  cows,  and  other  barren  and  unprofit- 

fecbfcd,andai.  aHg  cattle.     The  bill  further  ftatcd,  that  feveral  of  the  defend- 

na?e"n>  ^c  ^^^^  ^^^»  during  the  faid  years,  certain  meadow  lands  on  whicji 

firms  which  had  thi^y  had  made  hay.    The  bill  further  ftated,  that  fome  of  the 

a  right  of  Goin«  defendants,  during  the  faid  time,  had  grazed  a  number  of  ilieep, 

mon  thereon  j  from  which  they  had  (horn  many  fleeces  of  wool.    The  bill  ftrr- 

that  they  had  ai-  thoT  ftated,  that  the  Ijj^rren  cattle  which  they  had  agifted  on  rhc^r 

S^m!^<r°  ^™^  ^^^  ^^^  ®°  turnips,  and  that  they  bad  agifted  on  their 

1,0^  J  faid  farms,  or  on  the  faid  waftes  or  moors,  (heep  which  ^rcrc  nqc 

that  tfic     hd  ^^^'^^"^l^cp^^ft^^orwhichwerc  kept  thereinafter  ihcaringtixijc, 

Ihorn  (heep  Ui  '^^^  ^^^^  ^^^^  ftated,  that  the  plaintiff  was  entitled  to  the  titles 

the  pariih ;  of  the  faid  feveral  matters  in  kind,  but  that  the  defendants,  qi- 

that  they  had  al-  ce^t  thc  Terrfs  ioT  their  tithe  hay,  and  Richard  SecuU  for  bjs 

fi>     d;pa(iured  tithe  wool  in  the  year  1786,  had  rcfufed,  under  yariouiprf- 

cattle  and  flieep  tences,  to  pay  him  the  faid  tithes,  and  *had  fct  up  feveral  •»- 

^ipV  5"*' ""  '^fi^  ^^  ^^^  thereof,  tut  he  infiftcd,  that  they  were  aot  m^ 

that  the*fv    I  ^^  temporary  compofitionfi.     The  bill  thcrefwc  prayed  an  ac- 

fuim  which  had  -count  of  thcfwgU  valuf^  and  payment  of  ifhat  ihould  appear  doe 

been  paid  in  lieu  *  thereon* 

of  tithes  were 

only  comfofinons,  n^  i^fnjf^i;  .and  t^re^e  he  prayed  anapc94iBt. 

The  defendants  The  defendants,  by  their  leveral  adfwers,  admitted,  thK 
Ay,  that  the  in  the  faid  years  they  held,  fome  as  owners  and  fome  as  ae* 
Itrmsthey  hold  cupiers,  feveral  ancient  farms  in  the  parifli  of  ^nrfii,  Us  in  tbdr 
thir^eiearc  anfwers  were  particularly  fet  forth,  conlifting  of  meadow  and  paf- 
refpeaiTe  modnfa  payabk  0  therefor  in  UfU of  the  grais  tithe  thereof |  and  thatibiaeof  the 

landsare  tithe  free* 

turc 
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fure  krnds,  beaft  gates,  cattle  gates,  and  rights  of  commoti  on        wfca 
certain  oooors,  waftes,  and  other  commonable  places  m  the  pa*        ^r*!^ 
riJh;  and  that  they  had  dcpaftured  dry,  barren,  and  unprofit-       Wray. 
\abie  cattle  thereon  4  but  they  denied  that  the  plaint  ifiF  was  en- 
titled to  the  agiftment  tithes  thereof:  and  they  fet  up  various  cx^ 
emptions  and  modufu  in  lieu  of  the  tithes  of  grafs  yearly  arid 
lx)g  from  their  faid  farftis,  on  account  of  their  having  been.for- 
-  inerly  iht  Demefne  Lands  belonging  iojirvaux  Abbey  in  the  fai<l 
county,  that  abbey  having  been  of  the  Cjfitrtian  order ^ 

The  defendant  F.  Chapman  admitted,  that  he  occupied  as  J^  ^^^^^ 
•owner  certain  lands  in  the  townfliip  of  Stiomtdn  Ruji^  parcel  df  an^}^'^Zi 
an  ancient  eftate  in  the  faid  townihip.  the  tcwnniipof 

The  d*efendat)t  G.liTf'tfjj  admitted,  thit  he  occupied,  as  tenant,  tiw  dcfemfenit 
a  &rm  in  the  townflitp  of  Thornton  Raft  ;  and  faid,  that  the  faid  fVrcj  fays,  thac 
farm  was  an  ancient  farm  ;  that  certain  modufts  were  payable  in  *»'*  *^'™  »»  "" 
lieu  of  the  tithe  of  erafs  yearly  arifing  thereon,  whether  tnatte  J^'^'^^,  j!j^ 
into  hay,  or  eaten hy  the  months  of  barren  and  unprofitable  mtdutoihulA, 
cattle ;  thatis't^  fey,  with  rcfpeft  to  the  two  ancient  eftates,part  a  year  in  UcucC 
occupiedby  the  defendant  C^i^/Mfafi  and  part  kt  to  tenants,,  and  ^^e  grafitithet 
the  farm  occupied  by  the  defendant  IVray^  the  ancient  nmdufis  or  {Il7**^af]!*^^ 
yearly  fums  ofeightpencc  three  farthings,  one  fhilHng.and  ten-  ^r  t«im{  ia4 
pence,  and  one  f hilling  and  "a  penny ;  and  that   the  faid  laft-  atfoothcniM^ 

•  mentioned  modufa  of  one  (hilling  and  tenpence  and  onefhTlling  *•  «o  o*« 
and  a  penny  were  paid  by  the  feveral  owners  or  occupicvsof  ?""•• 

fuch  ancient  farms  in  the  proportions  as  ^  defcrlbed  in  the  an-  '  ^^* 

fwers. 

The*  defendant  C.  ?f7//«  admitted,  that  he  and  his  brother  The  defemfatnt 
5r.  JFirV/rV  occupied  a  farm  in  the  townfhip  of  Thore/by\  and  he  fet  ^*^^  .^y»»  ^ 
up  a  modus  of  fix  killings  -and  e^ightpence  a-ycar  to  the  rcftor,  ^^J^^  ^ 
m  lieu  of  the  tithes  of  grafsyearly-ariiiifig. on  the  lands  in  the  r^Ar^^^.andrecs 
iaid  townfhip.  Whether  mnde  into  hay,  or  eaten  .by  tlie  mouths  up  •  m^dm  of 
ofdry«  barren, add  anprafitable  cattle.  6$.8da-yearm 

•^'  '^  lieu  of  the  giAlil 

tithet  tii^reos  as  m  the  enfe  of  Ckofton  «.  ^Tsvaty  Cohtp,  Ante,  507. 

The  defendant  ST.  Devis  admitted,  that  he  occupied  as  owner.  The  dcfcDdantt 
and  t\k?X  J.  Mftealf  ht:\d  lands  in  Jcf(?/i/&/p. called  Mofsdale  Heady  Decukwi  Met- 
whhin  and  parcel  of  IIawe^s:^arter',  and  they  faid,  that  they  had  '^{^^^ 

•  depaftured  dry, barren,  andijnprofitable  cattle  thereon  ;  and  in-  diJe^^in^Haw's 
fiiled,  that  within  the  townihips,  hamlets,  diviflons,  or  UiitriAs  of  s^arttr  of  the 
Bambridge^  Ragda/e  Side,  and  Httwe's  Quarter ^  2,  modus  of  four  parUh,  and  fet 
ihillings'pnd.fourpenceat  !MV/;a^/m/7/  old  ftile  yearly,  or  fo  foon  ''^*  "***^?' 

»  after  as  demanded,  wia^s  p^y-#blc  in  lieu  of>all  predial  tithes* what- f^^fJJJ^VJ 

•  foever  yearly  arifing  upon  the  lands  in  the  faid  ancient  townlhi^s,  Htbn      arifing 

•  banalcts,  div.ifii»nsj .  or  dlflricb  of  BainbHdge,  Ragdale  Side,  ahd  thereon,  and  in 

Mp,  RagUi  SUtt  and  Htnt's  ^urtir.   See  Scan-  «,  Trini^  College,  ante,  494. 

The 
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Wood  Thc  defendants  further  faid,  thatt  they  had  always  been  rcacJjf 

^^fi         to  pay  to  the  plaintiff  a)l  fuch  tithes  or  monies  in  lieu  of  the 
j  .'        fame  as  flioiild  appear  to  be  due  to  him  j  ind  infifted  on  the  ma^ 

^  J^.»?«*'L-  ^^J"  of  twopence  a  milch  cow  that  had  a  calf  between  Michael* 
^Jts  in  lieu  of  ^^^  and  Mtchoeimas  m  every  year,  and  one  penny  for  every  geld 
tithe  milk;  cow  and  COW  of  the  firft  calf,  in  lieu  of  thc  tithe  milk  of 
and  fay,  that.f^^^h  COWS  refpeftively.  They  alfo  faid,  that  thc  tithes  of  calves, 
they  had  paid  lambs,  and  other  young,  or  a  compenfation  for  the  fame  bad 
the  tithes  of  been  paid  to  the  plaintifF.  They  denied,  that  the  tithes  of 
l^j^  corn,  grain,  hay,  and   other   predial   tithes  had  been  at  any 

time  forborne  to  be  paid,  except  as  to  thofe  farms  and  lands 
which  were  wholly  exempted  from  thc  payment  of  fuch 
tithes,  or  any  compofition  or  fatisfaflion  for  thc  fame ;  and 
they  fet  forth  the  quantities,  qualities,  and  values  of  the 
titheable  matters  and  things  they  had  on  their  faid  lands  aod 
grounds,  and  the  feveral  modufes  for  their  faid  farms  and  lands 
rcfpcAively  $  and  denied  that  they  had  in  their,  cuftody  or  power 
any  receipts,  deeds,  tithing  books,  &c.  relating  to  thc  mattcn 
in  quefUon;  and  infifted  that  the  fcvcral  exemptions  and  modufisj 
as  ftaled  in  their  feveral  anfwers,  covered  the  feveral  titheaUe 
matters  and  things  as  demanded  by  the  bill. 

The    cauie  The  plaintiff*  replied ;  the  defendants  rejoined  ;  and  divert 

V^*  witneiTe^  were  examined  on  both  fides,  and  the  caufe  came  on 

to  be  heard  the  third  day  of  July  1 794  ;  when  upon  hearing 
counfel  on  both  fides,  the  caufe  was  adjourned  over  to  the  fifth 
day  of  February  1 795  ^  when  upon  hearing  counfel  for  the  faid 
plaintiff*,  and  reading  the  following  evidence  on  his  behalf  as 
to  the  modufts  fet  up  by  the  defendants  Wray  and  Chap* 
man,  viz.  ^n  office  copy  of  minifter's  accounts  from  the  aog^ 
mentation  office  of  Jervaux  Abhey^  in  the  twenty-ninth  year  of 
Henry  the  Eighth^  inthled,  **  Re^rie  de  Aylefgarth  j"  a  tithii^ 
book  of  the  collcftor  of  tithes  for  Trinity  College^  dated  in  1675  \ 
a  tithing  book  of  Alexander  Metcalfe  another  colle^r  in  the  year 
1750,  under  the  head  of  Thornton  Ruft^  and  under  LeUer  H,\ 
feveral  letters  in  Mticalfs  Quaker's  tithing  book  of  hay  charg- 
ed upon  occupiers,  and  their  payments  for  it ;  the  following  en- 


"  lings  i**  various  entries  in  Browffs  hooks ,  title**  Thsrnton Ryfi," 

under  the  head  of  *^  modus  for  years  1758,  I7S9>    i7<So,  1761, 

AdmiffioD  made  **  1 7641   and  1766',''  and  alfo  reading  the  depofitions  of  fe« 

00  the  part  of  veral  witncffcs  j  and  it  being  admitteaas  well  on  thc  beh^ 

ihf  defendaao.  ^f  ^j^^  defendants   G.    IVray  and  K    Chapman^  as  of  feveral 

other  thc  defendants,  that  they  rcfpcftivcly  had,  within  thc 
times  mentioned  in  the  bill,  agifted  upon  the  feveral  farms  and 
lands  occupied  by  them  divers  barren  and  unprofitable  cattle, 

and 


for  the  tithes  of  wool  and  of  turnip^,  rhat  they  had,  jvitfiin'thp        ^Hi^ 

times  In  the  faid  bill  mcptionedy  gtOwrt  upon  their  farms  ^nd       'W**** 

iands  wirhiii  the  faid  par ifh  certain  ^^^^^i^i^^  of  tbrrtips,  3ia4 

fed  alfo,  within  the  titn^  aforcfaid,  fed  atid  depjfVurcd  ceitsfip 

4hcep  on  then*  fatms  aii>i  lands^  and  had  taken  die  wool,  therc- 

■of ;  and  Upon  hearrng  cbuzrTel folly  oh  :both  fides for^feteral  days; 

And  reading  the  following  evidence  for  the  faid  defendants,  viz» 

Jthe  dqioGtionfi  of  fiav^ps(l  wjjtnefie&'tajkofi  in  thisrcaufei  a  Uafei 

dated  the 'twonty-^ighti^rf  ii^fcirti.i^aiU  .from  Trmit^  Caili^  ^ 

to  J,  Lambert  and  others ;  the  depoiitlons  t^lcen  in  tht  eaufe  Ofi  The  tvdt  ^ 

behalf  of  the  plaintiff,  the  caufe  was  further  adjourned  to  the  ]<»«"»<*• 

twcnty*ft>uffh  day  of  January  i^p7  \  when  counfel  was  further 

4yeard  on  both  fides  j  and 

Xre  .Court  ordered  the  deputy  to  t^ke  an  <^<«^i>t  of  wha^  i^r^mA  dbtf^ 
Jkas  dlae  from  0.  W^dy  uA  /.  ClM^^nm^  iv  K\^  tithes  dc^  "^  ^^'^J  ^ 
iWiandedbytheWiL  •   *"*"'**' 


The  Court,  with  rcfpcft  to  the  defendants  »C.  WWis  and  ?*•  ThebiUastotlw 
IfiUii^  ord^i:^:^ thebill  to  be  .retained as  .to  tj^e 4»wJWfet  up  by  J^*"  ^^^ ^9^ 
ihcm^  aadAatthc  &jne  do  await  the  event  of  the  trial  of  >thc  ^Jn^f  th^^l^'^t 
ifliie  direAed  by  this  cojurt  to  be  tried  yntfie  m/t  ca^fej^  whereip  of  Cbaytv  tr.  tU 
ff^Ilhm  CAi^far  aso/d  they  ore  plaiptifBs,  and  /^W^d  Triai^  caugt  were 
O/y^^/ defendants.  *«"icd. 

The  Court,  w4th  ^^efpeA -td  tbed^CoiKiants  7t  >P#viV  fsind  TheJuiiui totif* 
^,  Metcadf:,  further  ordered  the  bill. to  bc.^rclainod  as  to  .the  ^^^^^ 
^duoins  fet  up  by  them,  and  thjit  ,ihc  feqfic  do  await  *bc  e?cnt  ^^j^^^^^^^ 
K>f  fbetrial  of  the  iflue  dirc^ed  tp  be  tried  in  41  aenaifi  <Hher  m  ^carr;«.  «|« 
^fir^s  catif^f  wiierein  J.  $4arr  ami  the  .^forefaid  defenidants  piad  ^^oH^gtwuvt'mU 
jitbers  are  plaintiffs,  and  the  .faid  Trifuiy  moikfe  a^d  faid  plaiatiff' 
de£endfint5. 


TpeCottrt  Turtlxcr  Tord^cd  the  deputy  to  take  an  accoutit  of  R-  Hatftt  <!•• 
*What  w^  due  from  the  defendant  R.  Harper^  and  feveral  others  cieedioaccounur 
•rcfpciftively,  for  the^cveral  tithes  which  had  arif  en  upon  the  farms 
In  their  refpcftive  opcifpations,  as  demanded  by  the  bill. 

X&fi -Court  fe«ih«r,ordewd  U>c  dqpilty  to  take  ap,a^9cpumo(f  y.pairy  dccrt4d 
4vbat  .WAS  diie.fiyoco'tb^ddfemlaot  Jf.  Pfcig^.ibfi  yw^gfiriot  ,tbe  to  account. 
4cv#ral  ijtbesidemAndeid  by  the WlI,4uriiingupa|A4l^\tviiss>Xc^nd 
farms  m  the  lownihip  of  'Murton-sMm^l^^^Mfn.  . 

^4f&  OovftT,  wkh  ref^ft^touhe  d^endailt  J:  iRlihatf^dfon  tl»«afr  «$/» 

%tKl  "feveral  Whers,»fartlierwdc«jdthc'««iilid«rat^  5^*.     ^*«^ 

1l«iiMiadedtO'beadjoiirnedibrftirtlk;rcMfiUer>^  acijoumcd. 

The  Court  alio  4eclarec]|  that  the  plaintiff  was  entitled  to  the  B^a^vASuvi^ 
lithes.of  wool  and  turnips,  as  demanded  by  the  bill  ;.and  there-  o/^*«^  ^  W 
lipon-orderedthc^eputy^to  take  an  account  <tf  what  was  due  from  ^J^-J^ 
W.  Banks  and  f^veiral  othef9>  for  the  tithes  of  wool  \  and  from 

Vox..  IV.  t  1  the 
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Woos        the  defendant  R.  Sunier  and  fevcral  others  for  the  tithes  rftv* 
^«^        nips,  as  demanded  by  the  bill. 

Inr  Alt  9  • 

The  caufe  jkI.  '^^^  caufe  was  then  ordered  to  fiand  over  to  the  thirty, 
joumedy  and  BrCt  of  January  1 798,  when  counfel  was  again  heard  pn  both 
evidence  rejea.  fides ;  and  the  depofitions  of  J.  Wetberell  on  behalf  of  the 
^*  defendant  J.  Richard/on^  on  the  objection  of  the  plaintiff's 

counfel  rejected  ; 

J,  nichmrdjan  The  CouRT  further  Ordered  the  deputy  to  take  an  acconiit 
decreed  to  ac-  ^f  ^hat  was  dwe  from  7.  Richard/on  for  the  fevaal  tithes  dc^ 
-•""*•  mandcd  by  the  bilh 

i"'""'  r**  r^"  '^"^  Court  alfo,  upon  reading  xht,  depofitions  of  JF.  Br9^ 
twwu       ^  ^^  ^^^  *^^^^»  fif'**'  ^^"^  ^^^^^  interrogaU>ries,  and  B.  Spence  to 

the  third  interrogatory,  further  ordered  the  deputy  to  take  an 
account  of  what  was  due  from  W,  Sadler  and  M.  Wllfin  for  the 
tithe  of  agiftment  of  all  fuch  dry,  barren,  and  unprofitable  cat- 
tle as  had  been  depaftured  by  them  upon  the  farms  and  lands  k 
their  occupation,  as  demanded' by  the  bill. 

Iffuesdjreaedto  .  Thb  Court,  upon  reading  the  feveral  anfwers  of  the  foHow* 
<rXf  ing  defeiidants,  and  the  depofitions  of  the  (aid  witnefies,  and 

alio  of  y*  Beverley  and  William  Lobley  to  the  faid  interrogato- 
ries, ordered  a  trial  at  law  upon  the  following  ifliies,  to  wit, 

vrhetber  ^d.  is  FiRST,  ^'.  Whether,  from  time  whereof  the  memory  of  man 
payable  for  the  <«  Jj  not  to  the  contrary,  there  hath  been  a  certain  ancient  farm 
feTO^^^^^wllld  "  '^''^*"  ^^^  townfhip  of  Burton  cum  Walden,  in  the  pt* 
Dtvifur^mAxt  "  "fl^  ^  jlifgarih^  called  Dw^r;  and  whether,  from  tiflie 
townfliip  of  ^*  whereof  the  memory  of  man  is  not  to  the  contrary,  thcie 
B»nHumJf^mU  u  j^^ti^  \y^^ii  an  ancient  yearly  modus  or  fum  of  nincpence  cai^ 
*"•  **  ftantly  and  uniformly  paid'at  Michaelmas  in  each  year,  accord* 

*^  ing  to  the  old  ftile  or  method  of*  computing  time,  or  fe 
"  foon  after  as  demanded  by  this  defendant,  and  all  other  the 
«<  former  owners  or  occupiers  of  the  faid  ancient  farm  lands 
«<  or  grounds  in  the  occupation  of  the  defendant  y^  Han^kf 
^  to  the  re^ors  of  the  faid  rectory  for  the  time  being,  their  6rw 
«  mers,  tithe*  gatherers,  or  agents,  for  or  in  lieu  and  hill  iatisfiK* 
*<  tion  for  the  tithes  of  grafs  yearly  ^rifingjgrowing,  increafine, 
*^  renewing  in,  upon,  or  firom  the  faid  ancient  farm  and  Ian 
^  called  Davefear^  whether  cut  or  made  into  hayi'cr  eatai 
*«  by  the  mouths  of  dry,  barren,  and  unpr^taUe  cattle/ 

^a.  for  mm*      Secondlt,  *<  To  try  the  ffiM/ttr  of  two  fhillingSt  as.  fUtted  ia 
•f"^  .    ^  the  anfwer  of  the  defendant  William  Banksy  for  his  ancient 

«<  farm,  land«,  and  grounds  called  WhiieraWiVniWiik  the  townfliv 

«<  aforefaid."  / 

st.4d.feri)tf/r      Thirdly,  <<  To  try  the  modus  of  one  fj^illing  and  £Durpencc^ 

'^^*  f€  as  itated  in  che  anfwer  of  the  defendant  Jamei  Muddf  for 

«f  hk 
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••  his  ancient  farm  lands  or  groouds  called  Dqli  Footf  within    "    Wood 
»»  the  diftrift  of  Bi/lop  Dale."  H'^^ 

Fourthly,   **  To  try  the  iW«/ of  one  (hilling  and  four-  xs.4d.  for^f^ 
♦•  pence,  as  ftated  in  the  anfwer  of  the  defendant  Francis  Tltrry,  ^^  ^'^« 
<<  for  his  ancient  farm,  lands,  or  grounds  called  ff^e/i  How  Gil/y 
«  within  the  diftrift  afbrefaid,** 

Fifthly,  "  To  try  the  modus  of  twopence  halfpenny,  as  i}<i.  fori^CMi!. 
••  ftated  in  the  anfwer  of  the  defendant  Alexander  Thomfon^  for 
**  hb  ancient  farm,  lands,  and  grounds  called  the  Coo^ within  the 
<•  townfhip  of  Burton  cum  VTalden!* 

«  • 

Sixthly,  <<  To, try  the  m0(/«/ of  three  fhillings  and  four*  y^^^totW^h^ 
**  pence,  ^s  ftated  in  the  anfwer  of  the  defendant  yl/i'Aa^/  ^iV-  giU. 
**  fi^y  for  his  ancient  farm,  lands,  and  grounds  called  liighgil/p 
«<  within  the  townfliip  of  Aifgarth,**  ..1 

Seventhly,  <<  To  try  thcmodus  of  fivepence,  as  ftated  ia  sd.    ftr  Bgm 
^«  the  anfwer  of  the  defendant  Jane  RydcTyfov  her  ancient  farm,  *«^ 
**  lands,  and  grounds  called  Haw  Rain,  within  the  townftiip  of 
«  Burtm  cum  Walden:' 

EiCHTHLY,  <<  To  try  the  modus  of  eightpence,  as  ftated  In  Id.  for  Kdgl^ 
^<  the  anfwer  of  the  defendant  Witliem  RMnfinf  for  bis  ancient  . 
*<  farm,  lands^  or  grounds  called  Edgley,  wixhin  the  townfliip  'C 

«  aforcfaid.'* 

The  Court  further  ordered  the  deputy  to  talce  an  account  *«*'»?/5*  decMwf 
of  what  was  due  from  the  faid  defendant  Tf^.  Roblnfon  fot  the  ^^',^^^\l^ 
tithes  of  aglftment  of  all  fuchdfy,  barren,  undunprofitaWc  cat-  ^'thiXfmeni 
tic  as  Were  fed,  kept,  and  depaftured  by  him.  upon  the  Allot  went  ot^f^arttMttr^ 
of  the  common  cMlcd  Alfgartb  Pajfure^  as  demanded"  by  the 
bill. 

Ninthly,  <«  To  try  the  modus  of  tenpence,  as  ftated  in  the  io:f.  forSBrwwi 
^  anfwer  of  the  defcnd^M^it  Richar d John/on ^  for  his  ancient  farm,  ^«* 
**  lands,  or  grounds  called  Sorrowfikes^  within  the  townfliip  aforc- 
«  faid." 
'     '  •  *        "   .  •         • 

Th  E  Court  further  ordered  the  deputy  to  take  an  account  oJF  Jcb^on  deereol 
what  was  due  from  the  faid  Richard  Johnfon  for  the  tithe  of  »«co»ntior«* 
agifttnent  of  all  (uch  dry,  barren,  and  unprofitable  cattle  ^t  ^^l  ^^ 
were  fed^   kept,  and  depaftured  upon  five  acres  of  land  in  hb 
occupation,  not  part  of  the  faid  farm  called  Sorrotofikes. 

The  Court  further  ordered  the  deputy  to  take  an  account  of  X^WdcoM^^^ 
what  was  due  from  the  defendant  Jeffery  Woodior  the  tithe  of  f«oontfoftitfc» 
'hay  which  had  ahfen  upon  the  farm  and  lands  in  his  occa*     ^* 
pation>  as  -demanded  by  the  bill.'' 
*  '  .  -      > 

TfiNTHLY,   *^  To  try  the  modus  of  elevenpence  halfjpenny,  ii|.for  Fmn 

<*  as  ftated  in  the  anfwer  of  James  Broughton  and  Petet  Clarkfon^  Umd^  * 

LU  "for 


/ 
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Wood        cf  for  a  certain  ancient  {arm,  larids,  or  grounds  (wlucK  Wc^f 
;H^        u  belonged  to  Mrs.  Pratt)^  within  the  townOiip of  JJItrigg.^ 

Trie  defend*^  i^c  defendant  or  defendants  in  equity  in  eich  of  tlic  faid 
Sai?cift.  ^"^  ^'^^^  ^^  '^  *^  plaintiffs  at  law  y  and  the  plaintiff  in  eqAit^  to  be 
^^     *  defendant  at  law  5  the  Judge  to  indorfe  ;  with  the  xdxol  dl- 

redtlons. 

'irtugltw  ^  The  Court  further  ordered  the  deputy  to  take  an  accomit  of 
creed  to  account  ^j^j^^  ^^  ^j^g  f^^^  ^.j^g  f^  j  defendant  James  broughton  fBr  the 

ja/%«i.  "^  ^^^^^^  ^^  '^^y  ^"^"g  "P^"  ^^  ^^^  ^^^"^  ^*^^^  ^'%  •^?**'  ^ 
'       demanded  by  the  bill.  ^ 

•JKc  iohMcra^      Tki  Court  alfo  ordered  the  coniideratidn  of  cods,  bftd  al 

f  ^°^  ^•^'         further  direflions  touching  the  {aid  accounts  and  the  trfal  of  the 

tioni^refervcd.    ^^'*^  iffuei,  to  he  referred  until  the  (aid  deputy  rememfaHUctr 

, '     ihould  make  his  report  as  to  the  faid  accounts,  and  liitttil  the 

'     criU  tif  tte  fidd  iffiicis  fliould  be  had. 


TorVJIAfe^  ^th  Fehrisary  1797. 

Tbt  ^ttttor  of  ^  HE  reAor  of  Homa/dkirk,  in  the  county  of  JVi(,  ckuned  al 
^^HuilSirk,  ia  ^  the  great  and  fmall  tithes  which  ^ad  arlfen  on  the  terietA 
^^¥^*  cWiM  farmj  occupied  by  the  defendants  in  the  parilh  fincc  his  iadndioa 
mat  M^^fmjSl!  ^"^^  '^^  reaory  in  the  month  of  Jpril  1787  in  kind,  except  the 
in  kind,  except  tithes  of  com  and  hay  in  lieu  of  which  hd  received  iiJMff 

tbe  tithes  of  00m  tion. 

and  hay,  in  Titu 

of  which  be  received  nm^tknu 

Tbe  defendants  The  defendants,  by  theh*  feveral  and  joint  anfWers,  aKhuitte^i 
**!SI*'-  ^*"*'  1^  ^^^^  ^^  plaintiff  Was  entitlfcd  to  the  tithes,  both  great  and  fniaO, 
to  thc"tithls  of  ^^*fi"g  '^  ^^^  parifli,  or  to  modufes  or  compofitions  in  lieu  tfaMof/ 
apples;  VutM,  in  manner  fbllowingi  that  is  to  fay^to  the  tithes  in  kind  of  calKSy 
wool,  pigs,  tur-  lambs,  ^ool,  pigs,  turkies,  and  geefe,  but  not  of  potatoes^  Uiriup% 
IciMi  and  gecfe^  pcafc,  beans,  and  rape,  or  to  any  tithe  of  the  agiftment  of  bavitni 
infift      ^  mi  uq^ofitablc  cattle,  for  that  the  monies  paid  in  lieu.of  tkc 

that  thofe  pay.  tithes  of  com  and  hay  were  not  compojGidons  in  lieu  of  tHofe  tithes 
inenis  which  he  only,  but  were  modufes  in  lieu  of  the  tithes  of  ligiibnent  and  aB 
MttMMfp/iMi,  other  predial  tithes  whatfoever,  and  had  been  received  in  dtfielitfiee 

^l^  oSr  *^«>f  ^^^^^  ^^^  7^^  1 79^*  They  furthdr  faid,  that  the  pari* 
an  moLh  in  ^J^J^^^^^il  was  divided  into  Tariotts  ancient  viils  or  toiir»(h^ 
lien  of  the  tithes  which  were  refpeftively  diftinguUlied  and  Icnowa  by  certaia  mdl 
of  com,  hay,  a.  known  limits  and  boundaries  j  that  all  the  lands  therein  had  im« 
5t^°^*"dj2  "^^^^^o^'a^'y  ^^^^  exempt  from  the  parent  of  thfe  dthesof  ^ift* 

tkhes  whatibever ;  and  that  fuch  mc^fis  are  payablt  by  the  oWBtia  Mid  occvpiofi  ol  faodi  fia  tbe 
^9ral  towoihjps  of  the  pariih  rcfpeiUYel/. 

meoti 
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mm^f  wd  «1I  other  pr«4i»i  tith^a  whalfoover,  or  ^by  fiitiifi#im       ttM« 
in  lieu  tkcreoi^  fav«  lund  weepi  eertaio  <vi«A^i  tta^  were  rcfpedt*       ^«m5^ 
luelf  paU,  by  the  owners  or  oc<ttpii^i>  of  the  fcryer^  l^^od^  »<«»»•**««• 
ia  <sich  refpe^ve  ^iU  or  tqwnihip,  to  the  ref^or  or  his  Ufleci 
a(  certain  and  fbicd  times  in  each  year  I  an4  chat  the  faid  m4Hfv 
iff'ere  what  the  pWptiff  called  eoit^mSf  zvA^imtxti^  to  Ik  in 
jieu  of  the  tithes  of  cora  and  hajl* 

The  defeqdanis  Af.  A/J>  it  B^U,  T.  iSv*ji»*,  iie4  y.  ?>«Jf  ?'?  t^J^lf*' 
faid,  that  the  whole  of  the  lands  in  their  pcqupyion  wffffi  fiti^f  fZif^drV^ 
ip  the  tQWqfhip  of  l^iivgton  J  a»d  t|»al^  tbuy,  being  ^q^art^  fee  op  «  Wwof 
the  lasdf  in  the  yill  of  JLarlingfrn^  were  caiUed  ii&«  Qftt  ^^ir«f  i  51.  10s  4d.  a- 
tbac  the  vill  or  tow nihip  of  Lartm^(m  bad  bew  ipom^rooHiaUj  yw,  in  lioi  of 
fm  wf lent  ffil)  of  to^ynfliip  in  th<  pariih  of  Rp^m^ri,  ^^i  '^J^^'^t '"  '^^ 
diAingttiihed  by  ceftain  well  knoif o  Kmitt  and  boun4aries  y  tjiaf  Laninfion,  ex. 
all  the  bods  in  the  faid  r\\\  or  townfliip,  befide^  the  faid  lapdf  ciufive  o*  thpU 
in  the  faid  vill  or  tQvnfbip  of  Utrilngtpn^  called  the  0*4  Phf^  ^^*    ''^    ^^ 
whieh  were  ^p  diftingntihed  by  certato  veil  knowp  \mm  ^^4  '^^^^^J^Z 
h€iiHiday|ca,  and  the  owners  and  ocf  tipicrs  thereof  b^d  bwf  omt  rucu. 
ifnmemorially,  and  ought  10  be  exempt  frpip  fbe  pc^yment  of 
agiftpdenr  and  all  other  predial  tithes  whatfpever  y^rlf  arifi^ 
upon  the  lands  ^nd  grounds»  or  any  fatiii£a£kiei|  for  the  fanM^ 
AiTe  and  except  the  yearly  modM  of  five  poiin43>  tbirterq  ihU- 
Uqg^apd  fpDrpen«;Cy  to  the  rcAor  or  to  bis  Hff^,  piaf^ble  b]MW9 
lialf-yeaf )y  p^yinent$»  in  oaanner  foilpwing»  th<»t  is  to  fay»  the 
foip  of  twp  p^'tindSf  fixteen  ihiIHQg9,  and  etghtpenpe,  part  of  tbf 
iiud  pfPikfon  the  fpft-day  of  S^ini  Mark  ikf  Ev^ngHfft  in  ea^ 
year  old  iftite^  or  within  fQOrt^en  days  next  after  the  feaft  day, 
or  la  foop  after  aa  demanded  \  and  the  ftim  ^f  two  pounda, 
fiaieen  fliillingSy  apd  ei^tpencci  the  remaining  ps^rt  of  the  faid 
m94m%  on  the  if»t^-^f  of  Saint  Michael  the  u4rfki^ti  old  fti)e, 
or  Within  fonrteen  d^  oext  a&er  tbait  fe9tVday»  or  A)  fi>oo 
after  as  demanded  $  that  the  moduffs  had  been  ifnmpai^ially 
paid  by  the  owners  or  occupiers  of  the  lands  in  the  faid  vill  or 
tQwn&ipofZ.«r/i/9^ffifx<;^Ave  of  th^Iand^in  the  fi^MviUCiUed 
fhe  Qui  Plofe^y  of  any  pf  Uwvtn,  or  by  one  qf  thf m  for  and  on 
hehaif  of  at)  of  then),  10  the  reAor  ar  m  hia  Iffleer  ^  9  Pfod^ 
in  lie«  ol  a}l  ihe  riibes  of  agsiApient  and  all  pmdial  lithea  whatfi^ 
aver  ^iAng  ^pon  thip  laad^  in  the  laid  vrll  or  vowaihip  (^cc)«ifi»e 
pf  Ihe  )9Pds  fi^\k4  ih  Quf  i?/w/>  or  a»y  of  them)  5  that  the  faid 

modus  was  irameniori^aiy  ac<Mipi?d,^y  the  Fe^or  Pf  Ws  Ipffi^,  an 
lieu  of  all .  iqch  tithes  y  that  the  faid  modus  was  one  of  the 

jg^mm^-  tam^if ned  by  ibe  plaiia«i9'  as  a  fmf^lS^  i^  U^u  of 
the  tjihee  of  ^ra  m4    h^y  only  ;   aisMl  th9(t*  a$  evideiH^e 

no    tithes    of  agifVment,  or  other  predial  tithes  .whatfoev.^t 

had^at  any  time  within  the  memory  of  man  till  the  time  after* 

aspntianed,  been  paid  to,  or  received,  claimed,  or  demanded^ 

.  ^j  any  of  the  reAors,  or  their  leiTee  or  leflees  of  the  tithes  of 
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BLTtfif  the  (aid  pari(h,  by  or  from  the  owners  or  ocCnpiers  of  the  lands 
agmmf  j^  ^y^^  ^'H  ^^  townlhtp  of  Lartwptim  (befides  the  lands  and 
*  gronnds  called  the  Out  Pla€is\  or  by  or  from  the  occupiers  of 
lands  and  grounds  within  any  of  the  other  vills  or  townlhips 
within  the  faid  psirifh.  The  faid  defendants  fet  forth  a  parti- 
cular account  and  defcription  of  all  the  farms,  lands,  and  grounds 
within  the  fsud  parifh,  which  had,  at  any  time  fihce  April  17S71 
been  in  their  occupation  ;  the  names  of  the  clofes  and  fields ; 
the  defcriptions,  quantities,  qualities^,  natures,  the  yearly 
rent,  the  value  ;  the  perfops  under  ^hom  the  fame  were  held 
and  rented  ;  the  produce  thereof  (except  com  and  hay)  ;  and 
the  quantities  of  potatoes,  peafe,  beans,  and  rape,  they  had  re* 
fpeftivcly  had  thereon  in  each  year,  and  the  value  thereof-  They 
alfo  fet  forth  an  account  of  the  number  and  quantity  of  calves, 
lambs,  wool,  pigs,and  poultry,and  of  barren  and  unprofitable  cat- 
tle, and  other  titheable  matters  and  things,  and  the  values,  and 
the  tithes  thereof ;  and  denied,  that  they  had  ever  concealed  any 
^  of  their  titheable  matters  and  things  from  the  faid  plainti  fF,  but  had 

been  willing  anddefirous  to  pay  and  allow  him  what  was  jnftlydne 
to  him ;  and  faid,  that  no  objection  was  ever  made  as  to  the  pay- 
ment of  the  faid  modus ^hxxt  that  the  fame,  as  well  as  the  tithes,  were 
regularly  paid  and  received  till  the  year  1792,  when  the  plaintiff 
renifed  any  longer  to  receive  the  fame  ;  and  they  hoped  that 
they  fhould  be  benefited  by  the  faid  modus  as  if  they  had  pleaded 
the  fame.  They  admitted,  that' notice  was  given,  as  to  fettingoot 
tithes  in  kind,  by  printed  hand-bills  being  diftributed  in  the  faid 
parifh,  and  pafted  on  the  door  of  tht;  faid  pari(h«church,  tn. 
*«  Romaldkirk^  November  the  fecond,  179a.  The  Reverend  Mr. 
'<  Bllgh^  rector  of  this  parifh,  hereby  gives  notice,  that  a  bill  wiH 
f<  be  filed  in  the  court  of  exchequer  againft  every  pariOiioDee 
><  who  refufes  or  neglcd^s  to  fettle  with  his  agent,  upon  demand, 
^<  for  the  tithe  of  potatoes,  turnips,  peaftp,  beans,  rape,  and  agift- 
•«  ment,  for  the  laft  and  prefent-ycar."  ' 

Kodce  to  pay  The  defi^dant  T,  Envhank  faid,  that  fome  time  in  the  montk 
tithes  in  kind,    of  Jufte  in   1 793,  he  was  fervcd  with  a  notice  in  writing,  wa. 

«  Within  one  month  from  the  date  hereof,  you  will  plesStio 
•f*  pay  to  the  Reverend  Mr.  Bltghy  of  Romaidkirk^  the  amount  of 
^<  the  Mthes  due  to  him  from  you,  and  the  expence  of  this  letter, 
^^  otherwife  a  bill  in  the  exchequer  is  intended  to  be  filed  again£ 
«*  you.    Thetwenty-nimhof'^fwr  1793," 

The  defeodanu  The  defendants  JP".  Bellznd  J.  Lamb  faid-,  that  they  occupied 
J^i//  and  J.  Jands  itt  the  vill  or  townfliip  of  R&maldkirk ;  arid  they  fet  up  a 
MM&i  oTJ'.'Vi! '  *"^^'*^  ^^  ^^^^  pounds,  four  fiiillings,  and  ievenpeoc^  as  hereafter 
yd.  forthehmdf' mentioned.    .    •    '     '  . 

in  the  townfltip  J*         •      .. 
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,  The  ddendant;  Hi  Bahhridge  faid,  that  the  Ismds  in  his  <M:cu«        Btiov 
pation  were  known  by  the  name  of  W'ift  Parky  and  are  part  of  the        «r^ 
farkfituated  in  that  part  of  the  faid  pariih  called  the  townfliip  Bawb^ipcb. 
^(  Lane  Dale  5  and  the  defendant  J.  Rain  faid,  that  the  lands  The  defendantt 
in  his  tenure  arc  known  by  the  name  of  A'^  Park^  the  remaining  j^l*  *'^J*      ^ 
part  of  tJhe  faid  park,  fltuated  in  the  faid  townfhip  \  and  they  mJm  of  jSs  %d. 
faidf  that  the  faid  park,  from  time  whereof  the  memory  of  for  the  f^n^s  in 
man  was  not  to  the  contrary,  had  been  an  ancient  farm  and  •^"«  ^'>''»  **^- 
grounds,  diftinguKhed  and  known  by  well  known  limits  and  **^  ^^  ^'^  * 
boundaries ;  and  that,  by  ancient  ufage,  cuftom,  or  prefcription* 
the  faid  ancient  farm  and  lands,  and  the  owners  and  occupiers 
-thereof,  from  time  whereof  the  memory  of  man  was  not  to  the 
contrary,  had  been,  and  ought  to  be,  exempt  from  the  payment 
of  any  tithe  whatfoever,  either  great  or  fmall,  yearly  arifipg,  &c» 
Upon  or  from  the  faid  ancient  farms  or  lands,  or  any  fatisfaftion 
for  the  fame,  fave  and  except  a  yearly  modus  or  annual  payment 
of  fix  (hillings  and  eight  pence,  of  lawful  money  of  Great  Britain , 
to  the  reftor  of  the  faid  rcftory  of  the  parifh  -church  of  RomalJ" 
kirk  for  the  time  being,  or  to  his  leilee  or  leiTees  of  th^  tithes  of 
the  faid  parifh,  at  the  feall-day  of  Saint  Mary  Magdalen  in  each 
year,  according  to  the  old  ftile  of  dates,  or  on  the  Stmday  next 
after  that  feaft-day,  or  fo  foon  after  as  demanded  ;  and  that  the 
faid  modus  had  been  cenflantly  paid  and  received  until  the  time 
^forefaid.    They  alfo  faid,  that  they  occupied  Wemmergill  Farm^  vA  %%.  4d.  im 
fituated  within  the  faid  townihip  of  Lune  Dale,  which  belonged  fytrmergia 
,  to  William  Birch^  Efquire^  or  to  thofe  under  whom  he  claimed  ;  ^'*'^' 
and  that  it  had  been  ufual  and  cuftomary  for  his  fteward  to  pay 
to  the  reAor  of  the  parifh,  or  his  leiTce^  the  faid  modus  of  fix 
ihillings  and  eightpence,  together  with  a  modus  of  three  fhillings 
and    fourpence  for    Wemhtergill  Parm,    for     which  faid   two 
modufes^  making  together  ten  Ihillings  yearly,  he  had  been  accui^ 
tomed  to  take  a  receipt  from  the  rcftor  or  his  leflee,  wherein  the 
fame  had  been  exprefled  as  a  prefcription  or  quit  rent  for  the  Park 
or  JVemmergill  Farm^  due  zt  Magdalen  Day, 

The  defendant  //.  Boarne  faid,  that  the  lands  in  his  occupation  The  defcn^faoe 
were  fituated  in  the  townfhip  of  Mickleton^  in  the  faid  parifh  :  ^-  ^ournt  fctt 
and  he  fct  up  a  modus  of  ten  pounds*  "^.  \J^'^'l^ 

In  the  townflkip  of  MkUim. 

The  defendant  T.  Helmer  faid,  that  the  lands  in  his  occupation  The  defendant 
were  fituated  in  the  faid  townfhip ;  and  that,  by  ancient  ufage,  ^"*^  fetiwpa 
^o.  all  and  every  the  lands  and  grounds  therein,  and  the  owners  ^^  ihe**iands  ^o 
or  occupiers  thereof,  from  time  whereof  the  memory  of  man  was  the  townihip  6f 
not  to  the  contrary,  had  been,  and  ought  to  be,  exempt  from  the  Hundtrtfywattt^  . 
payment  of  the  tithes  of  agifimentj  and  all  other  predial  tithes  «»Jwflveof  th« 
whatfoever,'  yearly  arifing,  &c.  upon  or  from  the  fame  lands  and  "  ^  ^^^ 
.grounds,  or  any  fatisfaSion  for  the  fame,  fave  and  except  the  ^^  j^  J, 
yearly  modus  or  annual  payment  of  ten  pounds  of  lawful  ZW<,MdffeOaif 
money  to  tl^e  rector  or  his  lefTee,  as  before  flatcd  \  that  the  ^^*^  > 
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Besvtf^  refiMOlKitfg  ^t  6f  t^d^  ah^  p&xtidt  hi  h\t  occrnpaftioir  tKtfiiii 
•^M^  the  fiid  patf i A  wcfe  in  tKd  fdwrtflii]^  cJf  ffuHifrfdktfaiU,  hxt  ware 
9Aitt«MP<uk  ^  p^^  of  c^f ain  Urtdis  lA  thart  lof^rfihip,  called  /fltry  I>?r  Ftfftr 
Wift  £JH/,  *#  Z>flAf,  and  fbe  Ont  Pfaiftr\  th^r  tftc  hii  toWirfcip^ 
ufas.  s(A'  aiVicftfe  <o\»r>(hip  in  the  fatd  paffft,  atftf  faiorm  by  irt 
boundai^  J  aftd  that  all  the  lafid*  thtrcin,  wichmve  df  Hury 
l)oe  \P^*,  ^^  JSifrf,  the  DaUy  stnd  /*<  O/W  Piatis^  airdthe 
ownets  €*-  occupiers  thereof,  iad  been-  immcmbriaHy  etcmpt 
f#tfi«  fhitf  payfAertt  of  trfhc*  of  agrftment,  afird  jdl  othei'  predkl 
tirhe^  ^h^rfdever^  yearly  atifing  npbn  6ir  from  the  fatd 
lands  (exeliifitcas  aforcfaid),  or  any  farisfdflRoti  for  the  fafirtc, 
fa?Te  and  eXfcept  the  yearly  modus  of  two  poundy,  one  fliil^ 

and  they  fay,  All  the  defendants  infiftcd  upon  the  aforefaid  feveral  m9dwfit\, 
bid  ^''ac^S^d  ^^  ^*^^»  that  they  hadall  been  regularly  paid  to  aftd  received  bj? 
the  laid  wo4tiJk  ^^^  faid  plaintiff  for  and  indifckarge  thereof  till  I79t2>  Vf}itA  he 
to  179a.  refiifed  any  longer  to  receive  and  accept  the  fame  in  lieu  tod 

difcharge  of  any  other  tithes  whatfoever,  except  the  tkhe  o| 
com  and  hay  only  :  and  they  hoped  that  they  ihould  have  the 
fame  benefit  of  the  faid  modufts  and  payments  aa  i£  they  had  tt^ 
fpe£tively  ple^^ded  the  fame. 

The  wOf  The  plaintiff  replied  -,  the  defendants  rcjbifted ;  and  vitncfles 

'•«^'  werfc  exanlhicd  on  both  fides  ;  and  the  caufe  came  on  to  be 

heard  the  ttrenty-fixth  of  January  laft  5  and  after  hearloj|[ 
Obunfel  for  the  refpcftive  parties  feveral  days ;  and  reading  the 
floral  aniwers  of  the  fald  defendants  j  and  the  pfoofe  takctt 
id  the  caafe  % 

The  tithes  of  Thk  Court  ofdered  the  deputy  to  take  an  account  of  the 
H^tJI  Park  and  thhes  of  the  titheable  matters  demanded  by  the  bill  fubftfaftcd 
d^^lTw^  by   the   defendants  BMridge  and    Raine,  with    cofts,  to  be 

taxed  for  the  plaintifi^^  but  without  prejudice  to  any  deftoct 
which  the  faid  defendants  may  let  up  on  any  future  occafioa* 

Titbet  of  cabea  The  Covrt  alfe  ordered  the  faid  deputy  to  take  an  account 
decreed.  of  the  tithe»  of  calvea  fubftraatd  by  the  defendant  B<mme^  with 

cofts. 

•i"!  h«»  •£  wool  T»E  Court  alfo  ordered  an  account  of  the  tithes  of  caWeS| 
and  Iambi  de.  ^^^j^   ^^  Ismh^  fubfirafted  by  the  defendant  Hdfmr^  with 

colts. 

j^aet  dirrfled  TitK  CotjfeT  fiiHhcr  ordcttd  one  or  more  trial  or  ttiah  it  fet^ 
«^  «>»  oft  the  ^llbifrirtg  iflTuea : 

Tiew«<&j.of5L  FiHT,  "  Whether  a  modus  or, yearly  fujn   of  five  pouad«> 

tL*  -T^  ' f  **  ^^^^""^^c"   fliillirgs,  and   fourpcn<ie,  irom  time  wh^aof  t^ 

iLti^tm^^   «*  memory  of  mui  Is  not  to, the  conirary,^  hath.  ^o«»ft*n^ly  •'^ 

"  uniftrxaily  been  paid  byjhe  owccrs  or  oc<;upiera  of  the  lands 

<♦  or  grounds  witliin  the  vili  or  toivniliip  o^  H^iiMgifn^  tiwlHw*^ 

•'  oi  liit  .lands  in  the  faid  viil  tiLartington.  called  or  known  by 

•'  '  *^  .a  the 
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•»  iht  Twmw  of  ^4r  0«f  Phcetj  or  any  <jf  f1\€m^  or  by  eneoF  t&em,       BiT<nr 

^  ftr  and  pn  bchr^lf  of  ?Hf  of  thfem,  to-  flftr  roAor  of  tke  fiMl 

«*  reftory  of  the  pariOi-dSurcK  of  RjnmMkMtj  ili  fbe  pleadings 

^  of  thir  caufe  mentioned^  for  tl^e  time  being,  or  to  hit  Mfet  6r 

••  Icflccs  of  the  tithes  of  the  fetd  p«r!ib|  tnd  ^by  hHn  doly  anA 

^'  C07)/hint!y  accepted  snd  receiv^ed  hi  in«nner  folfowmg  (that  k 

*^  to  fay),  the  iaoi  of  two  potmds,  fixfeen  ihillfaigs,  and  eight*- 

*♦  pence,  part  thereof,  on  the  feaft  of  S<umi  MaHk  the  Bwmgeif/l 

*♦  m  each  year,  according  to  the  <Ad  fttte  of  dates,  or  wiiihhi 

^  fotirteen  days  next  after  the  faid  feaft-  ikiy,  or  fo  foon  after  as 

^  demanded,  and  two  pounds,  fixteen  fliillings,  and  eightpeace^ 

**  the  remaining  part  of  the  fafd  frndms  or  annual  (um  of  fire 

^*  pounds,  tSirteen  (hillings,  and  fborpenee,  on  the  fcaft>day  of 

••  Saifii  Michael  tbf  jfrc/jangfi  in  each  year,  according  to  the  old 

*'  flile  of  dates,  or  wrrhin  fourteen  days  next  after  that  fisallv 

*«  day,  or  fo  fcon  after  as  demanded,  as  a  imdusar  yearly  pay- 

^  ment  for  and  in  Ircn  of  all  the  tithes  of  a^ftmtnf,  aod  all  other 

•*  predial  tithes  whatfoever,  arifing;  rene«4ngy  happeniog,  oft- 

**  increaiing,  upon  or  from  all  the  lands  or  grdwnds  within  the 

-^  faid  vlll  ortownihip  of  I^artington  (bciides  and  encliifive  of  HH 

••  the  lands  and  ground?  within  the  faid  vill  or  townihip  of 

*•  Lnrtwgfon^  called  or  known  by  the  n&mes  of  ^i&^  Out  PtaetSy  or 

♦•  anyot  them-** 

Secondly,  ••Whether  a  wd></r// or  yearly  fum  of  four  pounds,  The  mtltt  of 
•*  four  (hillings,  and  fourpencc,  from  time  whereof  the  memory  iji;^'*^!?'*^ 
*•  of  man  is  not  to  the  contrary,  hath  conftanlly  and  vaifermty  jj^ISttV*^ 
♦•  been  paid  by  the  owners  or  occupiers  of  the  land^  or  grounds 
••  within  the  vill  or  townlhip  of  RomaUkirkyiyr  by  one  of  them, 
■•*  for  and  on  behalf  of  all  of  them,  to  the  re^or  of  the  faid 
*•  re^ory  of  the  parifli  church  of  Remaidhirk  aforefaid  for  the 
^»  chne  being,  or  to  his  IdTec  or  leffees  of  the  tithes  of  the  fafd 
**  par iiti,  and  by  him  duly  and  conftatttly  accepted  and  received 
••  in  xnaitner  following  (that  is  to  fay),  the  fum  of  two  pounds, 
two  (hillings,  and  fourpence,  part  of  the  faid  madus  or  annual 
payment  of  four  pounds,  four  fiiillmgs,and  fevenpence,oii  the 
feaft-dav  of  Saint  Mark  tie  Evangeltft  in  e«ch  year,  according 
^*  to  the  did  ft'ile  of  dates,  o;*  within  fourteen  days  next  after  the 
••  faid  feafl-day,  or  fo  foort  afVcr  as  demanded,  And  the  fism  of 
^  two  pounds,  two  (hillings,  and  threepence,  the  remahiing  pan 
^  of  the  faid  tnodu^  or  annpa!  payment  of  four  pounda,  four 
^  fiiillin'gf;,  and  fcvcnpcttct,  on  the  fca(i-day  of  Saint  Afwhoil 
'^  the  Archangel  in  each  year,  according  to  the  oW  ftile  of  date^, 
^  or  within  fqurteen  days  nfext  after  that  fraft-^y,  or  fo  foon 
*•  after  as  dinji^tidedj^  as  a  wt>dferor7carly  payment  for  and  itilieti 
'*»  of  alt  the*  tithes  df  a^iftmetit,  and  all  other  predhil  thhes 
"•<  whatfoever,  yearly  arinnV,iW^v^ihg,lia^penmg,  or  increaiing, 
'^  upon  Of  ffom  aTl  the  landB  ;tnid  grounds  whhm  the  faid  rill  or 

^  townitip  fjT'jRiwwjftft/rt,^   •        

'  Thirdly, 


JM 
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•'-'f »        .    Thirdlt,  ^*  Whether  a  iimJW  or  aimnal  pajment.  of  tea 
BAufmaiuQ*.  **  pounds^  from  time  irbcreof  the  memory  of  man  is  not  to  the 
The  modHt   of  **  contrarf,  baA  conftaotly  and  uniformly  been  paid  by  tbcdc- 


lol.  as  to  the  *'  fendants  Htnry  Bourm  and  TZ^mAf  Helmer^  or  the  owners  or 
townibip  of  ^  occupiers  of  the  lands,  and  grounds  within  the  vill  or  townfliip 
Micktitim.  €9  of  MicUftofff  or  by  one  of  them,  for  and  on  behalf  of  all  rf 

«<  them,  to  the  re£lor  of  the  rcAory  of  the  parifh-church  of 
^  RomtJdkirl  aforefaid  for  the  time  being,  or  to  his  lej3*ecor 
^  leflees  of  the  tithes  of  the  faid  parifli,  and  by  him  dulj  and 
<*  conAantly  accepted  and  received  ia  manner  following  (that  is 
<<  to  fay),  the  fuip  of  five  pounds,  part  of  the  faid  modmoit 
<(  annual  payment  of  ten  pounds,  on  the  feaft  day  of  Saini  Marl 
<<  the  Evaftgelifi  in  each  year,  according  to  the  old  ilile  of  dates^ 
.'*  or  within  fourteen  days  next  after  the  faid  feaft*day,  or  fo 
*<  foon  after  as  demanded,  and  the  fum  of  five  pounds,  the  re. 
<<  maining  part  of  the  faid  modiis  or  annual  payment  of  tea 
<<  pounds,  on  the  feaft-day  of  Saint  Michael  tbt  Archangel  ia 
*<  each  year,  according  to  the  old  ftile  of  dates,  or  within 
<<  fourteen  days  next  after  that  feaft,  or  fo  foon  after  as  de- 
^  mandcd,  as  a  tnodus  or  yearly  payment  for  and  in  lieu  of  all 
<<  the  tithes  of  agiftment,  and  all  other  predial  tithes  whatfo. 
*•  ever,  yearly  arifing,  renewing,  happening,  or  increa{ing,t)poa 
**  or  from  all  the  lands  and  grounds  within  the  faid  vill  or 
«  townfliip.'* 

The  mtAn  ©fal.       FoDXTHLT,  **  Whether  a  modus  or  yearly  fum  of  two  pounds, 
towi2hip^  ^of  "  ®"^  ihaiing,  from  time  whereof  the  memory  of  man  is  not  to 

<<  the  contrary,  hath  conftantly  and  uniformly  been  paid  hj  the 
.<<  defendant,  or  the  owners  or  occupiers  of  the  lands,  and  grounds 
^  within  the  vill  or  tpwnfhip  of  Hunderihwaite  (other  than  and 
<<  exclufive  of  the  lands  and  grounds  in  the  fame  vill  or  town« 
.<<  ihip  of  Hunderihwaite^  called  or  known  by  the  names  ofHurj 
««  Doe  Parky  Wejl  Endy  and  the  Dale^  and  Out  Places^  or  any  of 
<«  them),  or  by  one  of  them,  for  and  on  behalf  of  all  of  them, 
<^  to  the  re^or  of  the  pariih-church  of  Romaldttrk  aforefaid  for 
^  the  time  being,  or  to  his  lefiee  or  leiTees  of  the  tithes  of  the 
<<  faid  parifli,  and  by  him  duly  and  conftantly  accepted  and 
<<  received  in  manner  following  (that  is  to  fay),  the  fum  of  one 
^  pound  and  fixpence,  part  of  the  faid  modus  or  annual  pajmcnt 
^<  of  two  pounds,  one  fhilling,  on  the  fcaft  of  Saint  Mark,  tbc 
•«<  Evangelijl  in  each  year,  according  to  the  old  ftile  of  the  date% 
'^f  or  vithin  fourteen  days  nei^t  aifter  jLhat  feaft-day,  or  ib  ibqn 
^  after  as  demanded,  and  the  mm  of  one  pound  and  fixpencp, 
«  the  remaining  part  of  the  Cud  wo^fi// or  annual  payment  of 
w  twopopnds,  one  ihiUmg,  oip^th.efftai|ft-day  of  Saint  AfichaeitSff 
^  Archangel  ioea^hyear,  according /to  the  old  ftile  of  dates, 
.«  or  within  fourteen  days  neptji;^  after  that  feaft/^ay,  orib  foon 
<<  after  as  deinande^,  y^  a  modta.  orl  yearly  payment  for  and  19 
**  lieu  of  all  the  tithes  of  agfftment^  .and  all  o'lt^cr  predial  tithi^s 

Vwhatfoevcr, 


Himdtrtbwmii. 
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^  whatfoever,  yearly  arifing,  renewing,  happening,  or  increafing        Bti€H 

<<  upon  or  fpom  all  the  \tnds  and  groiii\ck  within  the  faid  vill  or  ^     v^fi 

«  townfhip  of  Hunderth^vaite  (other  than  and  exduiive  of  the     ^"•••***'^ 

«<  aforefaid  lands  and  grounds  in  the  fame  Till  or  townihip  of 

9^.  Hunderthnuttite^  called  or  known  by  the  names  of  Hury  D$e       : 

«<  Park,  Wefi  End^  and  the  DaU^  and  tl^e  Out  Places^  or  any  of 
«  them." 

The  defendants  in  j^quity  to  be  plaintifis  at  law ;  the  plaintiff  The  tl«rciidnii% 
in  equity  the  defendant  at  law  ;  the  Judge  at  liberty  to  indorfe  «>  equity  to  b* 
ony  thing  fpecial,  with  the  ufual  directions;  and  the  conildera«  pWn«Mft*tliw. 
tion  of  cofts  not  herein  before  direAed,  and  all  further  directions, 
^o  be  referved, 

A.  Macdonald.  I 

B.   HOTHAM. 

R.  Pbrrtn. 

I 

A.  Thomson.  « 


Wellanb  againfi  Yonge.  HitA«TT»«« 

37.  Oio.  J, 

Piymfiire^  7.*]th  February  1797, 

•  ■  ♦ 

•THE  reftor  of  Taliafon^m  the  county  of  D^^fT,  claimed  the  The  wdor  of 
-*    great  aijd  fmall  ckljes  yparly  ariling  therein.  TaUatm^  in  Z^- 

'      ^       vwfirty  is  cnti- 

The  defendant  admitted,  that  he  was  the  owner  and  occupier  tied  to  the  %xtkt 
lof  Efcott  Houfe^  with  the  ofiices  and  lands  in  the  parifh  thereto  uxifmaUtitheoC 
belonging  ;  denied  jthat  the  plaintiff  was  entitled  to.  th<5  great  ^^^^^ 
and  fmall  tithes  arifing  in  the  Barton  ofEfcott^  or  any  part  thereof;  belongins,    in. 
and  infided,  that  a  m^us  of  twopence  an  acr^  for  Efcott  Meadow^  dndiog     E'eott 
and   five  (hillings  an  acre  for  the  Upper  Meadow^  was  payable  Mead^w^tbtUf^ 
.in  lieu  of  the  tithe  thereof  at  .or  upon  Michaelmas  Day  in  each  ^  n^h*^^ 
year,' if  demanded  ;  that  all  other  the  land  and  premifes,  parcel  land^'mtbeA^*. 
of  the  faid  Barton,  had  been  immemorially  exempt  from  all  im  of  E^,  to 
0^anner  of  tithes  whatfoever  \  that  there  never  had  been  any  kind, 
other  money  or  tithes  whatfoever  paid  tp  or  denianded  by  the 
faid  redtor  than  aforefaid  ;  but  that  if  he  fhould  not  be  able  to 
fiibftantiate  the  faid  modus^  be  was  willing  to  be  examined  touch- 
ing the  tithes  due  from  him,  and  to  account  with  the  plaintiff 
for  the  fame. 

The  plaintiff  replied  \  the  defendant  rejoined  }  but  no  wit* 
sieffes  were  examined  on  either  ilde  ^  and  upon  hearing  counfel 
pn  both  fides  ;  and  reading  the  defendant's  anfwer  ; 

Tw  Court  ordered  the  deputy  to  take  an  account  of  what  ^  ^ 

iras  due  for  the  tithes  as  prayed  by  the  )»iUj  with  cofts. 


HORMBUCKLt 
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HitArvTtiif  HonntveKtE  ifjrainfi  Addiwgtow. 

The    irkar  of  ^HE  vicaf  of  Ooi^n^Mf  in  the  county  of  BtJforJ^  dahned 

claims  the  fmaU    '793* 


TtM  defemiaot  faSd^  tlnit  the  piainti^had,  up  to  Miciaelmaf 
jwlrf  2  *  ***  ^7^3*  JBTari^lily  ^fceptcd  ^  tncJw  or  cuftoin;^^  payment  of  £aar 
ia  Ueo  <rf  ^the  P^w*^^  P^  aftfiur/ty  by  two  half-yearly  payments,  ii|  lieu  of  thp 
inaO  tithes  of  fmail  tilhes  of  hit  lands  called  Berry  Farm  ;  and  infilled  on  the 
Mtny  Fmtm  \  faid  iiffAx  |  and  faid^  that  no  tithe  of  any  kind  had  been  de- 
wdfiiyfythatno  manded  of  hipfi,  or  of  any  other  occupier,  in  refpeft  ofibe  F^ij 
been*  paid  ^^^^^K'^^  ®f  ^^od  occupied  by  him  ;  that  the  fame  were  tithe 
bdbre  demand,  free,  as  having  been  part  of  the  diflblved  monaftery  of  Ntvm* 
wA^iatxhiFify-  bam  ;  and  that  the  (mail  tithes  of  the  refidue  of  his  lands, 
*^  ^  w  ^''^g*^"*  (m€  iundrei and iigbiyJifracrtSyh^A  been  very  trifling 
iSUtS'  ^'^  value  ;  that  in  fome  years  no  tithes  had  accrued  due  ;  and 

j^^  he  defcribed  the  lands  he  held  in  the  pariih,  and  the  titheaUe 

«9l^t|er9lw:  had  bad  thereon. 

"Cbe    0X106  The  phintiff  replied  \  but  no  witneffes  were  examined  on 

Mard,  ciiber  fide ;  and  upon  bearing  cpuufi:!  00  both  fides  {   and 

readtngt.  sm  t^balf  of  the  ptaantiff,  a  hook  from  the  rcgitry  pf 
IM  BiftoH  ^  limfn,  intkkd,  '<  LHer  Anti^ms  de  OntmUmt 
^  Fkar.  Tfrnfart  Hugms  WtlU  1209  \**  ami  rcaiUng  the  e«- 
dowmatpf  the  faid  vicarage  of  (G^&fini^^y  coBiauMcd  io  theiaid 
bookft 

'.Tiict<iM«ltJbe  The  Court  ordered  the  deputy  to  take  an  account  of  what 
^"fffldZf^  ^"^^  *^  ^^'  ^^^  tithes  of  thefffffeven  acres  and  cm  hundred atJi 
XgS^^  4^  ^k^jJ'ff  ^^^^  of  land  rcfpe^tivcly,  with  cote. 

€m  decreed. 

The  bill  difnif.  But  TH£  CouA  T  fui^thcr  prdqred  the  bill,  fo  fiu'asit  relpc£tod 
ird  as  to  the  rcil  the  tithes  of  the  oth^r  la^jdf  in  ^  pccups^ip^  of  the  defendant, 
Afthclaads.       to  b^difaufled  without  C9#a,  '  ^      = 

Macoonalp,  Cb^f  Bdf^ 
HoTHAM,   Baron. 
BfRHTK,  Bar9», 


SAiTaaTiaM  Hajll  ogamll  Machit. 

jy.  G«o.  J.  *     ^ 

Mrfotky  a6ii  May  1797. 

The  rcaor  of  'T^HE  rcAor  of  Ellinghanty  in  the  county  of  NorJHk^  claUned  all 
Mttmgh^m^  ii^.  1  tic]^  yearly  arifing  in  the  parilh  ;  and  (laced,  that  the 
jSailf  tithtt*^  defendant  Machet  had  been,  for  many  years^  in  pofitffion  of  a 

the  |>ariih  in  iund.-^,  C.  Anii  Kep.  9x5. 

3  6™ 
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term  Acrtte,  on  which  ht  had  mad^  cbrifidiiWftte  ^htft!c%  «F       ♦f*^ 
toy,  kcin  ttrarcs  which  had  bi'cd  coht,  aAd  to\n  whk*  fatd      J^^^ ' 
Jirddtaccd  taWcs  ^id  mOk;  Ait  ht  had  tlfe  ftatiding  thctfWtt  ,  J^*"",     ' 
*any  pollards  and  other  trct»tH)'t  bring  trmbcrtfcis  of  th^gro#lf^  x^   He&J^ 
bf  ti^enty  years,  ^nd  had  grubbed  up  many  of  th«  *^oIlards  and  ha^  cut  d^va 
iofflitfr  trcrs  ;  that  he  aWb  had  cofafidcraWe  >qtKmtWe$  of  gard<*n  F^f'-ards  aod  ©. 
ftaff,  apples,  peart,  and   other  titheablc    matters  j    that  he  ^jj  ^^Z^ 
KJul  alU)  agiftcd  Aereon  dry,  barren,  itnd  tinproBtaHctattlei  ^^/.     •*•** 
Itnd  had  In  one  year  grown  tnmips,  ontHiich  he  had  occafionallj- 
depaftnred  barren  and  unprofitable  cattle  until  they  had  i^t  up 
the  ^id  turnips  ;  thkt  ht  tdfb 'occupied  «;/7/fr  roi^  ^//Ar,  called  thatheocoajNc^ 
BtSrtgham  MiHs ;  that  Ae  defendant  M.  KeHrifin^  in  thfe  year  "^'^*^*'*~- 
1785,  ereAed  certain  ^hu  kuater  com  Mills  in  the  faid  partfli ;  ^ijf%jf^ 
and  that  both  he  and  fte  defendant  Michrthtd  yearly  wound  ^  ^^  ^^ 
confidehibfk  qilantities  of  corn  and  grain  at  Ae  fatd  mins,  and  water  oorn  ma 
reechred  large  films  of  money  for  the  fame  ;*  bat  that  they  had  ^n   the   JEiMr 
refiifeii  to  pay  Ae  tithes  of  all  or  any  of  the  faid  Aheable  matters,  *5i^«^t 
tinder  -pretence  of  certain  agreements.    But  thie  bill  Aarged,  thataUcoMipofi.. 
that 'all  contpofitions  between  thcplaintlfFand  Macbetc6tictrn\n^  «*«»  i«  ^^km 
thhes  were  finally  flefertnined,    and  that  he   had  pfai*  ani  wcreat^aenii 
fet  fotAin  kind  the 'tiAes  of  all  fhe  AhfeaHe  matters  Wii A 
Ixad  arHbn  on  his  farm  ilhte  Mubaetmai  178%,  except  as  ^fteh- 
ineMioned  ;  'and  that  he,  the  plaintiff,  was  not  bound  by  ai^ 
merccAwiht  whatfocvtr  'to  Accept  any  cothpofltion  for  the  tiAea 
Vforefaidf  kfOt  was  cntMed  to  the  fame  in  kind.    Tlie  bin  Aen  that  the  defeiid. 
■further  ftated,  that  within  the  6id  pariA  of  Btthtgham  and  Afc  *"«  '^•»  .**«^ 
Ahcable  places  thereof  Acre  hid  been  an  immemt>rial  cuftonf,  ^^^^^^^ 
that  evcTy  refpeAive  occupier  of  hmds  lying  within  the  faid  pari  A  «kI  place  <o#|«i. 
of  Bllin^ham^  or  tht  AfaeaMe  places  Aereof,  in  reipeft  Whereof  caagoucUMiiUM 
the  tithe  of  hay  is  payable,  Aall,  before  he  fcts  out  thte  rithe  i^  ^^'* 
any  hay  which  has  arifen  upon  fuch  lands  fo  occupied  by  hitn 
in  the  faid  piHfh  or  the  Aheable  places  thereof,  gite  a  feafon- 
feWe  notice  to  the  refitor  of  Ae  faid  pariA,  Ivrs  fervants  or  Agents 
refitling  in  the  faid  parlfli,  at  the  tinle  when  he  intends  to  fdt 
out  the  tith^  of  fuch  hay,  and  the  place  where  fuch  hay  lb  in- 
tended to  he  tiAed  is  fituatcd,  that  the  Taid  reftor,  his  tenants, 
bT  agents,  may  attend  to  Fee  the  fame  duly  fet  but  \  and  charged,  that  he  bad  ht 
that  Ae  defendant  J.  Matfhet  had,  at  Vatidus  times,  grren  the  oottlie  tithe  hay 
plaintiff  notice  to  attend  to  fee  the  Ahd  of  hay  fet  out  upon  ^^l   \^\ 
Ibmc  of  his  faid  grounds ;  but  that  the  feid  hay  was  not  in  a  ^  * 

thheable  fhite,  for  that  part  of  Ae  hay  only  on  each  piece  of 
ground  rcTpet^ively  was  gathered  into  heaps,  arid  other  parts 
Aereof  cut  down  and  Ipread  abroad,  and  other  parts  tinettt^ 
and  that  when  his  hay  was  in  a  tiAeable  Drate,  that  Is,  when  It 
•wa^  gathered  into  proper  heaps  for  Ahing,  the  defendant  did  ntJt 
give  realbtiablc  Yiotifces.  Tlic  bill  then  fbrAer  Charged,  tb:<t 
the  faid  defendant  had  'not  fet  out  the  thhe  milk  of  his  co-mi^s 
fn  each  year,  or  that  if  he  had,  that  wi Ain  the  faid  parilh  there 

was 


i^tf 
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HAlfc 


MACHIT* 

HMt  be  had  fet 
out  his  tithe 
milk,  but  had 
nocbrooghcjcto 
the  church 
porch|  as  he  was 
bound  by  (he 
cuftom  of  the 
paridi  to  do  ; 

Ihat  he  had  no^ 
paid  him  the 
tithe  of  calves ; 


that  the  tithe  of 
tiie  RitUs  wail, 
by  the  xuflom 
•f  the  (Mlrifli, 
pajablc  to  the 
fcdor  ; 


-fhit  the  9t  «• 
>fear  |>aid  by  the 
owner  oi  the 
Dew  water  com* 
mill,  wai  on  ac- 
count of  the  da- 
tnage  done  to 
the  glebe  lands 
in  m.  Icing  the 
river,  on  which 
the  roill  was 
^ilt,  rJiTtgablej 


that  the  defend, 
ant  had  refufed 
toacoountfora- 
o/oftbttitbci} 


^Was  an  immeinarial  cuftoin»  that*all;  the  owners  of  cows  led  ziA 
depaftured  in  the  faid  pariOi,  or  the  tkheable  places  thereof, 
fliould  bring. the  tithe  of  miik  to  the  porch  of'  the  faid  paxifli- 
church  to  be  taken  by  the  reAor  of  the  faid  parifh  ;  &ut  that  the 
defendant  had  refufed  to  bring  the.titlie  of  fuch  milk  fo  pro- 
duced to  the  porch  of  the  faid  church,  -and  had  milked  his  cov^ 
out  of  the:  parifh*  The  bill  further  charged^  that  he  I&ad  aUb 
refufed  to  make  .the  plaintiff  any  fatisFa^lion  for  the  tithe  of 
<:alves,  except  that  he  once  tendered  to. him  feven  (hillings  as  a 
fatisfadtion  for  fuch  tithe  4  but  which  he,  the  plaintiff,  had 
refilled  to  accept,  it  being  much  inferior  in  value  to  what  was 
then  due  to  him  on  account  of  fuch  calves.  The  bill  further 
cl>arged,  that  although  the  defendant  had  at  different  times  fcnt 
fums  of  money  to  the  plaintiff  on  account  of  the  tithe  of  agift- 
ment,,yet  that  fuch  fums  were  very  fmall,  and  by  no  means  equal 
to  the  value  of  fuch.  tithe,  nor  did  he  fend  any  account  of  the 
cattle' which  had  been  agifted  by  hiu) ;  and  that  he,  the  plaintiff^ 
had  therefore  refufed  to  accept  the  monies  ib  fent.  The  bill 
further  charged,  that  in  cafe  ihe  tithe  of  corn  or  grift  mills  was  a 
perfonal  tithe  (which  the  plaintiff  did  not  admit),  yet  that  the 
pccnpiCTS  of  all  corn,  inills  fituated  within .  the  faid  pariiht  and 
particularly  of  the  laid  mills  occupied  by  the  faid  defendant,  had 
immemori^lly  paid  tithe  of  their  refpe&ive  mills,  or  fome  com- 
pofition  for  the  fame,  and  that  fuch  tithe  x>t  compoiition«  during 
fuch  time,  had  alwsbys  been  paid  to  the  redlor  of  the  faid  pariih, 
and  not  to  tlie  re^or  or  vicar  of  any  other  parifh ;  and  that  the 
defendant  had,  for  divers  years  prior  to  Muhaelmas  17&8,  paid 
*to  the  plaintiff  different  fums  of  money  on  account  of  the  tithe 
of  the  faid  mills  fo  occupied  by  him.  The  bill  further  charged, 
.that  the  defendant  M.  Kerrifon  occupied  a  houfe  in  the  pariih  \ 
that  the  fervants  expployed  about  tlie  n^ills  occupied  by  him 
refided  therein  ;  that  he,  the  plaintifi^  was  well  entitled  to  the 
tithe  of  the  faid  houle  and  mills  \  that  he  never  entered  Into  any 
compofition  or  agreement  whatfoever  with  the  defendant  con« 
cerning  the  tithe  of  the  faid  mills,  nor  had  He,  the  defendant, 
ever  paid  him  any  fum  of  money  for  fuch  tithe  or  any  other 
account,  except  nine  iliillings  a*year  \  and  that  the  faid  fum 
was  paid  him,  as  re^br,  by  the  defendant,  as  proprietor  of 
Buttgay  Staith,  in  confideration  of  part  of  ibc  Gkbe  LjoJs 
belonging  to  the  re£tory  which  had  been  cut  away  many  years 
iince  when  the  courfe  of  ihe  River  upon  which  the  faid  BtM 
was  ereAed  was  altered  ;  and  that  the  fame  was  in  no  manner 
paid  to  him  on  account  of  the  faid  mills,  but  on  the  account 
aforefaid,  ever  iince  the  faid  land  was  cut  away,  and  long  before 
the  faid  mills  were  ere£led.  The- bill  further  charged,  that  the  faid 
defendants  refpcAively  had  refufed  to  come  to  an  account 
with  the  plaintiff  for  the  tithes  of  the  faid  titheable  matters  and 
things  as  aforefaid,  or  to  make  him  any  fatIsfa£tion  for  the  fames 
iind  that  there  vere  verj  confiderable  fums  of  money  due  to  the 

plaintiff 
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plaintiff  on  account  thereof.    The  biH  therefore  prayed^  that  ^t        HAfct 
Machit  might  account  for  t\xt  hay  l^c  had  gathered  in  the  year      ^f'^ 
1792  off  the  rdTpcftive  pieces  of  ground  callc^l  the  Nine  AcnszoA  ^^c  ^m^Vr^^ 
the  Little  MeaJot  tie  Two  Acres  ;  for  the  hay  he  had  gathered,  .q  account  of 
from  17B9  to  1792  refpe£Uvely  from  off  the  piece  of  ground  tithe  hay  made 
part  olEUingham  Meadow}  and  for  the  tithes  thereof  5  thathp  <»  ttt^me  jt. 
might  alfo  give  an  account  of  the  num}>er  of  colts  and  calves  which,  ^^^  Itd^"^ 
duringtbeyear  i789,andfrom*thencc  to  the  time  of  filing  the  bill  sirwgbM  A/*** 
in  Trinity  Term  1793  ;  for  the  number  of  milch  cows  which  dfvf  1 
had  been  fed  by  him  fincc  the  eighteenth  of  O^oher  1791,  and  ©f    «>»«•    *n4 
the  tithe  milk  thereof  j   for  the  lops  of  pollard  trees   and  cilv^tomi;^^ 
other  wood  cut  down,  lopped^  or  grubbed  on  his  fs^rm  during  the  of  ^^l^  ^^. 
faid  time  ;  for  the  garden  ftuff,  apples,  pears,  and  other  titheable  fince  the  i8tii 
matters,  which  he  had  in  each  year  growing  in  the  faid  parifh )  ofoapbtr  1791  { 
for  the  dry,  barren,and  unprofitable  cattle,  which  he  had  in  each  ^JJ°f[**'**  ^ 
year  fince  Michaelmas  1689  fed  and  aglfted  upon  his  farm  ;  for  ^£'1*^ 
the  kinds   and   quantities  jof  grain  ground  in    each  year  at  A.  gaitlea.AiiiF 
the  refpeftive  mills   for  the  time  aforefaid,  and  of  the  rate  widfniitij  and 
ufualiy  paid  for  grinding  each  rcfpefiive  kind  of  grain,  and  of  JLf^^S'?  ^ 
the  fum  of  money,  or,  quantities  of  grain,  and  the  value  thereof,  Ajifi,«i^n-frt| 
they  had  refpe6ti^ely  received,  or   ought  to   Iiave  received,  of  the  pr^tAia^if 
for  grinding  the  fame  ;  for  what  was  due  from  them  rcfpcflively  «i»c  mutdon  of 
for  the  feveral  titheable  matters  before-mentioned;  and  pay  '*»«^do"U«a 
vhat  (hould  appear  due  on  the  taking  of  fuch  account. 

^The  defendant  J.  Machei  admitted,  that  fince  Michaelmas  The   defendant 

1788  he  had  been  in  poffefiion  of  the  farm  and  lands  mentioned  |'«yi»  chat  there 

.In  the  bill ;  that  he  had  mowed  and  gathered  on  ElUngham  »««•«'«  of  »d. 

Meadow  att  thff  hay  that  grew  thereon,  witlv)ut  fctting  out  the  f°  *ui^u''2f  aU 

tithe  thereof  \  ttiat  no  tithe  in  kind  had  ever  been  paid  for  or  in  tithes  aiiang  m 

refped  of  the  fsfid  meadow  ;  and  he  infifted,  that  there  had  been  £/%Ami  Mu^ 

immemorially  payable  to  the  reftor  of  ElUngJ^am  aforeFaid  two-  ^'^  i 
pence  ab  acre,  as  or  by  way  of  fvctdus^  in  lieu  and  fatisfadliou  of     , 

idl  tithes  arifing  from  the  faid  meadow  called  EtUngbiim  Meadowy  . 
that  he  had  offered  to  pay  the  plaintiff  the  Htid  modus  \  but  that 

he  hadrefufed  to  aqcept  of  the  fame      He  alfo  admitted,  that  he  that  he  %nt  t!ie 

iiad  moiled  and  gathered  from  off  the  Nine  Acres  and  the  Littk  plaintiff  notice 

Meadow  xh^  hay  crowine  thereon  ;  and  faid,  that  he  had  given  f^  tithmg  the 

^«        ^       1  I   •      'iT-  J  r        I  1  i_  r  hay  on  the  Nint 

proper  notice  to  the  plamtitf  to  come  and  fee  the  tithes  thereof  ^/^  ^^  ^^ 
iet  out ;  and  that  he  had  duly  fet  it  out  in  cocks  ;  but  that  th^  UuU  Mfmi,  and 
plaintiff  did  not  attend..  He  alfo  faid,  that  he  had  not  depallurcd  that,<in  hisneg- 
on  his  farm  more  than  ei^ht  cows  ;  and  he  fet  forth  all  th<;  J«^"^«55Jitt-nd, 
titheaUc  matters  and  things  he  had,  and  the  values  of  the  tithes  thetuheschwe! 
thereof*     He  alfo  admitted,  that  he  occupied  a  certain  ancient  pi  ^  ^ 

nsKSter  cotfimitt^  caHed  ERingham  MHU  and  no  other  5  thatconfi-  ^^  ElUngtam 
derable  quantities  of  corn  had  been  ground  thereat ;  but  he  faid,  MUi  a  an  ««» 
that  he  could  not  fet  forth  how  much ;  and  he  denied,  that  he  <Mnr  »'//»  and 
had  made  any  confiderable  profit  thereof,  the  monies  expended  ^^  **"  ropain 
by  him  in  the  aeceffary  rcpjhrs  of  the  faid  mill  havinjj  exceeded  ^"^ts^rlfti^' 

his 
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HM.ft        Ills  profits  t  and  infifted,  th«t  tW  plahitlff  wisrnot  enftled totbt 

"tkhe  of  fach  andefft  tn^h     Hcddmlttedy  that  on  the  fi^eenth  cf 

JS^fm^ir  1 78B  4te  had  irattfed  &eh  iro^ce  to  be  4eliTercd  to  die 

^alaHffas  was  f^ated  in  the^Hl  ;  and  denied, 'riiat  he  ever  pre* 

¥ttided  itn]f  -cottipoHtion  eaciAed  bettreon  thein  finte  jUdkiadmar 

Att  thwt  %  m  i<y  giB,  eaficepting  the  faid  tntukt.    If c  denied  -skW  Icnowtedge  ofiim 

^^i^^a^  coftems  to  bring  the  tWie  of  tnJIk  to  tfie  pordi  dF  the  parifli- 

tiMr^tniie  milk  «J**^''^**>  wid  for  the  oixvtpUfcr  pf  fie  Mtiis -to  pay  tithe  to  the 

to  the  cHuMlf'  l^oftisr;  tnrthat  tfie  t>cctipiers  tliercof' had  in  faA  inimeinonalI]r« 

<pctch  9  er  f«r  any  length  of  time,  paid  t1A*  Ibf  the  mHls,  or  any  com* 

thachetudtcn-  pofitleti  In  licu  thereof.    Hcfet  forth  bis  tii9\eable  matters  and 

^foT^hH*-^  thmgs  J  the  'valttcs  thereof;  ^Vhat-Ac  phmtifFhad  accc3)tcdj 

*  «hat  he  had  not  accepted  \  and  the  Several  lenders  he  had  made 

to  the  plaintiff  for  fevcral  of  his  tithes,  -vrbhdi  he  rcfixfcd. 

{rfiat  iht  4um  The  defendant  SL  Kerr^n  adcnitted,  that  the  faaintiff-wss 
pud  on  aMoott  rcftor,  and  entitled  to  t'he  tithes  of  the  pariih,  or  to  fomc  fatif- 
^iau^  **^jS  ^^^^^  ^^  compofition  for  tire  fame  i*»and  flated  the  ftatotr 
Lebe  iMMb,  ID  ^^'  ^^^*  ^*  'ii^titled,  "  An  Ati  for  tnakii^  navigable  the  lELiverf 
•fwdoMg  iAtt  *<  Brandon  ^nd  TTaveney,^  which  divides  the  Cbtintlcs  of  NufJi, 
^criMwi«iMe,ii  *•<.  atid  Suffolk  from  JfA:f/<v  to  Bungaji^  and  did,  that  the 
'm^S^*  marui  lundertakers  having  irtit  .away  Tome  part  ofj  th  Xikbt  Landt 

belonging  to  the  re(!lory  of  EHinphanti  the  comjmiflicsiers^  named 

in  the  faid  a^  for  adjuring  the  differences  that  ihould  ari6 

by  the  making  the  river  between  Becclet  and  Btntgay  navigabk, 

made  an  order,  dated  S^tember  the  twcaty-ififtb  1673,  that  the 

jundertakers  ihould  pay  .to  the  rcilor  of  EHinghof/^  in/Iica.Qf 

ihe  Glebe  Lands  by  them  cut  away  or  impaired,  the  fum  of  five 

ihiliings  yearly  and  every  year  for  evcr«    tie  then  ftace^i^atin 

i'/84  hepurchafed  the  right  to  the  navigation  of  the  faid  rifcf 

W'aveney^  .with  the  'ftaiths  and   locks  thereon,  two  dwciliog* 

lioufes,  and  the  rates  and  tolls  payable  for  the  carriage  of  coah^ 

corn,  timber,  and  other  goods,  upon  the  faid  river,  between  thjC 

tbat   the    ex-  aforefaid  towns,  purfuant  to  the  laid  aA ;  that  in  the  following 

pencesof  crta-  y^j^  jj^  erefted  a  water  ^rn  mil!  on  the  river,  m  the  pari(h  ot 

liiniM  i^new  ,^Bnghamf  and  worked  the  fame  in  February  1786  5  that  heh^ 

koater   •arn'mul  ground  conddcrable  quantities  of  wheat,  but  no  other  gnini 

liaTt  srtatJy  69C-  except  about  three  coombs  of  barley  and  mixed  corn  yearly 

^dcd  the  pro.  thereat,  and  had  received  money  forgrinding  fome  part  thcreofi 

liced-  ^  ^^'  that  he  had  made  profits  of  the  other  part;  but  that  he  had 

fuftained  a  lofs  thereby,  as  the  building  of  the  faid  mill,  and  the 
men's  wages,  far  exceeded  the  profits  thereof ;  jand  he  .infified* 
that  no  tithe  was  due  or  payable  on  account  of  the  faid  mitt, 
IhattTie  tithes  of  o*"  '^^"y  <?o»""  <>'  grain  ground  thereat,  and  particulariy  that  the 
fucb  a  mill  b  tf  tithe  of  fuch  mHl^if  any  fuch  were  due,  wzsspetjinaltabejxijt 
ftK^tkittWd  and  that  he  was  only  bound  of  right  to  render  the  tenth4)art.of 
****  "^'^Ili!  ^^  ^^^^  profits  of  the  mill,  after  deducing  all  charges atteadii^ 
j2dSlSjr  ^^^  'f«»«.  He  alfo  faid,  that  he  lived  in  the  pariih  of  'Aaigty  > 
Ml   wiNTc  4t  that  his  fervants  alfo  lived  theroi  and  net  in  the  pariih  of 

4!tUtAh  U»9fii  wiica  it  bworkid. 

Sllwgbanh 
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rfft,  eitc^pt  at  the  tiickt  of  working  fhe  Miit';  and  robniit-        Hali 
tedy  chat  the  plaintiff. was  not  entitled  to  fiich  relief  againft  him      ^Z^ 
VIS  prayed  by  his  bill ;  but  he  faid,  that,  in  cafe  the  plaintiff     ^^«""* 
ihould  eitablifli  his  right  to  the  faid  tithe,  he  was  ready  to  ac-i 
count  for  the  fame, 

Tbtf  plaintiff  replied  ;  the  defendants  rejoined ;  and  witneftes  The  caufc 
wc^e  examined  on  both  fides ;  and  on  hearing  the  caufe  and  ^^^^^» 
tounfA  6n  the  eighteenth  of  Afay  1797  ;  and  reading,  for  the 
pltiinfiff,  the  anfwers  trf  the  defendant  Machet ;  the  dcpofitions 
<rf*  fe^ci«al  Witnefles  ;  arid  the  depofition  of  Tfaac  Roberts  to  the 
&cth  and  eleventh  interrogatories  being  offered  to  be  read,  and 
i^eAsd  ;  and  on  reading  Bllingham  Tithe  Book  ;  a  decree,  dated 
the  thirtieth  of  ^{^fff   17 16,  Crifpe  v-   Tihhaldsfaji  and  upon 
readings  for  the  defendant  J*  Machet y  the  depofitions  of  feveral 
witncffes ;  fererai  receipts  from  the  plaintiff ;  and  hearing  the  '^^  judgment 
reply,  and  upon  full  debate  of  the  matter  ;  the  caufe  was  or-  pronounced  ^  by 
dered  to  (land  over  for  the  judgment  of  the  Court  ;  and  on  the  the  Lori  chief 
twenty-fcventh  of  May  1797,  judgment  was  pronounced  accord-  Baron.        \ 
ingfy  by  the  Lord  Chief  Baron. 

Tale  CoaRT*  ordered,  that  fo  much  of  the  bill  as  prayed  an  The  bill  difmif- 
account  of  the  tithes  of  hay  gathered  by  y.  Machet  in  the  years  f-^d  withcoftftai 
^7^9$  '790j  1 79 1 J  and  ^792»  from  EUingham  Meadow^  the  to  the  tithe  hay. 
tithe  of  milk  produced  fince  the  eighteenth  of  OBober  1701  by^  j  ^^%*^ 
his  COWS  that  were  fed  and  milked  m  Mettingbam  and  m  tithe  mi'.'{  before 
EUwg^am^  the  tithe  thereof  that  had  been  fet  out  by  him,  the  fctout,  the  tithe 
tithes  of  woody  garden-fluff,  apples,  and  pears,  taken  by  him  ^^ wooH,  garden 
from  off  his  farm  in  Ellirtgham,  and  the  tithes  of  grain  ground  ^nd^Jh^^lthe^ 
at  his  mill,  (hould  be  difmifled  with  cofts,  EiUngbam  Am. 

The  Court  further  ordered  fo  much  of  the  bill  as  fought  an*  The  bui  difmir. 
account  of  the  tithes  of  hay  gathered  by  J.  Machet  in  1792  ^^\  without 
from  th^  Nine  Jcres  and  the  IMe  Meacbw,  10  be  alfo  difmiffcd,  hay  of'/A^jv^! 

but  without  cofts.  ^cm     and    th* 

LittU  Muid, 

Thtf  plaintiff,  with  rcfpeft  to  the  tithes  of  calves  and  colts  The  plaintiff 
produced  by  Mmche^s  cows  and  mares  in  EUingham  in  the  waives  the  ac 
faid  f'our  years,  waived  the  account,  without  cofts  on  either  """*  ®^  ^^ 
fide.  ^'  *!" .  °^  ^°^^' 

and  c:ilves. 

The  CotTRT  further  ordered  the  deputy  to  take  an  account  of  Ths  tithe  m:iic- 
what  was- due  from  Machet  for  the  tithes  of  the  milk  of  the  cows  ^^  ^^  ^^^^ 
depafttrtred  and  milked  in  EUingham  fince  the  eighteenth  of  "^J^'^  ^^^ 
Oi9«A^  1791,  with  cofts.  -  cofts. 

Th£  Court  alfo  ordered  an  account  for  the  tithe  of  a^ift-  Tiic  agiftmem 
ment  of  Afu^^/'/ dry,  barren,  and  unprofitable  cattle  dcnaftured  '•»***  ^*n«  -'^'- 
ia  EUingham  bom  Mchaehnas  l^S9.  '^^^^^     '^*' 

(a)  See  a  c&ufe  printed  10  vol.  i.  page  517. 

Yoi.  iv.  Mm  The 
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Hall  The  deputy  was  alfo  ordered  to  enquire,  whether  the  tendeA 

agMift       mentioned  in  Machefs  anfwer  for  fuch  tithe  of  agiftment,  except 

Th^^tenden  to  ^^  tender  of  five  guineas  which  was  alledged  to  have  been  made 

be  reported,       ^^  ^e  fifteenth  of  Novitnher  I793»  after  the  filing  of  the  UU, 

was  a  fufficient  compenfation  for  the  fame« 

An  aocoum  of  «pHE  CouRT  further  ordered  the  deputy  to  take  an  accouot 
^'^tfct^.  of  what,  if  any  thing,  was  due  from  M.  Kirrifiniox  the  tithe  of 
wnl  decreed,  if  the  clear  yearly  gains  or  profits,  if  any,  at  his  faid  mill  %  and  in 
its  profits  fliaJl  order  to  afcertain  fuch  clear  yearly  gains  and  profits,  the  deputy, 
f***   •*fj*^***  in  computing  the  fame,  was  ordered  to  fct  a  yearly  value  in  the 

o^rent'^f^ann  "^^''^  ^*  ^^^^  "P^"  *^^  ^^^  ^^^  *™^  Toakz  an  allowance  fcr 
wages,'  repaiis,  the  fame,  and  to  afcertain  and  make  a  reafonahle  allowsmce 
and  other  oii(.  for  fervants  wages,  repairs »  and  other  expences  and  out- 
goiagt.  goings. 

toft*  rtfirmd.        The  cofts  not  herein  before  dh-efted,  and  all  further  di- 

re^ions,  were  ordered  to  be  reierved,  until  the  coming  in  of  the 
report. 

The  Court  itji-l. 

Tim.  Tti«f,  Boulter  againjl  Thackwell  \  et  c  ConivA. 

**'*  Worcejierjbtre^  ^^th  June  I797» 

Theiiffceof  tlie  'IpHE  plaintiff,  as  leflee  under  a  leafe,  dated  the  twcnty-fito  of 
Xe'^Tr^nTol  AWmAifr  1 786,  from  the  dean  and  chapter  of  the  cathedral 

-^^cw,  in  ^ar.  chuith  of  Cbrijl  and  the  Blcjfed  Mary  the  Virgin  of  Worcejier^ 
ctflttJhirtytXuPM  of  the  reftory  of  the  Berfow^  other  wife  the  Nether  Berrow,  in  the 
Che  grcfct  and  county  of  Worcejler^  eXcept  the  nomination  of  a  chaplain  or  cu- 
Sl*"  «1^  k[  ^^^  ^^^^^  fervice  of  the  chuith  and  the  curacy  thereof,  claimed 
kiMk***^       "*  ^he  great  and  fmall  tithes  of  the  parilh,  parricularly  the  thhcs  of 

tk)ver  feed,  catrdts,  potatoes^  tumips,flax,  hemp,  liops,  and  other 
roots,  feeds,  apples,  pears,  agiftmenc  of  oxen,  bullocks,  horfes, 
cows,  heifers,  and  other  dry,  barren,  and  unprofitable  catde, 
cows,  mares^  Iheep,  calves,  colts,  lan^bs,  milk,  woo),  pigs,  gedc, 
ducks,  turkies,  hens,  eggs,  and  other  titheable  matters  and 
things  \  and,  charging  that  all  the  Isfnds  on  which  the  faid  mat- 
ters werft  bad  were  not  exempt  from  the  payment  of  fmall 
tithes  in  kind,  or  covered  by  any  nudus  or  legal  compofition  in 
lieu  thereof,  prayed  an  account  and  payment  of  what  ihould 
appear  to  be  due  thereon. 

The  dtfrrdams  The  defendants  admirted,  that  they  occupied  confiderabie 
[^u^^rhMUhi^  eftates,  called  Rye  Court  and  Berra^  Court,  within  the  pariflk ; 
o7m?ik  calve/  ^^^  that  they  had  had  the  feveral  titUeablc  matters  t)efcM'e-men* 
cotts^scxfe^pissy  tioned  thereon  ;  but  they  denied,  that  the  plaintiff' was  entitled 
cyder^  perry,  to  receive  tithes  in  kind  of  milk,  calves,  colts,  geefe,  pigs,  cyder, 
lamb*,  and  the  perry,  lambs,  or  pafturage  of  iheep,  upon  or  from  the  eftates 
iWpa'n2ng«i  *^  occupied  by  themj  but  that  the  feveral  occupiers  of  thofe 
twofstmicaised  two  eftates,  and  alfo  the  owners  and  occupiers  of  aU  other 

K/f  Cour:  uid  £(Tniv  Court  and  tlie  ttW  pf  the  Unds  in  the  parilh  5 

cffiaiet 
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liftates  in  ifae  parifh,  had  immemorially  paid,  and  ought  io  paf »  .  Btftrtfta 
to  the  owner  of  the  redory,  yearly^  on  Micbailmas  Day  old  H^^ 
ftilc,  or  as  foon  afterwards  as  demanded,  as  iHodufsi  in  lieu  "^^l  Cilwi? 
of  the  feveral  fpecies  of  tithes  following  arifing  from  the  faid 
£ftateS|  i>/z.  one  penny  for  the  milk  or  white  of  a  cbw  j  fix* 
pence  for  a  calf }  one  fliilling  for  a  edit ;  eightpence  foi^  a  goofe  a 
bne  penny  for  an  hdgfhead  of  cyder  \  one  penny  tor  an  hogfliead 
of  perry  ;  twopence  for  a  lamb  ;  one  penny,  for  the  dedafturage 
of  a  fheep  \  and  one  (hilling  for  a  fslrrow  of  pigs  ;  and  infifted^ 
that  they,  and  all  thbfe  whofe  cflates  they  had  in  the  premifes  oc- 
cupied by  them,had  claimed  to  havciaiid  had  anally  had,  the  be- 
j&efit  of  fiich  tiiodufes;  that  they  had  al Ways  been  ready  and  willingj^ 
and  had  frequently  offered  to  pay  or  account  with  the  plaintilF 
MOt  oi^ly  for  fuch  tithes  as  were  unprotected  by  fuch  tnodtfes^ 
but  alfo  for  the  faid  tnodufes  themfelves  ;  and  they  fererally 
craved  the  benefit  of  their  tenders,  and  alfo  of  the  faid  modufes^ 
is  fiilly  and  efieAually  a3  if  they  had  pleaded  the  famd  refpeCt* 
ively. 

The  defendants  Ji  Thackvfelt  :lnd  Ji  JathtAan^  as  well  on  tht  and  tiiey  Ate  #  * 
behalf  of  themfelves  as  other  the  owners  and  occupiers  of  lands^  o^  iUirxit^M-' 
tenements,  and  hereditaments,  in  the  pariQi,  filed  their  erofs  Uti  ^-^**    ^*** 
againft  Soulier  and  the  dean  and  chapter  of  Worctfier^  itating       ^ 
the  leafe,  the  modttfes^  and  the  other  matters,  as  in  their  aiifwer 
to  the  original  bill ;  and  prayed,  that  all  the   modufes  t>efore 
fpecified  might  be  for  ever  eftabli(hedi  .    . 

W.  Botilier  admitted  the  leafe  |  and  that  he  had  ever  dhce  'iht  Utte*  4t* 
Accepted  arid  taken  of  and  irom  the  plaintiffs  all  the  great  tithed  niet  the  ciift* 
kriflng  on  the  premifes  in  their  occupation,  or  fomc  compofitioh  ««•  of  the  »•- 
in  lieu  thereof  i  but  denied,  that  any  of  the  aforefaid  modu/es  ^'J^tes^S 
ever  fexifted  ;  and  faid^  that  if  any  fuch  payments  had  bedn  made»  u^d. 
they  were  mere  Umporary  compofithns,  variable  at  pleafure^  aiid  not 
Valid  pi'efcriptiVe  rhgdufes  for  any  particular  tithes  ;  and  that  it 
the  fame  had  been  accepted,  they  had  been  accepted  through 
fome  miftake  \  and  that  fuch  acceptance  ought  not  to  prejudice 
his  intereft,  or  prevent  his  xecovering  or  receiving  fuch  tithek 
in  kind|  or  a  full  compenfatioh  for  them. 

The  dean  and  chapter  of  Worcfjltr  adnlitted  that  they  weH^  n,^  linpitprfa* 
owners  of  the  reAory  and  tithes  ;  that  they  had  granted  fuch  tor  admiu  that 
leafe  to  Boulter  ;  that  Boulter  claimed  to  bfe  entitled  to  all  mai^  *^*  ^X^^^ 
tier  of  tithes  in  kind,  both  great  and  fmall,  arifing  therein,  with-  ^  "*  pMotiff. 
oiit  any  regard  to  the  modufes  fuggefted  as  afclrefaid  ;  but  whe* 
ther  fuch  fMdufes  did  exift  they  faid  that  they  could  not  tell. 

The  plaintiffs  in  both  caufi^S  replied  \  the  defendants  rejoined  The  uuft 
(except  the  dean  and  chaptet  of  Worcejler)  \  and  both  caufts  hc«4« 
came  to  iilue  ;  and  divers  witneffes  were  examined  in  tbt  crtfs 
cayfr  on  both  fides }  and  upon  hearing  counfel  for  all  parties 
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Bo«t.TBs      l»  both  cftufies  v  nnd  reading  the  (cYtni  knlWers  ;  the 
agaUfj^        tdoDs  of  fev«nil  witneiTes  ;  feveml  receipts  for  pfrvy  tkbn  for  the 
'^•^^J^l*'''  *  years  I740>  &c,  v  and  on  full  debate  of  the  matter  $ 

The  bUl  difroif.  The  CoUTlT  ordcrccV  the  ori^fial  billy  fo  far  as  it  (ought  as 
^^1i  ""f'**  *^  accOtmt  for  the  tithes  of  clover  feed,  carrots,  potatoes,  flax,  Iicm^ 
fc«r  *^carrotr  ^^P^  ^^^  Other  herbs,  roots,  and  feeds,,  except  tcmips  and 
potttoes,  honpl  fruits,  excluflve  of  apples  and  pears,  to  be  difmiiied  with  cofb^ 
flax,  &c.  and  an  account  to  be  taken  of  what  was  due  to  Boulter  for  the 

The  tithe  of  tithes  of  turfiips,  agiftment  of  dry,  barren,  and  unprofitable 
tHiTups,  agift.  cattle,  except  Iheep,  and  for  the  tithes  of  wool,  goflings,  dock- 
catSe,  wool,  and  ^'"S^*  chickens,  and  eggs,  with  cofts;  fo  far  as  the  fame  rc- 
poaitry,decre'<i.  fpefted  the  account. 

imies   direacd  .  TRrCoxniT  fuidker  ordered  a  trial  tt  ]»r  upon  the  fblfaMriiig 

to  »y,  whether  Jflucs,  «K.  . 

'*''*M*I!'/***  '  First,  "  Whether,  from  time  whereof  the  nicmory  of  nun 
iji^^ii«  of  the  *^  ^^  *  "^'  ^^  ^^^  contrary,  the  feveral  owners  and  occupiers  q£ 
tithes  of  0  milcb  ^*  the  feveral  eftates  in  the  pleadings  mentioned,  called  or  known 
mw:  *<  bf  tlie  refpedHre  names  of  Rye  Court  and  fie  Berrow  Court^ 

«(  within  the  TcStorj  and  parifliof  Arrow,  ocherwiie  ikeNefkr 
•«  Bnrowy  in  the  county  of  Worcafler^  and  the  thheable  places 
M  thereof,  and  alfo  the  owners  and  occupiers  of  aH  other  eftates 
M  withia  the  fatd  re£b>ry  and  pariih  refpeAively,  have  paid,  and 
<*  have  uicd  and  beenaccuftomed  to  pay,  and  ft  ill  of  right  ought 
<<  to  pay,  to  the  feveral  and  refpeAive  owners  and  proprietors 
<<  of  the  reAoty  and  parlbnage  for  the  time  being,  their  farmers 
<'  and  leflees,  yearly,  on  the  fcaft  of  Stunt  Michael  the  Arch^ 
'<  angel  before  the  alteration  of  the  ftile  of  the  year,  or  as  loon 
<<  after  as  demanded,  the  fum  of  one  penny  for  every  mildi  cow 
*<  kept,  fed,  and  depaftured,  on  the  faid  two  eftates  called 
5<  Rye  Court  and  the  BerroKu  Courts  and  all  other  eftates  within 
.^<  the  faid  reAory  and  parifh,  as  a  modw  far  or  in  lieu  of  the 
«  tithe  of  the  milk  or  white  of  fuch  cow,*' 

£d.  in  fieu  of  SscoiCDLT,  <<  Whether,  from  time  whereof  tiie  memory  of 
the  tithes  of  a  u  nj^u  is  not  to  the  contrary,  the  feveral  owners  and  occupicn 
^'■^*  «'  of  the  feveral  eftates  in  the  pleadings  mentionQd,  called  or 

<<  known  by  the  refpeAive  names  of  Rye  Court  and  the  Berrov 
*«  Courts  within  the  redlory  and  pailm  of  Berrow,  otherwife 
<«  the  Nether  BArrovj,  in  the  county  of  Worcejler,  and  the  tithe- 
**  able  places  thereof,  and  alfo  the  owners  and  occupiers  of  all 
♦•  other  the  eftates  within  the  faid  rcftoryand  parifli  refpeftivcly, 
^  have  paid,  and  have  ufed  and  been  accuitomed  to  pay,  and 
«<  ftill  of  right  ought  to*  pay,  to  the  feveral  and  rcfpcftifc^ 
<<  owners  and  proprietors  of  the  iaid  reAory  ;ind  paribnagefor'' 
<<  the  time  beings  their  farmers  and  leiTeesj  yearly,  on  the  feaft 
<<  of  Saint  Michael  the  Archangel  heSorc  the  alteration  of  thr 
.  <^  ftile  of  the  year,  or  as  foon  after  as  demanded,  the  Aun  of 
<<  iixpence  for  every  calf  dropped,  on  the  faid  two  eftates  ca^ 

4:      •  "Jf/f' 
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^  Rfe  C$utct  and  tie  Berrow  Qmrtj  and  -on  all  other' eftttea      Bo^t¥s« 
^*  within  the  faid  redory  and  parUhj  a«  a  mcduj  far  and  ki  lien         V^ 
f*  of  the  tithe  of  fuch  calf."  "^l^lS!  * 

ft 

Thirdj-t,  "  Whether,  from  time  whereof  the  melmory  of  i«.inUcuoftfce 
'<  roan  is  not  to  the  contrary,  the  feveral  owners  and  occupiers  tithe  of  a  C9k. 
'<  of  the  feveral  eflati^s  in  the  pleadings  mentioned,  called  or 
«'  known  by  the  refpcftivc  names  of  Ry^  Court  and  ibe  Borrow 
«  Courtf  within  the  reftory  and  parifh  of  Borrow,  otherwiic 
««  tie  Nether  Berrow^  in  the  county  of  W^rceJIer,  and  the  titho- 
«<  able  places  thereof,  and  alfo  the  owners  and  occupiers  of  all  ^ 

'«  vdier  tke  eftates  wtthin  the  faid  roAoiy  and  parifh  refpeAively» 
#<  have  paid,  and  have  ufed  and  been  accuftomed  to  pay,  and 
^  ilill  of  right  ought  to  pay,  to  the  feveral  and  refpe^blve  owners 
«  and  proprietors  of  the  faid  rectory  and  parfonage  for  the  time 
*<  being,  their  farmers  and  leflees,  yearly,  on  the  feaft  of  &aiM 
^  Michael  the  Archangel  before  the  alteration  of  the  ftile  of  the 
*<«  year,  or  as  ibon  after  as  demanded,  the  fum  of  one  fhilliiig 
•«  for  every  colt  fallen,  on  the  faid  two  eftates  called  Rye  CoUrt 
«  and  the  Berrow  Courts  and  on  all  other  eftates  within  the  faid 
«  rectory  and  parifh,  as  a  modus  for  aild  in  lien  of  the  tithe  of 
«  fuch  colt." 

Fourthly,  *'  Whether,  from  the  timeHDrhereof  the  memorjr  id.  in nea  of  the 
«  of  man  is  not  to  the  contrary,  the  feveral  owners  and  occa-  xthe  o(a  bogf* 
w  piers  of  the  feveral  eftates  in  the  pleadings  mentioned,  called  ^^  of  cyder. 
««  or  known  by  the  refpeftive  names  oiRye  CQurt  and  the  Berrow 
*<  Courts  within  the  redory  and  pari(h  of  Berrow,  otherwife  tie 
<<  Nether  Berrow,  in  the  county  of  Worcejler^  and  the  titheahle 
<<  places  thereof^  and  alfo  the  owners  and  occupiers  of  all  other 
"^  eftates  within  the  faid  tedory  and  parilh  refpedively^  have  ' 
<^  paid»  and  have  ufed  and  been  accuftomed  to  pay,  and  ftili  of 
<<  right  ought  to  pay,  to  the  feveral  and  refpe&ivc  owners  and 
<«  proprietors  of  the  faid  rectory  and  parfooage  for  the  time 
e^  being,  their  farmers  and  leflees,  yearly,  on  the  feaft  of  &7iftf 
<<  Michael  the  Archangel  before  the  alteration  of  the  fiile  of  the 
<<  year,  or  as  foon  after  as  demanded,  the  fum  of  one  penny  for 
^<  c^^xy  hogfliead  of  cyder  made  on  the  faid  two  eftaites  tailed 
<(  Rye  Court  and  the  Berr9w  Courts  and  on  all  other  eftates  within 
«<  the  faid  re£tory  and  parifli^  as  a  modus  for  and  in  lieu  of  the 
^<  tithe  of  fuch  cyder." 

*  • 

Fifthly,  "  Whether,  from  timti  whereof  the  memory  of  id.  in  lieu  of  the 
<<  man  is  not  to  the  contrary,  the  feveral  owners  and  occupiers  titlie  of  a  begfc 
««  of  the  feveral  eftates  in  the  pleadings  mentioned,  called  or  i^^f  i^'h 
<<  known  by  the  refpe^tive  names  of  Rye  Court  and  the  Berrow 
«  Court f  within  the  reftory  and  parifh  of  Berrow^  otherwife  tie 
^<  Nether  Berrou^  in  ,the  county  of  Worcefier^  and  the  titheable 
*(  places  thereof,  and  alfo  the  owners  and  occupiers  of  allothex' 
f*  eftates  within  the  faid  refbory  and  parifti  refpeAively,  have 

M  m  3  <^  paidj 
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]l»tfitTi»  f#  paid,  and  hare  nfcd  and  been  accnftomed  to  pay,  and  ftJIl  of 
T«  ^v99jtLL  **  right  ought  to  pay,  to  .the  fevcral  and  rcfpc£Hvc  owners  and 
^ICmtrq^  *  **  proprietors  of  the  faid  rcftory  and  parfenage  for  the  time 
<<  being,  their  farmers  or  le0ees,  yearly,  on  th^  feaft  of  Samt 
<<  Miebail  the  Archangel  before  the  alteratiqn  of  the  ftileof  th^ 
f f  year,  of  as  foon  after  as  demanded,  the  iiim  of  one  penny  fer 
^  every  hogfliead  of  perry  made  on  the  faid  two  eftates  called 
f^  Rye  Court  and  the  Berrow  Courts  and  on  all  other  elfaites 
*f  within  the  faid  rectory  and  parifht  as  a  tnodtu  for  ^nd  in  lieu 
**  of  the  tithe  of  fuch  perry." 

^^^?^      SiXTHLT,  **  Whether,  from  time  wheveof  the  memory  of 
litbeof  4  Zw.   ^1  jj^j^jj  1^  jjQ^  ^^  ^Yit,  contrary,  the  ieveral  owners  and  occnpierr 

f<  of  the  feveral  eftates  in  the  pleadings  mentioned,  called  or 
'<  known  by  the  refpe£Uve  names  oiF  Rye  Court  and  the  Bemv 
f*  Ccurtf  within  the  rectory  and  pari(h  of  Berrow,  otherwife  tbe 
*«'  Nether  Berrow^  in  the  county  of  Worcefier^  and  the  titheaUe 
^  places  thereof,  and  alfo  the  owners  and  occupiers  of  all  other 
^^  eftates  within  the  faid  reftory  and  parifli  refpe£tively,  have 
^<  paid»  and  have  ufed  and  been  accuftomed  to  pay,  and  ftili  of 
f<  right  ought  to  pay,  to  the  feveral  and  refpeAive  owners  and 
'^  proprietors  of  the- faid  rectory  and  parfonage  for  the  time 
f«  being,  their  farmers  or  leflees,  yearly,  on  the  feaft  of  S«b/ 
f«  Michael  the  Archangel  before  the  alteration  of  the  ftilc  of  the 
f*  year,  or  as  foon  after  as  demanded,  the  fum  of  twopence  for 
•*  every  lamb  dropped,  yeaned,  or  fallen  on  the  faid  two  eftates 
•*  called  Rye  Court  and  the  Berrow  Courts  and  on  all  other  cftate 
**  within  the  faid  reftory  and  parifh,  as  a  modus  for  and  in  lien 
«  of  the  tithe  of  fuch  lamb." 

^4.  inli^  dhje      Sbventhlt,  <«  Whether,  from  time  whereof  the  memory  of 

SSk  o/  Sw  **  ^^^  *^  °^^  ^^  ^^^  contrary,  the  feveral  owners  and  occupien 
^  *  '  f*  of  the  feveral  eftates  in  the  pleadings  mentioned,  called  or 
f'  known  by  the  refpeftive  n^mes  of  Rye  Cotirt  and  the  Bemv 
f*  Courtf  within  the  reft6ry  and  parifli  of  Berrow,  otherwife  A 
"  Nether  Berrow,  m  the  county  of  If  crcefter,  and  the  tttheaUe 
f<  plates  thereof,  and  alfo  the  owners  a^d  occupiers  of  all  other 
f*  eftates  within  the  faid  reAory  and  parifli  refpeAively,  have 
<(  paid,  and  have  ufed  and  been  accuftomed  to  pay,  and  ftiUof 
f^  right  ought  to  pay,  to  the  feveral  and  refpedtive  owners  and 
•*  proprietors  of  the  faid  rcftory  and  parfonage  for  the  time 
f*  being,  their  farmery  or  leflees,  yearly,  on  the  feaft  ofSoh^ 
f  <  Michael  the  Archangel  before  the  alteration  of  the  ftile  of  the 
♦*  year,  or  as  foon  after  as  demanded,  the  fum  of  one  penny  for 
<*  each  ftieep  fed  and  depaftured  on  the  faid  two  eftates  called 
f «  Rye  Court  and  the  Berrow  Court,  and  on  all  other  eftates  within 
^<  the  faid  redlory  and  parift),  as  a  modus  for  and  in  lieu  of  the 
f*  tithe  of  the  depafturage  of  fuch  fliecpt*' 

ffcloliniofthe      EiGHTHLT,  "  "Whether,  from  time  thereof  the  memory  of 
tithet  of  i^y^r.  «4  inanis  not'to  the  contrary,  th<;.  feveral  owners  and  occupiers 
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* 

^  of  the  feveral  eftates  in  the  pleadings  mentioned,  called  or      Bo^ltik 

^  known  by  the  refpeAivc  names  of  Rye  Court  and  ihi  Berrvfii}        nf^ 

<«  Cmrt^  within  the  reftory  and  parifli  of  Berrtnu^  otherwife  iht  ^"^JSIJl'  * 

*«  Nether  Berrew^  in  the  county  of  Worcejier^^  and  the  titheable  *?•■*«• 

'<  places  thereof,  and  alio  the  owners  and  occupiers  of  all  other 

<<  eftates  within  the  faid  refbory  and  parifli  refpeAiTely,  have 

<<  paidi  and  have  ufed  and^been  accuftomed  to  pay,  and  ftill  of 

^  right  ought  to  pay,  to  the  feveral  and  refpeftive  owners 

'<  and  proprietors  of  the  laid  reAory  and  parfonage  for  the  time 

*<  being,  their  farmers  or  Icflees,  yearly,  at  the  feaft  of  imnt 

<^  Midmltbe  JrchangelhtSoxc  the  alteration  of  the  ftileof  the 

'^  year,  or  as  ibbn  after  as  demanded,  the  fum  of  one  fliilling  for 

*<  every  farrow  of  pigs  farrowed  on  the  faid  two  eftates  called 

*^  Rye  Court  and  the  Berrow  Courts  and  on  all  other  eftates  within 

*^  the  iaid  redory  and  parifli,  as  a  modus  for  and  in  lieu  of  the 

<<  tithe  of  fuch  farrow  pigs." 

The  defendants  in  the  original  caufe  to  be  plaintlflEs  at  law  ;  Tht  defendanci 
the  Judge  to  be  at  liberty  to  indorfe  any  thing  fpccial ;  and  the  **  ^^  *•  ^ 
confideration  of  cofts  in  refpeft  of  the  faid  iffucs,  and  fubfcquent  P**^*  •tlrr* 
cofts  in  refpeA  to  the  accounts  directed,  and  all  further  direc« 
tions,  to  be  refcrved. 

On  the  eleventh  of  May  1796,  the  faid  iflTues  were  ordered  to  The  iffgct  er. 
be  taken  as  confejfed  by  the  faid  William  Boulter  ;  and  on  the  ^«*  to  be  uH* 
fourteenth  of  May  1798,  the  caufe  (landing  in  the  paper  of  "«««!fiM 
caufes  for  further  diredlions,  counfel  were  heard  for  all  parties ; 
and  on  reading  the  decree  and  order  of  the  eleventh  of  May  for 
taking  the  faid  iflues/rv  confejjo  % 

The  Court  ordered  the  faid  modufes  to  be  eflablifl^d  with*  The  mdujet  ^ 
out  cofts  as  between  John  Thackwell,  Thomas  Jackman^  and  WiL  ilablUhed,  wht 
fiam  Boulter^  parties  to  the  (aid  ifTues  \  and  the  deputy  to  tax  ^^'^ 
the  cofts  of  the  dean  and  chapter  of  fVorcefter^  to  be  paid  by  John 
IThachwell  and  Thomas  Jaclman^  whQ  are  to  receive  the  fame 
j^gain  from  ffVliam  Boulter^ 

A.  Macdonald, 

Vt.  HOTHAM. 

R.  Perryn^ 

A.  THOMSOIi^ 

Chapman  agabiji  Beard^  TaiH.  Thic, 

37.  Gso.  3* 
Somerfetjbire^  iZthJuly  1797. 

^T^HE  bill  ftated,  that  the  plaintiff  was,  in  Ofhber  1778,  duly  The  tIcm-  of 
■*-  prefented,  inftituted,  and  induced,  into  the  vicarage  of  JBtmoiU,  in  80- 
Benwellf  in  the  county  of  Somerfet\  that,  as  vicar  thereof,  he  **''^^i.^r, 
was,  by  fome  ancient  endowment,  prefcriptiop,  uiage,  or  other*  J^^  i^^  ^^  • 
wife,  entitled  %Q  the  fmall  tithes,  particularly  the  tithe  of  milk,  s,  c  Ao^ 

Mm  4  yearly  ^ep.^,. ' 
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Chafman  yearly  arifing  in  the  parilh  ;  that  the  defexidalit  bad  e?€r  &ice 
^^'"^  occupied  a  farm  therein^  aiM  had  J^ept  divers  milch^  <;QWft,  v^iidi 
bad  produced  oxUk  thcreooj  but  that  he  had  refuied  jto  pay  the 
tithes  thereof,  under  a  pretence  that  the  faid  cows  bad  been 
wholly  fed  on  hay  and  aftex-pafture,  and  -tbat  90  ijtbcs  wott 
payable  for  the  milk  of  co^s  (o  fed  ;  but  the  bill  charged,  ihat 
they  had  been  fed  on  grafs  lands  that  h^  not  been  joaowed  tint 
year,  as  well  as  on  hay  and  on  after -pafiuriC ;  ^nd  prpfedl  as 
account  of  the  tithes  of  the  faid  milk^  and  paymeiac  6f  vbat 
.ibould  appear  due  on  fuch  account. 

The  defendant  The  defendant  fakl»  that  the  plaintiflf  had  not  been  ivAj 
^7'*  ff  had  ^^  P^^^^^^y  inftituwd,  and  indufted  into  the  faid  vicarage  ;  that 
read  tU  thirty-  ^^»  ^^  defendant,  had  been  a  reildeot  in  the  parifh  citet  fincc 
MM  articles,  a«  the  plaintiff  had  taken  upon  bim  the  i;hara£ber  of  vicar  $  that  he 
prcfcribedbythc  had  not  publicly  read  in  the  faid  parlfli-GhDrch  the,  artides  tf 
'^d  ^Y^^'h^'  religion  mentioned  and  prefcribed  by  the  flatute  of  the  13.  Eliz* 
Sore  he  wa«  not  ^*  '2'  "0''.h^^  ^^  ^^Y  manner  delivered  his  aflent  to  fuch  articles, 
(Bniided  to  the  nor  taken  the  oath  of  allegiance  or  fupremacyin  any  of  bis  ma- 
tithes  i  jeft/s  courts  of  record  at  IVeJlmtfiflery  or  elfewhere  in  Englanis 

and  that,  for  want  of  fuch  indudlion,  and  reading  fuch  articles  ef 

religioTiy  and  taking  the  oaths  as  before-mentioned,  he  had  not 

been,  nor  was  in  any  manner  entitled  to  receive  the  fmall  ttthcs* 

belonging  10  the  vicarage.    The  defendant  ^admitted>  tbatt  ever 

£;ice  the  plaintifTs  prctende4  indudlipii,  he  h^ad  occupied  aiaim 

in  the  parilh  ;  that   he.  h^  depaflured  thereon  B^any  milch 

cows  ;  and  that  he  had,  for  the  reafons  afo^efaid,  rcfufed  tp 

pay  the  plaintiff  the  tithes  of  the  milk  thereof;  the  qiuntUj 

of  which,  and  the  number  of  cows  by  which  it  had  been  pro- 

^t  tbit  tf  he  duced,  he  fet  forth.     He  alio  infifted,  that  there  was  in  the  parifii 

^***nSk  *^'****  *  modus  of  twopence  an  acre  payable  to  thcrtftor  in  lieu  of  tithe 

covered  by  a  «o.  ^^7  >  ^^^  ^^*^  ^^  ^^^  thereby  exempted  from  paying  the  tithes 

duioixt,  ana.  ^  milk;  but  he  fubmitted  to  account,  in  cafe  tioe  pbdmiff 

cre  that    was  (hould  prove  his  right  to  the  laid  tithes. 

payable    to  the 

rcdor  in  lieu  of  tithe  hay. 

The  caufe  The  plaintiff  replied  ;  the  defendant  rejoined }  and  diver* 

heard.  witnefles  were  examined  ;  and  now  upon  hearing  counfel  on 

both  fides*;  ind  reading,  on  behalf  of  the  plaintiff,  the  fall  evi^ 
dence,  to  wit,  the  inftitution  of  the  plaintiff,  dated  the  fifth  of 
OBober  1778  i  the  depofitions  of  feveral  witneffes  ;  and  a  notke 
from  the  defendant  to  the  plaintiff,  dated  the  twenty-fixth  of 
September  1 792  ;  and  alfo  reading  feveral  depofitions  of  witneffes 
taken  in  the  caufe  on  the  behalf  of  the  faid  defendant  \  aDd<A 
full  debate  j 

The  tUhet^'de-      The  Court  ordered  the  d/cputy  to  take  aa  account  of  the  tHbe 
manded  by  the  milk'  demanded  by  tlie  bdl,  \ritb  cofis« 

biH"      decreed  HAOOV 

with  coftii. 


0 
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Bedfordfijire^  Z'jih  November  1797. 

*W  ^f I£  vicar  <if  Str^ley^  in  the  county  of  Btifrrdf  dwinQt)  tbe  ''^^^  vicar  of 
>  A  fsnall  titlies  arifing  in  tfcf  :parUh,  cxcqjt  of  fttdk  as  f  ^'f^*  •"  ^'^• 
|we&4>fiOtt  Shenfmbpe  Bury  PaH»  %  tnU  ftalfid.tbfttthe  defeAdant  '^Zf!!o%hlu^^ 
yras  ievGsd  in  fee  ivn|)ie  of  the  rc^^orj  $  thatiie  vasSn  jx^ffeffioa  tithn  of  tiie 
of  4:be  «it)i£B  ari&ag  tborcin,  except  fuch  as  he>  tbe  plaiotitF,  '^^'^^  catied 
ciaia)£^,  and  ^except  the  tithes  of  the  townfliip  q(  Sharpenboe  \  ^^*^PP^  Farm 
chat  \^  occupied  laudls  in  the  parifb  not  wkhio  the  tovrniivip  of  ^, J  '     /"^T 

Of  »        ^^  r    Pi       .       f        n  r-  •       i      i  ''^' •        Farm    m    kiixL 

Sharpenhoe  or  part  of  Ebarpiffhoi  isury  tarm^  particularly  certain  although  \\\t  faid 
lands  called  the  Upper  Farm  and  the  j.ow/^r  Farm  ;  that  he  had  lands  arc  in  the 
Ikgifte^  barren  and  uhproikaUe  cattle,  as  weil  as  co^'s  which  had  '^.^^^^  occupa- 
«nilk  andxalves,  and  fiieep  which  had  lamias  and  wool,  thereon,  © °"  rhe^^b-*^^/?^ 
and  had  refufed  to  pay  the  tithes  thereof.  The  bill  thenchaiged,  The  vicar  is"  ifj 
that  the  piaintiflF  and  his  preclecei?brs  were  entitled  to  the  fmall  enciiiedtoayciir. 
tithes  in  fuch  part  of  the  parift  as  before  mentioned  ;  tliat  they  ^^  P«nfi«i  oi  4I. 
had  always,  receiycd  the  fame,  or  fome  compofition  in  lieu  \^l'  '**:   *'*^ 
thereof^   and  particulariy  prior    to  Michaelmas   1793;  tiiat  a 
fcudon    of    four    pounds,  thirteen    iaillings,   and  fourpcnce 
vas  du«  to  the  vicar  out  of  the  faid  redory  by  fome  ancient 
endowment,  ufage,  cuAom,  or  prefcription»  as  well  as  fuch  finaU 
tithes  as  ffforefaid,  as  appeared  by  aocient  deeds  and  writiogs 
ia  the  defendant's  cuftody  ;  that  the  re&ory  had  always. been 
granted  and  conveyed  fubjcA  to  fuch  penilon  \  that  the  faid 
penfioa  hjid  neyer  been  paid  of  accepted  in  lieu  of  any  tithes  } 
but  tl^at,  on  the  contrary,  the  fmall  tithes  arillng  00  the  lands 
fheniKXupiedby  the  defendant,  and  on  the  other  lands  in  ch<l 
parith,  excq^t  on  Sbprpetihe  Bury  Farm^  had  been  paid  to  the 
plauitiff  and  his  predeceiTors.     The  bill  alfo  charged,  that  the 
land«  fo  occupied  by  the  defendant  were  not  giebe  lands  belonging 
to  the  reAory,  nor  in  any  manner  appendant  thereto.    The  bill 
therefore  prayed  an  account  of  the  tithes  of  the  agiftment  of 
barren  and  unprofitable  cattle,  calves,  lambs,  woolj  milki  and 
^l  other  fmaU  tithes  iince  Michaelmas  1 793, 

The  defendaot  admitted,  that  he  occupied  the  JJpper  Farm  and 
the  Louver  Farm^  and  that  he  had  the  titheable  matters  thereon,  as 
ftated  in  the  bill  ;  but  he  indfted,  that  the  faid  farms,  or  a  con<» 
iiderable  part  thereof,  were  ^ppurtei^ant  to  and  part  of  tne 
redtory,  and  that  therefore  he  ought  not  to  pay  tithes  fo  long  as 
the  fame  continued  in  his  ovn  hands  and  occupation  ;  that  the 
plaintiff's  predeceflbrs  had  not  received  any  part  of  the  fmall 
tithes  thereof}  that  a  penflon  of  four  pounijs,  thirteen  fhillingS| 
and  fourpence,  was  payable  to  the  plaintiff,  as  vicar  of  Stretley^ 
out  of  the  re£lory,  in  full  fatisfadtion  of  all  tithes  whatfoever  \ 
that  the  faid  rcfiory  had  always  been  granted  and  conveyed 
(M)>i^Jthcret9,    |ie  then  fet  fortb|  (hat  by  .letters  patent,  dated 

the 
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Ramw       the  twenty-fourth  of  SipUmher^  in  the  thirty^ijzth  jnetr  of  Bimj 
^fi^fi        fie  Eighth^  the  faid  king  granted^  among  other  thii^^  «^  all  that 
SfAAiHALft*    ^j  ^Yic  rcflory  and  church  of  Stretley,  otherwUe  Stretdij^  with  the 
^*  appurtenances,  in  the  county  of  <ff/^^J,  to  the  late  mooaftery 
^  or  priory  of  Mariyatei^  in  the  iaid  county,  formerly  beloBgiDg 
^  and  appertaining,  and  being  parcel  of  the  pofleffions  or  refe- 
«<  mies  of  the  faid  monaftery,  and  all  the  premifes  and  lands, 
««  woods,  glebes,  tithes,  as  well  great  as  fmalI,obtention%  frdts, 
<<  profits,  commodities,  and  emoluments  whsitfoever^  with  the 
<^  appurtenances,  to  the  faid  reftory  and  church  belonging,  or  ia 
^  anywife  appertaining,  and  alfo  the  advowibn,  donation,  pre- 
f*  fentation,  free  difpofitjon,  and  right  of  patronage  of  the  n- 
^  carage  of  Stretles^  otherwife  Stretelej^  to  T,  Norton  and  hit 
^x  heirs  for  ever,  iubjeA  to  the  payment  of  four  pounds^  thir. 
**  teen  (hillings,  and  fourpende^  to  the  vicar  thereof,  and  Us 
*<  fucceSbf^Tor  the  time  being ;"  that  by  virtue  of  feveral  mefne 
conveyances,  and  particularly  of  certain   indentures  of  leaA 
and  releafe,  dated  the  tenth  and  eleventh  of  Fehruar%  1 790^  aad 
made  between  IV.  Mainwaring  and  the  defendant,  tor  the  con- 
iideration  therein  mentioned,  the  faid  re£kory  impropriate,  pre* 
miies,  farms,  lands,  and  tithes,  were  granted  and  conveyed  to 
the  defendant ;  that  both  the  Upper  Farm  and  tbe  Lnuer  Am 
were  included  therein  ;  and  that  the  faid  rectory,  lands,  and 
premifes,  were  now  in  his  pofleffion  and  occupation  under  and 
from,  the  faid  grant  and  conveyance  aforelaid  %  that  he  vras  tht 
cywner  and  occupier  thereof,  and  feifed  in  fee  fimple  of  the 
inheritance  thereof }  that  all,  or  a  confiderable  part  of  the  land 
occupied  by  him,  were  glebe  lands  belonging  to  the  rectory,  they 
being  appendant  and  appurtenant  thereto  ;  but  he  admitted, 
«  that  fome  part  of  the  faid  lands  belonging  to  hisfarms  had  been 

the  property  of  fome  other  perfons  than  thofe  through  whom  he 
now  derived  his  title  to  the  rcAory.  He  further  fatd^  that  he 
claimed  the  reAory,  farm,  and  lands  thereto  belonging  under 
WiUiam  Gcldfmith  ;  that  he,  fome  time  after  the  faid  lands  and 
premifes  came  to  him,  purchased  tbe  tithes  thereof  from  the 
reAory  ;  that  he  never  entered  into  any  compoiition  whatfbever 
vrith  the  plaintiff  for  the  tithes  thereof,  nor  did  he  believe  that 
the  faid  lands,  or  any  part  thereof,  had  ever  paid  any  tithes 
whatfoever  to  the  plaintiff  or  his  predeceflbrs  vicars  of  the  faid 
parifh,  either  during  the  occupation  of  the  reAor  himfelf,  or  his 
Icfiees,  or  that  any  compofition  for  fmall  tithes  was  ever  paid  by 
the  owners  or  occupiers  of  fuch  farms  and  lands  in  lieu  thereof; 
and  he  fubmttted,  that  he  was  not  bound  to  come  to  any  accoant 
for  fuch  fmall  tithes,  or  to  make  the  plaintiffanyfatbfftAionfor 
the  fame,  except  the  faid  annual  flipend  of  four  pounds,  thirteen 
fhillings,  and  fourpence. 

The  plaintiff  replied ;  the  defendant  rejoined  ;  and  divers 
witneiTc^   were  examined  oa  both  fides  ^    and  upon  heating 

ceunfel  \ 
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cbonfel ;  and  reading  the  depofitions  of  feveml  witneSes  taken  Haoqw 
in  the  caufe  on  both  lides  j  and  an  extraft  from  the  eccleliaftical  ,«^^ 
iurye7  m  the  first  fruits  office,  taken  in  purfuance  of 
s6.  Hen.  8.  fp  far  as  related  to  the  vicarage  of  Stretley  \  a  decree 
of  the  court  of  augmentation  of  the  revenues  of  the  crown, 
in  the  cuftody  of  the  king's  remembrancer,  dated  Eafter  Tenn^ 
in  the  thirty-fourth  year  of  Henry  the  Eigfitb  g  aqd  hear|bg  the 
reply ;  and  on  lull  debate  of  the  matter ; 

The  G)URT  ordered  the  deputy  to  take  an  account  of  all 
the  fmall  tithes  which  had  arifen  on  the  lands  and  premifes 
occupied  by  the  defendant,  in  the  pleadings  mentioned,  iince 
JUicbaelmoj  ijg^  ;  but  the  plaintiffoffering  to  waive  the  account, 
upon  the  defendant  paying  fifty  pounds  for  the  fmall  tithes  up 
to  Michaelmas  laft  paft,  exclufive  of  the  penfiop  of  four  pounds, 
thirteen  fliillings,  and  fourpence,  and  the  defendant  agreeing 
thereto,  the  faid  fum  of  fifty  pounds  for  his  tithes  and  the  cofts 
^  fuit  wei'e  gr^ered  to  be  paid  by  the  defendant  accordingly. 

The  9^0rt  yuu^ 


Hatch  againji  Qoring,  Micv.  Tybm^ 

38.  Geo.  !• 

Suffix^  24/A  Novftnier  1797, 

'npHE  plamtifFias  the  vicarofthe  parifh  of  X^^/ivg/d/y,  in  the  The  tick  «r 
^  countyofSAT^x,  claimed  all  the  tithes  of  the  pari{h,excepting  ^afiingnm,  aa 
of  corn  and  hay,  and  as  the  Icflee  of  the  rcftory  under  Saint  Afaty  ^^'  «»5ndtW 
AtagdaUn  College^  in  Oxford^  the  tithes  of  corn  and  hay ;  and  flated,  J^  IndSifa 
that  thedefendant)  previous  to  Michaelmas  1 7891  occupied  farms  of  iheep  ani 
and  lands  in  WaJbington^WL  which  his  dwelling-houfe  was  fituate,  ewes  ttat  met 
and  alfo  other  farms  and  lands  in  the  parifli  of  Findon^  adjoining  fraudtfcntiy  re- 
thereto  }  that  he  had  paid  to  the  rcftor  of  Findon  ever  fince  a  "^^  '"'"^arifll 
certain  compofition  in  Iteu  of  all  tithes  payable  by  him  to  the  of  J^x^^viorclie 
reAor  there  %  that  previous  to  that  time,  he  had  paid  to  the  purpofe  df bcif« 
plaintiff,  as  vicar,  and  as  leflee  of  the  impropriate  reftory  of  f**<>™  «d  |*«*- 
Wajhinghn^  a  certain  compofition  in  lieu  of  all  the- tithes  payable  ^^^^^^i^^^Sl 
by  him  within  the  faid  parifh ;  that  he  had  given  a  proper  notice  ijie  vicar  GftJiv 
to  determine  the  fame  at  Michaelmas  1789  ;  that  the  fame  faid  tithe  :  u4 
was  accordmgly  determined  at  that  time  ^  that  before,  or  fhortly  f«^o  ifthercis 
after  fuch  notice  was  given,  the  defendant  laid  down  the  whole,  ^  *  ,2?^**  ** 
or  the  greater  part  of  his  lands  in  the  faid  parifh  with  grafs  |  twcnJy.fbunSi* 
that  he  had  ever  fince  ufed  the  fame  as  grafs  lan4  ;  ths^t  every  S«twrds]i 
in  every  year  fince  Michaelmas  1789  he  had  kept,  fed,  and  ""«*  fa  S^^ 
depafliired  thereon,  ewes  and  other  Iheep,  which  yielded  wool  IJT^/' *°.Jj^2 
and  lambs  ;  that  he  had  alfo  agifled  barren  and  unprofitable  pouUiy«^ 
pttle  thereon,  and  alfo  horfes,  bullocks,  and  other  cattle,  which 
were  ufed  by  him  for  the  plough  or  for  draught  upon 
titslfMidf  in  the  PfU:i(h  of  Findcn^  thai  the  faid  ewes  and  other 

flxcep 
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Hatch       jQi^p  had  been  taken  out  of  the  jparifh  6f  Wajbinffim  into 
-  00^'^^        ^^'^  pwUh  of  Finthn  for  the  purpoie  of  lambiog  and 


ihorn  out  of  the  parifli  of  Wajbington^  with  a  view  ta 
the  plaintiff  of  his  tithes  of  the  lambs  and  the  wool  of  fudi 
and  (^her  fliecp  \  that  the  faid  hories,  bullocks,  and 
cattk,  were  not  ufed  by  the  defendant  for  the  ploogb  or  £9r 
draught  in  %&j  of  fuch  ;^ears  upon  his  lands  in  the  pariib  of 
Wafhingt(m\  and  that  fuch  horfes,  bullocks,  or  other  cattle, 
or  any  of  them,  did  not,  in  any  of  fuch  years,  yield  any  {»-ofit 
^  the  filaintaff  \  and  as  evtdeoce  thereofi  he  charged,  that  the 
«rhok,  <>r  muoh  tlie  greater  part  of  the  faid  defendant's  lands  in 
Wu^'mp9m  had|  in  each  year,  (ince  h6ehMelmas  17891  been  ^aoA 
down  with  grafs,  und  tfiot  the  whole  or  much  greater  part  of  his 
l^nds  in  the  parifli  of  Fmbn  was  arable  land.  He  alfo  faid,  that 
iiich^wes,  iheep,  horfes,  bullocks,  and  other  cattle^  had  been 
kept,  agifted,  and  depaftured,  altogether  or  principally,  upon 
bis  lands  in  Wffflnngton  ;  that  fuch  draught  horfes,  ixiUocks, 
or  other  cattle,  had  been  n{ed  wholly  or  principally  upon  his 
lands  in  i^f/idlQtff  I  and  that  he  had  only  iince  Michaelmas  1789 
fotne  very  fmall  quantity  only  of  arable  land  in  Wq/bington.  The 
bill  therefore  prayed  an  account. 

The  defendant  admitted,  that  he  occupied  lands  in  Wa/bvig^ 
ton  s  that  his  d  welting-houie  was  (ituated  in  that  parifh  ;  that  he 
alio  occupied  certain  lands  in  the  adjoining^parHh  t>f  FhJm\ 
and  that  the  conipofition  was  determined  at  Mubaelmas  1789; 
and  he  dated,  that  the  lands  occupied  by  him  in  Wcfinngion  con- 
iided  of  three  hundred  and  forty  acres  \  that  one  hundred  and 
Icventy- live  acres  thereof  was  down,  and  produced  very  Ikile 
grafs  \  that  about  6fty  acres  was  in  grafs  land,  and  ufed  aafoch  \ 
that  forty- four  acres,  and  no  more,  had  been  laid  down  in  grafs 
fince  Michaelmas  1 789  ^  that  the  iheep  which  had  been  kept  and 
depaftured  by  him 'in  Waflnngton  iince  Micbailmas  1789,  had 
not,  nor  had  any  of  them,  lambed  or  been  ihorn,  in  anj  of  the 
years  fince  that  time,  within  the  faid  parifh,  but  that  al]  fuch  (heep 
were  (horn,  and  all  the  ewes  belonging  to  him  had  lambed  upon 
his  lands  in  the  parifli  of  Findon  ;  and  therefore  he  infifted,  that 
no  tithes  in  refpe£l  of  fuch  wool  and  lambs  did  become  doe  or 
payable  to  the  vicar  of  Wajhin^m.  He  denied^  that  the  ewos  and 
other  flieep  were  taken  into  rindon  to  lamb  or  to  be  fliora  with 
a  view  to  defraud  the  plaintiff  of  hk  tithes,  for  that  it  was  the 
uniform  praAice,  for  a  coniiderable  time  prevbus  to  MsciaehHS 
1789,  for  the  defendant's  ewes  to  lamb  in  the  parifli  oiFitUkm^ 
fuch  parifli  being  more  flieltered,  and  in  pvery  refpe{k  a  better 
place  for  the  purpofe  of  lambing,  and  alfo  for  flieanng,  than  th9 
parifli  of  IVaJbingipn  \  and  that  bis  ewes  had  been  uiually  kept 
and  fed,  for  the  fpace  of  fix  weeks,  in  each  of  the  years  finco 
1 789,  in  the  parifli  of  FinSom^  for  the  purpofe  of  lambing*  He 
gdmittedi  that  he  had  not  paid  to  the  rcAor  of  Findon  anj  tithes 
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IsloMforaay oPthe  Iambs  or  wool  of  kis  ewfs  a«d  Aeep 
depafturcd  by  bim  upon  bis  lands  In  JP^a/Ufigtoft' &aae  iht  bid 
time,  be  having  paid  tbe  Tt&pr  of  Findem  annually  a  eeitain  ftim  . 
of  money  as  a  compoiition  in  lien  of  all  tithes  arifing  upon  bis  ' 
lands  in  tlie  pari(h  of  Findon  \  and  be  faid^  that  the  faid 
re£lor  was  entitled  to  tbe  tithes  for  the  wool  and  lambs  produced 
in  that  parifh  from  ail  the  defendant's  (beep  which  might  have 
been  previoufly  in  the  fame  year  depaftufed  in  the  parifli  of 
W^^Miftofi  $  that  the  lands  occupied  by  him  in  the  (aid  refpe£t« 
sve  pariihes^  and  ufed  for  pafturage,  had,  for  many  years,  been 
open  the  one  to  the  other,.witbout  being  fmced  off  or  feparated^ 
and  confequently  it  had  been  and  was  cnftomary  fer  his  fhee^ . 
and  cattle  to  graze  and  feed  upon  fuch  refpeAive  lands  indifcri* 
minately,  without  any  reftraint.  He  admitted,  that  he  did  infift, 
for  the  reafbns  before  mentioned,  that  the  plaintiff  was  not 
entitled  to  be  paid  any  thing  whatibever  in  refpeA  of  any  other 
of  the  titheable  matters  claimed  by  his  bill ;  and  he  fet  forth 
his  farm  and  the  lands  he  occupied  in  the  pari{h  of  BMon  ;  and 
£dd,  that  h  was  judged  by  the  manager  of  his  farming  bufinefs, 
that  tbe  parifli  of  Findon  was  the  moft  proper  place  fer  the  ewet 
to  lamb  in,  and  for  jthe  {hearing  of  his  fheep,  and  beft'  for  his 
fiockf  and  for  his  own  convenience  and  fatisfa£tion  :  and  he  fet 
up  a  modus  of  twenty-four  eggs  payable  every  Saturday^  com* 
oionly  called  Egg  Sidwrdajf  in  Ueu  of  the  tithes  of  poultry 
and  eggs  annually  produced  on  his  faid  farm  ;  and  infilVec^ 
that  the  plaintiff  had  received  the  faid  modus  up  to  and  fincC 
Aftchaeimas  1  789. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  the  caufe 
being  at  ifliie,  divers  witneffes  were  examined  on  both  fides  i 
and  their  depoiltions  being  duly  publifhed  \  and  upon  hearing 
the  caufe  and  counfel ;  and  reading  the  anfwers ;  and  tbe  feve- 
ral  depoiltions  taken  in  the  caufe  on  both  fides ; 

The  Court  ordered  a  trial  at  law  upon  the  following  iffues. 

First,  "  Whether  the  flieep  of  the  defendant  whichj  during 
«*  the  years  1790,  1791,  1792J  and  1793,  or  any  of  them,  were 
<<  fed  and  depaflured  in  the  parifh  of  Wajbington^  but  were 
•»  Ihorn  in  the  parifh  of  Findon^  were  removed,  for  the  purpofe 
^  of  (hearing,  into  the  faid  parifli  of  Findon^  in  order  to  defraud 
«  tbe  plaintiff  of  his  tithe  of  wool.'* 

Seqondlt,  <*  Whether  the  ewes  of  the  defendant  which, 
^'  during  the  years  1790,  179I)  '7 92,  and  1793,  or  any  of 
^<  them,  .were  fed  and  depailured  iu  the  parifli  of  Wajbington^ 
^  bujt  were  lambed  in  the  parifli  of  Findon^  were  removed  for 
'^  the  purpofe  of  lambing  into  the  faid  parith  of  Ft. tJon^  in  order 
<<  to  defraud  the  plaintiff  of  his  tithe  of  lambs. ' 
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Bjtjcm  The  {dniiitiff 'in  equity  to  be  plaintiff  at  lav,  and  the  jodgeaf 

H^       liberty  to  indorfe  i  with  the  ufual  dire£l]Otts,  &c 

The  iilbes  were  accordingly  tried  by  a  fpecial  jury ;  and 
it  was  found  on  the  flrft  ifllie,  that  the  iheep,  and  on  the  (econd 
iilue,  that  the  ewes»  wer^  rcttioVcd^  a$  alledged  in  the  iflbes. 
for  the  purpofe  of  defraiiding  the  pUintiff  of  bis  tithe  wool,  aaa 
of  his  tithe  of  lambs. 

Th£  Court  therefore,  on  the  twenty-fecond  of  Ncvemiir 
17981  ordered  thr  i^ostea  to  be  confirmed,  and  tUc  deputy  tb 
take  an  account  of  the  tithesi  as  prayed  by  ths  billy  ¥ith  colls| 
both  at  law  and  in  equity. 

MaRkham^  D.  £)•  agalnj  HuxLtt* 

Che/hire^  26/A  Jartuary  1798. 

*nie  react  of  'TpHE  reSor  of  Tattenhall^  in  the  county  of  Chdbire^  claimed 
rmttMtall^  in  1  the  great  and  fmall  tithes  arifing  in  the  pariihy  exoqtt  fuch 
^^Icd loid^i^  as  were  fpecified  in  his  bill ;  and  in  particular  he  clainued  the 
year  10  lira'  of  tithes  of  the  hay,  pigeons,  ducks,  chickens,  poultry,  orchard 
tube  ponfcry;  id  fruit,  garden  fruit,  garden  ftuff,  honey,  agiftment  of  dry,  har- 
a-ycavlnlleuor  ren,  and  unprofitable  cattle,  and  Eafter  offerings  for  perfons 
?ff«  id.**wir  *^^®  ^^^  *8^  ®f  fifteen  years,  who  had  received  or  ought  to 
te^lka  of  du!e  have  received  the  holy  communion  in  the  faid  parifh  churchi 
ioDcyt  »•  for  which  had  arifen  on  the  lands  of  the  defendant.  The  biH 
tach  day's  math  charged,  that  the  lands  in  the  pariih  had  not  been  cultivated  f« 
ij'^'^'l/^  as  to  produce  hay  until  of  late  years,  and  within  the  time  of 
each  day*a  math  ^^g^^  memory,  and  that  in  faA  no  hay  had  been  gathered  there* 
afC^r<f,inlieu  in  until  fome  tim^  within  memory.  The  bill  aUb  charged,  that 
of  the  tithe  the  tcrms  Cow  Meadovnngy  or  Water  Meadrtuing^  and  Butlaai^ 
kflL^^  *hV**i  ^^  l^Aiffrf  Groufidsy  had  not  been  conflantly  and  from  time  im* 
nath  confilUng  n^^^^i^^  applied  to  thefame  particular  grounds,  and  that  there 
of  to  roods,  and  had  been  no  lands  or  grounds  in  the  parifli  which  had  been 
each  nod  of  64  conftautly  and  from  time  immemorial  called,  known,  or  pai^ 
i|^arc  yifdi.      ticularly  diftinguifhed  by  the  rcfpcfUve  names  of  Cow  Meadnw- 

ingi  or  Water  Meadowingj  or  Butland^  or  Upland  Croiwdsy  but 
that  fuch  defcription  had  fometimes  varied  and  been  applied  to 
the  fame  lands  according  to  circumftances,  with  rtfpect  to  the 
a£hial  fituation  of  fuch  lands,  and  witli  reference  to  their 
being  flooded  or  not  flooded  in  the  feafon  of  that  year* 
The  bill  further  charged,  that  a  dafs  math  did  not  mean  or 
comprehend  any  fpecinc  or  definite  quantity  of  land  or  pDunJ 
in  the  parifli,  but  varied,  or  was  fubje^to  variation  or  chaogb 
in  difterent  parts  thereof,  according  to  the  nature  or  quality  of 
the  land'  or  the  quantity  of  the  produce  thereof,  or  from  other 
circumftances.  The  bill  therefore  prayed  an  account  of  the 
tithes  (except  of  com  and  grain)  whicli  had  arifen  refpedlvely 
from  the  farms  in  the  defendant's  occupation  from  the  year 
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1 7829  and  alfo  of  Edfiir  offerings  \  and  pajment  of  what  (hould 
appear  due  thereon. 

The  defendant  infifted,  that  the  plaintiff  was  not  entitled  to 
the  tithe  in  kind  of  hay,  for  that  from  time  whereof  the  me- 
nory  of  man  runned  not  to  the  contrary,  there  had  been  pay- 
able and  paid,  and  of  right  ftill  ought  to  be  paid  to  the  reftor 
thereof  for  the  time  being,  by  the  inhabitants  of  the  faid  parifli 
occupying  certain  meadowing  commonly  called  and  defcribed  in 
the  faid  parifh,  as  Cwo  or  Water  Meadowing^  one  fhilling  for 
each  day's  math  thereof,  and  fo  in  proportion  for  any  lefs  or 
greater  quantity  than  a  day's  math,  as  a  modus  or  cuftomary  pay- 
ment in  lieu  of  the  tithe  in  kind  of  hay  yearly  ariflng  and 
gotten  upon  and  from  fuch  Cov)  or  Water  Meadoiuing  \  and 
jlLso,  that  there  had  been  payable  and  paid,  and  of  right  ftill 
ought  to  be  paid  to  the  reftor  of  the  faid  parifh  for  the  time 
being,  by  the  inhabitants  of  the  pari/h  occupying  Butland  or 
Upland  Grounds  in  the  fame  parifh  iixpence  for  each  day's  math, 
as  a  modus  or  cuftomary  payment  in  lieu  of  the  tithe  in  kind  of 
hay  yearly  arifing  and  gotten  upon  and  from  fuch  Butland  or 
Upland  Grounds ;    that  the  faid  tnodufes   had  been  conftantl/ 
paid  at  the  feaft  of  Eajler  in  every  year,  and  accepted  as  fuch  by 
the  reAor  for  the  time  being  of  the  parifli  until  the  plaintiff  re- 
fiifed  to  accept  the  fame  ;  that  the  dnfs  math  confided,  according 
to  the  ufage  and  cuflom  of  the  parifli,  of  eighty  roods,  each  rood 
containing  iixty-four  fquare  yards.     He  alfo  infifted,  that  with- 
in the  faid  parifh  there  had  been  alfo  imraemorially  payable 
and  paid  to  and  accepted  by  the  fucceilive  reftors  thereof,  and 
fiill  of  right  ought  to  be  paid  to  the  reftor  for  the  time  being, 
certain  other  modufes  or  aiflomary  payments  at  the  feafl  of 
Edfter  annually,  in  lieu  of  the  tithes  in  kind  following,  viz.  the 
fum  of  one  penny,  commonly  called  Hen  Penny^  in  lieu  of  the 
tithes  in  kind  of  all  eggs,  hens,  and  ducks  belonging  to  any  inha- 
bitant of  the  parifh  ;   also  another  fum  of  one  penny,  com- 
monly  called  Garden  Penny^  in  lieu  of  the  tithes  in  kind  of  all 
fruity  garden  Ihiff,  and  other  titheable  matters  arifing  from  an- 
cient gardens  and  orchards  by  each  and  every  occupier  there- 
of; AX^o  ANOTHER  fum  of  oue  penny,  commonly  called  Bee 
Pemtji  in  lieu  of  the  tithe  in  kind  of  all  honey  had  and  gather- 
ed  in  the  faid  parifh  by  each  and  every  owner  of  bees  in- 
habiting therein ;  that  the  fame  had,  in  each  and  every  year 
fince  the  faid  plaintiff's  induftion,  been  by  faid  defendant  duly 
paid  to  and  accepted  by  him  or  his  agent  for  his  ufe,  in  lieu  ojf 
the  tithes  in  kind  of  the  feveral  titheable  matters  aforefaid  up 
to  the  feafl  of  Eafier  1792  inclufive,  and  that  he  had  alfo  ac- 
counted for  all  his  other  titheable  matters  and  things  up  to 
the  faid  time,  and  for  his  Eajler  offerings  twopence  a  head,  ac- 
cording to  immemorial  ufage  :   and  he  fet  forth  the  lands  he 
held  under  yctn  Crewe,  £/quire^  as  tenant^  and  the  quantity 
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and  que^ty  of  the  titheable  matters  he  bad  tbereoR;  bMf  he 
admitted,  that  the  plaintiS^  was  entitled  to  agiftmeat  thhes.  He 
further  faid,  that  after  the  feaft  o(  Eafler  1792,  and  before 
and  after  the  plaintiff  exhibited  his  bill,  he  teiidei^il  to  Kim 
all  the  friid  modufes  or  cufVomary  payments,  and  whkh  teddefl 
were  fet  forth  in  a  fcbedule  to  kis  anfwer^  but  that  the  plaiatiff 
had  refufed  to  accept  thereof. 

The  other  defendants,  as  tenants  to  ^ohn  Crewe^  put  ia  the 
like  anfivers,  and  infifted  od  the  faid*  mdufts. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  wicnefles 
were  examined  on  both  fides  ;  and  their  dcpodtions  beiag.  duly 
publifhed;  the  caofe  heard  ;  and  the  following  evidence  receiv- 
ed^  triz.  the  anfwers  of  the  defendants ;  thes-depofitions  of  the 
witnefTes ;  and  a  terrier  belonging  to  the  parish  of  TattgnbaH^ 
dated  the  twenty  eighth  of  July  1770;  and  the  matter  fully  dc« 
bated} 

The  Court  ordered  the  bill  to  be  dlfhiided^  with  cofts«; 
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The  dcsn  and 
canons  of  Saint 
CtmrgeU  Chapel 
in  ff^dfof  are 
impropraton  of 
the  pAiUh  •  of 
Jfiewortb\f\M'ui^ 
dltfex^  and,  at 
fuchywe  en:itlcd 
to  the  great 
tiihey  ariiing  in 
-the  Manor  of 
Wyebnklhstiti 
paridi  in  kind. 


The  Dean  of  Windsor  againft  Robinson. 

Middltfex^  ^Oih  /ptU  179S. 

'^HE  bill  ftated>  that  the  plaintiffs,  the  dean  and  canons  of 
^  his  majefty's  free  chapel  of  Saint  George^  within  kis  castlb 
OF  Windsor,  were  feifed  of  all  and  all  manner  of  great  tkhes 
arifing  in  the  parifh  of  IJli^vorth^  in  the  county  of  Middiefnt^- 
and  in  the  titheable  places  thereof  in  hind ;  that  they  or  the 
plaintiff  J.  Godin^  as  their  Icffee,  had  ever  iince  the  twenty- 
ninth  of  September  I790»  been  entitled  to  receive  all  the  faid 
tithes  for  their  or  his  own  ufe' ;  that  the  defendant  was  the 
owner  and  occupier  of  lands  in  the  parifh,  on  which  he  had 
had  wheat,  barley,  oats,  hay,  wood,  and  other  titheable  things, 
the  tithes  of  which  he  had  refufed  to  pay.  The  bill  thcrefm 
prayed  an  account. 

The  defendant  Join  Rcbinfin  faid,  that  the  plainfiff  claimed 
the  greaf  tithes  in  fome  places  in  the  parifh  \  that  ivi  other  |lartt 
thereof  there  were  permanent  and  binding  cott^poHtion?  dfte  to 
tSiem  in  lien  of  the  tithes ;  that  other*  parts  were  wholly  e^ietnpe 
Ifom  tithes ;  that  many  other  parts  had  lawfiilfy  ceafed  ^  be 
titheable  in  kind ;  at>d  that  he  therefore  refert^ed  the  plamtifis 
to  fuch  proof  as  they  fllouM  be  able  «>  make  of  their  title  and 
intcreft  therein.  He  admitted,  that  he  was  the  owner  of  the 
Manor  of  H^'ych^  fometimes  called  H^eek^  within  the  parifh  of 
I/lm*orth;  that  he  alfo  ovmed  and  occupied  lands  reputed  n>  be 
within  the  faid  manor,  containing  a)>ont  one  hundred  and  fe» 
renty  aaes  -,  that  he  had  bad  yearly  upon  the  faid  lands  diven 
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Shatters  and  things^  which  if  the  tithes  thereof  were  payable, 
Vouid  have  yielded  great  tithes ;  but  he  infifted,  that  tithes 
vrere  not  payable  in  refpe^l  thereof ;  and  that  acting  under  that 
belief,  he  had  kept  no  accotlnt  thereof.     He  alfo  mfifted,  that 
the  plaintiff  Godin^  even  if  he  was  entitled  to  the  great  tithes  in 
t»ther    parts   of   the  pari(h|    was  not    entitled  to  any  tithes 
from  the   defendant ;    fof    that    the  Manor  of  Wych^    fome- 
times  called  Wtcky  and  all  the  lands  within  or  parcel  thereof 
^erc  until  and  at  the  time' of  the  diffolution  of  the  late  Mono* 
JltrjofSion  in  the  laid  county,  parcel  of  the  pofleiSons  of  the 
faid  monadery,  and  were  before  and  at  the  time  of  the  faid 
dillblution,  by  prfifcription,  compofition,    or  by  other  lawful 
ways  and  means,  free  and  difcharged  from  the  payment  of  tithes^ 
and  that  they  had  been  fo  by  them  held  and  enjoyed  \  that  the 
faid  monaftery  was  one  of  the  greater  monafteries  (  that  it  was 
diflblvcd  by  by  31,  Hen.  8.  c.  la  ;  that  the  faid  monaftery,  and 
^U  the  manors^  lands^  tenements,  and  hereditaments  thereunto 
belonging,  were,  by  the  fame  ftatute,  given  to  and  vefted  in  Henry 
the  Eighth^  with  all  the  exemptions,  privileges,  and  advantages 
thereto  belonging,  in  as  full  and  ample  manner  to  all  intents 
and  purpofes  as  the  abbot  and  convent  of  the  faid  monaftery 
had  held  and  enjoyed  the  fame,  and  that  the  crown  afterwards 
duly  granted  out  the  faid  Manor  of  Wych^  fometimes  called 
W'eckf  and  all  the  lands  within  and  parcel  of  the  fame  to  certain 
perfons,  from  and  under  whom,  by  virtue  of  divers  mefne  con- 
veyances,'  the  faid  manor,  and  all  the  lands  within  the  fame, 
were  duly  vefted  in  him ;  and  he  infifted,  that  by  virtue  there- 
of, they  were  held  as  aforefaid  freed  and  difcharged  from  the 
payment  of  all  tithes  in  kind  whatfoever  \  but  he  further. infift- 
ed, that  if  it  fhould  appear  that  the  faid  lands  were  not  dif- 
chafged  as  aforefaid  at  the  time  of  the  diffolution,  they  ought 
to  be  prefumed  to  have  been  fince  that  time  in  like  manner 
difcharged  ;  becaufe  that  not  only  the  Oiid  lands,  but  alfo  the 
reAory  of  IJleworthy  had,  after  the  diffolution,  and  during  fome 
years,  belonged  tQ  one  and  the  {i,mQ  lay  proprietor^  who  was  ca- 
pable of  exempting  and  difcharging  the  faid  lands  in  manner 
aforefaid  without  the  aid  of  fuch  formalities  as  were  required 
in  the  cafe  of  aj^iritual  refior ;  and  that  the  faid  lands  and  the 
faid  reftory  did  alfo  at  other  times  belong  to  different  perfons, 
both  in  like  manner  lay  proprietors^  and  not  fettered  with  any 
reftrainrs,  fuch  as  difable  ccclefiaftical  perfons.    He  further  faid, 
that  holding  and  deeming  the  faid  manor  and  lands  of  Wycb 
to  be   tithe  free,  he   claimed  to  hold  and  enjoy  the  Hmie 
tithe  free,    and  had  difputed  the    demand  of  the  plaintiffs, 
inafmuch    as  they,   as    well  as   himfelf,    muft   derive    their 
title  through  lay  proprietort  capable  of  all   the  feveral  modes 
of  alienating  and  extinguifbing   their  refpeftive  rights ;   and 
that  as  he,  the  defendant,  had  for  a  courfe  of  years  been  as 
much  in  the  adverfe  poffcffion  of  .his  exemption  within  the  faid 
Vol.  IV.  N  A  tend 
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land  as  thc  plaintiffs  had  been  of  their  tithes  in  certain  otiief . 
parts  of  the  parifli,  they  ought  to  eftablifli  their  right,  and 
defeat  the  defendant's  piDfTeffion  and  title  by  an  action  at  law, 
before  they  could  be  entitled  to  a  decree  for  an  account  found- 
ed upon  an  imaginary  wrongful  fubftraAion. 

The  plaintiffs  replied ;  the  defendant  rejoined ;  and  witneflib 
were  examined  oh  the  part  of  the  plaintiffs  only ;  and  on  hear* 
ihg  th^  caufe,  and  counfel,  and  reading  the  following  eri- 
dence  for  the  plaintiffs,  viz.  an  office  copy  of  a  grant  horn 
Edward  the  Sixths  dkted  the  feventh  of  OBolery  in  the  firft  year 
of  his  reign»  to  the  d^an  and  canons  of  his  majefty's  free  cha« 
pel  of  Saint  George^  \^thin  his  castle  of  Windsor,  of  thc 
rcftory  of  IJleworth  and  Twickenham,  in  thc  county  oi  JdiddUfix^ 
the  depoiitions  of  feveral  witnefles  taken  in  the  caufe  ;  and  thc 
following  evidence  for  the  defendant,  viz.  the  minifler's  ac- 
<:fount  of  the  honour  or  manor  of  Hampton  Court,  dated  the 
thirty-fccond  of  Henry  the  Eighth  ;  a  grant  from  Edward  the 
Sixth  to  the  Duke  of  Somerfety  dated  thc  fifteenth  of  July, 
the  firft  year  of  Edward  the  Sixth  ;  another  grant,  dated  the 
thirteenth  ofjune,  the  third  and  fourth  year  of  Philip  and  Mary, 
to  Augujiine  Thayer  and  Alexander  Cktfnah,  and  hearing  the 
reply  \ 

The  Court  ordered  the  deputy  to  take  an  account  of  what 
was  due  for  the  feveral  titheable  matters  fubftrafted  by  the  de- 
fendant fince  Michaelmas  1790  from  off  his  lands  in  the  parifh  of 
Ifheworth,  and  the  titheable  places  thereof  in  the  pleadings  of 
this  caufe  mentioned,  with  cofts« 

MacdonalD,  Chief  Baron, 
HoTHAM,  Baron. 
Thomson,  Baron, 
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tlowARD  againjl  Bovincdon. 

Hertford/hire,  14th  A^ay  1798. 

'T^HE  bill  ftatcd,  that  the  plaintiff  was^  in  the  year  1796^  bf 
*■  virtue  of  certain  mefne  aflignraents,  pofleffed  of  the  par- 
fonage  of  Rickmanfworth,  in  Hertford/hire,  and  entitled  to  all  thc 
tithes  of  corn,  hay,  and  other  profits  whatfocver  thereto  belong- 
ing for  a  term  of  twenty-one  years,  particularly  thc  tithes  rf 
barley  and  hay,  whether  thc  fame  arofe  from  a  firft  or  a  fecond 
crop;  that  fince  January  1796,  the  defendant  ^^/rgi&ff  had 
occupied  a  farm  in  the  faid  parifh,  and  had  had  thereon  barley, 
oats,  and  a  fecond  crop  of  hay  \  that  previous  to  the  fame  be- 
ing cut,  he  the  plaintiff,  on  the  twenty-fifth  day  of  Jufyf  caufed 

• 

'nto  cocks  from  the  fwath  with  a  fork,  without  rakilig  op  the  codes }  and  prf 
Uthf  of  tht  afi4rmafh  balonged  (9  tht  vicar. 

•  notice 


« 
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notice  to  be  fcrvcd  on  him,  viz.    "  I  hereby  defire  yon  (o       Howaid 

fct  out  all  my  tith?s  on  your  lands  at  the  approaching  harveft  «/«'«/ 

fairly  and  fiilly^     I  give  you  this  previous  notic^  fo  to  do,  be-    Bovjucdoh. 

caufe  in  cafe  you  fail  herein,  it  will  be  abfolutely  necefiary 

••    for  mc  to  procccd'againft  you  in  fuch  manner  as  I  may  be 

•*   advifed.     Dated  this  twenty  fifth  day  of  Ju/y  1796}*'  that 

the  faid  defendant  had  refufed  to  comply  with  fuch  notice^ 

and  bad  caufed  his  barley  and  oats  to  be  made  into  cocks  or 

heaps  from  the  fwaths  with  a  fork,  without  rakingHhe  barley 

and  oats  left   in  fuch  fv^aths,  and  laying  around  fuch  cocks; 

and  had  iniiiled  on  his,  the  plaintiflfs,  taking  the  tithe  thereof  in 

that  ftate,  alledging  that  he  was  not  entitled  to  the  tithe  of  fuch 

Takings ;  that  the  defendant  had  refufed  to  fet  out  any  tithe 

in  refpeft  of  his  fecond  crop  of  hay,  pretending  that  the  fame 

did  not  belong  to  the  plaintiff  biit  to  the  vicar  of  the  parifh  ; 

but   he  charged)  that  as  lefTee  he  was  entitled  to  the  tithe 

of  all  hay  yearly  cut  in  the  pariih,  whether  a  firft  or  fecond 

crop,  to  have  the  tithes  of  barley  ^d  Oats  fairly  fet  out,  and 

in  order  thereto,  to  have  the  barley  and  oats  left  in  the  fwaths 

from  which  the  cocks  or  heaps  were  made,  raked  up  into  the 

fame  before  the  tithe  thereof  was  fet  otit,  as  fuch  tithe  could 

not  be  fairly  fct  out  withotit   fufh  raking  $  that  it  had  always 

been    cuftomary   in  the  parifli,  in  fetting  out   the  tithes  of 

barley  and  bats,  for  the  farmer,  after  mowing,  to  put  the  fame 

into  cocks  or  heaps  from  the  fwaths  with  a  fork,  and  then  to  rake 

the  barlev  and  oats  fo  left  under  the  fwath,  and  lying  around 

each  cock  or  heap  ^  and  afterwards  to   place  a  bough  upon 

every  tenth  cock  which  the  reftor  orhisleffee  was  entitled  to  take 

away,  with  the  particular  raking  to  each  tenth  cock  belonging} 

but  that  the  defendant  had  fubtrafVed  the  tithe  of  fuch  fecond 

crop  of  hay,  and  had  refufed  to  make  him  any  fatisfadlion  fot 

the  fame,  or  to  cock  his  barley  and   oats  for  tithing  otherwife 

than  as  aforefaid  i  that  he  had  threatened  to  difpute  fuch  cuf- 

tom  when  plaintiff's  witneffcs,  who  were  old,  (hould  be  dead  ^ 

that  thereupon  the  plaintiff  cnikfed  the  following  further  notice 

lo  be  ferved  on  him,  vit»    *<  Sir,   As  you  have  not  fet  out  my 

«  tithes  fully  and  fairly,  it  will  be  neceffary  for  me  to  commence 

<<  againft  you  fuch  proceedings  as  will  be  proper  to  do  myfelf  juf<- 

**  tice  'f  but  I  amdefiroui  to  do  this  with  as  little  lofs  or  inconvc'* 

«*  nience  as  poffible  both  to  you  and  myfelf :  I  therefore  propofe 

••  to  take  away  all  the  tithes  you  have  fet  out  for  me,  except  only 

««  a  few  cocks  j  but  I  defire  you  to  obferve^hat  in  fo  doing  I  do 

<(  not  accept  it  as  my  full  tithe,  nor  waive  any  objeflion  to  the 

<*  unfair  manner  in  which  it  has  been  fct  out^  but  merely  with 

**  a  view  to  prevent  its  being  wafted  by  remaining  on  the  ground. 

«  Dated  the  nineteenth  of  Augujl  1796  5"  that  he  the  plaintiff,     , 

in  purfuance  thereof,  carried  away  the  barley  fo  impcrfedlly  fet 

out  for  him  by  the  defendant,  except  fix  cocks  only ;  that  the 

defendant  carried  away  the   reft,  with  all   the  rakings,   and 

Nn  a  that 
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.H«wAi»      that  the  vicar   iniifted  on  fuch  claim  as  aforefaid.    The  luH 

^ff*^        therefore  prajcd,  thacil  might  be  declared  that  plaintiff  was 

BotMSDOV.    entitled  to  the  tithe  of  all  hay  yearly  arifing  in  the  pariA  ;  that 

the  defendant  Bovingdon  might  account  with  him  for  the  full  tithes 

of  fuch  barley  and  the  tithe  of  the  fecond  crop  of  hay  which  he 

had  in  the  year  1 796  i  that  he^  the  plain ttfi^  might  be  at  liberty  to 

examine  his  witneiles  in  (bpport  of  fuch  coftom  as  aforefaid,  m 

-^ffder  to  perpetuate  their  teflimony  ;  and  that  all  proper  ifibes  might 

be  direAed  which  might  be  neceflary  in  the  progre&  of  the 

'      iiiit. 

The  defendant  The  defendant  Bmnmgian  admitted j  that  the  plaintiff  was  lef- 
faytt  that  the  f^^  of  the  parfonage,  and  entitled  to  the  great  and  predial  tithes 
S^ded  io^ISb  arifing  therein,  particuhrty  to  all  the  tithes  of  barley,  oats,  and 
sreattithessthat  the  iirft  crop  of  hay  *,  but  he  denied  that  he  was  entitled  to  the 
the  ttfurmatb  of  tithe  of  any  other  crop  of  hay.  He  aKb  infifted,  that  he  was 
'•**h  **  ^^'  entitled  to'prcdial  tithes  only,  and  not  to  vicarhA  tithes,  and  that 
Imn  »  the  '^^  ^^^^^  ^  **^y»  except  of  the  firft  crop,  was  a  vicarial  tathe,, 
▼icar  I  and  payable  to  the  vicar.    He  admitted,  that  he  occupied  Crm- 

ley  Hall  Farm  and  other  lands  in  the  pariih ;  that  part  thereof 
was  meadow  \  that  about  thirty  acres  of  it  had  been  mowed 
for  a  fecond  crop }  that  he  had  alfo  had  on  his  faid  lands  leverat 
acres  of  barley  and  oats,  and  fome  clover  for  a  fecond  crop,  pre- 
ferved  for  feed,  which  he  fubmittcd  was  clearly  a  vicarial  titb& 
He  denied,  that  he  had  ever  declared  that  he  intended  not  to 
fet  out  the  tithes  of  his  barley  and  oats  fairly,  though  he  beltev« 
ed  he  had  declared  that  he  would  neither  give  the  raUngs  or  tbe^ 
fecond  er^    He  admitted,  that  the  plaintiff  had  caofed  ftich  no- 
tices to  be  ferved  on  him  \  and  infifted,  that  be  had  fet  out 
all  the  tithes  fairly  at  the  then  laft  harveft,  agreeable  to  the 
cttftom  of  fetting  out  fuch  tithes  from  time  unmemoiial  nled 
and  that,  by  the  in  the  parjih;  that  he   had  caufed  his  barley  and  oats  to  be 
*?J^^?*^^*:  made  into  cocks  from  the  fwaths,  with  a  fork  ufuaily  made  ufe  of 
oau  wei/  alio  ^^^  ^^^  purpofe,  withomt  raking  \  that  when  his  barley  was  mov« 
made  into  cocks  ed,  he  throwed  the  fwaths  into  little  cocks  (which  in  faid  pariih, 
from  the  fwath  and  county  were  called  wads  i  that  part  of  the  corn  viras  tithed, 
tiitX"(^  by  altetting  the  tenth  wad  or  cock  for  the  tithe  by  the  phin- 
are  called  wadi^  ^^^^  tithing-man,  but  that  the  prmcipal  part  of  the  barley  was 
and  that  he  had  tithed  by  the  defendant's  fons  in  the  fame  manner  with  the  privity 
fecouc  the  tenth  of  the  tithing-man  \  that  his  corn  had  been  tithed  m  former 

to*focrcuftMn  y^^^^  ^"^  ^^^  ^^'^  rakings  had  not  been  added  to  the  wads 
fairly  $  ^^  cocks  fiucc  the  yi^r  1793*    He  faid,  that  it  was  an  advan« 

chat  Che  plaintiff  tage  to  the  tithing-man  as  well  as  to  himfelf  to  have  the  com 
had  an  advan-  tithed  before  the  fields  were  raked,  for  that  when  he  carried  in 
^intbedthes  his.com,  the  tithmg-man  came  and  took  the  tithes,  and  fcraped 
befofe  thrfie^t  ^P  '^^  rakings  under  the  tithe  wads  with  a  fork  \  that  he  flightlj 
wcrv  nkcd.       raked  under  bis  wads,  but  left  a  confiderable  part  of  the  rakings 

under  the  cocks  to  be  raked  with  the  other  parts  of  the 
grounds  which  he  had  not  before  raked ;  that  when  he  bad 
raked  what  rem^ed  of  the  grounds  to  be  raked^  the  tithing* 
'  ,  sua 
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cnan  infifted  on   having   the  tithe  of  the  rakings  irhen  put       Hcwabs 
into  cocks  or  wads,  which  he  would  not  permit  him  to  have,    _?^^ 
the  faid  tithing-man  having  raked  under  his  tithe  cocks ;  that 
he^  the  defendant^  not  having  raked  clean  under  any  of  the  cocks 
carried  by  him,  the  tithing-man  (aid  he  would  be  fatisfied  tf 
he  the  d^endant  would  fet  out  every  twentieth  or  thirtieth  wad 
^f  his  rakings  ;  that  he  had  peWifted  in  rdiifing  to  permit  the 
tithing-tnan  to  take  any  tithe  of  the  rakings  fo  left  in'  part  un* 
raked,  which  were  not  any  part  of  the  rakings  belonging  to  the 
tithe  cocks  or  wads;  and  he  infifted  that  the  rcftor  was  not  enti- 
tled to  any  fuch  tithe.  He  denied,  that  any  corn  had  been  left  for 
raking  more  than  could  be  avoided,  or  that  he  had  aded  with  any 
intent  to  defraud  the  plaintiff;  and  he  infifted,  that  the  tithes  had 
been  fet  out  as  fairly  as  they  could  be ;  that  he  was  not  entitled 
to  the  tithe  of  any  of  the  rakings;  that  he  ought  to  take  the 
tithes  of  barley  and  oats  in  manner  aforefaid ;  that   he  had 
tithed  according  to  the  immemorial  ufage  of  tithing  in  fuch 
cafes,  and  that  the  late  tithing-4nan  had  ^ways  taken  every 
eleventh  cock  or  Oiock  of  wheat,  barley,  and  oats,  if  (hocked, 
cocked,  and  raked,  and  left  in  wads  without  raking  the  tenth 
wad.     He  denied,  that  the  plaintiff  was  entitled  to  have  the 
barley  and  oats  left  under  the  fwaths  from  which  the  cocks  and 
heaps  were  made,  or  laying  fcattered  around  fuch  cocks  and  heaps, 
raked  up  into  the  fame  before  the  tithe  thereof  was  fet  out,  or 
that  the  tithe  could  not  be  fairly  fet  out  without  raking.    He 
admitted  it  to  be  cuflomary  in  the  pariih,  in  the  fetting  out  the 
tithes  of  barley  and  oats,  for  the  farmer,  after  mowing,  to  put 
the  fame  into  cocks  or  heaps  from  the  fwaths  with  a  fork,  and 
then  to  tithe  the  fame,  and  place  a  mark  upon  every  tenth  cock  ; 
but  he  faid,  that  he  did  not  believe  it  to  be  cuftomary  to  rake  the 
barley  and  oats  which  might  be  left  under  fuch  fwaths,  and  ly* 
ing  round   each  cock  or  heap,    and  which  were  called  rakm 
ingSf  before  the  tithe   cock  was  fet    out,  fuch  rakings  bein£ 
ui'ually  done  afterwards.    He   admitted,  that  he  did   fubtratc 
the  fecond  crop  of  hay  ;  and  infiAed,  that  he  was  not  bound  to 
make  the  plaintiff  any  fatisfa^lion  in  refpefl  thereof,  or  to  cock  his 
barley  and  oats  for  tithing  otherwife,  and  believed  that  plaintiff 
did  carry  away  the  barley  as  the  fame  was  fet  out,  except  fix 
cocks.  He  further  faid,  that  the  plaintiffhaving  in  the  year  1793 
brought  an  aclion  of  debt  againft  him  in  the  court  of  king's 
bench,  upon  the  ftatute  of  fubtra^ion  of  titles,  and  made  the 
caufe  of  fuch  a^ion  tlie  not  fetting  out  the  tithe  of  the  rfJtingt 
of  his  barley,  the  faid  aAion  was  tried,  and  a  verdifl  found  in 
favour  of  the  defendant,  and  tl^at  he  had  been  ever  fince  very  cir« 
cumfpeA  refpeAing  the  rakings.  He  further  faid,  that  the  plaintiff 
had  fent  to  fee  the  fwaths  fairly  thrown  in,    and  had  never 
objected  to  them  to  the  knowledge  of  the   defendant*     He 
admitted,  that  he  had  carried  away  the  whole  of  the  rakings  } 
that  the  whole  of  the  crops  of  barley  and  oats^  when  mowed 

N  n  3  had 
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HovAiiD  had  been  put  into  cocks  or  heaps  withoat  raking ;  that  fome 
«/«ns/f  fmall  quantities  had,  for  want  of  rakinc  after  fuch  crop  was 
•  cocked,  been  left  upon  the  land;  that  after  the  fevcral  cocks, 
put  together  in  manner  aforefaid,  had  been  taken  away,  what 
was  left  under  the  fwaths  and  fcattered  around  the  cocks  werci 
by  the  defendant's  order,  r^ed  together  and  carried  away  ^  and 
that  he  had  not  made  the  plaintiS*  any  compenfation  whatever 
for  thetithe  thereof. 

fiie  yiur  dif-  The  defendant  j/kpfan^^  the  vicar  of  the  parifh,  claimed  th^ 
claimt  all  title  to  fmall  tithes,  particularly  the  tithe  of  agiftment  of  barren  and 
thMdAet  oifi/.  unprofitable  cattle  i   but  he  difdaimed  all  right  to  great  tithes, 

and  the  tithp  of  hay  made  from  either  the  firft  or  fecond  crop 
of  grafs  mowed  in  the  pariih  j  and  therefore  he  infifted,  that  he 
ought  not  to  have  been  made  a  party  to  the  fuit. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and,  the  caufc 
being  at  iflue,  divers  witnefies  were  examined  on  the  part  of  the 
plaintiff)  and  their  depofitions  being  duly  publifbed,  the  caufe 
came  on  to  be  heard  this  day  ;  and  upon  hearing  counfel  for  all 
parties  ;  and  reading  the  depoiitiops  on  the  part  of  the  plaintiff^ 
and  on  full  debate  had ; 

The  Court  declared  the  plaintiff  entitled  to  the  tithes  of 
the  fecond  crop  of  grafs  mowed  for  hay  5  to  have  the  bar- 
ley  fet  put  for  tithing  in  cocks  or  heaps ;  to  have  the  corn, 
fcattered  around  fuch  cocks  or  heaps,  raked  up  to  the  fame  be- 
fore it  is  tithed }  and  to  take  away  the  faid  tithes  with  the 
rakings  thereto  belonging. 

The  CotJRT  thereupon  ordered  the  deputy  to  take  an  account 
of  the  tithes  of  the  fecond  crop  of  bay  mowed  on  the  ground^ 
of  the  defendant  for  the  years  1 796  and  1797  ;  of  the  tithes  of 
barley  cut  and  mowed  upon  his  lands  in  the  faid  years  as  prayed 
by  the  bill  ^  and  to  tax  the  plaintiff  and  the  defendant  j^Ux- 
anderthck  cofts  of  this  fuit. 

todpaymentflr-       The  Court  fiirther  ordered  J,  Boyingdoti  to  pay  what  (bould 
dercd    accord.  ^^  found  to  be  due  upon  the  faid  accounts,  with  cofts. 

The  Court  fulu 


The  tithe  of  the 
afttrmatb  and 
raloMgs  decreed 
at  demanded 
^tbebitt 


for   the    yean 

1796  and  1797, 
withcoAs  j 


BAtTtlTtlVj 

38.  Ceo.  3. 


The  lands  in  the 
parifti     rf   Co. 

<oinfeir$f    which 
were    formerJy 
in  the  manuraoce 
nurance  of  the 


Tate  a^ainji  Sjkilton. 

Lincolnjhirej  15/A  May  1798. 

T^HE  reftor  of  C^ning/byf  in  the  county  of  Lincoln,  claimed 
the  great  and  fmall  tithes  of  the  parifti  5  and  prayed,  that 
the  defendants  might  fet  forth  a  true  account  of  all  and  lingular 

parcel  of  the  pcffefflors  of  the  ABhey  o/Kirkflead,  an  abbey  of  t^e  CiprtutH  order,  and 

of  the  abbot  and  convent  lit  the  time  it  wasdiflbWed  are  ticbe  frce>  while  ui  ibe  ma- 

ewiyrf  theccof. 

the 
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tbe  lands  occupied  by  them  refpeftively  fince  the  plaintiff's  in-        Tats 
ftitution  in  June  1792;  the  quantities  and  qualities  of  fuch         •lawfi 
lands  J  the  names  of  the  clofes  of  which  the  fame  confifted  ;  the     SxiiToif. 
titheable  matters  and  things  which  had  arifen  thereon }  and  ac« 
count  with  him  for  the  value  thereof. 

The  defendants  admitted,  that  the  plaintiff  was  re£lor,and  as 
fuch  entitled  to  the  great  and  fmall  tithes  ariflng  in  the  parifli  \ 
that  they  were  fevcrally  in  the  poffeffion,  and  feifed  of  the 
eftates  of   inheritance  of  the  meiTuages,  cottages,  tenements^ 
farms,  lands,  and  grounds  in.  the  faid  re£tory  and  parifh,  as  de- 
fcribed  in  their  anfwers  ;  and  faid,  that  all  their  faid  premifes 
had  been  formerly  part  of  the  poffciRons  of  the  Abbey  of  Kirk" 
Jiead'^  that  the  faid  abbey  was  of  the  order  of  Ciftertiaru  \  that 
it  was  difTolved  by  Henry  the  Eighth,  and  all  its  poflefGons,  in- 
cluding the  faid  lands,  tenements,  and  hereditaments,  vefted-in 
the  crown  ;  that  at  the  time  of  the  difTolution,  the  faid  lands^ 
tenements,  and  hereditaments,  were  in  the  manurance  and  oc- 
cupation of  the  abbot  and  convent  of  the  faid  abbey ;  that  the 
faid  abbey  and  convent,  at  the  time  of  the  faid  difTolution,  held 
the  faid  lands,  tenements,  and  hereditaments  difcharged  and 
exempt  from  the  payment  of  all  manner  of  tithes ;  that  tjie  faid 
lands,  tenements,  and  hereditaments  had,  by  a  grant  from  the 
crown,  and  by  divers  mcfne  conveyances,  become  veiled  in  them, 
and  in  Eujlace  Parrot  and  John  Randjley  ;  that  they  were  fevc- 
rally feifed  of  the  faid  edates  of  inheritance  therein  alfo  men- 
tioned ;  and  they  infifled,  that  all  the  faid  lands,  tenements,  and 
hereditaments  which  were  fo  feverally  in  their  poileffion,  were 
difcharged  and  exempted  from  the  payment  of  all  and  all  man- 
xier  of  tithes,  when  and  as  often  as  the  fame  were  in  the  manu- 
rance and  ocx;upation  of  the  owners  thereof ;  and  that  no  tithes 
in  kind,  or  any  compofition  or  fatisfaAion  in  lieu  thereof,  had 
ever  been  fet  out  or  paid  for  the  faid  lands,  tenements,  and  here- 
ditaments, or  any  of  them,  at  any  time  when  the  fame  were  in 
the  manurance- fit  occupation  of  the  owners  of  the  inheritance 
thereof;  and  that  the  laid  lands,  tenements,  and  hereditament^ 
having  been  in  the  occupation  of  the  owners  thereof  during  the 
whole    of  the  time  that  the  plaintiff  had  been  reftor,    they 
ought  not  to  be  compelled  to  account  tp  him  for  the  tithes, 
which  had  arifen  on  the  faid  premifes,  or  any  part  thereof,  dur^ 
ing  the  time  that  he  had  been  redtor ;  and  they  hoped  that  they 
ihould  have  the  fame  benefit  of  the  feveral  matters  aforefai4 
as  if  they  had  pleaded  the  fame  in  bar  to  the  relief  fought 
by  the  bill.    They  further  faid,  that  tbey  had,  in  a  fchedule 
to  their  faid  anfwer,  fet  forth  an  account  of  all  and  fingular 
the  titheable  matters  and  things  had  by  them  refpe£tively  oa    . 
their  faid  lands  and  premifes^   iince  the  time  that  the  plain- 
tiff was  inftituted  and  indufted  into  the  reftory^  diflinguilh^ 
.Jng  therein  which  of  the  faid  titheable  matters  and  things  had 
arU'e^  on  tl\e  laAd$  and  premifes  of  each  of  theim  refpeftively,  an4 

}^is\  lA^fiftcd. 


tst 
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that  they  ought  not  to  be  compelled  to  come  to  any  account 
with  the  plaintiff,  or  to  make  ham  any  fatisfa^tion  in  refpefl  of 
the  tithes  demanded  by  his  bill. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  the  cau& 
being  at  iffue,  fever^  vritnefies  were  examined  on  the  part  of  the 
defendants  only  j  and  publication  being  duly  paiTed,  the  caufe 
came  on  to  be  heard  ;  and  upon  hearing  counfel  for  all  parties 
fcveraldays ;  and  reading  the  following  evidence  for  the  defend- 
ants, vhs,  the  depolitions  of  Join  Caley^  gentleman ;  an  of* 
fice  copy  of  a  charter  of  the  thirty-fixth  year  of  Henry  ih 
Third  from  the  Tower  5  the  depofitions  oJF  feveral  wimeffcs 
taken  in  the  caufe ;  the  minifter's  accounts  of  the  twenty-ninth 
year  of  Henry  the  Eighth  \  two  decrees  in  this  court,  the  one 
dated  the  eighth  of  February  1654  {a)^  and  the  other  dated  the 


yeycd  them  by  mefne  conveyances  i« 
R.  VytMch  in  lee ;  that  M,  D^macke,  oa 
the  tenth  of  February,  in  the  twentieth 
year  of  the  reign  of  ^meen  Eli^ahetht  fold 
to  4.  Gwdnty  and  WVUemeage  ail  that  hil 
^a"n»  pange*  ■'^d.  booth  in  H^httmtrt 
otherwife  IViUhnr^  aforcfa^d,  called  or 
known  by  the  name  of  Moor  Bm&thy  thca 
divided  into  two  pa^  called  c&<  Nfik 
^art  and  the  S^tOh  Fart  of  Jlii»»r  B^ih, 
and  all  hoiifet,  &c.  with  all  and  fingi»- 
lar  the  appurtenances,  &c.  thereonto 
belonging,  as  fully  fet  forth  in  the  plea; 
that  Gtdftey  and  Heneage  being  fo  ftifcd, 
conveyed  the  fame  to  the  defendant's  fa^ 
therm  fee  iimple;  aud  that  his  father  He- 
vifed  the  fame  tohimby  hi&laft  wilL  Tltc 
plaintiff  replied ;  the  defendant  rejoia* 
ed;  and  witneifes  were  examined  on  both 
iidet ;  and  forafmuch  as  the  defendant 
hadalledged  that  thelindsout  of  which 
the  tithes  were  chimed  were  tithe  free, 
the  court  dircded  that  an  adion  ihould 
be  brought  by  the  plaintiff  againft  the 
defendant  to  try  that  queftion.  An  adioB 
was  accordingly  .lB«nght,  and  the  de* 
fendant  appeared,  pleaded,  and  attend- 
ed at  the  trial,  but  the  p'aint  ff  was  non- 
fttitcd.  Afterwards  in  Hilary  Term,  a 
new  adion  was  direded  to  be  brooght, 
with  this  fpecial  diredion,  that  if  the 
plaintiff  ihould  negled  to  proceed,  the 
defendant  might  proceed.  Aftrr  fre- 
quent delays  made  by  the  plaintiff,  he 
totally  negleded  to  try  the  caufe,  and  he 
was  again  nonfuited  for  non-  attendante. 
On  the  tenth  of  November  1656,  the 
caufe  came  before  the  court  of  exchequer 
upon  further  hearing ;  and  on  reading 
thisorder,  andthe/^^/ij  in  which  the  faid 
nnnfuits  were  recorded,  and  upon  bear- 
ing counfel  on  both  fides,  and  upon  con* 
fideration  hadof  all  the  laid  proceedingsi 
THE  CouET  ordered  the  bill  to  be  dif* 
miffed,  and  it  was  dHmiffedaccox^iagly 
by  BAKoir  Nichol4»  and  fiAftON  Pab» 

Kit* 

tenth 


(•)  This  eaufe  of  Skelton  v.  Banks 
came  before  the  court  on  tlic  ilxth  of 
Febniary,  Hilary  Term,  6.  Car.  a.  The 

Slaintiffwas  redor  of  Cvtingjhy;  and 
emanded,  in  particular,  by  his  bill,  the 
tithes  of  the  wool  and  lambs  of  fbeep, 
the  milk  of  the  cows,  and  the  agiffments 
of  the  barren  and  unprofitable  cattle  that 
had  bceft  fed  by  the  defendant  on  his 
larm,  in  the  precinds  of  the  pariih,  and 
on  the  common  or  fen  called  WUdmnrt 
/flying therein.  The  defendant  an- 
fwered,  and  pleaded  to  the  bill,  and  tak- 
ing It  by  proteftation  that  Wiidmort  Fen 
did  not  lie  in  the  pariih  or  in  the  pre- 
cinds thereof,  for  plea  faid,  that  RUh^ 
mfd  Narrifitit  late  abbot  of  the  abbey  of 
KiryUad^  was  feifed  in  his  demtfnt  as  rf 
fee  in  right  of  the  abbey  of  and  in  the 
manor  of  Arinflree  otbcrwife  Harmftreet 
in  the  county  of  Lsmc^Im,  and  of  a  parcel 
of  moor  land  or  fen  ground  called  ffUJ- 
m»re  /V«,  containing  one  thoufand  one 
hundred  acres,  to  the  faid  monaftery 
belonging ;  that  it  was  parcel  of  the  pod 
felfions  of  the  faid  monaftery  in  the  ele- 
Tcnth  year  pf .  King  John ;  that  it  con- 
tinued part  9n4  parcel  thereof  until  the 
monaftery  was  diffolved ;  that  the  faid 
mbbot  and  all  hiq  predeceffors  were  of 
the  Ci/UrtiaH  wder ;  that  they  were  freed 
from  the  payment  ^f  all  the  tithes  for 
their  manor,  landf,  and*  premifes,  fo 
lon^  as  they  ihould  be  in  their  own  hands, 
or  tilled  at  their  own  chorees,  and  not 
letten  to  farm;  that  the  faid  monaftery, 
mauor,  and  fen  grounds  came  co  Henry 
the  Eighth  by  the  attainder  qf  the  faid 
JUchard  Harrifon  ;  that  Henry  the  Eighth 
bv  letters  patent,  dated  the  nineteenth 
of  March,  iu  the  thirtieth  year  of  his 
f^go«  granted  the  fame  in  fee  fimple 
io  Chmrlet  Brandon^  Duke.  «f  Sujolk  { 
that  by  the  thirty-firft  oi  Henry  the, 
Miffhth  o.  II,  the  duke  held  the  fame 
discharged  of  tithes  as  aforefaid  \  that 
the  duke  and  othcrsi  hie  grautccsj  cuii« 
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tenth  of  Nrvember  1656,  in  a  caufe  wheircin  WilSam  Skelhn  was        Tat* 
jlaintiff,  and  William  Banks  was  defendant  \  and  upon  hearing  .     ^g^mjt 
the  reply,  the  caufe  was  ordered  to  ftand  over  for  the  judgment     ^^■'•^•^ 
of  the  Court  \  and  the  caufe  now  (landing  in  the  paper  of 
^aufes  I 

The  Lord  Chief  Baron  delivered  the  fame }  and»  the  phun- 
tiff  declining  to  take  the  iflues  offered  by  the  Court,  it  was 
thereupon  or4pre4  a^d  decreed^  that  the  bill  be  difmiffedi  wkh 
fofts. 

Th£  Court  Fdxx* 

ZoucH  azainjl  Hudson.  ^^'J"*^"*^ 

Torkjbire^   15/A  May  1 798. 

^T*HE  reAor  of  Stringham,  in  the  county  of  Tork,  claimed  At  The  rector  of 
-*•    great  and  fraall  tithes  of  the  parifli ;  and  faid,  that  the  dc-  Smngbtm,     in 
fendant  J.  Hudfin  and  others  bad,  fince  the  twenty-fourth  day  ^*^"'^'^ 
of  June  1794  (at  or  before  which  time  tbp  plaintiff  had  given  fa,au  jjih^  ^ 
them  notice  in  writing  to  fet  out  their  tithes  in  kind,  (ex-  townOup      of 
ccpt    certain  tithes,  about  which   the  defendants  J*  and  R.  Hoypam  in  the 
Hudfin  had  agreed  with  him  for  a  compofition)  fcverally  oc-  ^*<*  P^»^»  «»* 
copied  farms,  the  property  of  the  defendants  H.  CboMey  and  Sthlei  o*a  wtff*p 
Sir  J.  N,  InneSy  in  the  townfhip  of  Hwjbaniy  in  the  faid  pa-  comiNitffituate^ 
riOi;  that  they  (except  the  defendant  Innes)  had  rcfpeftively  intheiakl^wn- 
depadured  fliecp,  oxen,  horfes,  and  other  barren  and  unpro-  ^'Pl 
fitable  cattle,  cows  which  had  milk  and  calves,  ewes,  lambs,  and 
other  (heep ;  that   they  had  had  thereon  wheat,  barley,  oats, 
rye,  peafe,  beans,  hay,  clover,  apples,  pears,  and  garden  ftuff; 
that  the     defendant   CMmley  was   feifed   or  otherwife  enti- 
tled to  a  certain  water  corn  mill  in  the  faid  townihip;  that  he 
was  in  the  adiual  occupation  thereof  ^  that  he  had  employed 
fervants  to  work  the  fame,  and  had  had  divers  quantities  of 
corn  ground  thereby  for  profit  and  hire,  the  tiches  of  all  which 
they  had  refufed  to  pay,  on  pretence  that  fome  parts  of  the  faid 
farms  confided  of  Demefne  Lands  and  the  Almoner^s  Lands^  in 
the  faid  townfhip,  and  were  difcharged  from  the  payment  of  any 
tithes  to  the  re£lor  ;  that  the  defendant  Cholmley  had  pretend- 
ed, that  a  part  of  his  farm,  together  with  the  Mill^  were  freed 
from  tithes  by  reafon  of  a  modus  of  fix  pounds  to  the  reftor. 
The  bill  therefore  prayed,  that  the  plaintiff's  right,  as  reftor,  to 
the  feveral  titheable  matters  and  things,  might  be  eftablifhed  ; 
that  a  commifiion,  if  neceffary,   might  iffue  to  afcertain  the 
lands  in  the  occupation  of  the  defendants  in  the  townfhip  of  Houm 
Jbam^  which  were  either  covered  by  a  modus  of  fix  pounds,  or  dif- 
charged from  tithes  under  the  denomination  ol  Demefne  Lands  or 
Almoner* s  Lands,  or  otherwife;  that  the  defendants  might  be  or- 
dered to  produce  all  deeds  and  writings  in  their  or  any  of  their 
^uQodf  or  power  touching  the  o^sitters  aforefaids  that  they 

might 
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Zeve«        might  be  decreed  to  account  for  all  the  fald  tithes,  of  luck  of 
agflinJI        them  as  the  plaintiff'  ihould  appear  to  be  entitled  to,  and  to 
.  ^^'>*°**      pay  what  ihould  be  found  due  to  him  upon  the  taking  of  fuch 
account.  • 

The  (fefeftdantt  The  defendants,  except  Innis^  admitted^  that  the  plaxndff 
by,  that  there  ^^^^  reftor,  and  entitled  to  all  the  tithes,  both  great  and  fmall, 
iTthc  townihip  *su*tfing  in  the  townfhip  of  Houjbant^  or  to  fome  fatisfadHon 
cT Aoj^iZimi  tothc  in  licu  thereof,  except  the  tithes  of  certain  lands  therein, 
tithes  of  tbccom  from  which  he  was  entitled  to  the  wc  in  thirtieth  part 
**!?•  K*u!i"*  ^^  ^^  ®^  ^^^  ^^^  ***^  grain  grown  thereon  when  the  fame 
it  only  entitled  ^^^^  ^°  ^^  arable  ftate,  but  which  from  error  or  change  of 
tothe0Mf«/^«  language  had  fometimes  been  called  or  defcribed  as  the  me 
tilth  fart ;  ANP  thirtieth  part ;  except  the  tithes  of  Hou/bam  MiU\  and  ex* 

cept  the  tithes  in  kind  of  fuch  titheable  matters  in  the  town* 
fiiip,  in  licu  whereof  tnodufes  were  payable ;  but  that  as  to  his 
right  or  title  to  the  tithes  of  that  part  of  the  pari(h  which 
did  not  include  the  townihip,  they  were  totally  ignorant. 

that  the  ■unand  The  defendant  Cboltnley  faid»  that  ever  fince  the  twenty-fomth 
other  UndB  he.  j^y  of  June  1 794,  he  had  bceti,  and  ftill  was  in  right  of  his 
longiDgtoCWw-  ^j£;.^  entitled  to  a  confiderable  eftate  in  the  faid  townfliip,  part 

whereof,  during  the  faid  time,  had  been  in  his  occupation  ;  tliat 
is  to  fay,  the  family  manfion-houfe,  the  lawn  and  gardens,  the 
paddock  and  ihrubbery,  certain  inclofures  near  HQiiJbam  MUl^ 
the  faid  mill,  the  mill  garth,  and  feveral  fields  as  defcribed 
in  his  anfvver. 

ft 

and  In  the  pof •       The  defendants  y.  Lejfe  and  John  Hudfon  faid,  that  they  had, 
€^m.^^  '*'*"■  *"'  ever  fince  that  period,  held  as  tenants  to  the  faid  Cb&lmUy  cer- 
tain other   parts   of  his  eilates  in  Houjham^   as  ftated  in  the 
anfwer* 


frAonofbii  Ce- 
vants 


and  the  lands  The  defendants  W*  Marjballt  R,  Hud/en^  F.  Thmas^  and  T. 
bciorging  10  Taylor  faid,  that  they  bad,  during  the  faid  time,  occupied  as  tc- 
i.Mf  are  in  the  ^^j^^^  to  Ittnes,  the  feveral  farms  in  the  townfhip.  as  fe^  forth 

m  their  anlwer. 

.       .  The  faid  defendants  further  faid,  that  they  had  fet  out  the 

willing  to  pay  nature,  quantities,  and  values  of  their  feveral  titheable  matters 
the  laid  on*  in  and  things  ;  that  they  were  willing  to  account  for  a  otte  in  tbtr" 
tkirtUtb  fart  of  fl^th  part  of  the  crop  of  corn  prpduced  from  the  clofes  therein 
the  corn  and  mentioned  ;  that  they  had  already  fatisfied  him  the  value  of  all 
fhcrm  ."*'"^  tithes  arifing  from  certain  lands  in  their  anfwer  defcribed  \  bat 

fubmitted,  that  the  tithes  of  feveral  lands,  alfo  defcribed, 
ought  not  to  be  fet  out  and  rendered  to  the  pla^intlfi*  for  the 
reafons  ilated. 

th-it  JKw/w^i  The  defendant  Cholmley  infifted,  that  all  the  tithes  arifing 
iifi//,onihefc'tc  from  Houjham  fVater  Corn  Milly  in  the  faid  townfhip,  on  the 

of     which    th? 

water  corn  vMI  was  ercfted,  was  a  portm  of  tithes  in  grojsf  fi;j)arMcd  from  the  rcdcT/,  «pd  fcqneriy 

puztloilUe  ooff^GiotiiOi  iiic^lrbey  of  Kirkbam  ;  ,,  •  - 

•     •  :  (at? 
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ijdte  whereof  the  faid  ff^ater  Corn  Mill  was  then  ereded  and       Zovc« 
ftood|  were  a  portion  of  tithes  in  grofs^  feparate  and  diflinft  frQn>      '  y^g^fi 
%\xc  rcftory;  that  the  lands  were  part  of  the  poflefSons  of  the       Hwjjfow  • 
prior  and  convent  of  the  priory  of  Kirkham^  in  the  county  of 
Yorkj  long  before,  and  at  the  diifolution  of  the  faid  priory  ;  that 
the  faid  priory  was  one  of  the  greater  monafteries  ;  that  it  was 
diflblved  by  Htnryfhc  Eighth\  that  all  the  Is^nds,  tenements,  tithes^ 
hereditaments,  and  pollef&ons  whatfoever,  with  the  rights  and 
appurtenances  thereto  belonging,  were,  at  the  time  of  its  dif- 
folution^  vefted  in  Henry  tht  Eighth,  in  the  fame  ftate  and  con- 
dition as  the  prior  and  convent  had  held  and  enjoyed  the  fame  ; 
and  that  by  virtue  of  the  31.  ^Hen.  8.  the  {^XA  portion  of  tithes,  t|»atthelaidpor« 
^rifing  from  the  faid  ancient  mill  in  the  faid  townfhip,  became  5*^  ®'  Ju!l^ 
abfolutely  vefted  in  Henry  the  Eighth,  his  fucceflbrs,  and  his  anc}  B^^uEigbth 
their  grantees  and  patentees  thereof  for  the  time  being,  fepa-  on  the  diflbl«« 
rately  and   diftinftly   from   the    reftory  of  Serayingham^  n\  as  ^'®n  of  the  A- 
ample  manner  as  the  fame  had  been  held  and  enjoyed  by  the  ^^ 
prior  and  convent  before  and  at  the  time  of  the  diflblution  of 
the    priory;    that   the  fame  hqd    never    fince   b^en  united,  'J»«ttb€fei<ipor* 
or     had    othcrwife    belonged   to    the   reftory    or   the    rec-  fe^'^eed'to 
%OT  thereof;  that  therefore  the  plaintiff  was  not  entitled  to  any  tberectoiy 
part  of  the  tithes  ariilng  from  the  faid  water  com  mill  then  ftand« 
ing  on  the  fite  of  the  ancient  mill  called  Houjham  Mill^  in  right 
of  the  faid  reAory ;  and  that  by  divers  grants,  the  beneficial  in-  vil  that  it  htcl 
tereft  in  the  faid  portion  of  tithes  became  vefted  in  truftees  for  be«ol«g»Myooa. 
the  ufe  of  the  defendant  in  right  of  his  wife,  and  after  her  dc-  ^*'    ^  ***"*  * 
ceafe  to  fuch  other  perfons  as  were  named  in  the  will  of  the 
late  Nathaniel  Cholmley  deceafed. 

The  defendants  infifted,  that  the  feveral  clofes,  woods,  and  that  a  imdn  o€ 
parcels  of  land  lying  in  the  faid  townfhip,  fpeciiied  in  their  ^  ^-y^^  h»d 
faid  anfwers,  were  free  from  tithes  in  kind,  and  that  fome  orSw^tithet'^'f 
fmall  annual  compofitions  had  been  ufually  paid  to  the  rec-  other  landt  in 
tor  in  lieu  thereof ;  and  they  infifted  on  a  modus  of  fix  pounds  the  raid  towa* 
in  lieu  of  the  tithes  of  the  feveral  clofes,  woods,  and  par-  ^*Pi 
eels  of  land  fo  claimed  by  them  to  be  held  free  from  the 
payment  of  tithes  in  kipd^ 

The  defendant  F*  Thomas  infifled,  that  the  feveral  clofes  and  *hat  a  wMbf  oC 
parcels  of  land  in  the  faid  townfhip  in  his  o(;cupation,  as  ftated  J^^  *bl*ift 
in  his  anfwer,  were  free  from  all  tithes  in  kind  whatfoever ;  Uea  of  the  titl« 
and  infifted  on  a  modus  of  feven  fhillings  and  fixpence  in  lieu  ofotheriajubin 
thereof*  **  "»  town. 

fliip; 

The  defendant  Taylor  mfifled  pn  a  like  modus  of  (en  (hillings  that  a  mtdn  <ii 
forWi  clofes  and  lands.  S '^  ^ 

All  the  defendants,  except  Innes,  faid,  that  the  lands  in  the  ^j^^  \^  ^y^ 
townfhip,  i^rom  which  the  plaintiff  was  entitled  to  the  one  in  of  the  faid  Jandt, 
thirtieth  part  only  of  the  com  and  grain  growing  (hereon  when  except  the  •»#» 

*  <    •  ^  ^  ^  sthrtietb  part  «• 

forefaid,  was  a^ftrtUncf  titbtt  in  graft,  diftiod  from  the  re^ory. 

Z  the 
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ZovcR        the  fame  were  in  an  arable  ftate,  confided  of  the  federal  clofo 

agam^        and  parcels  of  land  defcribed  in  their  anfwers;  and   indfted, 

HtfptoN.      ^jjj^^  ^jj  jjjg  tithes  yearly  and  from  time  afifing  and  mcrcafing 

from  the  faid  clofes  and  parcels  of  land  fo  defcribed^  except  the 

pne  in  ihirtM  part  of  the  com  and  grain  arifing  therefrom, 

when  the  fame  were  in  an  arable  ftate,  or  one  third  part  of  the 

iBvhole  tithe  of  corn  and   grain  were /i  ^orZ/^ii  of  tithes  in  gtifs^ 

feparate  and  diftinft  from  the  rcflory,  and  formerly  parcel  of 

the  pofleffions  of  the  faid  prior  and 'convent  of  the  Priory  cj 

JCirtham,  long  before  and  at  the  diifolution  of  the  faid  priory ; 

that  the  faid  priory  was  one  of  the  greater  monafteries  ^  that  all 

the  lands  thereto  belonging  were,  at  the  time  of  the  diflblution 

thereof,  vefted  in  Henry  the  Bighib  in  the  fame  condition  as  the 

prior  and  convent  had  held  the  fame  ;  that  by  31.  Hen  8.  the 

laid  portion  of  tithes  became  vefted  in  the  faid  king  and  his  gran* 

tees,  feparate  and  diftin^  from  the  reAory,  in  as  ample  manner 

as  the  fame  had  been  held  and  enjoyed  by  the  prior  and  convent 

before  and  at  the  time  of  the  diflblution  ;  that  it  hid  never  fince 

been  redored  or  united  to  the  redlory  \  and  that  therefore  the 

plaintiff  was  not  entitled  to  have  or  claim  any  part  of  the  tithes 

arifing  from  the  faid  clofes  and  parcels  of  land  in  right  of  his 

thatthe  faid /or-  faid  re£bory,  otherwife  than  before-mentioned }  and  they  infifted, 

tmn    of   tithes  that  by  divers  goods  and  fufficient  grants,  convejrances,  and  af- 

IJ^  tht  drfSSl  ^^''^ces  in  the  law,  the  beneficial  intereft  in  the  faid  portion  ff 

m^Chlm/evaad  ^^hes  arifing  from  fuch  clofes  and  parcels  of  land  fo  fpecified  to 

jgms;  be  the  property  of  the   defendants   Cholmley  and   Int%et^  and 

in  the  occupation  of  the  other  defendants  \   and  the   clofes 

and  parcels  of  land  fo  fpecified  in  their  anfwers  were  the  whole 

of  the  lands  and  grounds  within  the  faid  townfhip,  fubjeft  to  the 

that    the    laid  P^Tment  of  a  onf  in  tHrtiotb  part  only  to  the  plaintiflT,  as  redor 

Ividt  were  not  ^^  ^i^u  of  tithes  when  in  an  arable  ftate ;  hot  knew  not  that 

ciUedand  cUdin.  the  lands  and  grounds  in  the  faid  townfhip  of  that  defcriptioa 

pijibed  by  the  i^^d  been  known  or  diflinguifhed  by  the  name  of  ibo  Demejke 

!?/"*    ^ttuid*^  Lands f  otherwife  than  as  appeared  by  fomc  of  the  terrkh  of 

'  the  reAory  where  they  were  diftinguifhed  by  fuch  name ;  or  by 

*  the  name  of  the  jflmoner^s  Lands ;  or  by  any  other  particular 

name  or  defcription^    other  than  as  fct  forth  in  their  an* 

fwers, 

that    the    fiid      The  defendant  Cholmley  faid,  that  he  had.  In  a  fchcdnle  to  ha 

tuidt  were  par-  anfwer,  fct  forth  an  account  of  all  the  deeds  and  writings  in  his 

S°b*fchid^fct  P^fl'eflion,  cuflody,  or  power,  which  fhewcd  or  tended  to  fhcw 

vIodKanT^erj     ^^^  lands  in  particular  within  the  faid  townfhip  in  his  oci 

cupation,  and  the  faid  defendants,  hi$t  tenants,  Were  claimed  to 
be  free  from  payment  of  tithes  to  the  plaintiff,  by  reafon  of  the 
claims  and  exemptions  aforefaid,  or  any  of  them,  and  fubmitted 
to  the  court  whether  the  plaintiff  had  any  pretence  whatever  to 
have  his  alledged  right  cflablifhcdj  forafmuch  as  the  right  claims 
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cd  by  hiaiy  if  any  fuch  right  exifted,  was  founded  altogether  in        Zavcn 
the  cotnmon.law  j  and  alfo  whether  fuch  commiffion  for  afcer-         *g^/ 
f  aining  the  particoiars  of  the  lands  and  grounds  in  the  faid  town-       H»m«^  '^ 
ihip,  and  in  the  occupation  of  thele  defendants^  ought  not  id 
be  iiliied  and  executed  at  his  expence,  they  infilling  that  thtf 
piaintifT  ought  to  feek  his  remedy  by  aAion  at  law  for  the 
tithes  alledgcd  to  be  withheld  from  him,  and  particularly  (of 
thcportiom  of  iitbes  claimed  by  tliefe  defendants.  ^ 

The  defendant  Innes  admitted,  that  the  plaintiff  was,  ret-  and'tlurt  thelUf 
tar  of  the  parifli,  and  entitled  to  the  tithes,  both  great  and  m^  m  tUrtuth 
fmall,  yearly  ariiing  in  and  throughout  the  faid  townfeip,  or  to  /^•fcom«n* 
Ibme  fattsfa£lion  for  the  fame,  except  fome  particular  pounds  ^c*^p(j^  *^ 
from  which  he  was  only  entitled  to  a  Mie  in  thirtieth  part  of  the  H$trfbam  MiB^ 
corn  and  grain  grown  thereon,  when  the  fame  were  in  an  arable  ihc-faidnw^i  d( 
ftate  5  and  alfo  except  the  tithe  of  Hoitjbam  Mill^  and  the  tithe  ^''  ^^  ^|*  ^^ 
ID  kind  of  fuch  other  titheable  matters  and  things  arifing  within  ^"eJ.^^^^ 
the  faid  townfhip,  in  lieu  whereof  certain  ancient  cuftomary  pay-  were  good 
mentshad  been  immemoriaUy  made  by  way  of  modus.  He  further  dujn,  and 
(aid,  that  he  had  been,  ever  fincc  the  twenty-fourth  day  of  Junt  en\pwJ»» 
1794,  and  was  ftill  owner  and  proprietor  of  certain  farms 
within  the  townfhip,  in  the  occupations  of  feveral  of  the  dc* 
fendants,  the  particulars  of  which  farms  be  ibated  in  his  anfwer 
in  like  manner  as  his  tenants,  and  fpokc  to  the  fame  eflfeft 
touching  the  modus  of  fix  pounds,  the  compofkions  of  ten 
Axillings,  and  of  feven  {hillings  and  fixpence.  and  the  other 
matters  ia  the  bill  fpecified,  as  the  other  defendants  had. 
done. 

« 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  the  caufe  ,The  omtk 
being  at  iffue,  divers  witnefies  were  examined  on  both  fides,  and  *»e*f^ 
their  depbfitions  being  duly  publifhed,  the  caufe  came  on  for 
hearing ;  and  upon  hearing  counfel  for  all  parties  \  and  read- 
ing an  order  obtained  by  the  defendants  on  the  fifth  day  of 
May  1798,  for  proving  and  reading  the  following  evidence 
on  their  behalf,  to  wity  the  minifler's  accounts  from  the  aug* 
mentation  ofitce  of  the  pofleffions  of  the  Friory  of  Kirkham^ 
from  Micbaelmasm  the  thirtieth  to  Micbaeimas  in  the  thirty-firft 
year  of  H*nry  the  Eighth  \  an  -ofiice  copy,  from  the  rolls 
CHAPEL,  of  a  licence  from  ^teen  Elizabtth  to  Edv^ard  Earl  of 
Rutland^  dated  the  twenty -ninth  day  of  AprH^  in  the  four- 
teenth year  of^een  Elixahstb,  to  alienate  the  Manor  of  Howfome 
-alias  Onvjhamy  in  the  county  of  Tork  \  an  office  copy,  from  the 
iu>LLs,  of  an  indenture  of  bargain  aiid  fale,  dated  the  third 
day  of  Aprils  in  the  fourteenth  year  of  ^een  Elizabeth^  be- 
tween the  faid  Earl  of  Rutland  and  Lord  Roos  of  Hamlakt^  Tou/t-' 
iy,  and  Behoyrt  of  the  one  p;ipt,  and  Thomas  Bamburgh^  of 
Hovufomy  alias  Oojfbamy  in  the  county  of  Tork^  gentleman,  of 
the  other  part ;  an  office  copy  ff  oiu  the  rolls  of  a  deed  poll» 

3  d»tc4 
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TUivcn  dated  the  eleventh  day  of  February,  in  the  fifteenth  year  oi 
t^ial'f^  J^tf^^«  Elizabeth,  and  executed  by  the  Earl  of  Rutland  to  ac- 
knowledge the  receipt  of  one  thoufand  two  hundred  {>onnds) 
an  office  copy  of  the  bill,  anfwers  and  depofitions  in  a  caufe 
heretofore  inftituted  in  this  court,  wherein  William  Allan/on,  derk^ 
was  plaintiff,  and  Ifaac  Calaam  and  others  were  defendants ; 
the  depofitions  of  the  witneiles  taken  on  the  part  of  the  de- 
fendants, in  the  caufe  of  Zauch  v«  Hud/on,  and  feveral  original 
terriers  refpeding  the  reAory  of  Serayingham,  in  the  county  of 
Tork  I  and  alfo  the  feveral  writings  proved  as  exhibits  in  the 
caufe  ;  and  alfo  reading  on  the  part  of  the  plaintiff*  the  (eve- 
ral  depofitions  taken  on  his  part ;  and  an  order  of  court,  dated 
the  fixth  day  of  May  1797,  for  liberty  to  read  in  evidence  the 
feveral  proceedings  in  the  faid  caufe  of  Jllanfon  and  Calaam  \  and 
reading  them  ; 

Iffbe  dlrcQcd  to  'YviE  CouRT  ordered  a  trial  ait  law  upon  the  foUowing  iflties* 
try,  tdwit, 

jrt.  Whether  a  FiRST,  **  Whether  a  mtdus  of  fix  pounds  a -year  is  and  has 
m»dus  of  61.  a-  <<  been,  from  time  whereof  the  memory  of  man  is  not  to  the 
year  a  payable  cc  contrary,  paid  on  Old  Michaelmas  Day  in  each  year,  to  the  rcc- 
•n     MidMiilmat  „  ^^^  ^f  ^^^    ^^-^g^  ^f  Serangbam  otherwife   Serayingiam,   for 

tiiiici  of  the  ^"^  ^*°^c  hcmg,  for  and  m  lieu  of  the  tithes  of  all  titheable 
Unds  defciibcd.  '<  matters  and  things  yearly  growing,  increafing,  and  renewing 

'<  upon  the  feveral  lands,  clofes,  woods^.  and  hereditaments 
<<  within  the  townfhip  of  Houjham,  in  the  faid  parifh  of  Strang'^ 
<<  ham  otherwife  Serayingham,  in  the  defendant's  anfwer  ftzUy  fet 
•«  forth  and  dcfcribed." 

irfiy.  Whether  SECONDLY,  "  Whether  all  the  tithes  yearly  arifing  from  the 
to.  tithes  of  the  a  following  clofes  and  parcels  of  land  lying  within  the  townfhip^ 
townfh^t*  «!  "  ^^  Houjham',  in  the  parifli  oiSerangham  otherwife  Serayingham, 
cept  the  *onf  w  '*  ***  ^^^^  county  of  Tork  (as  in  the  faid  anfwers  arc  defcribed), 
tbtrtittbpart^  are  ^'  except  One  third  part  of  the  tithes  of  corn  and  grain  arifing 
apormnof  titbei  <€  from  the  clofcs  and  parcels  of  land  particularly  mentioned 
tl^^'l^''^-  **  therein,  when  the  fame  are  in  an  arable  ftate,  be  aporilm  ^ 
j^^  *  « tithes  in  grofs,  feparate  and  difiinA  from  the  rcftory  of  it- 

*•  rangbam  otherwife  Serayingham.** 

3diy.  Whether  Thirdlt,  <<  Whether  all  the  tithes  yearlyfrom  time  to  time 
Hctifiam  Mill  if  <c  arifing  from  a  certain  water  corn  mill  called  Houjbam  Millt 
In^r^tmna  **  ^^^^^  ^"  ^^^  townfliip  of  Heujbam,  in  the  parifh  of  Serang- 
from  the  rec-  **  ^^^  otherwife  Serayingham^  in  the  county  of  JTorkf  on  the 
tory.  **  fcite  whereof  a  water  corn  mill  is  now  erefted  and  ftands,  be 

"  a  portion  oftitbis  in  grofs^  feparate  and  diftinft  from  the  reftery 

*f  of  Serangham  otherwife  Serayingbam*** 

The  defendanu      The  defendants  in  equity,  //.  Cholmley  and  Sir  Jama  Bordift 

'  WnUftl^* hw  ''^'''^»  *^  ^^  plaintiffs  at  law,  and  Tliomas  Zouch  to  be  defcnd- 
P   nu  »a   aw.^  ^^^  ^  ^^^  Judge  to  be  at  liberty  to  indorfe  any  thing  fpccial  >  with 

the  ufual  dircAion^ 

The 
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The  plaintiff  m  equity  declined  accepting  ifTues  upon  tlie  iw*  The  rtCtw  re. 
Jufif  of  fevcn  {hillings  and  fixpcncc,  and  ten  Ihillings.  fufesiflbesomhe 

Thb  Court  therefore  further  ordered  the  bill  to  be  dit  The  bUi  ^ifmif- 
mifTed  as  to  the  modufes  of  feven  (hillings  and  {ixpence>  and  ten  fed  as  to  tto 
ihillings ;  and  the  confideration  of  cofts  and  further  dire£lions  to  ******  ^  ^^ 
be  rcfcrved  till  after  the  trial  fhould  be  had.  .  land»covtredby 

The  ifiues  were  accordingly  tried  by  a  fpecial  jury^  and  the  TfaeiduesttM^ 

jury  ibttnd,  and    the   jwy 

fofmd» 

As  TO  THE  FIRST  issuEj  *^  That  a  modus  of  fix  pounds  a-year  \\\.  Thai  6L  a- 
I         *  1$  not,  nor  from  time  whereof  the  memory  of  man  is  not  to  y*""   *'*».   ^ 
!         «  the  contrary,  hath  been  paid  or  payable  by  the  occupier  or  ^"^JJ***  \\^ 
*'  occupiers  of  the  within  fevcral  lands,  clofcs,  woods,  heredi-  ^^    ^j^    jmnj, 
^  taments.  and  premifes,  in  the  within  mentioned  fird  count  of  meniioiKd. 
<<  the  within-mentioned  declaration  in  that  behalf  mentioned, 
"  except  as  therein    mentioned,  on  Michaelmas  Day  in   each 
^  jexr^  according  to  the  old  ftile  and  computation  pf  time  here« 
<•  tofore  ufed  in  this  kingdom,  to  or  for  the  ufe  of  the  rtdot 
««  for  the.  time  being  of  the  reftory  of  the  parifh  of  Serangham^ 
«*  otherwife  Seraylngham^  in  the  county  aforefaid  within-men- 
**  tioned,  or  his  leffeeor  leflees  of  the  tithes  of  the  fame  parifh 
^  for  and  in  lieu  and  full  fatisfa^ion  of  and  for  the  tithes  of 
<*  all    titheable    matters  and    things  yearly   ariling,  growing, 
!         '<  increa^ng,  and  renewing  upon  the  fame  lands,  clofes,  wood, 
'*  hereditaments,  and  premifes  in  the  fame  count  within  men- 
**  tioned,  except  as  aforefaid,  as  the  faid  Henry  and  Sir  James 
<'  Norciiffe  have  in  the  faid  fird  count  of  the  faid  declaration  * 
*'  in  that  behalf  within  alledged." 

As  TO  THE  SECOND  ISSUE,  *'  That  all  the  tithes  yearly  arifing  »d.  That   the 
'         "  from  the  within  mentioned  clofes  and  parcels  of  land,  in  the  '»«hct    of   the 
«  fccond  count  of  the  faid  declaration  in  that  behalf  within-  ^^^  ^'^J'lf 
"  mentioned,  except  one  third  part   of  the  tithes  of  corn  and  Mbamp^. 
*<  grain  arifing  from  the  faid  lad-mentioned  clofes  and  parcels  of 
*•  land  when  the  fame  were  in  an  arable  ftate,  were  not  nor  are 
•f  a  portion  of  tithes  in  grofs^  feparate  and  diftinft  from  the  reftory 
«*  of  Serangkam  otherwife  Serayingham  aforefaid,  in  the  county 
•*  aforefaid,  as  the  faid  Henry  and  S/r  James  Norcliffe  have  in 
^  their  faid  fecond  count  of  the  within  declaration  in  that  behalf 
«  within  alledged.** 

As  to  THB  LAST  ISSUE,  «<  That  all  the  tithes  yearly,  and  ^<sij^  That  tht 
'*  from  time  to  time  arifing  from  the  within -mentioned  nvater  tithe*  of  Hm* 
«*  corn  mill  called  Howjbam's  Mill^  were  and  are  a  portion  of  tithes  A*  ^^'  "7  • 
««  in  grofs^  feparate  and  diftinft  from  the  re^ory  of  Serangham^  /IT^^'^'*^ 
**  otherwife  Serayingham  within  mentioned,  in  the  county  afore - 
«*  faid,  as  the  faid  Henry  and  Sir  James  Norcliffe  have  in  the  laft 
'*  count  of  the  within  declaration  alledged,  and  affefs  the  da^ 
<^  mages  of  the  faid  Hinr)  )nd  Sir  James  Norcliffe^  bcfides  then* 

«  €0(U 
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Zouctf       **  cods  and  charges  hj  them  in  and  about  their  iblt  in  that  Bi& 
0£svifi        «  half  laid  out  to  one  flulling,  and  for  thofe  cofts  and  charget 
Hu  Dto jr.      «*  ^^  forty  {hillings/* 

But  by  iDderfe*  The  SPECIAL  iMDOR$Kif£NT.  And  the  jurOrs  fuithcf  laid* 
ment  the  jurx  cc  That  a  moduj  of  fix  pounds  a-year  is,  and  from  time  whereof 
*flL*Thit  a  ^  **  ^^^  memory  of  man  is  not  to  the  contrary,  hath  been  paid 
^of  6La-year  "*  *°^  pdfablc  by  the  occupier  or  occupiers  of  the  within*tiie6- 
k  payable  ibr  <*  iioned  fevefal  land^  dofes,  woods,  hereditaofetft^  and  pre- 
•ther  lands*        m  mifes  in  the  within-mentioned  firft  Count  of  the  within- 

^*,  mentioned  declaration  in  that  behalf  mentioned  (except  the 
^^  clofes  called  the  High  Gamfters^  Middle  Gamjlert^  Low  Gam* 
«  ^ers,  Great  Jngs^  and  Little  Ifigt,  in  the  firft  Count  mention* 
<*  ed,  to  which  the  faid  modus  does  not  extend)  on  Aiichadeias 
'<  Day  in  each  year^  according  to  the  old  ftile  stud  computation 
<^  of  time  heretofore  ufed  in  this  kingdom,  to  or  jbr  the  ufe 
<«  of  the  re£tor  for  the  time  being  of  the  re£tory  of  the  parifli 
*<  of  Serangbatnt  othetwife  Seyrajinghamj  in  the  county  of  Tori 
<(  within  mentioned,  or  his  lefiee  or  leflees  of  the  tithes  of  the 
<<  fame  parifh  for  and  in  lieu  and  in  full  fatisfa£li(m  of  and  for  the 
<<  tithes  of  all  tithcable  matters  and  things  yearly  arifing,  grow. 
<(  ingi  increafing,  and  renewing  upon  the  fame  lands,  dofes, 
<<  woods,  hereditaments  and  premifes  in  the  faid  count  n^n- 
<^  tioned,  or  any  part  thereof,  except  as  aforefaid.'' 

ftdly.  Tbat  ttro  <  And  farther,- <*  That  two  third  parts  of  all  mannet  of  titfaet 
third  pOTU  of  the  «  yearly  arifing  from  the  within-mentioned  clofes  and  parcels 
t>th«  ^^J^  •*  of  land  in  the  iecond  Count  of  the  faid  declaration  mention, 
tofbe  toSd^  «  cd  (except  the  dofe  therdn  called  the  Oxchfe),  and  alfo  two- 
facy  except  the  '*  third  parts  of  all  the  tithes  yearly  arifing  from  the  faid  dofes 
OxcU^tnitmo*  «  called  tie  High  Gamfters^  the  Middle  Gamfters^  and  the  Lovt 
thifda  of  the  «c  Gamfters^  Great  htgs^  and  Little  Ings^  in  the  firft  Count  of  the 
G**iiff»^  aiS  "  ^^*^  dedaration  mentioned,  were  and  are  a  portion  of  tithes  in 
j^t^aftrUm  **  g^^9  fcparatc  and  diftin^  from  the  reftbry  of  Seramghatn^ 
rfath0i»^s9   *'  otherwife  Seraynghant  aforefaid,  the  remaining  third  part  of 

^  fuch  tithes  belonging  to  the  faid  reftory/' 

%dly  Tbat  tbt  ^'^  further,  <*  That  all  manner  of  tithes  yearly  arifing  from 
rector  it  enti-  ^  the  faid  clofes  in  the  fecond  Co)ant  of  the  faid  dedaratkm 
tied  to  the  tithes  cc  called  the  Oxclofe^  were  and  are  due  and  payable  to  the  reAor 
•f  the  OMdcji  hi  <«  fop  ^^  jijQg  bejng  of^he  reftory  of  the  psi-ifh  of  Sorati^am^ 
•""•  «  otherwife  Serayngbam  aforefaid.'' 

Hw  Judge  cer-  Mr.  JUSTICE  RooKB,  who  tried  the  caufe,  certified  diat  the 
tiaes  the  in*  fpedal  matter  above  indorfed  was  found  by  the  jury,  and  indorfed 
^'^^'"^        byhisdireaion. 

TheCowtpro-  On  the  twenty-fourth  of  January  I799>  the  Court  heard 
nmcet  jodg-  counfel  on  both  fides ;  and  the  Right  Honourable  Sir  Archx- 
TbTtithet    M  *^^^  Macdonald,  KniCtHT,  Lord  Chief  B$ron^  delivered  the 

^ad  by  the  joiy,  dmeed,  bat  without  cofts, 

judg* 


Jodgttent  of  the  CvOrt,  and  or4ered  th€/|sytf/a  to  beconfinned^      ikottcn 
aa  accc^ont  to  be  Uken  of  tbe  titbes  pnqrf d  by  tbe  bill  upon  the      ^^fi 
*pot<>f  the  pQjia^  but  without  coftsj  iVx  nnuch  of  the  byi  as      -**««*•**• 
prafed  an  account  .of  the  tithes  ^i&ng  up^nUie  lands  and  pre- 
mifta  found  by  the  iaid  fofi^a  in  favour  of  tbe  defendaata  H, 
Ckflmtey  and  Sir  J.  N.  Jnne^^  tobe  difm^d  without  cofts,  and 
no  cofts  to  either  party  at  l»w« 

Tks  Court  rwu* 


MantelL  dgatnfi  Painb.  'JtYSII?* 

Surrey  and  Southampton^  loth  May  I'jgS* 

^T^HE  bin  fiatcKi,  that  in  the  year  i79i»  and  at  the  time  of  Thepiamtiff.M 
^  making  tbe  leafe,  dated  the  $xth  of  ^ril  lypif  the  leffeeofthccha- 
dlevtrend  John  Carver f  bachelor  of  laws,  archdeacon  of  Surrey^  in  P«l  ^  Fnnjbamt 
aight  of  his  archdeaconry,  was  feifed  in  fee  of  the  three  cha-  'I^yJ^'eib^ 
pels  or  parfonages  of  Freffftfam  and  El^edi  in  the  county  of  Sut"  in  Swry,iodtti 
rej^  and  of  Aentleyy  in  the  county  of  S^Mthampton^  with  the  chapel  of  ^mt. 
rjgbtSy  meqibers,  and  apportenances  thereof,  and  in  particular  h;  >»  Hmup^ 
of  the  tithes  of  com,,grain,  hay,  hay  grafs,  clover,  artificial  graft,  '\^'^^^^ 
.wood,  except  timber  and  timber  trees,  the  agiftment  of  bar-  ^^^^  andVmaD, 
ren  and  unprofitable  cattle,  and  all  other  the  tithes,  great  and  (hereto  bdoilg. 
imall,  arifing  within  the  faid  chapels  in  kind ;  that  before  and  Jnguitii]d,pitfi> 
at  the  time  of  making  the  faid  Icafc,  the  faid  tithes  and  pre*  ^^^  J^ 
.nifeshad  been  and  were  let  to  and  occupied  by  the  farmers  wood.boppoiat 
thorrof  at  a  rent  therein  refer ved ;  that  by  ixidenture  of  leaie,  fir.  trees,  iniik„  ' 
dated  the  fixth  of  April  2701,  the  archdeacon  demiied  to  anificial  grafr, 
the  plaintjfFand  to  the  defendants  De  Burgh  and  BiJbop^M  thofe  UJ^'^'J^'^*"^ 
iaid  three  chapels  or  parfonages,  with  their  appurtenances,  and  renoittlv*  ^* 
all  and  all  manner  of  titles,  oblations,  obventions,  rents,  / 
duties,  commodities,  advantages,  and  profits  to  the  fan;ie  be- 
longing, arifing  yearly  thereiui  to  hold  to  them,  their,  heirs 
ind  affigns,  for  three  lives,  at  a  yearly  rent  therein  mention- 

-cd ;  that  the  faid  Dr  Burgh  and  Bt/bop  were  >truftees  thereof 
for  the  plaintiff ;  that  the  plaintiff  thereby  became  entitled 
to  the  tithes,  before  ftated,  in  kind ;  that  he  had  rcceiyed  : 

fj>art8  of  the  faine^  t)^t  he  ought  to  have  been  fatisfied  .for 
the  remainder  ;  that  the  defendal^t  Richard  Pattuhiddzbxm  ia 
tbe  cbapelry  of  Fr§f^em^  and  had  agifted  thereoi  barrea  and 
unprc^table  cattle,  to  the  tithes  of  which,  except  of  the  eatage 
tipon  turnips  to  Michaelmas  17939  he  was  entitled  ;  that 
the  faid  defendant  had  upon  his  faid  farm  a  number  of  youAg 
pigs ;  that  h^  had  alfo  in  the  &id  years  cut  down,  fold,  con« 
verted,  apd  dtijpofed  of  for  his  own  ufe,  coppice  wood,  un«- 

•'deffwood,  and -other  wood  not  being  timber  or  timber  trees  ia 
and  upon  bis  faid  farm  ;  that,  durmg  the  year  1 792,  he  had 

•reaped  and  carried  away  for  his  own  ufe  wheat  and  other  com 

.•ml  grain  therefrom  \  that  in  the  ye^rr  179a  »nd  VJ^%y  ^^ 
VouIV.  Qo  fincc 
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« 

MAHTttt    'fince  that  time^  he  had  kept  thereon  milch  cows  which  prodoC' 
.w!^^      •  ed  milk  5  and  thgt  in  1793  ^*  ^^^  drawn  ap,  fevered,  gather^ 
*****        cd»  carried  away,  difpofed  of,  and  converted  to  and  fw  his 
life  a  number  of  young  firs,  fir  plants,  and  other  plants  aad 
ihmbs  out  of  the  faid  farm,  the  tithes  of  which  he  had  refiifedto 
.'.pay.  The  bill  further  ftated,  that  the  defendant  J.  Gulden  occu- 
pied a  farm  in  the  chapelry  af  Bentley  \  that  he  had  cot  dovii, 
lokl,  and  difpofed  of  for  hfs  own  ufe,  coppice  wood,  underwood, 
wood  for  and  made  into  charcoal,  and  other  wood  not  being  tim- 
ber or  timber  trees  thereon ;  that  he  had  alfo  kept  barren  and  un- 
\.  . ,.        profitable  cattle,  of  different  kinds  thereon  \  that  he   had  alfo 
mowed  clover  and  artificial  grafs  thereon,  and  ufed  the  fame  for 
green  fodder  and  various  other  purpofes  ;  and  that  he  had,  in 
,  •  •  the  year  1793,  fevered,  carried  awny,  and  converted  to  his  o#ii 

ufe  great  quantities  of  peafe^  the  tithes  of  all  or  any  of  which 
•  he  had  refufed  to  pay.  The  bill  then  further  (tated,  that  the 
defendant  James  Mslh  occupied  a  farm  in  that  part  of  the  cha- 
pelry of  Frenjhatn  called  the  tithing  of  Dorking fiild^  and  had 
had  thereupon  peafe,  hay,  hay  grafs,  and  various  other  tttheable 
matters,  the  tithes  of  which  he  had  refufed  to  pay.  The  bill 
therefore  prayed  an  account  and  payment. 


I',  tt. 


Tbc  dcfeiHbnt      The  defendants  admitted,  the  plaintiff  was  lefl[ee  of  the  tithes 

P4^  Ays,  thit  as  ftated  in  the  bill ; .  and  the  defendant  Richard  Paine  faid,  that 

ki^iSfew^"^  he  occupied  certain  lands  in  the  chapelry  of  Frenjbam  ;  that  he 

rvfmif       j^  ^^.^  ^^  ^^  plaintiff  a  cwnpo/ition  for  his  tithes  to  the  temk 

of  OEiober  1791  ^  that  the  plaintiff  had  given  him  notice  to  pay 

his  tithes  in  kind  from  that  time;  that  he  had,  after  the  tenth 

of  OBober  1791,  and  before  the  tenth  of  QSober  1793,  ^gifted 

iheep  on  turnips,}  that  he,  after  the  tenth  of  OBsier  i793,reD* 

dertd  the  plaintiff  an  account  in  writing  of  theagifhnentof  each 

iheep,. dednAing  for  fuch  as  had  been  ihorn  and  had  paid  tithe 

wool ;  and  alfo  an  account  of  the  tkhes  of  his  calves  daring  tbe 

faid  time,  and  of  fome  flax ;  that  on  the  third  of  Decmier 

1793  he  paid  him  the  amount  of  iiich  account,  and  took  a  rt- 

tbat  the  barren  ccipt  for  it ;  that  he  had  not,  after  the  faid  tenth  of  Qatier 

SSd*^thf^n  *79>Tand  before  the  filing  of  the  bill,  agifted  any  horfcs  oroxen, 

had  been  ufed  ^^ccept  .what  were  ufed  for  hufbandry,  or  any  heifers  or  any 

Ibr  hiiibandry,  baxren  COWS  or  Other  unprofitable  cattle  whatever,  except  that 

except  two  hci.  in  the  fummer  of  1793  ^^  ^^^  bought  in  two  heifers  whidi 

iH^^a^elir!*  ^^^  breeding  up  for  the  pail,  and  a  yearling  colt  which  hcin- 

^^coUinteodl  ^coded'fbr  hufbandry,  and  for  the  feed  of  .which  no  tithe  was 

cd  for  tiiebufi.  due|  that  he  had  not,  fincc  the  tenth  of  OBAer  1793,  ^gi^ 

nefcofthefann}  any  Ihecp  except  the  fheep  which  he  ftill  had,  and  which  were 

fcT  tftTn^haS  ""^^^w^^^*  *o  be  fliom  within  the  faid  chapeWes,  e^iceptoochnn- 

were   intended  ^'^  iheep  which  Were  fold  at  Ladj  Day  laff»  and  which  wcxe 

to  be  (horn  ;  -  ' 

that  he  had  paid  the  tithes  of  the  fiieep  he  had  Ibid  ;  that  be  had  ooiy  tWo  pi|t  in  one  year  imd  §nk 

anectier,  and  that  there  it  a  ouikom  to  pay  eoe  |>ig  fvt  all  pigi  from  feYco  toten  £» rowed  A  one  year  { 

red 
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Uid  on  turnips,  the  tithe,  whereof  had  been  fairly  fet  out ;  that     Manteli. 
he  had  farrowed  two  pigs  In  1792,  and  five  pigs  in  1793*  and        *^«»^ 
that  he  had  taken  fuch  pigs  to  his  own  ufe  without  making  the  ^  * 

plaintiflF  any  fatisfaction  for  the  tithe  thereof,  for  tliat  there  was 
an  immemorial  cudom  in  the  Md  chapelrics  or  parfonagrs,   as 
well  as  in  fcveral  neighbouring  pariflies  or  diftri<n:$,  that  every  oc- 
cupier of  lands  or  tenements  within  fame  having  any  pigs  far- 
rowed within  fame  to  the  number  of  fevcn  or  upwards,  and  not 
exceeding  ten  in  number,  fhoitld  render  and  pay.  to  the  owner 
or  proprietor  of  tithes  of  the  faid  chapelrics  or .  paribnages, 
or  his  leflec  or  farmer,  or  leflees  or  farmers,  one  of  fuch  pigs    ' 
for  or  in  lieu  of  the  tithes  of  fuch  number  of  pigs  for  that 
year,  and  that  each  and  every  fuch  occupier  (hould  not  render 
or  pay  any  fatisfaftion  in,  rcfpeft  of  the  tithes  of  pigs  being  un- 
der fcven  in  number  in  any  one  year."     He  further  faid,  that  th«t  he  had  fct 
he  had  not,  fince  the  tenth  of  OSfokr  1791,   cut  any  co{^ice  ^^   ^*   ««<ht 
wood  or  underwood  on   his  farm,  except  that  in  1 79a  he  had  J^q^L^*^ 
cut  down  a  fmall  coppice  in  PonJ  Fields  and  that  he  had  duly    '    ^'W*'* 
fet  out  the  tithe  thereof,  x  which  the  plaintiff  had  carried  away,  ^j^^  ^^     ^ 
and  except  that  in  1 793  he  had  alfo  cut  down  Foul  Hanger  Ccf*  cut    down    in 
pice^  but  that  he  had  not  fet  out  any  tithe  thereof,  becaufe  he  1^«h/      "timiftr 
had  converted  and  applied  the  principal  part  thereof  to  the  pur-  C^^j^wimfed 
pofe   of  making  hop-poles  and  hurdle   rods  for  the   ufe  of  his  w^'!brS«Si^ 
farm,  and  the  remainder  for  fuel  in  his  houfe ;  and  that  by  a  or  bamt  at  fuel 
cuftom.in  the  faid  three  chapelrics  or  parfonages,  except  as  to  iiitbehotilc,aud 
the  tithing  of  Cheert^  refpeftively  which  .  had  fubfifted  from  *•■*  *««^  »  * 
the  time  whereof  the  memory  of  man  was  not  to  the  contrary,  2d*"chtoti2r 
and  ftill  fubfifted,  no  tithes  of  any  coppice  wood  or  any  other  f^  to™y  aijr 
underwood,  cut  within  the  faid  three  chapelrics,  except  as  to  tithe  fbr  fvt}od 
the  faid  pithing,  and    applied  to  the  purpofes   of  hufbandry  ^  ^^\ 
therein,  or  for  fuel  for  the  houfe,  or  any  fatisfaftion  in  lieu  JJjI^^IJJ^  ^ 
thereof,  ought  to  be  rendered  or  paid  to  the  owner  or  proprie-  ^y^y^  ^  the 
tor  of  the  faid  three  feveral  chapelrics  or  parfonages  refpeftively,  tithing  of  c^Mrr, 
or  his  leflee  or  farmer,  or  leffees  or  farmers.     He  further  faid,  >«  *c  JTtMt  ^ 
that  by  the  cuftom  of  the  Weald  of  Surry,  no  tithe  was  due  of  f^JJj,^'  ^ 
underwood  cut  within  the  tithing  of  Cheertf  which  was  iituatcd  in  the&id  tith* 
within  the  parifh  or  parfonage  of  Fren/bam,  and  is  part  of  the  ing  | 
Weald  (a),  but  that  no  part  of  his  lands  was  within  the  faid  th^t  he  had  fet 
Ttthing  rf  Cheert\  and  he  farther  faid,  that  he  had  fet  out  his  "^^^^^  ^^ 
tithes  of  wheat   by  the  fheaf :  and  he  fet  forth  the  tithes  of  J  J?    ^     * 
milk  and  calves,  fir  plants,  and  other  things,  and  fubmitt^d  to  the  and     that    Hr 
Court  whether  any  tithe  became  due  to  the  plaintiff  in  refpeA  trees     remov. 
i>f  fir  plants  removed  from  one  farm  to  another  farm  in  a  diffe-  •**  *^«n    «>• 
rent   parifli  5  and  denied  that  he  had  caufed  any  part  of  the  1*™^ j*"^: 
tithes  to  be  fubtraAed  from  the  plaintiff,  or  any  part  thereof  to  be  able, 
iet  out  or  left  fraudulently  or  veaiatioufly  for  him,  contrary  to 
the  ufage  or  cuftom  of  the  country, 

(^)  See  the  cafe  of  Salrtton  v.  Denytrt  VoL  I.  page  3^. 

O  0  2  The 
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The  defendant  'fhc  defendant  Jcbn  Ga/Jen  admitted,  that'll^  occupied  Ac- 
hl'S^u*- *'  j?«*  6^^^^^^  P»^  of  ^  *»*''»  fituatcd  in  the  chapelry  of  Benilty,  called 
rj  ^l^'^Fa'^m  ^**^  ^^^*  Farm  \  tjiat  the  rcfiduc  was  in  the  pofleffion  of  the 
and  P^rrj  Lard  owncr  thereof  \  that  he  alfo  occupied  Ptrry  Land  Farm,  in  f he 
Farm,  in  the  faid  chapelrj  I  and  he.fct  forth  an  account  of  his  titheable  mat* 
dtiMpcXrj  ofBent.  ^^^^  ^j, j  fp^j.^  t^  tlic-  faoic  cffcft  as  tbc  drfendant  Paine  had 

tog  I^atorfald",  ^^*^^  *  ^"^  further  faid,  that  in  the  years  179a  and  1793  he  ctit 
adds,  '  upon  his  faid  farms  clover  grafs,  and  other  artificial  grafles,  but 

thatthcartificiai  ^^\*^ '"^^7  ^crc  cut  for  the  ncceflary  ufe  andlupport  of  his 
grafs  he  cut  ^'aa  hories  ufed  in  huibandy  on  his  faid  farms  within  the  faid  chapel- 
ufed  in  huflyan-.  nes,  and  were  (except  what  was  eaten  by  his  faddlc  horfe)  eat- 
biTiw^ir'S  ^  *^^  confuaied  by  his  borfcs  ufcd  in  hufbandry.  He  further 
eat ;  ^^^>  ^hat  he  had  in  the  faid  years  alfo  cut  and  fevered  thereon 

pcafe^  and  carried  away  the  fame,  but  that  he  had  duly  (et  out  the 
tiMt  bf  had  fet  tithe  thereof,  and  leftthc  fame  for  the  plaintiff.  He  denied,  that 
w^^Vaid*"  '^^"^^  vas  any  cuftom  or  nfage  as  to  any  particular  marks  or  to- 
toihccttftomor'^^"^^^  be  ufedin  fetting  out  the  tithes  of  peafe  in  the  faid  par- 
the  chaj^elry.      fons^cs ;  and  infiftedy  that  they  were  fet  out  in  wads  ;  that  each 

tithe  wad  was  marked  with  a  number  of  draws  which  were  ftuck 
tfaefein,  in  the  fame  way  as  the  farmers  in  the  faid  parfonage 
had  before  fet  out  the  tithes  of  their  peafe,  and  which  the 
plabitiff  had  taken  way  without  obje£ting  to  fuch  marks^  aa  not 
being  proper  or  fufficient. 

The  defendtnt  Tht  defendant  James  M'db  admitted,  |hat  he  occupied  lands 
5^tanSh^hdd!  *"  ^^^  ^^^^^°8  °^  Dorkiugfeld^  and  infifted,  that  the  faid  tithing 
arc  in  the  t.th.  ^^^  eNtr a -parochial  (a)  5  and  he  fet  fortli  his  titheable  matters  5 
ing  of  D^rkHtg-  and  iaid,  that  in  1793  he  had<:ut  upon  part  of  his  lands  fome 
/^/</,  and  that  it  .peafe,  and  carried  away  the  fame  without  fetting  out  the 
*^r*^*  ^^'  ^*'*^^  thereof  j  for  that  the  pcafe  were  fo wa  by  drillings  and 
that  np  tithes '°^^  ^7  ^^(^odcajif  and  that  it  had  been  the  cuilom  of  the  neigh- 
are  payable  for  houriug  pariQics  to  Goniider  peafe  when  fown  in  a  broad  cad  as 

peafe  town  by 

Snadufi,  and       (^j  In  the  cafe  of  Jennings  v.  Chrift.  lord  of  flic  t-i  J  manor.    Tlic  plaintift 

nfilw;/ dtuRng*     mais,  which  came  before  the  court  onthe  replied;  the  tlefciidants  rejoined;   and 

£xth  of  February  1659,  the  plaintifis,  as  witnedcs  ttero  exnipmedon  both  fidea  i 

lefi'ecsof  the  impropriate  rc&ory  of  Fren*  and  upon  reading  Icvcral  depoiitiont  ui 

^M,  in  iSi/.'rry,  claimed  by  tbcir  bill  the  the  caulc,    uud  on  full  debate;   ms 

titiies  of  a  farm  called  DtvingfetJ Ftace,  Co u  rt  dif^rted  an  iffue  to  try,**  Whc- 

in  X^arkingfMJy  in  the  faid  parilh,  par*  "  titer  the  tithes  of  the  faid  farm  wct« 

cicnlarly  the  tithes  of  (beep,  cow6^  and  *'  of  right  due  and  payable  to  theimpro« 

calves.    Ihc  defendant  admitted,  that  *'  priator of /'r«M/&aai  or  not,"  and  it 

he  bad  had  the  titheable  matters  men-  %ras  tried  accordingly ;  bat  by  amiftike 

tioned  in  the  bill  on  the  faid  fans;  but  of  the  iffite,  theplaaaifif  were  forced  to 

he  denied,  that  Doriit^feUFlmte  was  in  be  nonfuited—- a  jmw  trial  wu  granted^ 

thepatifh  of  frtn/kam  \  and  faid,  that  it  and  the  ilTuc  amended' on  paying  taxed 

had  formerly  befonged  to  the  diflblved  coiU.    llie  amended  iffoe  was,  **  Whe» 

abbey  of  IVayerlty^  m  Surry  ;  that  diere  **  tiler  tmjflt^  Met  trififig^  o«t  of  the 

was  a  cufton»  in  the  manor  of  Ikrta^  ^  fanm  called  btfkiagJMFtM*,  are  due 

JUU^  that  every  cuftomary  tenant  oif  the  **  and  payable  to  thefarm^s  of  the  ifaw 

fsfrm  called  DoritngfM  PUue  had  held  '*  proprlattf  Tt&Ctx  of  JFreaJbam.*'    But 

theYame  difcharged  of  any  other  tithes  to  it  does  not  appear  whether  this  iifue  wa» 

any  ot^er  perfoa  whatlbcver,  on  pe/faig  tried^  of  wh»t  iiicthar  pfKCcdioga  were 

thctkhesof  coniigraiD^andhay  totbo  bidl&thecspie. 

agreat 
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s  grc^t  tithe,  and  when  in  drill  as  a  fmall  titl\c,  and  that  thei^c-     Wa: 
fore  the  plaintiff  was  not  entitled  to  the  tithe  thereo£  ** 

The  defendants  Bijb^  De  Burgh,  and  Eiiz.  Bt/bop,  admitJtecl  TIk  c 
the  leafe  a^  ftatcd  in  the  bill  j  and,  referring^  thereto,  faid,  that  fcndan 
It  was  made  to  them,  and  their  names  infcrted' therein  as.lcfleej?  ^.'!^^ 
by  the  plaintiff,  but  that  they  were  only  truftees  for  them ;  and,  **  *^ ' 
fubmittiog  their  intercft  to  the  Court,  faid,  that  they  were  ready 
to  a^  a^  the  Court  Ibould  direct. 

The  plaintiff  replied  J  the  defendants  rgoined ;  and  witneffes  The  c 
were  examined  on  the  part  of  the  plaintiff  and  the  defendants  *>«»<*• 
Richard  Paitte^  John  Talden^  and  Jantfs  Mills  \  and  the  cauft 
came  on  to  be  heard  the  fifth  day  6i  February  1798  ;  when  upon 
hearing  counfel  feveral  days  for  all  parties;  and  reading  the 
following  evidence  for  the  plaintiff,  vi%,  a  leafe,  dated  the  fixtK 
of  April  1 79 1,  with  livery  of  feiftn  indorfed  thereon,  and  made 
between  yohn  Carver  the  archdeacon  of  Surry  of  the  firft  part, 
the  defendants  Fijb,  De  Burghy  and  Elizabeth  Bi/bop,  widow,  thi 
plaintiff  of  the  fecond  part^  Lord  Staweil  and  others  of  the  third 
fiart,  and  Gafritl  Jabonrdin^  clerk,  of  the  fourth  part ;  a  letter 
from  the  defendant  Richard  Paine  to  the  plaintiff,  dated  the 
ninth  of  Jjnuary  1793  j  the  deppfition  of  Richard  Venner  to  the 
eleventh  interrogatory  5  feveral  entries  from  the  regifter  book 
of  Frenjhatn  pariOi  in  the  years  172*,  17^2,  1723,  1726,  1768, 
1 7 781  1780,  and  1 78 1  i  an  order  of  this  court,  dated  the  thir- 
ty-firft  day  of  January  1798,  for  readipg  the  following  exhibits, 
tux.  the  feal  roll  belonging  to  Frenjham  Church  \  Frenjbam  Church 
rate,  made  the  nineteenth  day  of  jiprily  for  pari  of  the  year? 
1762  and  1763;  various  depofitions  in  the  caufc;  and  reading 
the  following;  evidence  for  the  defendants  Pnine^  Talden^  and 
JidiUfi  Viz.  A  notice  figncd  Thomas  MattUll,  direfted  to  Richard ', 
i^aifie,  dated  the  twenty-fourth  of  March  1791  ;  three  receipt^ 
.for  1 79 1,  1792,  and  1793,  *ig"^d  by  Thsmas  Mantel!  \  the  de- 
pofitions of  feveral  witneffes  takei>  in  the  caufe ;  Dorlitigjield 
poor  book  in  1707  ;  the  particulars  of  the  rei^ory  ;  an<l  hear- 
ing the  reply,  the  caufe  was  ordered,  on  the  third  oi  May  179?, 
Co*  ftand  qver  for  judgment  \  and  on  the  tenth  of  the  fatnp 
month} 

8jr  Archibald  MiicnoNALo,  Kkicht,  Lord  Chitf  Baron^ 
<lelivcred  the  fame  accordingly  5  and  ordered  the  deputy  tp 
take  an  account  of  what  was  due  from  the  defendants  Richard 
Pmm  and  John  Taldin  of  the  tithes  of  all  the  barren  cows, 
h^rfes,  oxen,  heifers,  fheep,  and  other  unprofitable  cattle  aglft- 
^ d  by  them  or  either  of  them  on  their  faid  farms  and  lands ;  an 
account  pf  the  wood  cut  by  the  defendants  in  their  hedge  r^ms 
from  the  tenth  day  of  O^obtr'  1 79 1  to  the  tinte  of  the  report ;  an 
accopn^  of  the  coppice  wood,  underwood,  and  other  wood  cut 
"ifl  the  Ikid  defendant's  coppices  and  elfewhere,  except  in  hedges, 

O  o  3  not 


UAMTBLt     notnfcJ  for  fuel  or  purpofes  of  husbandry;   an  account  of  th 
'C'M  defendant  Richard  Painis  wheat  and  milk  ai  prayed  by  the  bill ; 

Paimi.        ^qJ  j^j  account  of  the  defendant  Jamti  MUlii  peaie,  with  coSv 

TbtdnBtv  or.  "^"^  Court  further  ordered  the  deputy  to  enquire  whetba 
deradiocnqunc  lnhn  Talden  had  fufiicicnt  fodder  to  fupDort  bb  cattle  nfed  in 
wbetbcr  TTalitn  hufbandrv  without  ihc  gncn  {eider  in  the  pleadtn£s  meationed, 
bad  ruflicicnt  gmj  whether  any  part  thereof  was  confumcd  by  any  other,  and 
^^  t^ujli'  "!»"  defcription  of  cattle,  and  whether  he  had  duly  frt  oat  hit 
of  tbe  uiia^i*!  tkhc  of  pcafc  in  the  year  1 7^3,  in  wads  (rf  a  proper  lizc  ;  and 
gnft.  whether  the  faid  tithe  wads  were  fo  feparatcd  from  the  other 

Howitwucon'  nine  parts,  as  that  the  faid  plaintiff  might  t»kc  away  (be  (aid 
WliHhCT  iht  '''^^  wads  with  eife  and  convenience,  and  without  interfering 
•rat  of  ptife  with  the  faid  defendant's  nine-tenths  thereof;  and  how  and  in 
had  betn  ftirly  what  manner  the  faid  defendant  did  previoufiy  to  and  hath  {incc 
iiudcupuidfci  the  fiid  vear  1793  fet  out  his  tithe  of  pcali;  ?'  And  whether 
Wh«b.r.heflr  ^^^l'^  ^"t"''.^'  plants  ^v ere  drawa  before  or  after  Uie  d«j 
tren  were  n-  0°  which  the  bill  wa^  hied  t 
mond  before 
the  bill  «»  Mtd. 

lObei direOedto  "V^^  CouRT  further  ordered  a  trial  at  law  on  the  twofoUo»- 
tr;  wbttiitj         ing  iSiiCs  : 

£#■««  fiU  it  FiosT,  *'  Whether  tlic  tithing  of  Darkingfitld^  or  any  part 
extfi  {iico^uli  ^'  thereof,  is  or  is  not  io  the  parilh  of  Mren/bam." 

and     whether      SECONDLY,   "  Whether,  from  time  whereof  the  tBemory  of 

thtre  U  fuch  1  t<  man  is  not  to  the  contrary,  there  hath  ijeen  a  cuHom  mthtn 

i^MM  ftated  u  jjjg    jj[j  chapelries    or    parfonagrs    (as    well  as    in    fe»eraJ 

ropnnnspip.     ^^  neighbouring   piirilhes  or  diftrifl^J,    that    every  occupier  of 

*•  lands  or  tenements    within    the  fame  having  any  pigs  fjr- 

*•  rowed  within  the  fame  to  thS  number  of  fc»en  or  npwards, 

"  and  not  exceeding  ten  in  number,  fliould  render  and  pay  to 

"  the  owner  or  proprietor  of  the  titlies  of  the   faid  chapelries 

"  or  pnrfoiiages,  or  his  lefll-e  or  former,  or  lefTces  or  firii>crB, 

•*  one  of  fuch  pigs  for  or  in  lieu  of  the  titlits  of  fiich  number 

'  •*  of  pigs  for  that  year,  and  that  each  and  every  fuch  occupier 

"  fliDiild  not  render  or   pay  any  fatisfa£lion  in  refpcift  of  the 

«  tithes  of  his  pigs  being  under  tijveii  in  dumber  iii  any  oiie 

"  year." 

The  judge  to  be  at  liberty  to  indorfe  any  thing  fpcciat  j  with 
the  ufiial  direflions. 

The  bill  »  10  The  Court  further  ordered  fo  much  of  the  bill  as  prayed 
•grftment  liihci  an  account  of  ilie  tithe  of  agiftment  of  oxen  againft  Ritbard 
•f  barren  L«[le  p^i,,^  ^nj  'j„},„  YMii  to  be  difmiiTcd  with  cofls  ;  and  the  COn- 
d.(m,aVi  ^  fijcrationof  cofts,  and  all  further  directions  to  be  rcfcrved  tifi 
iKw'ftfcn!^^"  ^"^^  '^^''  '^'•^^  ^^  *^^  P^P^  "'"^  ^^^  dc^>uty's  report, 

4  The  Court  full 
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Wayett  againfi  Healey.  Tiih.  Timi, 

3**  Geo,  !• 
Lincoln/bin^  v^ih  June  1798. 

^HE  vicar  of  Pincbhed^  m  the  county  of  Lincoln^  claimed,  Hf  The  idctr  <rf 
*  an  endowment  in  the  year  1158,  all  tithes,  both  great  an<f  ^^*f^  ** 
fmall,  in  kind,  arifing  in  the  parilh,  except  the  tithes  of  com, '  ^^^^^''^^  ^ 
grain,  flax,  wool,  lambs,  hay,  and  the  modu/es  of  fourpence  an  ere  for  lands  ly- 
acre  for  the  lands  lying  on  the  eaft  ilde  of  the  Fen  Dyke^  and  ing  on  the  cad 
threepence  an  acre  for  the  lands  lying  oii  the  weft  fide  oitht  Fen  ^'<*«.  ««*  3<**  »n 
D^e^  payable  ycirly  at  Martinmas  by  the  occupiers  of  fuch  f„'"^''j^^2; 
lands,  being  inhabitants  of  the  pariih,  in  iieq  of  tithe  hay,  f,de  of  tbt  Old^ 
and  adib  except  the  tithes  of  foals,  calves,  and  milk,  in  lieu  of  Pen  Djh,  in  lieu; 
which  modules  had  been  immemorbUy  paid  yearly  at  Eajlety  ^  *««*«  ^v  i 
that  i&  to  fay,  for  every  foal  within  the  number  of  feven,  one  f.^'^?r%'*!' 

•cr  .1-         /1.-1I-  J  *r    '   L^   li ^  lieu  of  the  tithes 

penny  5  if  feven,  three  millings  and  one  penny  }  if  eight,  three  ^f  caivts,  foals,' 
fhlUings  and  twopence ;  if  nine,  three  (hillings  and  threq>ence;  and  milk  1  wd 
if  ten,  three  fhillings  and  fourpence  ;  and  fo  on  if  more  :  the  ti'^cs  of  »U. 
and  for  every  calf  calved  alive  within  the  number  of  fcvcn,  one  ^^"^,/"^*^^^^^ 
halfpenny  5  if  eight,  one  (hilling  and  fevenpence  ;  if  nine,  one  ^^  ^^  V*in» 
(hilling  and   fevenpence  halfpenny  -,  if  ten,  one  fliilling  and  flax*  wool,  and, 
eight  pence  ;  and  fo   on    if  more  :    and   for  every  cow    that  iambi,  in  kind», 
gives  milk,    twopence,   except   it  be   a    heifer  of    her  fir(t  . 
calf,  and  then  only  one  penny.    The  billthenrtated,  that  there  which  had  arifeis 
are    very  extenfivc  commons,  commonable  lands,  and  waftc  *"uJ[5^.  .^*on 
grounds,  containing  fifteen  thoufand  acres,  in  and  upon  which  which  theoccu- 
all  the  occupiers  of  land  in  thepari(h  of  Pinchbeck  and  the  adja-  piem  in  the. pa-. 
cent  pariihes  of  ^Spalding  and  Cowbit  had  and  exercifed  promi(^  rilhhadtfr^^ 
cuoufly  a  right  of  common  for  all  cattle  without  ftint  throughout  ^T"^  Jm^ 
the  whole  of  the  year  :  that  there  are  alfo  wifhin  the  faid  pari(h  "f^'  ^^  ^^„  ^ 
divers  in€lored  lands  fummer  eaten,  and  alfo  inclofed  lands  on  on  the  inck)fe<l 
which  turnips,  cole,  and  cabbages  were  grown,  on  which  fheep  fummer    eaten 
and  other  cattle  were  fed  and  depaftured  j  that  the  defendants  ^J^  5  -^ofcd 
occupied  farms  in  the  faid  vicarage,  and  had  hay,  wood,  under-  i^odtfowcd  with 
wood,  willows,  reeds,  hens,  ducks,  eggs j  young  poultry,  honey,  turnips,     ome^ 
fruit,  garden  ftuiF,  and. divers  other  ticbeable  matters,  the  tithes  «Ad    cabb^gert 
of  which  they  had  refufed  to  pay,  or  to  make  any  fatisfaSlion  for,  ^  ^  leednij 
except  the  aforefaid  modufis  in  lieu  of  the  tithes  of  foals,  calves,  ^ajj^itTheSSt 
and  milk,  and  the  tithes  in  kind  of  pigs,  young  turldes,  geefe,  and  of  wqcd,  uAdciw 
eggs,   i  he  bill  tl>en  further  charged,  that  the  defendants  had  re-  wood»  wilknM« 
fpcftivcly  fed,  not  only  on  the  commons  and  commonable  lands,  ^•«**»»     doctor 
but  alfo  on  the  lauds  in  their  occupation  within  the  vicaragt,  a  ^^^    ^iv^ 
confiderable  number  of  oxen,  cows,  faddle  horfes,  horfes  not  horief,  Mid  other 
ufed  for  the  plough,  (heep,  lambs,  and  other  barren  and  un-  bancn    caitJe# 

firoiitable  cattle,  the  agiftmcnt  tithes  of  which  they  had  refiiCod  *i^  <^  md^fin 
o  pay.    The  bill  then  ftatcd,  that  the  maimer,  feUows,  and  ^  "^  ^*  "^ 
(cbolars  of  Emmanuel  College^  in  the  univerfity  of  CamMii{;/»who     ^* 
were  the  impropriators  of  the  vicarage,  plaimed  to  be  entitled 
(0  fQime  partially  fpecies  of  tithes  ari(ing  in  the  vioarage  and 
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Watitt      parifli,  in  oppofition  to  the  right  of  the  plaintiflT.    The  bill  then 

J*^"^     T  prayed  an  account  of  all  the  fafd  tithtable  matters,  except  com, 

i     '*^*      grain,  hay,  flax,  wool,  lambs,  calves,  colts,  pigs,  young  turkies, 

and    geefe,   fince    the   pbiotiff's    inftkution    in    Jufy    I792» 

for  which  no  fuch  modufis  as  aforefaid  were  payaMe^  the  tiloe 

cJr  the  tltltes  thereof ;  alfb  an  account  of  the  money  due  from  the 

defendants  refpe^Uvely  for  the  cuitomao-y  payments  in  Hen  of 

the  tithe  of  hay  arlfing  within  fuch  psn^ticQkr  parts  as  afarefaid| 

and  for  the  agiftment  of  cattle,  and  paynseat  of  wfaftt  (hottkl 

.  appear  to  be  due  thereon. 

"the  defendant!  The  defendant  W.  HtaUj  and  others  admitted,  that  tho 
i&y^  that  ^  the  plairitiff  was    vicat   of   the    parifh  ;  that   the    ticaragc    ^aa 

ftauT-'^wti'  ^°^®^^^*  ^  ^*'^  ^'^  ^^  ^''^^i  ***  '^  appeared  from  a  ttfrricr 
tW  underthe  *^  ^^  regiftry  of  ihe  h\fh9p  of  Lincoln^  that  the  vicaf  of  'PineMecMr 
^dowmenr,  to  was  entitled  to  the  tenth  fhea^re  or  gle»n  df  fefnbte  atld  herhp 
liie  tcnt^  (heaf  when  it  was  puUed  upand  bound  atid  fet  tipbh  the  ground, 
rf  fcmbfc  and  \y^^  „Qt  ^q  ^j^^  jj^j^^  ^f  ^^^p  f^^^j  ^  ^j^^^  ^it  was  aMb  entitled 

tb'Se  t]t"hes"of  *^  *^  ^'*^  ^^  ^°^^  ^^^^  ^  ^P^  ^^^  ^^^  mutlard  feed  ;  to  the 
hemp  feed  i  tithes  t>f  onlons,  pigs,'  geefe,  and  turktes,  in  kind  ;  and  to  th^ 
to  the^  tithes  of  fftcdu/es 'tSA  dated  in  the  t>il1,  in  lieu  of  the  tithe  of  hay  arifing 
2^^  ^^^^"f-  from  the  lands  tlierein  defcribcd;  that  the  modufts  in  lieu  of 
c*w  pi^l  L^fe'  the  tithes  of  foals,  calves,  and  milk,  had  been  immcroorially 
and' turkiea,  in  payable  yearly  at  Eafler ;  that  he  was  entitled  to  other  payment* 
khid  ;  to  ihe  defcfibed  in!the  faid  terriers  as  rate  tithes,  namei-t,  for  every 
M^«  in  lieu  of  communicant  of  iixtecn  years  of  age*  twopence  \  for  every  wind- 
oSi^MndjnHkl  flliUln  the  parifh,  ten  fliillings ;  for  every  mercer's  (hop  therein, 
to  »d.  for  an  ^"  fliilUngs  \  {oit  every  loom'  that  every  webfter  had  therein , 
&^«roffrriiig ;  fourpence  ;  for  every  alchoufe-keeper  that  fold  ale,  fourpence 
jos.awindmiU;  for  dvery  fign  ;  and  twopence  halfpenny  by  every  parifhioner  for 
aL  *  "^T^i  ^^^  fire-hearth  \  and  they  infifted,  that  the  faid  feveral  payments 
bom/  4d.  in  ^^'"^  ^1  ^^  ^a^^  terrier  exprefsly  declared  to  be  in  lieu  of  all 
alctioufe  J  and  Other  tithes.  They  aHb  admitted,  that  there  were  very  extcnfivc 
•|d.  a  fire-  commons  and  commonable  lands,  containing  fifteen  thoufahd 
JSTwhwtithfei!^  acres,  upon  which  the  occupiers  of  lands  in  the  parifli  had 
that  they  enjoyl  ^  right  of  comnun  ;  and  th^  the  occupiers  of  lands  in  the  adjoining 
cd  the  riibt  tf  pariOies  of  Spalding  and  Cowifk  had  promifcuoufly  exercifed 
cflRtoff  as  ftau  a  right  of  common  without  Jl'tnt  thn,Hghout  the  ivhoie  of  th  ye^rr; 
HL^th^t  weie  ^^^^  alio  admitted,  that  there  were  in  the  parifh  divers  Inclofed 
In  the  parifh  ^^^^  fummer  eaten,  and  alfo  divers  other  incloed  lands,  on 
the  other  in-  which  turnjps,  cole,  and.  cabbages  were  grown,  and  (keep  and 
doled  lands  j  pther  cattle  depafturcd  thereon  ;  but  thry  denied »  that  they 
hid  ^**j^''  occupied,  or  had  ever  occupied,  any  farms  or  lands  within  the 
vxteJthigonti^  V'5<^arage  which  we're  hot  lying  either  on  the  eaft  or  weft  fides  of 
ftil  and  weft  ^hf  Old  Fen  Dyhe^  ka:  th)e  bay  ariOng  on  which  the  mcdufes  ftated 
fidei  of  «£e  In  the  bill  had  been  immemor^ially  pstyable  :  and  they  fet  forth 
^  a!  MAft*  Iheir  tJtteabde  matters  ;'Brtd  tnfifted,  that  they  ought  not  to  be 
S  that  they  decreed  io  account,  excc^  for  colefeed, nniftard  fte^^  onior»v 
oi^ht  only  to  pig9i-gc^fi^»  and  torioer^  the  i^oktnodufes  being  in  iteu  of  alt  tlthe^ 

account  fortheti<ta.«r  ^)f  j^ed,  jttt^lud  IM,  Mliocis,  pigs,  ^fe,  tn^  iwkies,  the  Uskwadt^ 
being  pajfahle  lA  lien  q£  all  other  tithes  \ 

J  except 


-.      \ 


DURING  THE  REI6)?.0F  GEOROB  THB  THIRD.  569 

€Xeept  of  hemp,  cok  feod,  isMiftard  feal»  ontoas,  pq[s  and  tur«     ^^^*J^^ 
kies*    They  alfo  faid,  that  they  had  not«  except  as  after*inen»      ji^^  >• 
tJtmed,  any  laods  in  the  pariQi  which  were  exempt  from  the  ^  ^ 

payment  of  the  faid  m^dufis  s  that  they  did  nojt  know  that  any  ^^"^  tiie  tbotr* 
laads  were  exempt,  except  thirty-fix  acre*  of  pafture  and  arable  y^jy^^^^ 
lands,  called  Laiih  Tards^  which  had  immemorially  boen  free  ^^^^^  ^ .    ^'^ 
irom  the  payment  of  all  tithes  and  alfo  except  two  certain  farms  ^^  ^^^  V^^ 
betitg  part  of  the  common^e  lands  xaJPinchbuk  North  FeUf  jMit  of  thecoma 
which  Were  granted  by  an  %(X  of  parliaioeiit  pafled  in  the  year  im>iiaUeUn<i«A 
1 765  to  certain  commiffioners  therein  named  5  and  that  the  faid  ^'*^^«^  Ai'** 
ixtm%  were  occu{Hed  by  the  defendants  lif.  Hsuigy  azKl  J,  CarUry  J^fch^fd  l^ 
and  which  £»rros  were  by  the  faid  a£t  exempted  from  the  pay-  ^^^^  . 
n[ient  of  tithes.    They  denied,  that  they,  or  any  of  them,  had, 
at*  any  tioie  before  the  year  1792,  delivered  any  tithes  in  kind^ 
or  made  any  fatisfadtion  for  the  tithes  of  the  lands  by  them 
refpeAively  occupied  in  the  parifh,  other  than  fuch  compofitions 
as  before  fet  forth  ;  and  they  fubmitted,  whether  the  plaintiflf  «id  that  the  i4« 
was  entitled  to  the  tithes  of  agiflment  for  any  of  the  animals  fo  w  was  not  «»• 
by  them  kept  and  depaftured.    They  faid,.  that  they  had  fundry  ^^^^  ^^^^ 
times  removed  the  feveral  animals  which  they  had  kept  upon  the  ca*tie   M 
the  Commonahle  Lands  into  the  Inciofed  Lands  by  them  occupied,  fometiiTKa     oa 
9tid  had  alfo  turned  the  animals  by  them  fed  upon  tbt  Indojkd  ^  Common,  anA 
Jumds  into  /A?  Comrnonabif  Lands  as  it  fuitcd  them,  -  ^thl^tJSi 

Thetiiaftcr,  fellows, and  fcholarsof£/7iWi/W7fyf/C(?//(fg'^admitted,  The  impropriA^ 
that  the  plaintiff  wtrs  vicar  of  P/wrA^^^i^  ;  and  faid,  that  they  were  torsofthepwiih 
rcaors  thereof,  and  as  Tiich  claimed  to  be  entitled  to  all  the  ofl^JJ^^thf*^ 
tithes  \^ith  which  the  vicar  was  not  endowed,  except  the  tithes  car  wa«  not  eiil 
of  hemp  and  flax,  which  did  not  belong  either  to  them  or  to  the  dowed^andfaidy 

^icaf  •  that  the  tkhek  of 

.  hemp  and  flue 
did  oot  belong  to  cither  of  tlieoeu 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  upon  The  caofe 
hearing  counfel  on  both  fides  5  and  reading,;on  behalf  of  the  ^*"^ 
plaintiff^  an  endowment  of  the  vicarage,  dated  the  tenth  day  of 
jlprU^  in  the  year  1274,  .and  brought  from  the  regiftry  of 
the  Bijhop  of  Lincoln^  at  Liticoln  \  and  reading  the  defendant's 
anfwer  j  and  alfo  reading,  on  behalf  of  the  defendants,  an 
indenture,  dated  the  fourth  day  oi  Februdryj  in  the  year  1712  5 
a  terrier  figned  by  the  churchwardens  and  feveral  of  the  inhabit 
tants  of  Pinchbeck  without  a  date  \  and  upon  full  debate  ; 

Tfi£  GooKT  ordered  the  .deputy  to  >takc  nn  account  of  the  The  Court  d^. 
tkhe  of  hay>  wood,  underwood,  willows,  feeds,  milk,  and  all  crees  the  defeiw 
otber  the  titheablc  matters  and  things; .(except  cora^^ram^.and  J!*JJ''  ^^'^'^JJ^ 
hay^  growing  on  the  lands  lying  on  the  eafi.fide  and  weA  fidesof  undmvood»  ' 
$he  CM  Fin  Djke^  wool,  iambs^  cakes,  .coks,  ^s,  young  torkies*  wUiows,  rcedtb 
and  young  geefe),  which  tlve  faid  defendants  )the  oocnpisrs  had  ^  ot^^r  mat* 
refpeifti^ehfr  had  on  any  :of  their  lands  in  the  iaid  vicacage  or  '^"'  V^^ 
parilh  of  Pmhheci  iince  the  plaintiff's  inftitution  into  the  iaid  ^^^i,     ooitt! 

vicarage  plgsyturklesyand 
'  geefe,  in  kind  \ 
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^A\tTr  tjcarage  in  the  montli  of  July  ijglt,  and  of  the  value  of  the 
a^ainji  tithes  thereof ;  and  alfo  an  account  of  the  money  due  from  the 
the  wciMi  of  defendants  refpcftively  to  the  plaintiff  for  the  modufes  of  four- 
4d.  an  acre  and  pcncc  an  acre  for  the  lands  lying  on  the  eaft  <fide  of  the  Old  Ffn 
3^d.  an  acre  in  Dy^e^  and  threepence  an  acre  for  the  lands  lying  on  the  weft  fide 
lieu  <>f '"J^^^^i*^^.  of  ih9  Old  Pm  Dyke,  payable  yearly  at  Martinmas  by  the  occu- 
a^weft  fidesof  P'^"  ®^  ^"^^  lands  being  inhabitants  or  parifhioners,  for  and  in 
tbeOidrenDjhi  Heu  and  fatisfadUon  of ''the  tithe  of  hay  arifihg  from  the  faid 
jndtheagriftmcni  lands  j  and  alfo  an  account  of  the  tithe  of  agiiVment  of  all  dry, 
^^^tx^^^li  barren,  and  unprofitable  cattle,  kept,  fed,  and  dcpaftured  on  the 
ivedoo/ib/a^l  commons  and  commonable  lands  afbrefaid,  and  tlic  incloled 
ntms  zndtbe  in^  lands  Occupied  by  the  defendants  rcfpedivelyi  and  the  value 
fiofU  Lands ;  thcrcof  5  but  that  no  cofts  fliould  be  paid  by  either  party  ;  and 
buc      Without  ^jj^j  3I1  further  direftions  (hould  be  rcfcrved  until  after  the 

Coming-m  of  the  report. 

The  Court  fulu 


T«iN.  TfRM, .  Pyndar  azainff  Withers. 

jS.  Gio.  3.  .  *^     -^ 

Worcejierjbire^  %^th  June  1798. 

+he  rt£ior  of  "TTHE  reftor  of  Madfesfield,  in  the  county  of  M'oreejier,  claimedj 
^aJrA/ieU,    in    1    q{  common  right,  all  the  tithes  of  com,  hay,  grain,  and 

^k^t'^^^rv^  ^^^^^  g*"^^^  ^"^  P^^^»^^  ^*^*^^5»  *"^  *^^°  *"  ^"^^"  "^^"  whatfo. 
«id  fniaii  tithes  ^^er   arifing  therein  ;    and   after   ilating,  that   the  defendant 

flf  the  pa.Uh  in  Withers  in  his  own  right  and  as  occupier,  and  the  other  defend- 
^^  ants  as  tenants,  held  divers  lands  in  the  parifh,  on  which  they 

had  Jiad  corn,  grain,  hay,  and  other  titbeable  matters,  charged, 
that  they  had  retufed  to  pay  the  fame  under  pretence  of  an  cx«- 
^  emption  or  modus  \  and  averred,  that  the  land:>  occupied  by  them 

were  not  exempted,  or  in  any  way  privileged  from  the  payment 
of  tithes  in  kind  }  that  tithes  in  kind  had  for  many  years,  and 
in  many  inftanccs,  been  actually  paid  to  fome  one  or  more  of  the 
former  reClors  of  the  parifli  for  the  faid  lands  ;  that  no  part  of 
the  lands  io  occupied  by  them  refpe^ively  conftituted  any  part  of 
Gar  If  or  d  Grange,  or  of  any  other  farm  out'  of  the  pari{h  of 
Madresfield  ;  that  the  whole  and  every  part  of  Garlford  Grange 
lay  wholly  in  the  pariftiof  ^<j/v«v?,  or  in  fome  other  parilh,  and 
not  in  the  parifli  of  Madresjield\  and  that  the  defendants  lands, 
to  a  coniiderable  extent,  lay  within  the  faid  parifh  or  the  tithe- 
able  places  thereof  ;  that  they  were  well  able  to  afcertain  the 
"value  and  quantity  of  tithes  which  ought  to  have  been  paid  by 
them  for  the  fame  \  that  they  ought  to  have  difcovered  and  it\ 
forth  the  true  abuttals  and-  boundaries  of  their  refpeAive  farms, 
and  particularly  of  ftich  'psjt  oi  Garlford  Grange  (if  any)  as  lay 
within  the  faid  parifh  of  Madresfield,  and  condituted  any  part  Of 
r  their  refpe6tive  farms,  but  that  they,  had  refufed  ib  to  dct« 
The  bill  therefore  prayed  an  account  and  payment- of  the  faid 
.      tithes« 


-y 


as  fnch,  entitled  to  the  great  and  fmall  tithes  aridng  therein,  or  »rtmit,  nui  Uie 
lo  fomc  compenfation  in  iicu  thereof;  but  denied  that  he  was  *'f"""j([^"^i',? 
entitled  to  Ai  the  faid  tithes  id  kind  wiihin  the  whole  of  the  ^nj  niiiiwio 

panlh*  the    l^n     and 

iaa^  Cthtt,  bul  uih  (lom  lU  the  Undi  in  Ac  par.)))  i 

The  defendant  W^^/jitj  faid,  tbat  in  the  year  i  ■793  he  held  thit  they  an 
Id  the  parifli  the,  land  defcribed  in  his  anfwcr  in  fee  limple,  and  ^'^.  '"*•«"' 
no  other  -,  that  in  the  C\id  year  he  grew  on  part  thereof  a  quan-  "^-^ .  ,h,"on 
tity  of  hay  \  that  the  faid  hay  was  eaten  and  coiifumed  by  Im  pntihircoF  haj 
ftock  of  cattle  and  fhecp  ;  that  the  reGdue  of  his  land  was  de-  ^*  keen  nude 
paibired  with  his  coach-horfes,  hackney  borfes,  and  cart  horfes,  J?!''"'" *■'"* 
colts,  cows,  calves,   and  fteep,  but  that  not  having  kept  any  ^ , J'T^ ' 

_  '  •      ,  r  I     r  r   r      I  .       T  10"  the  reCtOue      ■ 

account  of  the  particulars  oi  each  lurt  ot  lucn  catile,  he  occupy-  had  betn  de|)](> 

ing  other  Ijnd  litiiate  in  the  parilh  of  Great  Malvern,  ;ind  ad-  lami  nitb  it^i 

joining  10  the  land  in  his  occupation  in  Madresfitld,  and  the  finic  J^'f*     f^i* 

cattle  o/ientimci  neceflarily  depalluring  upon  land  in  both  pa-  \.^,       tti 

riihes  the  fame  day,   and   the  nieffuage   or  farm-houfe  in  his  buiLtathewMl* 

occupation  being  fituated  in  both  the  laid  parilhcs,  be  couid  not  noi  fci  (oith  tl« 

fet  forth  3  true  account  of  the  ftogk  aiid  other  liUieable  matters  p^'tuwrtj 
k^pt  and  had  by  him.  -   ' 

The  other  dcfendaattfaid,  they  rented  land  QiWithtrt  and  of  .l^atpaIt«f  th> 
other  perfons,  the  particulars  of  whkh  they  fet  forth  j  and  i»n<ii  wm  let  ^ 
fpokc  nearly  to  the  fame  eflcft : 

The  dcfiindant  Wilhers  further  faid,  that  on  behalf  of  hJmfelf  ihMhehidten. 
and  his  tenants  he  had  dire^ed  the  fum  of  ten  guineas  lo  be  il-'rcd  lol.  loi. 
tendered  tp  the  plaintiff  as  a  compcnfution  for  all  tithes,  both  ■""  «>«tnliem 
^reat  and  fnia'.),  which,  in  the  faid  year,  had  become  due  from  ^j  '^  (JUuliX, 
the  faid  lands,  and  all  cofts  ;  th»t  the  faid  tender  was  made,  and  i^,  , 
be  bad  refufed  to  accept  of  it.  He  further  faid,  thai  the  prior  .ibi  put  of  Mr 
and  monks  of  the  monaltcry  of  Great  Ma!ver»,\a  the  county  of  eHaitcompriftd 
fVercefitr,  were,  at  the  time  of  the  dilTolution  thereof,  feifed  in  'i;*  "'"'  *f 
fee  of  the  manor  of  Garlford^  in  the  faid  county,  with  all  the  ^^^  Z^  'nJiwr 
lands  and  tithes  thereon;  that  on  the  fupprelTion  of  the  monaf-  w»»parcBk-fthe 
tery,  the  fame  became  vefted  in  the  crown  ;  that  they  were  prnry  of  Grtii 
afterwards  granted  by  Henry  the  Eighth  or  his  Ibcceflbrs  to  f^''"""  i  '*>« 
fundry  perfons  ;  that  he  held  the  fame  under  the  faid  grants  ;  ^o„'J;[',h*™!^I 
that  the  inamr  ^  Gar^orJ  van  fituated  in  both  the  parishes  of  ryitdiMmtHb 
Great  Afaiwrn  and  Madrtifaid  ;  that  the  manor  comprifed  cruwn  lidie  im; 
feveral  meffua|{cs,  lands,  and  tenements,  belonging  to  the  dc-  ■"'  ''"'  ""^ 
fendmt.^nd  fcverat other  perfons  }  that  among  the  faid  lands  mntrfuf'^ihe 
there  wps  a  place  called  Gartford  Grange  \  that  the  faid  grange  ^,cam  under 
.was  fituated  in  both  the  faid  parilhes  ;  that  there  was  not  any  whom  lie 
burial  ground  in  the  parifti  of  Madresfitld ;  that  perfons  dying  in  cl^im'  ( 
that  parifliwcre  buried  in  the  chapel  of  Haint  Leonard,  in  Great  Tc^il^y  "a" 
jlSa/verii,  or  tfie  coofecrated  ground  belonging  thereto  i  that  he  Mtivm  sndTn 
.  Mvtiifiiti  ;  dwc  in  the  nMOor  U  *  pUcc  ctUed  C^IJird  Grtngi,  fituatnl  (n  boUi  ptrilke*  i 

could 
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FTVBwit  amid  not  fet  forth  tke  boundaries  of  the  parifli  of  MadrafiJd  / 
•  H^^ft  but  that  he  believed,  that  all  or  the  greater  part  of  the  lands 
th«t^\hf*'fiad  vi^l^ii^^h^  ^^^d  manor  had  been  immemorially,  and  were  thcD» 
grange  h«d  been  exempt  aifd  difcharged  of  and  from  the  payment  of  tithes  of  any 
tamemonaUy  titheable  matters,  by  prefcriptive  or  other  lawful  ways  or  means^ 
txe^t  (torn  He  further  faiil,  that  he  bclieyed  that  the  boundary  line  of  part 
SttT*  CMrlUrd  ®'  ^^  pari(h  of  Madresfield  pafled  thropgh  the  hall  of  the 
GrMgt  divided  *meifuage  in  his  occupation  ;  and  that  the  faid  mefliiage  was 
the  pMiftet »    ^within  the  matior  of  Garlford* 

that  the  nuan  All  the  defendants  further  faid,  that  the  prcfcnt  names  of  th^ 
fce^^fo*a?*  **d*  S**^*^^^  P*^  ^^  ^^^  lands,  fcnepficnts,  or  hereditaments  occupied 
k  could  not  be  by  them,  and  of  the  other  lands  in  the  parilh,  differed  fo  widely 
diftmgoUhed  oC  from  the  names  by  which  fuch  land^were  formerly  known,  that 
what  the  grange  it  was  impoflible  to  trace  out  fuch  lands  particularly,  or  to  trace 
confifted,  ^yj  vfhzt    particular  lands  Gar/ford  Grange  did    formerly   or 

•r  what  fMfts  ^j^^jj  confift  of ;  and  therefore  "they  could  not  fet  forth  what 
ptrifli  and  P^^^  ^^  parts  of  fuch  lands  or  tenements  occupied  b7  them 
whet  te  the  o*  were  or  was  part  of  Garlford  Grartge,  nor  could  they  defcribc» 
thori  fpccify,  or  ascertain  any  of  fuch  part  or  parts  by  proper  aod 

accurate  abuttals  and  boundaries,  nor  in  what  particular  part  of 

the  faid  parilh  of  Madresfield  the  eflate  called  Garlford  Grange 

h9X  that  diffe-  ]jjy. .  [^^  ^j^^^^  jj  appeared  from  the  receipts  of  the  receiver  of  the 

smiAhTlay  in  ^^*g*s  rents  for  the  county  of  Worctfier^  and  from  documents 
tftoh  pariih  \       belonging  to  the  commiiIioner$  for  fale  of  fuch  rents,  that  aneflate 

called  Gari/ord  Grange  did  exift,  and  that  part  thereof  was  fituated 
within  the  parifh  of  Ma((resfield,  and  another  part  in  the  pariih 
of  Great  Malvern. 

tfHtlKbadpaid  The  defendant  Withers  further  faid,  that  from,  the  time  he 
tut  tte'dUin^ef  purchafed  the  faid  lands  and  tenements  occupied  by  him  and  the 
Ibchpartaor  hie  Other  defendants  utitil  the  year  1788,  he  had,  by  himfelf.  his 
state  M  wopt  agents,  or  tenants,  paid  the  yearly  fum  ox  five  pounds  and  nine 
tiUioable  %  fillings  otAy  for  tfie  tithes  of  fuch  of  the  faid  lands  as  he  con- 
ceived were  liable  to  pay  tithes  \  and  that  the  faid  fum  had  been 
•  paid  for  near  thirty  years  before  that  time. 

thut  |h«  tithes  The  dsfendaQts  the  tenants  fimther  faid,  that  if  the  lands 
^  Y^  *^  occupied  by  them,  or  fomc  part  thereof,  were  or  was  not  exempt 
omen  'of  the  ^^^^  ^^^  payment  of  tithes,  the  titheg  thereof  had  been  duly 
edits.  conveyed  and  granted  to  thofe  under  whqm  the  defendant 

^iiers  claimed  fuch  lands  ;  that  fuch.  tithes  belonged  to  him  or 
to  his  leiTees  or  farmers  ;  that  the  tithes  of  the  manor  ofGatifvhd 
had  been  duly  granted  to  the  perfoqor  per fons  under  whocn' the 
faid  defendant  Withers  derived  title  to  the  premifes  ;  that^he 
JUnds  occupied  by  them,  or  fome  parts  of  fuch  lands,  were  part 
of  the  manor  of  Gar(ford^  though  they  could  not  accurately  fet 
forth  what  part  of  fuch  lands  were  part  of  the  fatd  manor ;  but 
th^  defendant  IVithers  faid,  that  he  had  been  informed,  that  the 
?icar  of  Gr^  MaLvnn  had  often  read  the  cosP£La  at  the  time 

of 


HALL  of  his  faid  mcfTuagc,  part  of  which  was  iituatcd  in  the     -."^"^ 
parilfa  of  Madrisfiddf  and  part  in  the  parilh  of  Grtat  M^vtrn. 

Ilie  plaintiff* replied ;  the  defendants  rejoined ;  TitneScswere  The  cMib 
examined  on  both  fides ;  thdr  dcpofitions  dnly  publifhed ;  land  '«»'<'■ 
the  canfc  heard  j  -^fbsa  on  reading,  on  bchidf  of  the  plaintiff, 
an  o£Sce  copy  of  i  (en-i«r  of  the-parifli  of  Madrtifield,  dated 
A.  D.  1585  ;  three  receipts  for  tithes  for  the  years  l^6m,  \^6\t 
and  1763,  siven  by  the  Rev&ntd  Corsfield  Clarf,  the  then  vicar 
of  the  parilo  ;  four  other  receipts)  being  receipts  for  tithes  for 
the  yetrs  17731  >77*5>  1777.  md  1778;  the  fereral  prooft 
taken  in  the  caule  ;  and  on  full  debate  of  the  matter  ; 

Thb  Court  ordered  Abel  Motiet,  Esq.  tbt  Deputy  Rtmem'  Tlw  ikhM«r4 
hraacert  to  take  an  account  of  what  vras  due  from  the  faid  dc-  ''*  *''''^^ 
(cadtnts  forthe  tithet  of  corn,  grain,  hay,  and  the  other  tithe-  |^2^^^  ^ 
able  matters  demanded  by  the  bill  which  had  arlfen  on  their  p^^  ^f  ^^ 
lands  in  the  parifh  oi MadretfielditiA  the  titbeable  places  thereof,  irighu  dooait 
and  to  tax  the  plaintiff  his  colts  ;  and  the  caulc  to  be  futtbcr  w'Uimih. 
'^eard  00  the  comins-in  of  the  report. 

Int.  A.  M. 

A.  Macdohald^ 

B.  HOTHAM. 

R.Perktn. 
A.  TuoMsoK. 
Vfoon  fir  tht  Pltantljf. 


COLLRCTIOJr 

OF 

DECREES 

THE  COURT  OF  EXCHEQUER 

TITHE-CAUSES, 

THE  REIGN  OF  WILLUM  THE  THIRD 

TO 

THE    PRESENT    TIME 

NOT    DRAWN    UP. 


,.    fl^AKN, 


Mir».  T.iM,  Withers  agahtft  Bowman, 

*''^*''"''  Sujix,  ZlkDecemhtr  170a. 

Th«  tithti  of  'T^H^  P'*'"''"^*^'^**'*''**^'^''"®'^"**'**'*®*'* — TheCoCKT 
wood,  without  I  decreed  the  defendant  to  pay  thirty  Ihilliogs  for  the  yesr 
pitindlce  to  the  ■*■  till  CArj/?(noj  17OC  i  the  plaintiff  tohave  coils  til]  anfwer^ 
nJat,  dtaccd.  ,he  defendants  to  have  cofts   after,  but  without  prrjudic^  -o  tts 

Denham  ngainfl  Shellet  ;  et  e  Conira. 
Sujpx,  $tb  February  1702. 

Tithci  of  D»a*  npHE  bill  was  brought  for  the  tithes  of  tiie  parifh  of  Paling,  la 
C«fift.  Hfmm,  *  Sb^/jt. — Thk  Court  decreed  an  account  for  the  Dtlic  of 
&^,  and  ,i,  ^^,  ^^^^  Q^p  g^  ,^,  Harmon  Ctffe ;  and  dircaed  iffues  t» 
i^a'of"  .puW/  "■/  •  I'lRST,  "  Whether  any  and  what  part  of  the  lands  of 
in  S.jfc«,  de!  '*  Ntwhau/e  Farm  Uc  in  the  parifh  of  Peling." — Secondlv, 
cited,  and  iiTuta  «  W  hicther  there  be  a  itudut  payable  for  all  the  fiud  firm  to  tbe 
diitfttd  at  to  (•  niinifler." — And,  THiRSLv,  "  Whether  any  partofthefonn 
Xndaiji  Fam,.  ,,  ji^^,  -^^  ^^^  paiilh  of  Peling,  and  what  are  the  tithes  thereof."— 
n  CouKT  alio  def  rceii  an   zccaunt   far  the  Unds  tving  in  iir 

f  osr£3i 


7Jf,. 


Foster  asainfi  ToHorrs.  ,T«n..  Tmu, 

Durham,  lyb  July  1704.,  „o.  ,„. 

THE  Court  decreed,  that  the  mejufis  be  edibliAcd  as  ih  '^^.^     cft». 
the  anfWcr ;  and  that  the  defcndaot  Ihould  luve  bis  cofts.        ''''''*^ 


Watson  arainji  Lindsah.  ,  .    **"Tt»Ti.M 

°      •'  5.  C«o.  I. 

Camtrlilgefinrti  10th  April  it iq. 

T  iPON'  reading  feveral  dtpofitiom  of  witncflVi  taken  in  the  tMm  milk  dt- 
^    caufe,  THB  Court  declared,  6m  there  was  no  proof  of  the  tnti. 
cuOom  at  to  tithe  milk  ;  and  decreed  an  account  for  tithe  millc 
sFul  other  tithes  (except  Eajitr  ofFeringtJ   claimed  by  the  bilt> 
malung  all  juft  allowances. 


Taylor  againji  Crompton.  ^ 

Shnpjhirt,  %tb  Dectmbtr  1721. 

*TpHE  bill  was  brought  by  the  vicar  of  MadtUj^  in  Shrapjbire.  l 
'-    .The  defendant's  counfel  objtdted  againll  the  bill  ■,  and  on 
hearing  counfel,  the  bill  was  retained,  and  directed  die  parties 
to  go  to  law. 

Mansell  againji  Clavell. 

Gltueifterjhirt,  t^lbjufy  1723. 

aN  order,  dated  the  fecond  of  Jufy  1722;  a  record  of  the  Uindifc^M.- 
^^  twenty-fecond  year  of  Edward  tb*  Fir^  i  a  furrenderof  the. 
fourteenth  of  Mareh,  in  the  thirtieth  year  of  Hiitry  the  Eighth  i 
the  bailiffs  accounts  1  a  teafe.  the  twentieth  of  Dicttabtr,  in  the 
twemy-fixth  year  of  Hitirj  tht  Eighth -,  thedepofitions  uf  feveral 
wiineHes  taken  in  the  caufe  ;  and  an  indenture,  dated  the  twenty- 
firft  of  Nevember  1662,  were  read  ;  and  an  iffuc  Wii  dircded  to 
cry>  "  Whether  the  lands  are  difcharged  of  tithes,  ornot." 


Ttiif.  Til 


.Baylet  egain/l  Cornes. 
Shropshire,  x^tb  June  1724. 


0.  Ota  t 


•XTIE  bill  was  brought  for  the  tithes  of  the  pari/h  of  linJgntrth,  iffue  dlreAH. 
*■  in  ^hrepjhire ',  and  upon  luaring  couniel  ;  and  reading  fevcrul 
depoHiions  of  witucITcs  taken  in  the  caufe  ;  the  bill  was  JifmiflVd 
as  to  the  vicar  with  forty  fbillings  cofts ;  and  an  iHue  ditched  to 
try,  *'  Whether  the  plaintitF  is  entitled  to  any  and  what  patt 
*■  of  the  great  tithes  ariiing  Oil  any  and  what  pait  of  the  defend- 
••  api's  grounds."' 


^  fiSCREES  IN  tItltC  CAtJSlCft 

Si.  Cxo.  J.  ^      -^ 

'    CnmiuaUf  13^  Fsimary  1724. 

Vitt  tithes,  ex-  'npHE  bit!  was  i)roitght  for  the  itth«»  of  the  refio^  of  S^tni 
crptofirewoed  <*•  Girmsiui's,  xn^C^mmaUi  and 'upon  hearing  counilal  for  all 
S^flvT  cSfl  9^^^^ »  *"^  reading  the  dcpofition  of  Robtrt  ffiilis ;  the  Court 
wtMi  dccrw^T  ^l^reed  an  account  of  all  sithe%  excepting  thi  hearth  finny  and 

the  gardsH  pennf. 

s 

.9^ni.  Xtum,  Col^MAK  a^ah^  BAKKftft. 

SI.  Gbo.  s. 

^^  Nor/oli,  ph  July  i7zi. 

Agiftmrat  tithe  HP  HE  bill  was  brought  for  the  tithes  of  the  pari|h  of  Yhompfon^ 
«f  dkccp  be.  •■>  in  Norfolk  ;  and  upon  hearing  counfel  on  both  fides ;  and 
5^""  A^^i^f  reading  the  decree,  dated  the  tenth  of  February y  in  the  firft  year 
£  WdL^'"^  of  mUiam  and  Maty^  in  the  caufe  of  Dmmer  v.  Wingfield  j 

THE  Court  decreed  an  account  iox  the  agiilment  tithe  of  the 
£heep  fold  before  flieariug^time,  with  moderate  cofts  {a). 

ifi)   The  Coattagreed»  that  it  was  a  down  in  the  cafe  of  Mapmiutv\  Samfy^9 

new  iiicrcafe  ,and  that  they  couid  not  Shower's  PariUmcBtary  Caies^i9ft.  wa» 

difttnguiih  it  from  the  cafe  of  Dumtitr  ir.  gpOfl. 
WingfiUi  and  that  the  difiindiona  laid 


V^ff»»  Tttii^      SwEZTA^fLU  dgainj  The  BtTKis  oP  Kingston. 

a.  Oao.  a* 

„  Jfrnirfgham/hirty  iji  July  1727. 

»i  for  6thei,  ^HE  plamtifF  was  tt&Qr  of  Fledior^ughf  in  the  county  of 
glebe,  and  right  ^  Nottingham'^  and  iiied  his  bill,  first,  for  tithes ;  secondly, 
SLST*^"  ®^tfor  glebe  5  and,  THiRDty,  for  right  of  connmon  ;  and  upon 
•uoedfor  aycw'  *^^'"8  counfel  on  both  fides,  the  bill  was  retained  for  a  year,  and 
'  *(he  plaintiff  permitted  to  aflert  his  right  to  the  glebe  land  and  right 
of  cooimon  in  the  bill  mentioned.  • 


HiLAATTiait  WOOLFERSTON  agatnjl  MaINWAR^NG. 

I*  Geo.  a. 

^^  ^taffhrifidre^  ^thFehrmxy  17^7. 

A  wmdui  of  mM$  ^T^HE  bill  was  brought  for  the  tithes  of  the  redory  of  DrayHie 
€anhadt  oficg*    J.    Boffitty  in  the  county  of  Stafford ;  and  upon  hearing  counfel  % 


he*  faud^^d  ^^^  reading  the  depofitions  of  feveral  witnefles  taken  in  the  caufe  > 
fc^^wKjan    ^^  receipts,  dated  the  twcnty-fixth  of  Augujl  1725  and  the 

twenty-eighth  of  March  172 1  ;  it  was  referml  to  a  trial  at  law 
to  try  the  modufet  as  alledged  in  the  anfwer,  vi%.  that  the  lord  of 
the  manor>  time  out  of  mind,  for  hitnfelf  and  his  tenants,  on 
Afcenjion  Day^  -gave  and  delivered  to  the  tt&on  nine  eart  bads  ef 
logwood,  in  lien  of  tithes..   Purfuant  t«  yt\ikk  #rdcr  a  trial  wat 

bad} 
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Had ;  anion  full  evidence  given  on  both  Mes,  the  jury  '1cmn\i  the  ^iVbdi^n^toic 
lisversd  iMdufa  «s  aliedged  tn  the  arifwer,  and  gave  a  vetiiSt  fer         H^ 
them  accordingly  ;  and  onthefifclh  of  Ftirmaryfij^^  upon  read-  M^MnwAiiaa 
i«ig  the  faid  recited  order  and  f»/iea^  THE  OotAT  ord«r6d  tdie 
kfU  to  be  difinifled,  with  cofts  both  atlanv  «jpd  in  equity* 

Bitix^H  again/i  StonI.  Tua.  TatM* 

5*  ^ao.  a* 
Dtfiyjbire^  j^tb  July  I73I.  **.«- 

^T^HE  bill  tvas  brought  for  the  tithes  of  the  parifli  6f  Bariwn  iflbM  UnSM 
-■"  Bbunty  in  the  county  of  Derby*  Three  books  were  read  of  «•  •T  ""^^  in 
John  Tatham^  dcceafed  ;  and  the  dcpofxtions  of  *veral  witneffes  ^^L^  *^*^ 
taken  in  thiscaufe  for  the  defendant ;  and  an  iflue  was  direAed  to  ^^n^  ^^^  ^,11^ 
try  the  modufis  as  laid  in  the  anfwer  (except  what  related  to  thg  tu  FmfK 
Pari.) 


HowLAND  againfi  Batb. 

A/«/,  ^'jtb  January  1731. 

'  '^r^E  bill  ^as  brought  for  the  tithes  of  the  parlfli  of  Wart^  Mtdi^a     cAa. 
*    hofitiy  in  thfe  county  of  Kent.    The  pojiea  in  a  former  caafe  Wiflied, 
%etw^een  the  prefent  defendant  and  the  plaintifis  was  read  \  aifd 
Ae  fHBiitfrs  were  cAabliflied  without  cofb  on  either  fide* 


The  Bishop  of  Hereford  againfi  Cooper  ;       ^^%ni^wm 
The  Duke  OF'BRiDevlrArER  againft  The  Bishop  of        »».#. 

HERiEPORD. 

Shrepjhirt^  liib  May  173a. 

^%^il£  bin  Was  brought  for  the  tithes  of  the  parifli  of  Jf^bitcbvrcbj  Tht  Sfiftmeoc 
^    in  Shropjhire.    The  DuVe*s  counfel  obje<5ked  to  the  ptaintiff'c  tithes  and  tithet 
counfel  arguing  the  legality  of  the  nufdufes  noW|  without  admit-  ^  potatow  ^ 
tinfftheiadsofthcm.    ThcDuke'sbill  was  read,  and  the  Bifhop's  ^JJ^  j^ 
aniwer  ;  and*-afi  iriftrilment  under  the  band  and  feal  o^  Dr.  Mat"  ^rcedi  and  |fl 
thetv  Fowler^  reSor  of  fFbitcburcb<,  in  S^/t;^  dated  the  twentieth  foes  direaed  i» 
of  July  16835   the  depofitiohs  of  John  Wolf  all  and  jiWr^  tryihe*^^** 
^Hicifm  on  the  croft  escamination  ;  and  the  depofiilons  of  fevbr^ 
*witaefie5  taken  in  the  caufe  \  the  tender  of  the  modufes  ^Kis  ad- 
mitted : whibitt)  entitied  ^'Black  Pm^  Tkbe  Hay  Ahn^**WBtim 
to  new  IFeodhoufes  \  and  a  letter  baginniag  wkh»   <^  Sir,  Tiie 
**  Dodor  defires,  &c/'  ending  with  the  figures  **  191.  6ij" 
another,  intitled.    Black  Park   Tithe  Hay  Money^  figned  M. 
jpnaUry  and' to  the  fifteenth  of  June  1752,  upon  hearing  counfel 
further  in  the  caufe  j  and  reading  the  depofitlons  of  feveral  wit* 
nefies ;  the  anfwer  of  the  defendant  Payne  to  the  original  bill ;  the 
\oL.  1V»  ?  p  croft 


'  rir/ttDetvmentoteijoepej  iiertjorauia  Lujrttii  ana  <Mcr*  ;  »e 
^  defendant's  anfiver  to  the  bid  bill  ;  uid  the  decree,  dated  the  tenth 
f  of  Fibruarj  1723  ;    the  Court  orcjered  an  account  for  dw 
ag'tftment  of  barren  and  unprofitable  cattle,  with  the  ufuil  direc- 
tions, and  the  tiihe  of  potatoes  to  be  paid  as  fubmined  10   in  the 
'  anfwer  ;  and  directed  an  liTue  co  try  the  mcdufa  as  allcdged  v.,  the 
crefi  W/byafpecialjury;  the  plaintiff  in  the  ltoIs  bil!  to  be  pia.n- 
tiff  at  law  ;   and  the  ifTuts  tu  be  fettled  by  the  deputy,  if  the  partiei 
differ,  with  the  nfual  direftions. — The  Cocrt  further  ordered 
Dr.  Fowler's  book    wherein    the  inftrumeiu  is  entered,  in    the 
pleadings  mentioned,  to  be  produced  by  the  Bijbop  at  the  tfial  j  sjid 
the  colts  to  be  referved. 


EaitiiTiiu  Millington  a?ainjt  Killegrew. 

Ko.  JO.  Cormvail,  Stfi  May  i";^^. 

Tbc  tithcicrf'ttie  T^HE  plaintiff  was  reclor  of  the  parifli  of  iw/»wi'(A,  in  CornwaS. 
puifh  oi  .fij/.    -*■    On  reading  a  copy  of  an  adi  of  parliament,  j6.  Cor.  1,  ibr 

""if'j,"^^''  making  the  church  erected  at  Falmauth  apanfh-church  j  a  rate  or 
*^''*"**-  affeffnient,  dated  the  eleventh  of  February  i-j-i^,  xniAe  at  the 
Guildhall  V.  Fnlinouih  by  P.  ft^eitier,  miiyui,  &c.  i  THE  CoiTRT 
decreed  an  accaurt  generally  as  10  fmall  tithes  againll  Killegrm 
and  Unn  with  cufls^  but  difmilTed  the  bill  as  to  Cater  wok 
colts. 

Hii.AiTTti.M  Collins  againji  Digsins. 

«<>■  14.  ^"ffct  iid  February  1737. 

An  iflbe  dircA-  T^HE  bill  was  brought  for  the  tithes  of  the  pariQiof  Saint  Bar- 

edto[rj»»h    A    /Aff/pOTfif,  near  the  city  of  CA(VA(/?cr.  The  defendant's  counia 

^'  objected  to  the  rmidus  as  laid  in  the  bill.    An  iffue  was  dire^ed  to 

try  the  validity  of  the  modut  as  laid  in  the  bill,  with  the  ufual  di> 

reflions,  ajid  liberty  to  intiorfe  thepo/lea, 

StiTiiTiiM  MOTTEBSHEAD   am')l/l   ASHETON.    -  - 

17,  Cio.  a.  ^ 

No.  «9.  Slaffordjhire,  z  l/l  /pril  1 743,  \ 

An  UTuedircO-  'T'HE  plaintiff  was  vicar  of  the  vicarage  and  parifb-church  <rf 
edwir>«w.    *■    jl/aj/«/cj,,  in  thccounty  of  5(a/«r^i  and  an  iflue  wasdircaed 

to  try  the  tmdus  of  fix  Ihillings  ;uid  cightpence  as  laid  in  the  a» 

fwcrj  with  the  ufu^  dite^ltons. 
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WOLFERSTON   ajratnjl  BrAGIHTOK.  TtiH    Ti«M, 

^  19.  Gbo;*. 

Devonjbiriy  2J^tb  June  1746.  Mb.t«s. 

'T^HE  bill  was  for  the  tithes  of  the  pari(h  of  Hartlandy  in  Certain  modafk 
' Dcvon/htn.    Counfel  were  heard  for  all  parties;  and  feveral  *«*  ttiepirifliof 
depofitions  were  read  ;   and  alfo  receipts,  figned  by  the  plaintiiF|  ^1^**j[*^?^ 
dated  the  fifth  of  March  1738,  the  thirty-firft  of  March  iTy)^  ^'•SP^'**^^ 
and  the.mnthof  y/jftriV  17+2.^  The  Court  decreed  tbebill  to  be 
difmHTed  as  to  the  feveral  matters  waived  bv  the  replication,  with 
cofts  to  that  time,  viz,  milk,  ca]ves,  lamDS,  and  depfturing  of 
Iheep,  the  plaintifF  admitting  the  cuftomary  payments,  as  alfo 
JEaJler  offerings,  colts,  com,  and  grain,  except  the  ratings  of 
barley  and  oats  $  and  also,  that  the  bill  be  difmifled  as  to  the 
demand  of  takings'  without  cofts  ;  the  defendant  to  account  for 
the  modus  infifted  on  by  the  anfwer  for  calves,  lambs,  and  mtlkf 
^i%.  for  every  cow  kept  and  milked,  one  penny  a-year ;  a  calf, 
fixpence  ;  depafturage  of  (heep,  threepence  ;  for  every  lamb  fal- 
len, threepence  ;  and  Eafitr  offerings,  threepence ;  and  for  paf- 
turage  of  (heep  according  to  the  imdus  of  threepence  from  -Z^ 
Hay  1742;  and  for  colts  in  kind  from  Lad^  Day  1742  ;  and  for 
lithe  hay  of  all  the  eftates  in  the  defendant's  occupation,  except 
JJighfofd  Ttntment,  and  for  that  according  to  the  modus  of  nin^- 
pence  from  Lady  Day  1742  to  the  time  of  filing  the  bill ;  also 
to  account  for  the  wool  of  iheep  and  wool  of  lambs  Jcept  and  (horn 
in  the  pariQi;  and  for  agtftment  of  barren  and  unprofitable  cattle, 
ducks,  apples,  except  Highford^  £^^r  offerings,  and  coppice,' 
underwood,  and  furze,  fov  the  time  demanded  by  the  bill.     The 
accounts  to  be  taken  with  juft  allowances  and  all  ufual  diredionsy 
*  and  #tth  cofts*  u  . 

•     ■  -  « 

Ingram  a^ainjl  Theakstcn.  Ttm-  Ttii^ 

/*      -^  SI  Owxa. 

Torkjhire^  ibth  Jun£  i*] ^Z.  we.  jm. 


n^HE  bill  was  brought  for  the  tithes  of  die  parifh  of  Kirly  Mai-  Bin  dtftniAd  at 
%ardj  in  the  county  of  Tork  ;  and  upon  reading  feveral  depo-  to  the  J^^**^*^ 
fitions  Uken  in  the   caufej  a  copy  of  an  endowment  of  the  ^^J^^^^ 
vicarage  of  Kirby  Malzard^  dated  Jpril  1278  j  the  depofitions  of       "t^^ 
Thpmas  Sutton^  ff^illiam  fVrather^  George  KipUyy  Oeorge  IValton^   , 
Jofeph  Lambirij  and  Mof^s  Jackjon^  offered  to  be  read,  and  re* 
fufed  ;  and  reading  a  copy  of  the  regifter  of  Kirhy  Malzard  of 
the  deaths  of  Jonathan  JVood^  fenior,  buried  January  :hc  thir- 
teenth I737»  and  others  ;  alfo  the  depofition  of  George  ThirkiU 
ifl  the  caufe  of  Save  v.  Ledge  ;  and  alfo  of  Jonathan  frood  on  his 
croft  examination,  and  on  his  examination  for  the  (aid  defendant 
in  the  fiid  caufe  ;  and  on  the  further  hearing  of  counfel  on  the 
fixth  of  July^^  the  bill  was  difmifled  with  cofts,  according  to  the 
courfe  0/  the  court,  as  to  the  College^  and  without  coft&  as  to  th6 
defendant  Theaifion* 

P  P  a  Cahthew. 


'"'g  ""'  Carthew  againji  Edwards. 

•*■  '«■  _  Cernuiallj  ^th  June  174.9. 

hTIm  liilNW   of  'T'HE  till  was  brought  for  the  tithes  of  the  parifh  of  Saad 
■^^!-'    .*?**'  Mewan,  in  Cornuial/ ;  antl  upon  hearing  counfel  on  boOl 

'  ^aS^Mioiiht  ^"^^  ■  ^"*'  reading  the  depofitions  of  fevera!  witnefTes  taken  in  dte 
poilh  of  s^v  caufc)  and  the  anfwer,  folio  fifty-four ;  th£  Court  declareij, 
JfiwuiinCirK.  thatthc  tithe  wool  of  Umbs  was  due  to  the  plaintiiF,  and atfo  £a/7<r 
"•;/,  dccrted.    offerings  of  common  right,  at  the  rate  of  twopence  a  head  for 
every  pcrfon   in   the  defendant's  farnily  of  fixteen  years,  aod  up- 
'  wardsy  to  be  paid  by  the  defendant  j  and  decreed  him  to  account 

with  the  plaintitf  accordingly.  The  Court  alfo  declared,  that 
the  defendant  ought  to  have  milked  the  tenth  meal  of  his  cowi 
in  yeflels  of  his  own,  at  the  place,  an<)  in  the  manner  he  roilkcd 
the  other  nine  meals  ;  and  that  the  pUinti IF  ought  to  have  fetched 
it  away  in  hit  own  vt;irets ;  and  it  appearing,  that  the  defendaiit 
poured  the  tithe  milk  into  holes  or  pits  made  in  the  ground,  thz 
Court  decreed,  that  tbe  defendant  do  account  for  the  fame  witti 
the  plaintilf.  But  the  defendant  offering  to  pay  the  plaintiff  tbe 
,  fum  of  thirty.eight  pounds  in  lieu  of  what  might  appear  to  be  due 
on  taL.ing  the  account,  and  for  his  cofts,  and  the  plaintiff  accept- 
ing thereof,  the  fame  was  ordered  accordingly, 

tAiiiiTiiM  Ryder  iipainS  Gould. 

15.  Cio.  1.  '^     -^ 

»*«.  Htri/ordjhire,  l^lbjur.t  1751. 

Tht  4«iftineii(  T^HE   bill  was  brought  for  tho  tithes  of  the  pariOl  of  Stiet 

titbM  of  fli«p    *    Jndriw.     The   Court    decreed,  that   the  defendants   do 

T~.    ^*"!^  feverally  come  to  an  account  with  the  phiniilF,  and  pay  and  fatis^ 

fi^^       Jej    him  for  the  value  of  the  tithes  of  the  herbage  of  Jbeep  kept  and 

inilkt     calTri)  depafluredby  them  refpe^ivcly  in  the  faid  paiifh  during  the  time 

Sinlen      iliiff,  mentioned   in  the  bill  from  the  time  of  their  being  (horn  to  iJjc 

■fawegji,  lay,  time  they  wcrc  fold  and  (tifpofed  of.— The  Court  further  ordcrti 

.■pip'*c  onhe  '*>c 'I'^f'^"'^^"^  Gould  10  account  for  the  cempojltran  money  (at  mJtk 

ptMt  oir  Samj  andeal/cs  for  the  year  1744,  and  fur  garden  ftuff  and  the  eggs  of 

-iidrttB^H.,,.  hens  for  the  time  mentioned  in  the  bill.     The  CotJRT  furdier 

fvdpri,      de-  ordered  the  deputy  remembrancer  to  fee  what  tender,    if  any,  hid 

"  been  made  by  the  defendant,  and  whether  and  at  what  period  jr 

was  fufficient  to  anfwer  the  value  of  the  tithes  of  garden  ftuff  and 

hen  eggs.     The  Court  further  orderrd  the  bill  to  be  diliniiled  as 

to  alt  other  matters  ag^iniV  the  faid  defendant  without  cods;  and 

the  faid  accounts   to  be  taken    without  cods.     The    CouiiT 

further  ordered  the  bill  to  be  difmined,  as  agaijill  the  defendant 

Lijier,  as  to  the  demand  of  the  tithes  of  hay,  wool,  lambs,  eggs, 

turnips  drawn,  depallurage  of  cattle  taken  in  at  hire,  young  cattk 

bred    and  fold,  pigs,  and  cluver    feed,  without   c(As  ;  and    the 

defci)dant  to  account  foi  the  ievBral  other  mutters  demanded  by 

Ibc 
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die  billy  without  cofts ;  the  deputy  to  fee  whether  the  defend-        ^  V* 
amt  made  iny  and  what  tender,  and  when,  and  whether  it  was  fuf-       J^"^ 


ficient.to  ahfwer  what  (ball  be  reported  due  for  the  value  of  fuch 
tithes. 


Jefferet  tfMwA  Honey.  iAfT«»TMM 

Cornwall^  2P^h  Jprsl  ij^Z*  it©.i$i. 

^HE  bill  was  brought  for  the  tithes  of  the  parilh  of  LtnHnb§mii  Bin  difinlfled  u 
**  in  Cornwall  %  and  upon  hearing  counfel  on  both' fides  ;  and  J°  *^  ^^^^  ^ 
reading  fcvcral  depofitiohs  taken  in  the  taofe  \  THE  Court  de^  wZjj'^^wd  tb« 
^|-£ed  the  defendant  td  account  for  the  tithes  of  agiftment  Of  barren  ^^\^  ^^  ^^^* 
and  unprofitable  cattle  ;  and  ordered  the  deputy  to  fee  wh^thelr  mtnt  decitecL 
any  and  what  tender  had  been  made  ;  and  the  bill  to  be  dMmifled  ' 

sfe  to  tithe  hay  and  ilnilk  With  cofts,  and  as  to  the  demand  of  tithb 
wood  without  cofts* 


Parker  atramft  BampfylMi  et  e  Contra.  HitAiYTt.n 

Vevonjhirif  Itb  February  1757.  ito.aj3fc»7«. 

T^HE  bill  was  brought  for  the  tithes  of  the  parifli  of  Nortb  Iff«  dircaed  to 
^    Mohoh^  and  to  efts*lilh  a  real  compofttion  for  tithe  wood  within  J?  *  ''^^^  **'T^' 
the  faid  parilh  \  and,  upon  hearing  couAfel  in  both  caufes  for  adl  \^  ^ 
partis,  an  iflue  was  direfied,  by  eonfent,  to  try  the  real  cempofi^ 
iion  iniifted  on  tn  the  crofs  bill  \  the  faid  iflue  to  be  tried  by  a 
fpecial  jiiry  with  a  view ;  and  cofts  and  further  diredtidiis  to  be 
rtfervied. 

Chapman  againji  Kethercoate.  Mich.  TitM, 

•  31.  Gto.  a. 

N^rtbamptwjbiref  %ijl  November  1 757.  no.  44. 


T^I^E  plaintiff  was  reftor  of  the  parifli  and  parifli-church  of  AnURicdirea, 
'■•  Braybrookej  m  tiortbamptonjhire  \  and  on  reading  the  follbw^-  ^^^^^'^^' 
ing  evidence  for  the  defendants,  viz.  the  dcpofitions  of  feVeral  Jj^  ^^5 
witn'efTes  taken  in  the  caufe  ;  a  grant  under  the  grAat  si^al,  ^hkh  werede* 
dated  the  twenty-fixth  of  June^  in  the  flxth  Vear  of  ^ueen  Eli-  manded  by  tli» 
xahetby  to  Sir  Tbdmas  Criffin  and  E.  Griffin^  of  the  manor,  hill,  were  pircel 
farm,  and  grange  of  Braybrooke^  late  the  pofleffioris  of*  the  ^*^!f^*^ 
bbb'e!y  of  Plpivltti  a  leafe  from  the  abbot  an*  convent  of  p^^'JJ^jh^ 
Pipwellt  under  the  common  feal,  to  T.  Grsffm^  of  the  tunc  the  abbeip 
manor  of  Braybrooh,  dated  the  twelfth  of  O^ober^  in  the  w^»diffql?€d* 
twenty-third  year  of  Henry  the  Eighth ;  the  roll  of  the  minifters  '  ^ 

accounts  from  the ''augmentation  off^cb  relating  to  the 
manor  of  Brayhrooke  j  an  indenture  between  Sir  Ed,  Griffin 
and  Samue)  Coles  of  lands  in  Braybrooie^  fignf^A  ^  Edward 
<?r//^«,  dated  the  twenty-third  of  November  1649;  >»^d  .W 
reading,  on  the  twenty-fourth  of  the  faid  November^  the  following 
fviderice  for  the  olaintifF,  \it.  the  deoofitions  of  feveral  witiifeflea 
i^zti  in  the  ciuKi  the  ^nfwer  of  the  defendant  ffetb^r^oati^  folibt    . 

"      '  P  P  3  tycWo 
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twelve  and  thirteen ;  a  copy  of  the  roll  of  afieflments  in  the  county 
of  Nortbamptoni  from  THE  first  fruits  oeficEi  being  an 
account  of  the  revenues  of  the  eccledaftical  pofleffions  in  that 
county,  taken  purfuant  to  a  commiilion  of  the  thirtieth  ox  January^ 
in  the  twentv*fixth  year  of  Henry  the  Eighth  ;  a  true  copy  of  the 
furrender  ot  the  abbey  rf  PipwelU  dated  the  fifth  of  November^ 
in  the  thirtieth  year  of  Henry  the  Eighth ;  and  upon  reading  the 
following  copies  of  the*  records  in  the  tow£R,  viz.  of  a  licence, 
dated  the  thirtieth  oi  January^  in  the  thirty- fecond  year  of  Edward 
the  Firft^  to  Lord  Latinur^  to  fortify  his  houie  in  Braybrookt  \ 
copy  of  the  commtffion  and  inquifition  p^/i  mortem  Matiida  qua 
fuit  uxor  Thomas  Swinmrton^  in  the  thirty-fifth  year  of  Edward 
the  Third  \  copy  of  the  commiifion  «and  inquifition  poft  mortem 
Tboma  Latimer^  the  ninth  of  Oltober^  in  the  third  year  of  Henry 
4he  Fourth  %  copy  of  the  commifiion  and  inquifition  poft  mortem 
Anna  queefuit  uxor  Thoma  Latimer j  both  dated  the  fourth  of 
Augujl^  in  the  third  year  of  Henry  the  Fourth  \  a  copy  of  a  writ  of 
livery  of  the  manor  and  hundred  of  IVardon^  to  Margaret^  the 
wi(!ow-  of  Edward  Latimer,  in  the  twelfth  yeai»  of  Hinry  the 
Fourth  ;  a  copy  of  the  commiflion  and  inquifition  poji  mortem 
^hannis  Griffiths^  the  commifiion  dated  the  twenty  ninth  of 
January^  in  the  twenty-third  year  of  Henry  the  Sixth,  and  the 
inquifition  the  fourth  of  iV^v^m^^r,  in  the  twenty-fourth  vear  of 
Henry  the  Sixth  ;  a  copy  (figned  by  the  clerk  in  court)  of'^the  bill 
brought  by  John  Rudge  ^nijamss  Hopkins^  againft  Robert 
,Cbapman^  i^c.  in  Michaelmas  %erm,  in  the  eleventh  year  of  his 
preient  majefty  ;  the  aiifwer  of  the  defendant  Chapman  \  the  de» 
pofitions  of  Richard  Marjhall  to  the  third  and  fourth  interrogato* 
ries,  and  of  William  Marfrallxo  the  iixth  interrogatory;  the  de- 
cree, dated  the  fifteenth  day  wjune  1741  ;  and  Sie  pojiea  ;  the 
decree  on  the  equity  referved,  dated  the  eighth  of  November 
1742  (a)  \  and  the  anfwer  of  the  defendant  Netbercoate,  folio 
thirty  fix  ;  the  Court,  on  the  feventh  day  of  December  lysif 
direded  the  following  iilbe  to  try,  '^  Whether  the  mefiuage  and 
^<  lands  whereof  tithes  are  demanded  by  the  bill  was  or  were  part 
^  of  the  poflefiions  of  the  abbey  and  convent  of  the  abbey  and 
«*  monaftery  of  Our  BleJJed  Lady  of  Pipwell^  in  the  county  of 
*<  Northampton,  at  the  time  of  the  difToIution  of  the  faid  abbey  or 
**  monaftery/' 

(«^  Rudgc  V.  Chapmaoi  toL  a.  p.  407.  «nd  ChapmtQ  v.,  Spencer,  volt  2. 
p.  449* 

Garforth  againft  Tyrrell. 

MO.  »o.  Norfolk,  \fi  May  1758. 

The  tithei  of  'THE  bill  was  brought  for  the  tithes  of  the  parifli  of  JViggenhaU 
the   pariA    of    •     Saint  Mary  Magdalen^  in  Norfolk  \  and  upon  bearing  couo- 

jj^'SjI^^'  ^  f^  ^^  ^^^^  ^^^^^  »  and  reading  the  anfwer  ;  and  an  agreement  bc- 
iVtr^ta^dcGKCd.  ^^^^  miliam  Garforth  and  John  Toung,  figned  by  both,  and  dated 

the  firit  of  January  1750  i  TH£  Court  ordered  the  defendant  to 

accouDt 
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account  with  the  plaintiflT  Young  for  the  redorial  or  great  tithes  of  Caifoith 

the  lands  in  his  occupation  for  three  years,  with  cofts  ;  and,  by  _,  */*«"^ 

confcnt,  with  the  plaintifF  Garforth  for  the  fum  agreed  on  in  the  bill  ^**»**'* 


for  the  vicarial  or  fmall  tithes  arifing  on  his  faid  lands,  with 
cofts 


HoTHAM  azainfi  Maw.  T*"-  t«r«i, 

^      -^  .31.  Geo.  a. 

Lincolnjbin^  yh  June  I758t 


NOi    I  If. 


^T^HE  bill  was  brought  for  the  tithes  of  the  parifh  of  Haxiy^  in  Tithet  of  the 
-■•    Lincolnjhire \  and  after  counfel  were  heard,  and  the  depofi*  ^?^^"^* 
tions  read,  the  Court  declared  the  modus  of  fourpence  to  the  "*  *^^*^** 
-impropriator  ibr  Old  Crtft  and  the  Commons  thereto  belonging  is 
proved,  and  the  m/odtis  of  flxpence  not  proved  ;  and  decree  an  ac* 
count,  by  confent^  of  one  lamb  in  fifteen,  and  one  pound  of  wool 
in  fifteen,  on  the  lands  in  the  occupation  of  J^  Maw  for  the  time 
demanded  by  the  bill  ;  the  defendant  to  have  an  allowance  of  the 
'line  feed  fold  by  Thomas  Maw  to  Che  {daintiff 's  teftator  \  but  no         | 
cofts  to  be  paia  on  either  fide* 

Taylor  agalnfi  Holliday*  Mich.  Tbim, 

Jviltjhtrij  %yi  Novimber  1753.  „o.  144. 

THE  bill  was  brought  for  the  tithes  of  Sutton  Venejy  in  WtU-  The  tithes   of 
Jbire\  and  upon  hearing  counfel  on  both  fides  ;  the  bill,  as  ^^  decreed, 
to  the  cuftom  of  letting  out  the  corn,  was  difmifled  without  cofts,  ^j,^  'Suftol**^ 
..by  cpnfent«  and  without  prejudice  \  and  the  Court  declared,  fating  out  corn 
that  the  defendants  ought  to  account  with  the  plaintifF  for  the  tithes  Aixmtkdwtbuut 
iof  clover  demanded  by  the  bill ;  but  the  plaintifF  agreeing  to  take  frtjutice^ 
from  the  defendant  Holliday  two  pounds,  eighteen  (hillings,  and 
Axpence  for  the  tithe  of  the  clover  mowed  by  him,  and  from  the  . 
defendant  Long  one  pound,  two  fliitlings,  and  fixpence  for  the 
tithe  of  his  clover,  without  cofts  \  and  the  faid  defendant  agreeing 
to  pay  the  fame  accordingly  ;  it  was  ordered,  by  fuch  confent»  thac 
"the  (kid  defendants  do  refpei&ively  pay  the  fame  accordingly. 

■ 

CoMPTON  azdinji  Freeman,  Thh.  Titit, 

^      "^  a.Oio.  3. 

Northamptottjbire^  lytbjune  1762*  «  n«.x. 

THE  bill  was  brought  for  the  tithes  of  the  parifh  of  Warmings  Agifiment  tltbe 
tOHy  in  Northampton/hire  \  and  upon  hearing  counfel;'  and  ofihccpfcdbc* 
reading  feveral  depofitions  uken  in  the  caufe;  the  Court  de-  d^^^t^f 
creed  the  defendants  Frmnan  and  Rowill  to  account  for  the  tithes  j^^    aijd  ""nSt"^ 
of  agiftment  from  the  preceding  /hearing  day  to  the  time  of  ^heir  Oiom    in    tho 
•removiJ,  with  cofts  ;  and  difmined  the  bill  as  to  the  other  matters^  parilh,  dccoac^ 
^with  cofts.     The  defendant  Brown  to  pay  the  two  fliillings  and 
fixpence  tendered  with  cofts,  unlefs  he  (hew  good  caufe  to  the 
ciOAtrary. . 

P  p  4  Clay 


J" 


miffed  for 
of  pvtieii&c. 


Clay  agamji  Yates. 
Naltinghamjbire^  ^d Fetnuiry  l^66> 
Bill  Jbrihc  tkhct  'T'HE  bill  was  brought  for  the  tithes  of  the  parifh  of  Ha^im, 
It-  A.  in  Ncilingiarnfiiirt  ;  and  upon  hearing  counfel  on  boih 
'"'  fides,  the  plaintiff's  counfel  objected,  that  the  cuftom  as  laid  ia 
the  anfwer  was  void  ;  and  the  Court  difmifTed  the  bill  fo  feras 
it  prayed  an  edablilhmenC  of  ihe  right  to  the  tithes  in  queftion 
on  all  the  lands  in  the  three  diitricls  in  the  pleadings  mcndoBC^, 
with  cods,  the  owners  of  the  inheritance  of  the  faid  lands  not 
being  all  brought  before  the  court  ;  and  ordered  thofe  defend- 
ants whofe  anlwcrs  had  not  been  replied  to  to  have  coAs,  w?, 
forty  /hillings,  according  to  the  courie  of  the  court.  The 
Court  further  ordered  the  defendants  the  occupiers  to  accooot 
with  the  plaintiff  for  the  tithes  demanded  by  the  bill  for  the  tin^ 
therein  mentioned,  with  cofls  to  this  tioic  ;  but  the  accoaailo  be 
taken  without  prejudice  :  the  ufual  directions  were  gi'vcn,  ud 
fubfctjucnt  coils  rcferved. 

Visa.  T«««,  Wood  aeamji  Bingley. 

».  do.  J.  ^      ■' 

Mh  u.  Tari/hire,   i-^lh  December  1769. 

BindiTtniffH  m  T^HE  bi!I  Was  brought  for  the  tithes  of  (he  redlory  of  Hmf- 
co  tithcoftur-  J  *u«rt£,inrori/a(Vf;andit  wasdifmiffcdastotheclaimforthe 
tr^rlZ'*'"'  '"^'  ^  turnips,  with  cofts ;  and  retained  till  after  the  iffue  tried 
^j,  *•  iathz  QiM^toUVoodv.  Harrijbn( a)  MtoX.\xe  cuftom  of  the  de- 

fendant making  the  firft  crop  of  grafs  into  bay  in  exemption  to 
his  paying  tithe  for  the  fecond. 

(aj  Sec  TtJ.  3,  page  aj* 


Wood  agahifi 

Shro^irt^   31/ 


Blantern. 

7uf,e  ,770. 


1^1.  «Ur.,ii  r|-iHE  bill  was  brought  for  the  tithes  of  the  parifh  of  Hith 
S^*" t;  •*■  ^'"'^''  '"  ^^"PP'-'  i  ^nd  upon  hearing  counfel,  it  was  del 
^g,i^t_  '  creed,  by  confent,  that  the  defendant  (hould  account  for  the 
mcduf,  according  to  the  rate  demanded  by  the  bill,  for,  three 
years,  without  cofts  oq  either  fide  ;  and  by  the  like  confent,  the 
bill,  as  far  as  it  prayed  an  eftaWifliment  of  the  medtu,  was  dif- 
miScd  without  coiis. 

*'m"g^'"'*'  Hodgson  againji  Tl'Rner. 

"°-"»-  Kent,  Bti  Deeemter  1770. 

Tith..oi  ^^.  Qjj  ,  bill  for  the  tithes  of  the  parifti  of  Sa,>dburji,  in  KfiUt 
t'i^J"  ^"^  CoDRT  decreed  an  account  of  the  tiihes  dcmaoded, 

wiiii  cofis. 
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BAfiOH  <sra«stf  Atkinson.  Ttm.  Tm^u 

r«-i>W,  ij/A7«/j-  1775-  «->%* 

T^E  biU  was  brought  for  the  tithes  of  the  pariQi  of  TunfialU  iflUet   iJirtflt^ 
in  Torkjl^t  i  aijd  on  reading  the  dcpofition  of  James  At-  «?  ujngJujif, 
^pfin  to  the  tliird,  fourth,  and  fifth  interrogatories  \  and  th? 
evidence  on  both  fides  i  the  Coo^t  dircftcd  ^n  iflue  to  try  th.? 
wifdf^u  as  laid  in  the  aafwer. 

Lb  CtERC  «■««*?  Iames.  iA»Ti»T«tM 

St^ifinrt,  i^thAfril  1776.  m..a 

'T'HE  bill  was  brought  for  the  titbet  of  the  pariih  of  Gvfna%  Tithe  of  Cgfu/r, 
*     ID  Sta^rJfiiwt  %  and  the  Codrt  decreed  an  account  of  »"   S'-^fiJKT, 
the  tithes  ^mandcd  by  Ab  bill,  with  cofts  j  and  refcrved  the  **«'«^ 
coofideration  of  fubfecjuent  cofts  and  lurther  dirc^ons  tBl  after 
the  report. 

Dorset  againft  Collins.  EA»TMTa«M 

i(L  Gu.  3. ' 

&uffeXi  91k  May  1776.  !>•.).. 

THE  bill  was  brought  for  the  tithe*  of  the  pari(h  of  Wal-  AgSftecnt 
hurtuty  in  Si^en  \  and  on  readiog.an  endowment  from  the  )!?''*'•'!''  ^^ 
Wgiftry  of  the  ttrd.  Bifix^  of  Cbich*fttr^  dated  the  fifteenth  of  ^.£3  3 
yipif  1446  i  THB  Court  decreed  an  xcountof  agjlhnent  tithe,  ccpc  Mtfi*  th^ 
9^  of  the  tttrptps  which  were  gathcredi  and  all  otherfmali  titbei  ""^^  '*4  rtMf 
demanded  by  the  bill,  without  cofts  )  and  difmiffed  thp  IsU  in  i^^i"****** 
refpe^k  nf  tithe  wood  and  roots  of  the  two  coppises,  without  ^''*^ 
foOt. 

Kerjiick  agaififi  Ingleton.  'ifi^'ow!'*' 

Efftx^  %thjuis  1776.  »^m. 

npH£  bill  was  brought  for  the  tithes  of  dngvie//,  in  «£^x  f  l^«    k>    uy. 
'*■    smd,  on  reading  the  regiflcr  of  the  sJo<^  of  Lim$at  iq  '^^'fV      *• 
J361,    an   inftrument    therein,   being  an   endowment  of   tl^c  J2*iii'lk«  of 
yicarage  of  Chifiwell,  in  Ji^x,  the  fourteenth  of  Jvne  1734  j  tithewood. 
i^nd  the  admiffion  and  inftitution  of  the  vicar  being  admitted  t 
THE  CouKT  directed  an  ilTue  to  cry,  "  Whether  a  certain  piece 
f<  ofland,  called  Parjom  Greve^  or  Parfont  Brai,  was  not  giveq 
f *  to  fhe  ref^or  in  lieu  of  all  tithe  of  wood  within  the  faid  parifl| 
f(  of  ChickvjtU  prior  to  the  endowment  of  the  foitrtccnth  of 
f*  Junt  17^4,"  witlt^bp  Hf\ial  com.'' 

8WT« 
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Mich.  Txims 

iS.  Gio.  3. 

Mo.  loj. 


Smith  againjl  Godpard. 

Wihjbirey  Ztb  December  1777. 


the   pariih 


Ifluct  direacd  »TpHE  bill  was  brought  for  the  tithes  of  the  parifli.  of  Svin^ 
to  trytwoiw  in  1  jf^^  j^  Wiltjhtre  s  and  on  reading  terriers,  dated  the  thir- 
?^  tccnth  of  OSfoher  1608,  and  the  firft  of  June^  in  the  thirtieth 
year  of  ^een  Elizabeth^  and  the  feventccnth  of  OElober  1671,  and 
the  thirteenth  of  December  1704  j  twelve  receipts,  beginning 
the  twenty-eighth  of  March  1667,  and  ending  the  twenty-fifth 
of  March  1685,.  and  figned  H.  Thomppm^  vicar;  and  feveral 
entries  from  a  book  of  receipts,  viz.  the  firft  of  'June  1759  from 
Dr.  Smith,  and  the  ferentb  of  N^ember  1753*  by  W.  Nichols f 
for  half-a-year's  tithes,  due  at  Michaelmas  \z{k  \  the  Court 
decreed  an  account  againft  the  defendant  Buy  of  the  tithes  de* 
manded  by  the  bill,  with  cofts  to  this  time  ;  directed  an  ifibe  to 
try  the  modus  as  alledged  by  the  defendant  Gpddard  in  his  firft 
anfwer  ;  and  referved  the  confideration  of  cofts  in  regard  to  tho 
jdefendant  Gpddard  till  after  the  return  of  the  post£A* 


Mica.  TxBMf 
sS.  Cm.  3. 

110.1a. 

X  Bill  fo*  the 
tithei  of  CCTuin 
)and»inthe  pa. 
XWX  of  Stenley^ 
in    Buekbigbam' 

on  a'ccdunt  of 
their  having 
been  parcel  of 
the  pofleiTionsof 

£    priory    of 


Knapp  ajg;ainS  Clarke. 

Buckingham/hire^  ^h  December  1777* 

'TpHE  bill  was  brought  for  tithes  in  the  pariih  of  Stenley^  in  the 
'*'  connty  of  Bucks  ;  and  on  reading  an  oflice  copy  of  the 
ecclefiaftical  furvey  taken  the  twenty-fixth  year  of  Henry  the 
Eighth  \  an  indenture  of  demife  from  Henry  the  EightJIf  to  71 
Lentbrop^  dated  the  tenth  oi  February^  in  the  twenty -feventh  year 
of  his  reign,  of  the  houfe  and  fcite  of  the  priory  of  Sneljball, 
and  the  lands  and  poftefiions  belonging  thereto  ;  a  copy  -of  a 
grant  from  the  faid  king  to  F.  Pigot  of  the  faid  houfe  and 
icite  of  the  priory  of  Snel/hall^  and  the  lands  and  pofleffions 
belonging  thereto,  dated  the  twentieth  of  February^  in  the 
thirtieth  year  of  Henry  the  Eighth ;  a  deed  of  exchange  between 
Henry  the  Eighth  and  F.  Pigot^  dated  the  fourteenth  of  Marcb^ 
in  the  Ihirty-fecond  year  of  Henry  the  Eighth  \  a  copy  of  a  par- 
ticular in  THE  AUGMENTATION  OFFICE  referring  to  the  faid  deed 
of  exchange ;  a  copy  of  a  grant  in  the  faid  office,  from  Edward 
the  Sixth  to  Sir  T.  Palmer,  Knight,  of  the  houfe  and  fci(e  of  the 
faid  priory  of  Sneljhall,  with  the  lands  and  pofieffions  belonging 
thereto,  dated  the  twelfth  of  jlpril,  in  the  fecond  year  of£dwari 
the  Sixth  ;  a  particular  upon  which  the  faid  grant  was  grounded  i 
a  copy  of  a  grant  from  ^een  Mary  to  £•  JJhJield  oi  \.\it  houfe 
and  fcite  of  the  faid  priory  of  Sneljball,  and  the  lands  and  pof- 
feffions  thereto  belonging,  dated  the  twfenty^fecond  of  May,  in 
the  firft  year  of  ^leenMary ;  and  a  copy  of  a  conveyance,  in  thK 
ROLLS  CHAPEL,  from  Sir  J,  Forte/cue  and  others  to  the  right 
hoBpurable  the  Marquis  and  Earl  of  Buckingham^  of  the  houfe 

and 
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and  fcitc  of  the  faid  priory  of  Sneljballj  with  the  landsand  poft  Kwaff 

fefljons  thei;cto  belonging,  dated  the  fixtcenth  day  of  May,  in  •r^ 

the  eighteenth  year  of  Janus  the  Firft ;  the  bill  was  difmiflol  *-a**»» 
without  cofts, 

Vyk  againft  Duktze.  ^irow"** 

Devonjbiri^  2Sti  Jnm  I778,  ^^ 

THE  bill  was  brought  for  the  tithes  of  the  parifh  of  Rachhere^  hfodm  not  ^vti 
in  the  coanty  of  Devon,    The  plaintiflf  s  counfel  objeAed,  fawd,  and  Othcs 
that  the  rnodNt  was  not  well  laid  }  and  on  reading  the  anfwer  }  ^^^f*^ 
and  hearing  the  defendant's  counfel  in  fupport  of  theim^  I  tho 
objefUon  was  allowed » and  an  account  of- the  tithes  demanded  by 
the  bill^  with  cofts  to  this  time>  decreed^ 

Roberts  againft  Lewis.  ^«i»-  TsaMb 

s'9.  Gbo«  3. 
Denbigh/birif  lid  June  l^^g•  Kb. 

THE  bill  was  brought  for  the  tithes  of  the  pariih  of  Wre^ham^  The  titiiet  eT 
m  Denbigh/bire  \  and  on  reading,  for  the  plaintiff,  a  grant  tht    parUh    of 
from  THE  ROLLS  to  Edward  Lord  Wotton^  of  the  reAory  of  ^^H^TSL  JT 
Wrexham,  in  Denbigl^ire,  dated  the  twenty-ninth  of  Afirii,  in  ^fcdf     ** 
the  ninth  year  of  James  tbeFirJi^  i6i  i  ;  a  deed,  figued  C.  Wei^ 
ton,  the  twelfth  of  November,  in  the  fourteenth  year  of  James 

'  the  Firji\  another  deed,  dated  the  firft  of  OBober  177a,  iigned 
R,  El/ice  and  P.  El/ice ;  and  the  pedigree  from  y,  Faugbam  to 
J?.  E/Iice,  under  whom  the  plaintiff  derived  his  title,  being  ad« 
initted  ;  and  upon  reading,  for  the  defendant,  a  terrier,  dated 
the  twenty-fourth  of  September  1685,  and  iigned  Peter  Wynne 
and  three  churchwardens,  of  tithes  belonging  to  the  vicarage  of 
JVrexham  /  another  terrier,  dated  the  twenty-fourth  day  of 
Augufi   1749,  of  tithes  belonging  to  the  faid  vicarage  ^  and 

« reading  fevexal  depofitions  of  witnefles  taken  in  this  caufe  on 
both  fides  ;  the  Court  decreed  an  account  of  the  tithes  de- 
inanded  by  the  bill«  but  without  cofts. 


Jeremy  againfi  Strangways.  Ttiir.  Titit, 

^omerfetjbire,  30/A  June  1779.  „^  ^ 

'npHE  bill  was  brought  for  the  tithes  of  the  pariih  of  MurRneh,  The  viqvU 
'*'  in  Somerfet/bire  ;  and  upon  reading,  for  the  plaintiff,  feveral  uthes  rf  the  pa- 
dq>ofitians  of  witneffes  j  a  decree,  dated  the  fixth  of  May.  Eafter  '*^o^  Muftuch, 
Term,  in  the  thirty-firi^  ye^;  of  Cbaries  the  Second,  in  a  caufc  J)^^^^*' 
Bullv*  MeUier  \  and  on  reading,  for  the  defendant,  two  decrees 
of  the  eleventh  of  November  1678  and  the  twenty  fourth  of 
February  1 67  8  $  a  grants  in  the  fifth  year  pf  Jatnee  the  Firji,  of 

the 
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jiBunr      tiic  rcftory  olAfyrlincb^  in  the  cpuptj  ofSofm^^/Sf  j  the  Coujlt 

^^!^        declared  the  plaintiff^  as  vicar,  to  Be  entitled'  to  the  ii^hes  de« 

5Tf»A  *  V*-  inanded  by  the.  bill ;  and  decreed  an  account  tibereof  ^m  the, 

time  of  filing  the  bill,  but  without  cofts^  to  this  time. 

...  • ' 

99»  Cso.  J. 

^^^  Dorfef/bin^  2itk  Ji^muify  1781. 

JM^  in  tiie  ^H£  bill  waa  brought  for  the  tkbet  of  the  pariili  of  Gmfit 
picUh  ol  Grui  4  Toller^  in  Ihr/ft^ire  ;  and  th^  Co.miT.  decreed  an  account 
^^"^JI^J^^"  vpon  the  footpf  the  modufes^  as  far  as  the  fame  extended;  and  al£b 
>iir#,  decreed.      ^^  account  of  the  tithes  in  kind  as  to  the  other  mattery  demanded 

\^  the  bill  I  co&i  and  &rther  directions  to  be  reCerved. 

lAtTBtTftic  Butt  a^ainfi  Hollu. 

Tithes  ^  diner  ^pHE  bill  was  ^Q;ught  for  the  tithes  in  the  parifh  of  NtuM' 
^!?jJ®^V*"**  ^burch/m  Hafn^ire^\  and  TH5  Cqu.r,t  decreed  an  «ccoqi^ 

^^Sk^^<m*  ^-  ^^^  tithes  in  kind  of  clover  feed,  egjgs,  and  jigiftment^  wiih 
^mrtb^  <kci:«e4  ^pfts;  an^  difmliTed  the  bill  with  cods  as  to  the  reft. 

HiiAKTTBtM  GwYN  azainft  Croydo^j* 

»4.Geo.  s.  6     -^     • 

iNo^M^  Wm-cejkrjbirey  26ih  Ftbruary  1784. 

Tkliei  of  the  ^TT^HE  bill  was  touching  the  tithes  of  the  hamlet  of  Sufiotiy  \jk 
*TJ!1*  t$  ^"'h  '  ^^^  parifh  of  Tenbury^  in  pfbrcefterjhire  ;  and  T^k  CoURT 
the  biUdifmiflW  ^^^^^^  ^^  account  to  be  taken  of  the  tithes  demanded  ^j  th^ 
as  to  the  tithes  bill>  with  cods  as  againft  the  defendant  the  occupier;  and  dif-^ 
of  the  Ticange  mifled  the  bill  as  to  the  demand  of  the  tithes  of  the  vicarage  of 
of  Tendrmg,        ^endring^  with  cofts  as  agaipft  the  defendant  CrQjdQn^  and  without 

cpfis  ^s  agaiiid  thp  defendant  Gjffard. 


TtiH.  TiiM,  Caches  ajfainft  Haynes. 

14.  Gio.  3,  o      J 

jf«.9s.  ff^armcl/bir^f  2Ztb  June  1784. 

TJje  hUl  9f  to  'TpHE  bill  was  brought  for  the  tithes  of  the  parifli  of  Weofton 
the  (jthci  of  A  X  Jf^awen.xn  If^rwurt/bin ;  and  Mr.  Barow  Ey«e  deUvered 
J^\TPJ!!»M  ^^^  Pfmon  of  the  Court,  and'^dcclared,  that  the  tithe  of  ^a  miB, 
H'aven,ir\  if^ir-  though  (o  be  recQveced  in  the  nature  of  ^perfinai  tithe,  is  not  to 
ikUkprt,  difmif.  be  ta):en  ftri^lly  as  %  perfonal  tithe,  but  is  fo  far  predial,  and  hais 
fed,  butwithoot  |p  qaucb  reference  to  a  certain  place  in  which  it  arifes^  as,  iq  xht 
^•;^  !i'  particular  ^afe  brfpre  the  court,  to  fall  within  the  defcription  of 
fttfiiw.  afmalltHhey  for  or  in  refpcft  of  an  dd  inclofure  for  which  a  fun^ 

ol  vs\wtj  hag  be^  a(>{K>ii:|it?d  to  1^  paid  I7  vinue  of  an  aA  of 

parliwpcut, 
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parliament,  and  as'fuch  that  it  doth  ceafc,'ifcferttjhi'ic,  and  b'finr  ^*^ 
ever  cxtinguiihcd.  The  bill  therefore  i^  difmlflifd,  but  Vlih-  ^^^ 
oilt  coli^s^  it  being' a  hew  and  doubtful  queftion. 

West  ajraififi  Running.  ^mtAtYTE«« 

Wihjbirey  i6th  yanuary  -17  89.  Wto:. 

^HEbiU  wis  Brought  for  the  tithes  of  the  partflxof  Danifey^  Titte  uf  ifai 
-"^  In  Wiltjbire  ;  and  on  hearing  counfel  for  all  parties,  and  ^^!^^iJST^ 
reading  the  following  evidence  for  the  defendants,  viz.  a  receipt,  ^  frufifu 
dated  the  thirtieth  of  May  1 757,  and  figned  Frances  Maria  Weft^ 
iot  two  pounds,  ten  {hillings,  and  iixpence,  for  half-a-yeai^s 
cbmpofiuon  tithe  due  at  ^Lady  Day  laft ;  feveral  other  receipts, 
for  the  like  compoiition,  to  the  year  1773;  feveral  receipts,  from 
the  twenty-fcvcnth  of  December  1765  to  the  twenty-third  of 
Jtmuary  1 78 1,  for  Compodtion  rent  of  tithes  for  Doimar^s  and 
Park  Fennys  g  an  extraA  from  Doom/day  Book,  under  title 
<«  WUefcire  ;"  ^n  office  copy  of  a  grant  from  the  rolls  of  the 
manor 'of  Dantfey  to  the  Ehrlof  Monmouth^  in  the  fecopd  year  of 
jyUliafn  and  Mary  /  a  book' from  the  furveyor  generalV  office, 
page  291 ;  the  entry  of  a  petition  to  James  theSecondt  by  Arthur^ 
Marl  if  Torrington  (amongft  other  things)  for  a  ^  grant  of  the 
.  manor  of  Dantfey^  in  the  year  1687  ;  the  particular  thdMOf  s 
the  report  of  the  furveyor  general  thereon,  dated  the  thirteenth 
of  February  1689,  figned  Jf^illiam  Harbord ;  in  page  303  of  the 
fame  book,  an  order  for  a  grant  of  the  manor  of  Dantfey  to  the 
JEarl  of  Monmoutby  dated  the  twenty-ninth  6f  AToy  1690  ;  and 
the  depofitions  of  feveral  witnefTes  \  the  caufe  was,  on  the 
twenty-ninth' of  January  178^9,  adjourned' upon  apropofal  of  • 
accomJnbdation. 

Stacey  againjl  Waetham^  'HitAifTMB 

Ejjex,  ^d February  1789.  1^,^^^^ 

^HE  bill  was  for  the  tithes  of  the  parifh  of  Soutiminjer,  in  iffuet    dktSid 
*    Ejffex  'f  and  upon  hearing  counfel  on  both  fides,  and  reading  ^   ^.  mod»fe$ 

the  following  evidence  for  tlie  defendants  (ex^cept  the  defendant  £|^^jJ5|-j^ 

Colling)  \  viz*  the  depbfitions  of  feveral  witnefles  taken  in  the  /u^'^f      ^SaiU 

caufe  \  an  ancient  map,  without  date,  defcribln^U  the  ancient  and .  M-ddUvtkk 
,  farms  in  queftion,.  except  Old 

the  twentieth  of  OBober  1743 

1768^  figned  R,  Firebrace^  (s^c.  for  a  yeai^< 
.  Sail€f  Middlewick  Marjb^  and  New  Mount  Saile^  ^TLpreStd  to^e 

tnodufis  in  lieu  of  tithe^of  the  faid  farms }'  ah(|  fevieral  otKer  t^« 
^ceipts,  the  caufe  was  adjourned;  and  on  ^hc'fift'h  of  February 
^  J789»  THE  Court  direfted  iflues  upon  the  ftveral  inohfes^fbr 
*Uxc  rclpcctive  farins^Wlal^f  in  the'aiitW^^/wiiaiibcit/ tJlifdorfe 

00 
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^''•^*:*T      on  the  ^/»  any  other  payment  which  the  jury  flknild  find.  T«t 

WAtTBAii.    ^'o^^T  alfo  direded  a  fcparate  iflue  on  a  feparate  record,  to 

try  the  modus  as  laid  in  the  anf^er  of  the  defendant  ColUngs. 

The  faid  ifiues  to  be  tried  by  fpecial  juries  ;  and  co'fts  and  fuf-* 

ther  directions  to  be  referred  till  after  the  trials 

l^icB.  Ttm,  FrvSr  againji  SiM8<   - 

ja.  GEOt  3.  ^  ^ 

Mfc  .  GUutifterJhire^  o^h  November  ijgi. 

A  bin  for  the  T^HE  bill  was  brought  for  the  tithes  of  the  pariOi  of  Lofigneff 
tithes  of  Che  pa-  A  j^  Gloucejlerjhire ;  and,  on  reading  for  the  plaintilF,  wz.  ail 
^GhyttiuSht  *"^^",^rc  of  leafe,  dated  the  tenth  day  of  Pthruary  1787,  from 
«fifmiaecl  'with  Lwi JJhhutnham  and  others  to  the  plaintifF,  and  for  the  defend-^ 
coftil  ant,  a  conventual  leafe  of  the  manor  of  Longney^  in  the  fourth 

year  of  the  reien  of  Henty  the  Eighth  \  the  like  of  the  re^ory  df 
JLongHeyy  ilated  in  the  fixth  year  of  Henry  of  Eighth  \  the  mini-^ 
fier's  accounts  of  Longney^  from  the  thirty-firft  and  thirty-fecond 
years  of  Henry  the  Eighth ;  and  reading,  on  the  twenty-fifth  of 
November^  further  evidence  for  the  platntifF,  vi:L.  copy  of  a  grant 
from  THE  ROLLS  CHAPEL  of  the  redory  of  Longney^  dated  the 
&c&oi  Augufti  in  the  fourth  year  of  James  the  rirjiy  the  caufe 
was  adjourned  over  to  the  twenty*fourth  of  January  following  i 
and  reading  a  book  of  the  furvey  of  lands  belonging  to  ibe  Ahb^ 
ejf  Malvern^  and  now  remaining  in  the  king's  remembrancer  of- 
nee  \'  and  bearing  counfel  fully  on  both  (ides,  the  bill  was  difinifled 
with  cofts* 

MicM.  T.1II,  Baicer  againfi  AtHlLt. 

35.  Cio.  3.  -*  e>     J 

^^  ^.  Norfolk^  'jth  November  X794# 

Bill  as  to  ti^  HTHE  bill  was  brought  for  the  tithes  of  the  parifli  of  Caufion^ 

of  clover,  wool,  in  Norfolk  ;  and  on  hearing  counfel ;  and  reading  feveral  de-> 

Md  agtlUnentt  pofitions  read  on  both  fides  i  THB  Court  difmifled   the  bill 

^•JjPW*    ?^  without  cofts  as  to  tithe  clover  \  and  with  coftsj  as  to  fo  much 

^xxyli^tM  ^  fought  an  account  of   the  tithes  of  wool,  agiftment,  and 

CO    milk    and  Eajier  offerings  \  and  direded  an  iffue  oh  the  nufdus  for  milk  and 

cahet.  calves,  as  laid  in  the  anfwer* 

**rt^OE?ir'  ^^^  ^^^^-^  Ward. 

H6. 86.  Buckingbamjbire^  ijth  November  1 794^ 

The  bUl  dlfimt.  'pHE  bill  was  brought  for  the  tithes  of  the  pari(h  of  Steeph 
.fed  at  to  die  A  Qlaydm^m  Buckinghamjhi^e  \  and  on  hearing  counfel  for  di 
^M^tt^^  the  P2»rties  ;  and  reading  the  anfwers  and  (everal  depofitions  on  both 
pu^ofStttfU  fides  J  a  terrier  of  the  parilh  of  Steeple  Claydon^  dated  the  twenty* 
OaydoH/xtiBuek-  &xt\k  of  Julf  i6}6,  brought  from  the  archdeacon's  court  at 
Ugbamjkirtp  and  Jylefbury^  and  figned  by  the  vicar,  churchwardens,  and^two 
an  iffue  direded    jj^  ^    another  tcfrier,  dated  the  twenty-ninth  of  Ju^  1639, 

loiiy  the  M^/ff.  »  e  J    ^  ^^^ 
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"figned  by  Arid^  vicar,  Henry  Coxe  and  Francis  Shirley^  church*         Aim 
wardens;  another  terrier,  dated  1^07,  ffgntA  U^iUtam  Chaioner^        ^z^ffi 
curate,  and  Thomas  j/bhts  and  Thomas  Khg^  churchwardens  ;        Wai». 
and^  tt  betog  aUedged   that  the  defendant  HoUis  had  died  lince 
the  eyaminarion  of  witneffes  in  this  caufe,  the  bill,  as  between 
the  plaintiff  and  the  other  defendants,  was  difmifTed  with  cofts  as 
to  the  demand  of  tithes  of  the  Old  Inchfures^  with  refpeiS  to  fuch 
of  the  defendants  as  appeared    to   have  been  in  the  pofleffion 
thereof;  and  ifTues  were  directed  to  try  the  modufes  as  laid  in  the 
anfwer :   the  iflTues  to  be  tried  at  the  next  ailizes  for  the  county 
of  Bticisj  with  liberty  to;  indorfe  the  pofiea  fpecially;   and  all 
cofts  and  further  dire^ions  to  be  referved« 


Clarke  againji  Jennings.  Mzcv.  Tsm^ 

35.  Cbo   3. 

Torkfljife^  20th  December  1794.  no.  «•$. 

n^HE  bill  was  brought  for  the  tithes  of  the  parifh  of  Bedlah,  imiet    direde4 
in  Torkjhire  5   and  upon  hearing  counfel   feveral  days ;  and  *<>  try  whether 
reading  the  depofitions  of  feveral  witneffcs   taken  in  the  caufe  J*JfJ*.*^^^J^" 
on  both  fides;  thb  Court  decreed  an  iffue  to  try  whether  a  holi^eplwSl'J 
certain  clofe  called  Parfons  IngSy  in  the  town(hip  of  Jtijkewj  fn  Ugs  in  lieu  of 
the  pariQi  of  Bedale^  in  the  pleadings  of  this  caufe  mentioned,  the    rithet    in 
was  given  to  the  re&ory  of  the  pariffa  church  of  Bedale  aforefaid,  ^^    ^^     *• 
in  lieu  of  and  as  a  (atisfafiion  for  all  manner  of  tithes  arifing,  J^^fli^f  J^^* 
growing,  and  renewing  from  and  out  of  certain  lands  called  ff^ar  ^«  and    CnHk 
ter  Landsy  fituate  in  the  faid  townfliip  of  A'ljkew^  near  a  brook  ing%^  in  lieu  of 
there  called  Bedale  Brook ^  which  faid  Water  Lands  are  included  th«  titbe$ofiho 
within  the  boundary  lines  defcribed  on  the  map  annexed  to  the  ^^^^^-^  Ij 
defendant's  anfwer,  and  referred  to  therein  ;  and  whether  fuch  clofe  UtiJt^^^ 
called  Parfon's  Ings  has  from  time  immemorial  been  held  and  en* 
joyed  by  the  re£lors  of  the  faid  parifti  church  in  lieu  of  and  as  a 
fatisfadion  for  all  the  laid  tithes  of  the  faid  Water  Lands  in  the 
(aid  townOiip  of  Atjkew.  The  like  ifTue  was  direded  as  to  Crook 
,Jngs  being  given  for    the  tithes  of  Water  Lands^    in  Bedale 
Townjbtp:  cofts  and  further  directions  to  be  referved  til)  after 
the  trial  of  the  ilTues. 

.  HXLAftTTKlll 

Franklin  agatnji  Gooch.  36.010.3. 

Norfolk^  11th  February  1796. 

npHE  bill  was  brought  for  the  tithes  of  the,parifli  of  Earjbam^  Tithe  of  wheat 
■^    in  Norfolk'^  and   THE  lord  chief  baron  delivered  the  ^V^l^^^^ 
judgment  of  the  Court,  and  decreed  an  account  of  the  tithes  of    ^^^"^•**'* 
wheat  as  prayed  by  the  bill,  without  cofts. 


Robinson 


i^-^"'i-  Bt^/erdfilri,  t^lb  Juni  1796. 

KUfbrthetlchca  *TPHE  bill  was  brought  for  the  tithes  of  the  parifh  6f  Hectl^ 

of  H^ilifi,  in  ■*     \n  Bfilfirdjhin ;  and  the  bill  was  difmiffed  Aiihout  cofts,  and 

eiAfcr^i,  without  prejudice  to  the  plaintiff's  claim  to  any  of  the  tithed 

difmiflVd  with-  niatiers  prayed  by  the  bill. — N.  B.  The  objeflion  made  to  the  ne- 

prtju  ice.  jj^^  ^^^  ending  the  compofition  was  not  good,  and  alfo  of  ll^tlijl 
the  modus. 

Mien.  Ti«u,  FosTER  againjt  Haverfield. 

^''     "■  ^*  Surry,  j^lh  Ncvfinber  jjcjS. 

Bill  difmifltd  M  'T'HE  bill  was  brought  by  the  vicar  of  Kttv  and  Prttrjiam,  in 

to  [he   vicariil     *     the  County  of  Surry  i  and    on  reading  the  Itatute  of  8.  & 

tiibei   of  Km  g.   Cm.    3,    intitled,     "    An   Afl  for   dividing  the   Vicarage 

.r«tP«,r/i«,in  u  of    KIrgfltn   upon    Thames,    wi(h   the  fcveral  Chapelries    of 

'  "  Curacies  thereto  belonging  into  two  feparate  Vicarages  and 

"  two  fepaiate  perpetual  Curacies;"  and    aifo  reading  (he  de- 

pofitions  of    feveral  wilnelTes  talten  in  the  caufej  the  bill  wat 

difmifled  without  cofts,  as  againil  the  defendants  Hav<rfirtd»ni 

David/on;  and  with  cofts,  as  againft  the  defendants  the  Har- 

ditigt't. 

"'J.'cil."!''  PO'^T''   ^S^'^ft   DURANT. 

Ka.  Suffolk,   lyih  November   IJ96. 

An  iDue  direft.  'TpHE     bill  Wa»   brought    for    the  tithes    of   the    parifh   rf 

>d  10  irj  vbt-     I      fiixton^    in    the    county    of    Sufft/i  ;    and  upon    reading 

^F^liil' '^Suf  *^Wc"ce  for  the  plaintiff,  viz.  the  defendant's  ani'wers,  admit- 

^'i.tienciclcdio  ^''"g  ^^*^  vicar's  title  and  their  occupation,    and    the  fervict  of 

aaj  and  what  the  notices;  alfo  a  terrier  in  the  year  1613,  after  it  had  been  ob- 

lUieiininjraDd  je^ed  to   by   the   defendant's  counfe!,  and  the  objeflion  ortr- 

Si'*"°"^'  ruled  J  a  terrier,  dated  the  fourteenth  of  September  1706;    an- 

other  in  1716;  another,  dated    the  eighth  of  Jr/Iy  1729;  one 

without  date,  figned  by  7.  Nuthal,  vicar,  and  the  churchwar- 

densj  and  one  dated  the  fourteenth  of  7a/)i  173s;  THE  CowiV 

decreed  an  iffue  to  try  whether  the  plaintiff  was  emitted  to  any, 

and  what  tithes  claimed  by  his  bill  in  any,  and    what   part  of 

the  parilh  or  titheable  places  thereof,  with  liberty  to  the  judge 

who  fhall  try  the  ilTue,  to  indorfe  my  fpecial  matter  upon  ttw 

pojta. 

^Ij'cJo""'  .'Wricht  agahj  Fox. 

No.  LeUcJitrJblre^  ii/ijulyi-jq-j. 

An  ifliK  direct-  'TpHE  hill  Was  brought  for  tithes  arifuig  within  tht  n&aiy  of 

ThlreT. .  r-rf"  MarhtBofuiBrthy  and  particularly  within  the  chapelry  of  Sba- 

of    71.  »  ytar  'o".     The  Lord  Chief  Baron  delivered  the  judgment  of  the 

piyible  10    the  rc:ior  □[  Sitjai,  in  heu  of  the  Eichei  in  ih(  chifelr/  of  Staw,   ia  the  fxnSk  d 
MarlmBtjKtrii. 


Counj 

I 
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Court;  and  decreed  an  UTueto  try  whether  the  pa]nnentof  feven      Waigmt    . 
pounds  a-year  made  to  the  redof  of  Sibfin  had  been  made  in         ^'^ 
lieu  or  fatisfa Aion  Of  tithes  due  to  the  reAor  of  Sihfon  from  any,  '''** 

and  which  of  the  lands  of  Mr,  jyoUafton  in  Sbenton^  in  the  occu- 
pation of  any  and  which  of  the  defendants  his  tenants,  with  liberty 
to  indorfe  any  other  lands  that  the  jury  (hould  find  ;  the  redtor 
of  SibJoHy  if  he  think  fit,  to  attend  the  trial ;  and  cofts  and  further 
direJhons  to  be  referred. 

Lord  Pbtre  again/i  Blincgw.  Thic.  tm»#, 

37.  Gko.  3« 

£#',  2i>?7«/yi797. 

'T^HE  plaintiff  was  impropriator  of  MountneJJiHg^  otherwife  An  iflo^  dirrct. 
-■■  Gvjynge  Mountenej.  The  Lord  Chief  Baron  delivered  «<*  t<>««y  ^*»«- 
the  judgment  of  the  Court ;  and  decreed  an  iffue  to  try  whether  **"'^'^  ^^^!^ 
LordPetre  is  entitled  to  the  tithes  of  the  lands  in  qucHion :  cofts  li\h«  of  c^wirt 
and  further  diredions  to  be  referred,  MouMttmy. 

FoxTOM  azain/t  Lord  Radnor*  HitAtTTEtn 

^      "^  38.  Geo.  %• 

Btrkjbire,  ipb  July  1797.  ^.  ^. 

^HE  bill  was  brought  for  the  tithes  of  the  pari(h  of  Great  Cox^  BHlforthe  tithes 
'*    well^  in  Berkjh'in  \  and  upon  hearing  counfel  on  both  fides ;  otOrtatCoxwdl, 
and  reading  evidence  for  the  plaintiff,  viz,  an  endowment  of  the  ^'*.f^^"^Jj^^i[j[ 
vicarage  cXCoxwelly  dated  the  thirteenth  of  July  1436  j  a  terrier  tichcsofcornand 
of  Coxwell^  taken  in  the  year  1635  i  a  like  terrier  in  1658  ;  the  grain  of   Lord 
depofitions  of  fereral  witnefles  taken  in  a  caufe  in  this  court  be-  Radiivr't  Unds^ 
tween  Francis  OJbaldiftoHy  clerk,  plaintiff,  and  Sir  George  Pratt  "<«   ^l  «f*'* 
and  others  defendants  in  Charles  th  Second's  time,  and  the  defend-  ^'^!^^^^^\ 
ant's  anfwer  ;  and  reading  the  following  evidence  for  the  defend-  ^  y^g^  decreed, 
ant,  VIZ.  a  writ  of  execution  of  a  decree  in  the  court  of  chancery, 
dated  the  fixteenth  of  May  1659 ;  The  Lord  Chief  Baron, 
on  the  thirteenth  of  July  l^^%^  delivered  the  judgment  of  the 
Court ;  and  decreed,  that  fo  much  of  the  bill  as  prayed  an  account 
of  the  tithes  of  corn  and  grain  which  arofe  upon  the  impropriate 
lands  and  grounds  of  the  redory  of  Coxwell^  held  and  occupied 
by  the  defendant  Lord  Radnor^  be  difmifled  without  cofts  ;  that 
an  account  Ihould  betaken  of  the  tithes  of  the  lands  in  the  occu- 
pation of  the  defendant  Crewe^  as  prayed  by  the  bill,  without  cofts  ; 
and  alfo  an  account  of  one-eighth  part  of  the  compofition  received 
by  Lord  Radnor  for  the  re£lorial  tithes  of  the  parifti  of  Coxwellp 
without  cofts. 
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A. 

Aberfraw. 

THE  rcftor  of  Ahtrfraw^  in  Anile- 
Jeay  18  entitled  to  the  tithes  of  hay 
faadc  on  the  pafture  grounds  called  Fr^- 
n^f^y  part  of  Tyifdryfoel  Farm^  silthoagh 
the  hay  be  tiit  after  tattle  hive  dcpafturcd 
bh  the  landi,  Owen  v.  O'urir,  33a 

addIngham. 

J.  'the  icdiorof  AMngham,  M^Tori" 

fiire^  is  entitled  to  the  tithes  <Jf  Gate- 

crr.fi  Farm*  Betcbcroft  F<.rm,  and  the 

RnUingiy  in  kind.    Thomp/on  <v.  Em^ 

m9tU  3^7 

i,  ^are^  Whether  there  is  not  a  wodui 
of  on^  (hilling  and  fourpenCe  in  licU  of 
the  tith^  grafs  of  Gatecroft  Farm,  and 
the  fame  for  Beecbctefi  Farm  and  the 
Redd  ngsy  Thomffon  i',  Emmcttf        308 

AGISTMENT. 

i .  A  cttftom  to  pay  thrfcepence  for  evety 
Ihcep  not  (horn  in  the  parilh.  and  one 
fitece  fot  every  hundred  fheep  btought 
into  the  parilh  aftet  Canaiemas^  and 
iheared  thcreini  and  depafturcd  one 
month,  in  lieu  of  the  agiftment  titheir 
of  fuch  fhecpi  is  good^  Bennct  v.  Aliens 
4^.  67 


ii.  J^v^r^  Whether  agiftttent  titbet  aitf 
due  f<}r^ft-horfes  while  they  are  lame 
and  unaoie  to  work»  Gihfin  ^.  Camp" 
belli  •    114 

3.  ^are^  Whether  agiftment  tithe  is  due 
for  cattle  depaftured  on  land  which  has 
been  mowedy  and  paid  the  tithe  of  hay 
in  the  fame  year.  Bennet  *u»  Peart,  238 

4.  A  cuilom  to  pay  agiftment  tithe  of  all 
fheep  bred  or  (horn  in  the  parifli,  and 
depafturcd  therein  be tween y^tf ri ji^ /iz^r 
and  Candlimai  Dfiy\  threepence  a 'head 
for  all  (heep  brought  in  after  Candlemas 
Daft  and  removed  out  of  the  parilh  in 
the  fame  year  unjhorn ;  and  threepence 
a  head  for  ail  (hcep  which  continue  in 
the  pariih  between  Candlemas  Day  and 
Jhearing  ^tf;' /whether  brought  into  the 
parilh  during  that  year,  or.  bred  and  not 
ihorn  therein  in  the  preceding  year,  is 

^  good,  Bennet  <u.  F'eart,  243 

5«  But  qtutre.  Whether  this  cuftom  ex- 
tends to  the  agiftment  tithe  of  (heep 
brought  into  and  depaftufed  in  the  pa- 
rilh for  one  or  two  nights  only  in  thcic 
wi  f  or  palTage  through  the  parilh  from 
one  place  to  another  in  the  ufual  courfe 
of  buHnefs  for  the  fupply  of  markctji 
and  othirpurpolesy  Bennet  1;.  Peart]  239 

6.  ^ifre,  Whethera  cuftom  to  pay  four- 
pence  a  fcore  for  the  depafturing*  of 
Qjl  a  larobd 


ntlc  the  patfon  to  their  tiths  wool  in 
kind,  in  lieu  of  theagiftmcnt  tithcaof 
fnch  lambs,  be  good,  i«//  -v.  Feawiti, 

2+S 

7.  AgiAment  tiih;s  of  (he"p  depaftured 
between  ftieiring  day  and  lliearing  day 
on  the  aftergrafs  ot'  lands  which  had 
paid  liihe  hay  [he  fame  year,  decreed, 

8.  The  agillmenttitheof  ftieep.orofbar- 
ren  and  unprofitable  cattle  fed  and  de- 
paltured  upon  ground  which  has  been 
before  in  the  fame  year  mowed  for  hay, 
and  has  paid  the  tithes  of  fucii  hay, 
or  a  midiii  in  lieu  thereof,  is  not  due  to 
the  vicai  of  common  Tight,  EIHiv.SobI, 

360 

9.  A  cudom  to  pay  one  pen:iy  a  Iheep  lor 
every  flieep  brought  into  the  pariih  be- 
fore Old  Candirma!  Day,  and  fold  out 
before  the  next  (hearing  day  unfhom, 
in  lieu  of  the  agitfmcnt  tithes  of  fuch 
(hcep,  is  good,   Paddey  v.  FbhUI,     36^    ' 

10.  Ajirtment  tithes  are  not  payable  for 
ekfile  nfed  in  hulhsndiy,  and  fed  on 
vetchti  cut  green,  ai  fodder,  Co/lftf  -v. 
Mou'f.  440 

-»-*.  Agiltmem  tithes  arc  payable  for  fliccp 
ted  between  iheartiig  day  and  (hearing 
day  on  lands  which  have  before  paid 
tilhts  of  hay.  and  fi>r  (hSep  folded  aE 
nights  on  fallow  lands,  and  fed  with 
hay  merely  for  the  pnrpofe  of  rainurLng 
tlie  land,  Ue-w/t  'u.  Carter,  45  [ 

12.  Agiftracn!  liihe  i*  payable  fnr  (beeti 
(iild  before  fliearing  day,  tot  it  is  a  new 
intreafe,  CvU/naa  1:  Jiariir,  576 

13.  Same  point,  Rjdtr -u.  Gould,  5S0 
rf.  Same  point,  C'i//i/«n  ti. /^wrtiflu,  ;8j 


A  I  S  G  A  R  T  \\. 


liJigs 


landhoMen  in  the  to'vn{hi^■  of 
■i.igt,  Kiigdafe  Sidif,  and  lluwci 
r,  in  the  parifii  of  d'Jgarih,  in 
\rt,  pay  to  the  refior  four  IhiU 
ind  foorpence  cveiy  Micbarlmas 
in  lieu  of  all  frsditd  tithes  atifing 
i(  raid  lands,  S<art  ■t.  Trhiin cX 
494 
mpropriator  of  the  parifh  of  jI'J- 
ii  only  entitled  to  fix  fliillinp 


Uaj,  in  lieu  ol  the  tithe  o)  grals  maJe 
into  hay,  ot  eaan  by  barren  cattle  arif- 
ing  on  Cli.iyiar'i  Efiaii  called  ■Tbarelhy, 
in  the  townlhip  of  Caperby,  in  the  f^id 
pariih,  Chajtar  v.  Trinity  Callrgt,  507 
,  The  impropriator  of  Jijgarth  is  cnii- 
tied  to  the  tithe  of  agilhng  cattle  on 
A'tJ^arib  Moor,  and  on  thofe  allotments 
which  were  made  of  the  faid  moDt,whcn 
it  was  inclufcd,  to  the  perfon  wbo 
had  beail  gates,  cattle  gates,  and  ochei 
rights  oE  common  thereon,  If'taJ  ■s. 


"J. 


.  He  is  alfo  e 
and  turnips. 


itled  toihctiihcsofwcxd 
S'J 
Whethei  there  «re  not  rmr 
./iyl-j  In  lieuof  the  grafs  tiihes  of  ihe 
lands  called  Da^efiar  and  Wbitirtw,  in 
the  townihip  al  Hurt  an  cam  H'ai-la  ;  of 
Dalti  F-ai,    in   the  diftriS  of  £/>.. 

Dalf  i  of  Wy?  /^<ru,  G,U;  of  1^r,f. 
fin'i  Lands  ;  of  Haw  Rain  ;  of  Edgt- 
tiy ;  of  Sarrno/iiir  ;  and  of  Pra/i't 
Farm,  H'oodv.  UWy,  515 

A  L  D  1  N  G  H  A  M. 

.  The  reflor  of  /lldiigbam,  in  Lawt*- 
Jhirt,  is  only  entitled  to  eight  (hilliagt 
yearly  on  Old  Mi^-b^elmas  Daf,  in  lieu 
of  the  lithe  hay  arifing  on  ibi  CafjbtJd 
Lands  in  the  townlljip  of  Le.ce  ;  and  to 
twopence  at  Either  for  every  cow,  do- 
pallured  in  the  faid  townlhip,  which 
calves  within  a  year  bef-reEA^Tft,  in 
lieu  both  of  the  tiihes  ot  her  milk  auJ 
of  her  calf,  bald-toin  v.  Jtii-ftm,     48 

(■  And  it  feems  that  there  are  other  m- 
du/n  paj'able  in  this  patith  in  lieu  of  the 
tithes  of  caltlcfs  cows,  foals,  and  gar- 
den ftuff,  BaU-uav.Alkin/ta,  jo 

ALLINGTON. 

I.  The  reflot  ai Sidgebraci,  with  the  ehi. 
[icltj-  oi  Eiiji  4llingriin  annexed  in  Liw 
fjiijiire,  »nd  the  reflor  of  the  parifb 
of  V^tft  Allingian,  ate  entitled  to  ttie 
tithes  of  ibi  OldlncUfum  in  r^uj/mt^ 
tin,  in  kind,  TimUs  *.  iVdbj,       134, 

1.  Same  point,  CtTftrv.  WiUiamfin,  1J4 
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ATTENBOROUGH. 

The  vicar  of  the  parini  of  Jitenhorougb, 
with  the  chapel  ry  of  BramcotCi  in  the 
coantf  of  S^ttingbam  annexed,,  is  en- 
titled to  the  tithes  of  wool,  lambs  and 
the  agiftnenc  of  barren  and  unprofitable 
cattleinkiDd*  excepting  the  tithe  agift- 
ment  of  barren  cows,  for  which  he  is 
only  entitled  to  a  mo^us  of  one  penny 
each  a-year.  But  qujtn.  Whether  there 
arc  not  m^ufes  in  lieu  of  the  tithe  of 
milch  cotirs,  mares,  foals,  doye*cotes, 
milk,  bees,  honey,  wax,  the  Stone 
MeniloiM)  at  Cbifwelit  the  Six  Acres  in 
TVm,  and  the  Fourteen  Aires  in  Vfton 
Farm^  Turner  tf.  CbarlioH,  500 

A  T  W  O  R  T  H. 

The  portion  of  ^/tuff/^,  in  the  parlih  of 
Bradford,  tn  JViltfifiret  was  formerly 
parcel  of  the  poflefBons  of  the  monaftery 
of  Sb^fiefkury^  and  held  in  umity  of 
foffiffion  by  the  abbey  and  convent  there- 
of, with  the  re^iy  of  Bradford^  and  is 
therefore  tithe  free^  Clmvul  *u.  Qram^ 

396 
AUGHTON. 

u  The.occupiers  of  lands  in  the  parifh  of 
Augbton^  in  Lanc^Jbire,  except  the  oc- 
cupieo  of  AkgbtoH  Meadowf  pay  at 
Fafier,  jtzrljf  one  (hilling  an  acre, 
reckoning  eight  yards  to  t^  polct  in 
lieu  of  all  tithes  of  hay  arifijig  there- 
on, FJumbe'u*  Pickeringt  31 

Z.  The  land  called  Augbton  Meadow  is 
exempted  from  the  payment  of  tithes, 
Flumbe  V.  Fickeringi  52 

3>  -The  reflor  of  Augbton  is  entitled  to 
the  tithes  of  com,  potatoes,  and  geefe, 
in  kind,  Flumhe  a;.  Pickerings  33 

^«  But  qu^re^  Whether  in  this  pariih 
the  tithes  of  com,  grain,  geefe,  lambs, 
wool,  and  milk,  are  not  to  be  fet  out 
in  a  ipecial  manner,  or  modufes  paid  in 
lieu  thereof,  Plumbe  9.  Pickiring^     32 


B. 

BAINBRIDGE. 

See  AisGARTH* 


B  A  N  W  E  L  L. 

The  vicar  of  Banweil,  in  Someij/et/htrtt  it 
entitled  to  the  tithe  of  milk  in  kind, 
Cbafmamv,  Lan/dowJtt  3^5' 

BAR  N  ET. 
See  Fryer  Barnet. 

BARTON    BLOUNT. 

liTues  direfled  to  try  modufes  m  the  parifh 
of  Barton  Blount^  in  Derbjfljire^  ex- 
cepting as  to  the  land  called  tbe  Park, 
Bircb  V.  Stone,  5  -  7 

B  A  R  W  E  L  L. 

The  reftor  of  Banve/lt  in  leieejferjbire, 
is  entitled  to  the  great  and  fmaU  tithes 
of  the  feveral  farms  called  the  Old  Mf 
tate»  Green  Lands,  Barber's  Land,  Geet^s 
Land,  Poie^wort^t  Land,  Pre/ion's  Land, 
Skirm's  Land,  JVrigbt^s  L^nd,  Jobn/on't 
Land,  Ailway*s  Landf  Gijburne*s  Eft  ate, 
and  AVrfi  Eftate,  in  kind,  Afiby  <v. 
Power,  19^ 

BASING. 

1.  The  impropriator  of  the  parifli  of  Ba» 
fngf  in  Hampfiire,  is  entitled  to  the 

exeat  tithes  of  the  ^ri(h  of  fafing  and 
hamlet  of  Comi&f  in  fcind^  Home  *v. 
Tbe  Duke  of  Bohoit%  393 

2.  He  feems  alio  entitled  to  tbe  tithes  of 
the  lands  called  tbe  Old  Park,  and 
Hackwood  Park,  notwitbftandip^  the 
owner  tbeseof  is  brntfid  to  reptui  the 
north  and  fiwthailes  of  .jj^irj' church. 
Home  If.  Iktke  of  Boit^nt  394 

B  £  D  A  I.  E. 

Iflues  dire^ed  to  try  wh^th^r  the  Mt&ot  of 
Bedlake,  mTork/bire,  hold  the /'af/ft*'' 
Ings  in  lien  of  the  tithes  in  kii¥i  ^tbe 
ffa/er  Land,  in  tbe  pariih  of  J5f^^/«  and 
Crook  Ingi,  in  lieu  of  the  tithe  of  tbe 
Water  Lands  in  the  townlbip  of  Bedaie, 
Clarke  n).  Jennings,  59 X 

BEDDINGTON. 

X.  The  reflor  of  Beddington,  by  Swrrj^  is 
entitled  to  the  tithes  of  tbe  Park,  in 
kind,  and  to  the  tithes  of  oats  asi^ne 
throughout  the  parilh|  excepting  tboio 
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which  artik  on  the  lands  called  the  Ftnr^ 
titMaty  ofBedfittpmi  Ferrert  <v.  Fellattt 

334 

2.  The  patron  of  the  pari(h  church  of 
Beddington  is  entitled  to  the  houfe  in 
which  the  re^r  fefidesy  the  manors  of 

>  BeddtngioHf  Ra*vejbury^  Bandon^  and 
Her  bury  t  the  lands  called  Beddington 
Pari»  and  the  utbes  called  the  Bfd^g- 
ton  PortionHry^  which  were  forfeited  tQ 
the  crown  hy  the  attainder  pf  Sir  Ni^ 
cbolas  Careu'g  Ferrers  *v.  Ptllatty     335 

3.  The  glebe  lands  belonging  to  the  rec- 
tory of  Biddington  defcribc^i  Ferrars 
*w.  PellatU  338 

4.  The  lands  of  which  th»  PortionAtj  coat 
.  £fts  fet  out  under  a  commi0ion^  Ferrars 

V.  Pillatts  340 

B  E  D  L  A  K  E.. 
HELPER    WARa 

BENNINGTON. 

The  reflor  of  Bennington,  m  Hertford- 
Jhire^  \%  entitled  to  the  grpat  and  fmall 
tithes  of  the  parifli  in  kind^  and  particu* 
larly  tO  the  tithe  of  corn  grown  on  the 
Headlands,  of  common  fielas,  tothe  tithe 
of  lambs  when  capable  of  living  without 
their  dams>  of  pigs  at  the  time  of  wean- 
ing thein»  whether  the  litter  amount  to 
more  or  lef^  than  ten ;  and  of  eggs,  whe- 
ther c0nfuroed  in  the  owner's  familyy  or 
{old f  Haggard n;»  Hallwvs,  12 1 

B  E  N  W  E  L  JL. 

The  victrof  Benweil,  in  S9me>fttjbire^  is 
entitled  to  the  tithes  of  the  vicar age» 
particularly  to  the  tithes  of  bay  and 
mills i  in  kind,  Chapman  v,  Beardf  535 

B  E  R  R  O  W. 

The  impropriator  of  the  parifli  of  Berronuy 
in  WerceJUrJhirfi  is  entitled  to  the  titlies 

.  of  turnips,  agiflment  of  barren  cattle, 
wool,  and  poultry,  in  kind  ;  but  be  is 
only  entitled  to  one  peony  a  cow  in  lieu 
of  tithe  of  miik ;  to  fixpence  a  calf,  in 
lieu  of  the  tiihe  calf;  to  one  (hilling  a 
colt',  in  lieu  of  the  tithe  coh  ;  to  one 


penny  a  hogQiead  of  cyder,  aad  ob« 
penny  a  hogfliead  of  perry,  in  lieu  of 
the  tithes  of  apples  and  pears ;  to  two- 
pence a  Iambi  m  lieu  of  the  tithe  lamb  i 
to  one  penny  a  fhecp,  in  lieu  of  thic 
agiftment  tithe  thereof;  and  to  one  (hil- 
ling for  every  farrow  of  pigs,  in  lieu  pf 
th^  tithe  pig  ari(ing  on  the  two  farms 
called  Ryie  Court  and  B,erry  Court j  Boul- 
ter v,  Thachwell,  ^^j 

BESTTHORPE, 
See  South  Searlb» 

?e;thnal  green^ 

See  Stepney, 

BIGGLESWADE. 

I.  The  prebendary  of  the  prebend  of 
Brggle/nvade ,  in  Bedfcrdfiire^    is  enti- 
tled to  the  lithes  of  both  the  firf^  and 
.  fecond  tonfure  of  hay  arifing  ii|  the  pm- 
bend,  Trott  *v,  Rudd^  1 1 

a«  The  vitfar  ofBioglefwadi  is  by  fpecial 
endowment  entitled  to  the  tithes  of 
wool,  iambs^  ciov;:^  feed,  the  agidmenC 
of  barren  cattle,  mortuaries,  and  all  the 
le(rer  profits  of  the  prebend,  except  cer-. 
tain  portions  of  alterage  wKich  are  gi> 
vcn  to  the  prebendary,  Trott  ««.  RuiJ^ 

3.  Slu^re^  Whether  the  tithes  of  grain 
and  Iambs  are  not  to  be  fet  out  in  a  par- 
ticular modcv  15 

4*  But  be  is  not  entitled  to  agifttnent 
tithes  of  afteigrafi,  paniculaiiy  of  po(l 
horfes  fed  during  the  time  that  toey 
were  lame  and  unable  to  walk,  Gib/09 
V.  Camfteil^  11^ 

9  1  L  B  R  O  O  K  E. 

^^re^  Whether  there  is  a  modus  of  thre^ 
(hillings  and  fixpence  a-ye;  r  pa^ab  e  to 
the  impropriator  of  the  tithes  of  the 
town(hip  of  Bjibrookei  in  the  pariib  of 
Tettenhally  in  Staffordjbirey  in  lieu  of 
the  tithes  of  Moat*s  Farm,  Wro:tfJley 
nj*  WigbtnA3ichf  2^ a 

BILBI^OUGH. 

The  impropriator  of  the  great  and  fma^ 
tithes  of  Bilbrougby  in  2orkfiit^\s  en- 
titled to  receive  them  in  kind,  Tm^fax 
w,  Wright i  216 
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BILLINGHAM, 

f  •  The  vicar  pf  BiUhgbMK^  in  Durbsm^ 
,  -18  entitled  to  the  dthfs  of  milky  calves* 

wool*  lambsy  pig»,  g^fe»  tarnipsy  and 
.   pqt^to^   arifing  in  the  townihip  of 

Mi/tin^amt  in  kind)  Brarf^oi  14.  Mmre^ 

%,  The  fedlorof  Sim^mhmmey  in  Nortktm- 
4  iberlsn^i  if  entitled  to   the  agiftment 

•  tithes  of  the  failnscidled  Emma  HswgS, 
Miifgih^lmiy  tbtCocmht^  and  UigbhiUty 

*  10  the  chapeliy  of  Billittghamtin  the  faid 
,  parifhy  in  kind  s  but  he  is  only  entitled 
.  to  cenain  modiifis  \n  lieu  of  the  tithe 

milk  arifisg  therein,  St^ti  ff.  Fiuwifk^ 

a+6 

BLETCHELEY, 

I*  The  occupiers  of  tbg  EUv^m  Atns  be<^ 
,  loneing  to  Saint  Martinet  Cbopel,  and 
of  the  lands  called  Tmtfr^s  Ckfe  and 
Mrl/er'j  Meaifo*Wf  only  pay  fourpcnce  a 
yard  land  to  the  reflor  of  BUttbiliyi  in 
Buckingbamjbtre^  in  lieu  of  all  tithe  hay 
.  arifing  in  the  hamlet  of  IVaur  Ea/o9f% 
in  the  faid  parilht  /f7//i/  v»  Fo-w/er, 

aia 

9;  The  rei^or  of  JBUubiltf  is  entitled,  by 
the  cuftom  of  the  paiifhy  to  two  (hil- 
lings in  the  pound  on  the  rent  paid  by 
the  occupier  of  inclofed  lands  in  the 

"  jnanorc/  Blitcbelej^i  in  lieu  of  the  tithes 
of  the  faid  landsj  Taylor  v.  Colts,  215' 

»ont 

BLUE    BOAR    INN. 

The  occupier  of  tbe  Blut  Boar  /«»,  in 
Hcihr/if  pays  6vo  (hillings  a  quarter  ta 
the  re^or  of  Saiwi  Amdrt'wiy  in  lieu  of 
the  tithes  of  the  produce  or  increafe  of 
the  ground  covered  by  the  faid  inn»and 
the  appurtenances  belonging  thereto, 
^artOH  a;.  Ihbtr/on^  23^ 

BO  RE  HAM. 

The  tithes  of  Bonbam  Wood  Commom  a^^ 
payable  to  the  rcftor  of  Elfine,  in 
Hirffordjbire^  Clarko  v-  Berrj^        1^2 

BOSWORTH. 

I.  The  reftor  of  Marktt  Bofwortb,  in 
Liicifterjbire,  is  entitled  to  the  great 
and  imall  tithes  ariiing  in  the  hamlet  of 
SbiMioM,  ID  kind,  Ta;/or  v.  F^x^    jaa 


a.  An  ifine  direfted  to  tiyy  whether  diere 
is  a  modus  of  (even  pounds  a -year  pay- 
able to  the  reAor  of  Sih/ony  in  lieu  of 
the  tithes  of  the  chapelry  of  SbmtdM, 
in  the  pari(h  of  Market  Bo/wortb, 
Wrigh  V.  FoXf  59a 

BOTH  ALL, 

The  reflorof  the  parifhes  o£  Botball  and' 
Si'/t^or/b,  in  NortbumberLndn  is  only 
entitled  to  a  modut  of  fix  (hilling  and 
eightpence  a<year>  at  LaJy  Dajy  in  lieu 
of  the  tithes  of  BtbuU  Dmt/miy  and 
to  twenty  (hillings  a-ycar,  at  MicbaiU^ 
'  Mat^  in  lieu  of  the  tithes  of  tbe  Detne/ug 
Lemds  in  the  chapelry  of  Hebtn^ 
SmaUridge  if,  C§<vle,  •     187 

BRADFORD. 

The  impropriator  of  Bradford^  in  WiUm 
Jbirtf  is  not  entitled  to  tithes  within 
the  chapelry  of  Atnxjoftby  in  the  faid 
parifh,  Clamilv^  Oramy  *  396 

B  R  A  Y  B  R  O  O  K  E. 

An  iflue  diredied  to  try,  whether  certain 
lands  in  Braybrookty  in  Nortbampton^ 
Jbirty  were  parcel  of  the  poflefTions  of  the 
abhtf  of  Pipnveli  zt  the  time  the  abbey 
was  diffolved,  Cbapman  v.  Netbercoate, 

581 

B  R  E  E  W  O  O  D. 

I,  The  dean  and  chapter  of  Litcbfield 

and  prebendary  of  Breewood^  in  Sf€/» 

fordjhirey  are  entitled  to  the  tithe  of  hay 

in  the  parifh,  Calmell  t;.  Giffard,      94 

%•  But  it  feeips  that  the  vicar  is  entitled 
to  the  fmali  tithes  thercofi  Calmell  <v. 
Gjfard,  58 

^.  Sl»arey  Who  is  entitled  to  the  com 
tithes  of  the  town(hip  of  Cbilliagton, 
and  of  tbe  Dtme/ne  Landt  of  Bemflg^ 
Hall,  Calmelnt*  Giffard,  nc 

4,  The  farm  called  BUtk  Ladies  Fetrm  is 
jn  the  pariih  of  Brerwody  and  is  not 
tithe  ftee^  Wight wckv^  Gijkrdt    96 

•oth 

5*  ^^re.  Whether  there  is  a  modme  of 
one  (hilling  a-year  payable  injien  of 
the  tithe  hay  of  Barber* t  Land,  and  the 
fame  in  lieu  of  the  tithe  hay  of  Cr«^«'/ 
handy  in  the  pariih  ofBreewoedy  Calmei 
V.  Giffardt  97 

Q.q  4  6.  The 


0>    1  re  Ticar  oi  artrwnt  ii  i     ^ 

J    to  3  mtjmi  of  (even  fhillinxi  and  (ix- 

pencc  i-ycai  in  litin  of  the  Imall  liitiei 

arifing    on    tiaiUn'i    Fmrm,    Maffi  v. 

BRIDGENORTH. 

Ao  iflue   direfled  to  try,    whether   tlw 

reftar  of  BrUgmsrlk,  in  Sbrnffiiri,  is 

cntitlEtt  to   the  tithes  of  certain  land* 

■  Jn  th«  pariQi,  Joj/g  t.  Ctmn,      575 

BRIGS  TOCK. 

Tbe  vicai  of  Sriifint,wiih  the  chapelry 
of  Sianwhu,  Id  Utribmaifuwjhiit,  aa- 
nexeij,  it  not  eniiilcd  to  the  tiihct  of 
Brigfiaci  Grtt  k^rt  01  Brig  fleck  IdtlU 
Ptrkt  bat  to  an  pmial  paTinent  of 
twenty-two  pounds,  eight  fliiUingi-  and 
an  ancient  payment  affix  poundi,  from 
(he  ptoptieiori  of  the  fald  pailu.  K**' 
V,  PMtrkk,  366 

B  R  I  X.  L. 

1.  The  lay  impropriator  of  SriUt  in 
biiek-ngbamfl>irt,\%  entitled  to  the  tithei 
of  the  land*  called  Liathufiain  and 
ibt  Grfuiif  in  kind)  Jirtj  «,  Saiib, 

2.  He  feems  alfo  entitled  to  the  tithes  of 
the  townlhipa  of  Bcriff:ail  and  Oaklcj, 
though  faid  to  have  been  formerly  part 
of  the  forcit  of  Bat?ntieaJ,  Dysiham  nj, 
BrpuiK,  366  luiii 

2-  He  is  alfo  entitled  to  tht/mtlhiihuoi 
the  parilh,  Djneham  v.  Hart,  266  lutis 

4.  He  19  alfo  entitled  to  the  great  and 
fmall  tithei  ariling  on  the  Undi  called 
H^bitttmb  Hill.  SMoMg  Clofe,,  Ctrxir 
C/'/ii,  and  tbt  Ccammi,  in  the  lefpeA- 
ive  parifllM  of  Oaklij  and  Bri/lj  BrMt^- 

'    mn  v.  Davii,  26^  iMii 

BROMLEY. 

I,  Tfie    jnriffa   of   Brcmlij   Jiieti,    In 

.  SiaJintJUrt,  conlifts  of  the  tno  dlflrifls 

(tf  Bagtl'i  Bramlij  and  Pegit't  Bremlty, 

Dfivtt  v:  Ltr^  Bi^M,  3^4 

3.  Th*  titar  is  not  ihtitled  to  the  tiibes 
of  Wool  ahd  laMbi  «ri(ing  in  the  parilh. 


6r  any  tt'^wa  whatever,  atifing  aa  tfart 
two  taree  and  inclofed  f^ccs  of  Uad 
failed  ibt  Pari  tai  iht  Warm,  w4ietlKr 
the  fame  arift  on  the  lasd*  *ludi  ma- 
etemly  c^hnpofed  At  faii  Pmri  nd 
Warm,  or  on  tbofe  lands  which  luvB 
lefpeaitely  been  ta^eit  into  the  faOKt 
and  inclafed  froa  the  cetmnou  104 
open  fields  cf  the  pariftf  Dtivn  w. 
JiagU,  39$.  »99 

4.  The  vicar  ii  only  emided  to  fenrpenc* 
■-year,  ar  EMflir,  in  lien  of  all  the  tlllies 
of  hay  and  agi^oKiit  arifinc  oh  the 
lands  ealled  Bnomi  Farm,  in  die  loid- 
'  Aip  of  Bagei'i  Bramlij,  if  the  occDptcr 
lefide  ia  the  paiifli)  Dtlvu  v.  Bagt, 

j.  The  vicar  it  only  cndtled  to  Ode  (hlHisg 
••year  for  PrtStr't  Farm ;  to  one  fhJUing 
arid  tenpence  a-yeai  for  AlUa'i  Pfm;  \a 
two  (hilliogt  a-ycar  for  Gett^iit'i  Fsrmi 
and  to  one  IhilliDK  a-year  for  WtUtr't 
Farm,  iQ  litci  Of  the  tithe  hay  and 
a^iftment  arifing  thereon,  if  the  oda- 
pier  refide  in  me  parilh,  Othrtt  v, 
Bagtl,  998.  jOj 

6.  The  yicar  is  only  entitled  to  «  yearly 
fum  in  lien  of  the  tithes  of  the  aaeirmt 
ftrtu  in  the  loidlbip  of  Bap^t  Srtm- 
l*f,  Dilvu  V.  Btgtt,  30^ 

7,  But  he  feems  to  be  entitled  to  the 
tithes  of  hay  and  agiftment  arifing  on 
certain  parts  of  fitat/tjr  Firta,  Harltf 
FiiU,  and  L*j  FjtU,  in  kind,  Dttmi 
•V.  B»g»t,  304 

S.  The  vicar  is  alfo  entitled  to  the  tithea 
■rifing  on  Crtrnttjltj  MtaJav>,         500 

9.  AjiijBieri,  Whether  he  it  not  entitled 
to  the  tithes  of  the  lands  called  ik  Ntm 
Ikrakii,  Dilvii «,  Bagtt  30Q 

10.  llie  tithes  of  turnips  and  clover  feed 
belong  to  the  vicari  39S 

11.  There  it  no  faritial maJti  of  two- 
pence a  day's  math,  from  rcfidcola,  in 
lieu  of  tithe  hay  and  agiflmeot,  and 
ohe  Ihi'llinginthepoi^ndTentfloniDoa- 
lefidents,  Dil'vtt  v,  Bagit,  29S 

(2.  Butfu^r/.  If  there  are  not  «*A^ iq 
lieu  otihe  tithe  hay  and  agiSmcnt  aiiJ^ 
ing  in  the  lordQii^  of  Pagit't  Brmlif, 
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BRpMPTON- 

The  iinpropmtor  of  the  parifh  o(  Br^tp* 
iMt  in  JTorAfiirff  is  only  entitled  to  a 
smWWi  of  ten  pounds  a-year  in  lieu  of 
the  great  and  fmall  tithes  arifing  upon 
fuch  part  of  the  capital  nefloage  and 
farm  called  F9ulbri^gi  as  is  not  iituate 
in  the  parilh  of  Ebbirflane^  CaUj  n/. 
IFiiUamJoih  3 

ft 

B  U  C  K  L  A  N  D. 

Thf  vicar  of  B^iekkmd  Niwfnt  otherwife 
Bmcklanfl  Abhas^  in  Dor/etftfifu  is  enti- 
tled to  the  tithes  of  clover  feeds  and 
other  grafs  feeds,  and  to  all  other  tithes 
arifing  in  the  parifh,  excepting  the  tithes 
of  coruj  grain^  hay,  and  woodi  Paynt 

B  U  L  L  E  Y. 

BURLINGHAM. 

The  wEiox  of  Bitrlhib^m  &ii«/  Andrmu^ 
with  the  pariih  of  BwUngbam  Smttt 
E^mmmJ,  in  the  county  of  N^tiw^hamp 
annexed^  is  entitled  to  agiftraent  tithes 
of  all  dry,  baritn,  and  unprofitable 
cattle,  depaftured  upon  the  efUte  called 
Btdtg**  Mar/b,  part  of  the  large  level 
ealled  HttiwrgM  Marjhtt^  Bti*vor  a/. 


c, 

calves; 

I*  A  cuftom  to  pay  the  left  (bonldef  of 
every  calf  calved  on  the  owner's  lands, 
and  killed  for  his  own  confumptioni  and 
not  for  fale,  is  good,  Sln^mhi  *u,  Bwd^ 

9*.  ^jutti^  Whether  a  cuftom  to  py  half 
atid/t  in  cafe  the  number  of  calves 
dropped  in  one  year  belonging  to  one 
perion  amount  to  five,  or  the  value 
thereof,  and  §u  talf  if  the  number 
dropped  amount  iojlxox  morej  be  good) 


C  A  N  E  D  O  W  N, 

The  vtcar  of  CameJ^^umf  in  Ej^x,  is  enti* 
tied  to  all  the  tithes  of  the  parilh,  except 
of  com,  and  particularly  to  the  tithes 
of  cole  feedf  BlAkifiQi^  <v«  KirJUmsnt 

C  A  P  E  R  B  Y- 

The  lands  called  Tbonjby^  in  the  townfhip 
of  Ctperhfs  in  the  parlfli  of  Atfgartb^ 
in  Tork/biret  only  pay  fix  (hillings  and 
ei^htpcnce  a-  year  in  lieu  of  grafs  tithes, 
whether  the  grai^  be  eaten  grcei|  by 
barren  cattle,  or  mowed  and  made  into 
hay,  Cbfiytor  v.  Trinity  CoUtgu       507 

CARISBROOKE. 

The  owner  ofthe  tithes  of  the  parilh  of 
CariJbfWike^  in  the  IJlt  of  Wigbi^  is 
entitled  to  the  tithes  of  the  eighty  acres 
of  land)  part  of  Pmrkkurft  F^rm^  which 
was  granted  by  the  ftatnte  1 1.  Geo.  3, 
to  toe  guardians  of  the  poor  of  C«r//- 
bro$kt^  Biackford  v.  Tbt  GuanHant  •/ 
tbi  Po9r  of  tbi  IJktf  Wigbti  309 

CARLTON. 

!•  There  is  a  modus  of  three  pounds  a- 
year,  payable  at  Mid/ummtr^  to  thevipar 
of  Carltomj  in  Yorkjbirii  in  lieu  of  the 
tithes  of  milk,  wool,  lambs,  and  calves, 
arifing  <m  the  lands  called  Cvlun  Hall 
Famif  in  the  faid  parilh,  Markbam  v. 
l^coeif  3  76 

t.  But  the  vicar  is  entitled  to  the  tithes  of 
wool.  Iambs,  and  calves,  ofthe  reft  of 
the  parilh,  in  kind,  Markbam  nf.  Lmy 

€9Ck,  373 

3.  The  vicar  of  Carltont  in  Yorhjhire^  ia 
entitled  to  the  tithes  of  hay,  tnilk, 
eggs,  poultry ,  garden  ftuff,  bees,  honey ^ 
and  all  other  tithes,  except  corn  and 
jgrain,  in  kind,  Msrkbam  v*  IViUnnJon^ 

39« 

CARMARTHEN. 

The  wafle  lands  belonging  to  the  corpo, 
ration  of  C^rmartbtn  are  liable  to  titneS]^ 
y^nti  Vt  Li  Davids^  37% 

CAUSTON^ 
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C  A  U  S  T  O  N. 

A  bill  for  the  tithes  of  clover,  wood,  an4 
agi^mcnts,  in  the  parifh  of  Cauft9n,  in 
horfvik^  difmifcd ;  and  aif  iffaedireacd 
to  try  a  mttdui  as  to  the  tithes  of  milk . 
^sA  calves,  Bakir  v.  AthiU^  $90 

CHARLTON. 

The  vicar  of  Charlton^  in  IVihJhin^  is 
entitled  to  the  tithes  of  gan^en  fluff, 
eggs,  and  the  agiftmcnt  of  fhcep, 
throughout  the  thirty^ fin  yard  lands  of 
which  the  pari(h  confiftsi    Lvwit  «. 


CHARMINSTER: 

The  curate  of  the  perpetual  qjr^y  of  the 
«()ited  pariihes  ofClArminflirznd  Strata 
ion,  in  Dorjetjhirf,  is  entitled  to  twenty 
pounds  a-ycar  from  the  impropriator  ; 
to  a  m^dns  of  fonrpcnce  a  milch  cow  in 
lieu  of  the  tithes  of  milk  and  calves  ; 
and  to  all  other  fmdl  tithes,  except 
wool  and  lambs,  in  kind,  Tn/tcbard  1/. 

C  H  E  A  R  T. 

<9«^rf»  'Whether  any  tithe  is  due  for  ''ood 

^in  the  parifti  of  f^rencham,  in  ibt  fVtaidi 

of  Suiry^  or  in  the  tithing  of  Che^rtt 

Jdamtell  «.  Paim^  i^l 

C  H  E  R  T  S  E  Y, 

The  imprppriator  of  Uferiftyy  in  Surry ^ 
is  entided.to  certain  fmaUtitbts  aiifing 
CD  the  two  fields  called  Upper  Lott^^th 
and  Lawer^Lottworthi  pajt  of  SimpU 
Marjh  Farm  \  on  twQ  acres  and  a  half 
of  landinStf/  ftV^;  and  on  thirteen 
^cresof  land  in  Eaji  Mtad^  Mawtey  *v, 
tdmtad^  ^84 

CHEVIN    WARD. 
Sit  DurpiELO. 

~      CHICHESTER. 

An  ilTuc  dircftcd  to  try  modnfti  in  the  pa- 
ii(h  of" Saint  Bartholomiw,  near  the  city 
of  Cbubefitr^  C%UiMS 'V.  Dq^ins,    578 


CH  JQ  WE.LU 

An  i^uc  direAed  to  tij»  whether  P«t4«t 
BraJk,  in  Chigweil^  in  B^ix^  is  held  in 
Uei)  of  tithe  wood,  Girritk  v»  IngUtcn^ 

CHIPPING  LAMBOURN. 

The  vicar  of  Cbippimg  Lmmb^mrm,  in  Beri^ 
Jbire,  is  only  entitled  to  foorpence  a-year 
in  lieu  of  the  tithes  of  each  cow  fed  in 
the  prccinAs  of  Eaji^mty,  and  to  four- 
pence  a-year  in  Ueu'  of  the  tithe  of  tfa^ 
€ah}is  and  milk  of  fuefa  ^w^'Smitb  «p. 
ipan/wickt  357 

C  H  I  S  W  I  C  K. 

!•  'The  ricar  of  Chifiwltk^  in  Middlifix^ 
is  only  entitled  to  ihi  tbirtinb  part  of 
the  produce  of  garden  grounds  in  tbt 
pr$htnd  mamoj;  ^  nCb^nviik,  at  the 
rate  of  one  (hilling  and  fourpence  ai\ 
acre  yearly  for  the  produce  of  garden 
ground,   and  twopence  a  rod  for  the 

f produce  of  garden  walls  therein»    ia 
ieii  of  (be   tithes  thereof,  Ctbam  w 
JFood^^  7 1 

s.  The  ozier  bod  called  tht  Ltng  Mtadru:^ 

'    in  the  prebend  maT>of  of  di/wck,  ia 

tithe  free*  Csbam  *v.  Wo6d^  7 1 

3.  The  impropriator  of  Ch-fwitk  is  enti* 
tied  to  the  tithes  of  grafs,  hay,  peafe, 
and  beansy  growing  as  well  in  orcha^a 
and  gardens  as  elfewhere  in  kindj  Cdfom 
«V.  Wo^d^  71 

CHURCHAM. 

^an.  Whether  tl^  vicar  of  Cbircbam^ 
with  the  chapel  of' /7»//op»  in  Glouafter^ 
Jhift^  anne^edt  is  entitled  tp  the  tithe  of 
wood,  except  of  the  demefne  lands  of 
t^e  manor  of ///]^^«M^  Sparbts  «.  Baf%^ 
rowt  1381 

C  L  A  I  N  E  & 

1.  The  reHpedive  impropriators  of  the 
tithes  of  the  impropriate  re^ry  anA 
vicarage  ofCiainUfXn  if^orctfiir^refRTe 
entitled  to  their  tithes  to  kind,  Berkelf 
V.  HJlf  4j  j 

2.  A  hill  to  eftablifh  certain  modufet^zy^ 
tible  to  th^  vi^*^  of  Clain$t%  in  Ueu  ot 

th% 
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•  the  tiiliet  of  milk,  ciltest  lambs,  wool* 
cyder,  and  perry,  difmiifed  with  coftsy 
CmI  ^*  ff^ahm4ui,  456 

•      C  L  A  Y  D  O  N. 

A  bill  difm»fled  at  to  the  tithe  of  fhi  QU 
IncUfitres^  in  the  parifh  of  Steeplt  C/^- 
^ony  in  Bmekingbamfl?irg ;  and  an  ilTue 
4itefted  to  try  m^uju^  Jfi  nj,  Ward^ 

590 

CLIFFORD. 

The  lands  called  tbg  Priory  F^rm,  in  the 
pariih  of  Cl:jffhrd^  in  HtfifrdJI>ift%  is 
tithe  fiee,  BlaikfieU  ^.k  hUrrh^      326 

C  L  O  F  T  O  N, 

See  MiCKXBTONt 

CLOVER, 

J,  Clover  c«t  green,  and  given  to  c^nttlo 
ufed  in  hufbandry,  is  not  titheable, 
Coiljir  *v»  Ho*wJi^  440 

^.  The  tithes  of  clover  made  into  hay 
muft  be  fet  out  in  bay  cocAi,  and  not 
ffoin    the  /<xi.tb,    C&J/jtr  v.   //wty/, 

COLES  E'E  D. 
Cple  feed  is  a  fmall  tithci  Blakiflon  v. 

COMMISSION. 

J,  In  what  cafe  a  eomnrffion  (hall  he  ilTued 
to  afcertain  the  boundaries  of  lands  out 
of  which  portions  of  tithes  arife,  or  to 
fet  out  other  lands  in  lic^  thereof,  Da^ 
'Vies  *v,  Dappa,  2^9 

qi,.  Sec  alfo  Fitnrt  v,  Ptflatt^  340 

3«  Smiht  <!/•  fia'ertonf  349 

p  O  M  M  O  N. 

^f  a  tigbt  ef  fommen  e\tcnd  into  different 
parimes,  the  tithes  ari/ing  from  the  en- 
joyment thereof  (hall  be  paid  to  the 
rrdor  or  vicar  of  the  pan(h  in  which 
the  houfe  or  land  to  which  the  right  be- 
longs is  (ituated,  and  not  to  the  re^ior 
or  vicar  of  thepari(h  in  which  the  tight 
of  comn^pn  is  cnjoyedj  EibnirgtM  *u, 
Baint^  368 


C  O  M.P  O  S  I  TI  O  N- 

X.  A  compofition  ia  lieo  of  tithes  fijioiii 
yiar  1 9  year,  ending  at  Micbpilmat^  sa 
not  determined  by  nouu  /«  ^mt^  dated 
the  eighth  oi  September,  Ad^mi  ^.  WaL 
fir,  160 

2.  A  Ttcovery  of  the  penalties  on  the 
flatutes  of  non-reitdence  is  no  breach  or 
compofition  for  the  tithes,  AtkinJ^u  9« 
FcikeSf  3pa 

3.  A  compofition  entered  ipto  by  a  Ie(Tc^ 
of  tithes^  does  not  bind  his  affignecj 
Brrwer  v.  /////»  429 

4.  What  notice  is  not  ftifficient  to  deter* 
mine  a  compofition,  hi//  v»  Tinier^ 

CONINGSBY, 

1,  The  lands  in  the  pariih  of  Caning fif^ 
in  Lintelnfiire,  which  weie  formerly 
pa- eel  of  the  pcfTeffions  of  the  ebifej  If 
Ktrkftead,  an  ab'bcy  of  the  dfterti^m 
trder^  and  in  the  manurance  of  the  aV 
hoc  and  convent  at  the  time  the  abbey 
was  diffolved,  are  tithe  free  while  they 
are  in  the  occupation  and  man^rance  of 
the  owner  ihercof,  Tate  v,  Skeliony  ^ jo 

2.  The  lands  called  PFiUmen  Fef^  in  the 
pirifh  of  Contnffis^  parcel  of  the  manor 
of  lU'mJlrety  in  the  faid  county,  and 
formerly  parcel  of  the  poffefiions  of  ti.e 
faiJ  abl)ey«  are  tithe  free,  Sktlon  v. 
^ur.ks^  5P  notis 

CONISCLIFFE. 

The  vicar  of  Ccmijdiffe^  in  Durb^m^  is 
entitled  to  the  fmall  tithes  of  the  parilli 
in  kind,  R.cbof  el/on  v.  Ho  war 4,       380 

CORN. 

1.  A  cuftom  to  pay  only  tbe  eleventh  part 
of  corn  and  grain,  in  confideration  of 
the  owner  having  gathered,  bound  it 
up,  and  fet  it  out  in  hattocks,  ftatcd^ 
P/umbe  'V,  Pickertng^  31 

2.  A  cudom  to  fet  out  the  tithes  of  oatt 
in  (looks  of  ten  or  twelve  (heaves  ;  of 
barley  in  (looks  of  five  or  fix  (heaves  ; 
and  of  peafe  and  beans  in  (looks  of 
three  or  four  (heaves,  at  the  option  of 
(he  occupier,  is  good,  RchmJOM  v. 
Barroiu^f  100 

3.  It 
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3.  It  18  no  objcftion  to  the  tithes  of  corn 
being  propeflj  iet  oat,  that  it  wai 
mowed  with  ft  fcytbe  and  bale  inftead 
of  with  a  fcythe  and  cradle,  Htyfi^m 
nj.  Sfettt ff  10* 

4.  Corn  grown  on  the  HaJetj  Banvktff 
and  Latnl*  Bna'h  which*  in  common 
fields,  are  left  for  the  convenience  of 
ploughing,  is  tttheable»  Cooptr  *v.  ffil- 

Ham/eUf  134  m/i> 

5.  A  cuftom  to  throw  the  fwath  of  com 
into  little  cocks,  called  wads,  without 
rakine;,  and  to  fet  out  every  tenth  wad, 
iaba£  Hrward^».B9vin^^M9        54S 

C  O  R  N  H  I  L  L. 

The  dean  and  chapter  of  Durham  are 
entuled  to  the  tithes  of  the  townOiips 
of  CmruhtU  and  TiUmtub  in  kind, 
WhiwfitU  V.  Cairai,  t^i 

CORPORATION. 

A  corporation  appear  to  a  bill  for  tithes, 
but  refufe  to  anfwer ;  a  procefs  of  con- 
tempt is  iffued  ;  then  a  writ  of  fequef- 
tration,  which  is  returned  mulla  t^ma  ; 
the  \A\\  it  then  taken  as  twftjffd^  and 
the  defendants  ordered  to  pay  the  value 
of  the  tithes,  Ufcber  t/.  tht  Major  of 
Sudittrj^  '  113 

COVENTRY. 

The  'vicar  of  the  parifh  of  iht  Holy  Tn- 
nityp  in  the  city  of  Co'vgntry^  is  not  en« 
titled  to  the  (mall  titbes  arifi rg'  in  the 
townfhip  of  Ceuiiie*;  for  the  tithes 
thereof,  both  great  and  fmall,  belong 

*  to  the  lay  impropriators,  BUikhall  "v* 
Harris  y  25* 

C  O  U  N  D  E  N. 

The  vicar  of  the  Hoh  Trinity,  in  Ccveirtryf 
ik  not  entitled  to  the  fmall  tithes  of  the 
t0wn{hip  of  Couna'ifi,  Bi^hhail  'v* 
Horns,  Z^Z 

m 

C  O  W  I  S  H, 
See  Basing. 

C  O  X  W  E  L  L, 

A  bill  for  the  tithes  of  Gnat  Coxtjself,  in 
Bifkfmrei  difmined  as  to  the  tithes  of 


com  and  grain  of  Lord  kaimr^s  liads ; 
the  tithes  of  the  lands  in  the  occupation 
of  Crewe  decreed  1  and  an  account  or- 
dered oi  one  eighth  part  of  the  compofi- 
tion  received  by  Lord  Radmar  for  the 
great  tithes  of  tho  parifli^  F^xtom  v.* 
LordRadnor^  ^93 


CUSTOM. 

I.  Acoftom  that  the  owner  of  crops  of 
grain,  after  they  are  mowed  and  made 
up  into  c«cks,  (hall  give  notice  theveof 
to  the  par fon  that  he  may  attend  and 
tithe  the  fame  by  placing  aboagh».or 
fome  other  mark,  on  every  tenth  cock, 
is  good,  'Tr9it  <v.  Rnddt  i  a 

z,  ^u^ere.  Whether  a  cuftom  to  pay  the 
tithes  of  lambs,  not  on  Saint  Market 
Daf.  but  when  they  are  able  to  live 
without  their  dams  and  thrive  on  the 
fame. food  with  which  the  dams  ate 
fed,  is  good,  Trott  'v.  Rmdd^  1 3 

3.  A  cuftom  to  pay  one  penny  a-head  for 
all  (heep  bought  before  the  thirteentli 
of  February*  and  fold  unfhom  before 
the  next  clipping-day,  in  lieu  of  the 
agiftment  titnes  of  fach  (heep,  is  good, 
Paddy  <v.  DieJt/oUf  20 

4.  ^/erof  Whether  a  cuftom  that  the 
parfon  (hall  take  his  tithe  lambs  on  0/d 
Saint  Mark's  Day  before  they  are  wean« 
ed,  is  good,  Dofsbeney  v*  Jfpiin,      zt 

5*  A  cuftom  that  the  landholders  (hall 
gather  and  bind  all  the  (heaves  of  corn 
and  grain,  and  fet  them  up  in  hattocks* 
and  that  in  coniideration  thereof  they 
thev  (hall  only  fet  out  the  eiiveuth  hat- 
tock,  in  lieu  of  the  tithes  thereofj  ftatedj 
Plum  he  V,  Pickering,  3^ 

6.  Sluarof  Whether  a  cuftoni  to  pay  one 
goofe  out  of  every  feven,  or  eightpence 
in  money  in  lieu  thereof,  at  the  eledion 
of  the  redlor,  is  good,  Pkmhe  if.  Pie» 
keringi  32 

7.  A  cuftom  to  pay  one  (hilling  an  acre, 
reckoning  eight  yards  to  the  pole,  in 
lieu  of  titlie  hay>  is  good,  Piumbu  <v« 
Pick  Hug,  2^ 

8.  A  cuftom  to  pay  eight  (hillings  an  acrr, 
in  lieu  of  the  tithe  of  field  potatoes, 
difallowed,  Pkmh  v,  Pickering,      iz 

9.  ^4€rei 
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9.  ^tufre,  Whtthtt  a  cnftoin  to  pay  one 
peai^  for  every  lamb  yeaned  not  ex- 
ceeding foar,  and  one  fhiUing  for  every 
fifth  lamb,  in  lieu  of  tithe  lambs,  be 
goody  Plumhi  <»•  Piekeringf  32 

io.  ^4trf^  Whether  a  caftom  to  pay  one 
halfpenny  for  every  fleece  of  wool  un- 
der ten,  and  fixpencc  for  every  tenth 
fieece,  in  lieu  of  tithe  wool«  be  good, 
Flmmhi  v,  Puktring,  32 

I  !•  i^tfrf-^/.  Whether  a  cuftom  to  pay  two 
ihillings  yearly  for  every  breeding  fow 
and  her  pigs  is  good,  32 

1 2.  A  cuftom  to  pay  twopence  an  acre  for 
every  acre  of  grafs  mowed  and  made 
into  hay,  in  lieu  of  the  tithe  thereof, 
h  good,  Slocomhe  41.  Bo»ity  ^6 

13.  A  caftom  to  pay  one  penny  in  one 
ihllling  that  apples  or  pears  have  fold 
for  during  the  year,  is  good,  36 

14.  A  cuftom  to  pay  the  left  (hoolder  of 
every  calf  calved  on  the  owner's  lands, 
and  killed  for  his  own  confumption, 
and  not  for  fale,  is  good,  Sio€§mhg  <u. 
Bem^i  36 

15*  A  cuftom  to  pay  four  pounds  of  but- 
ter for  every  milch  cow  and  heifer,  and 
two  pounds  for  every  firop  milch  cow 
and  heifer  of  the  ^m  calf,  in  lieu  of 
tithe  milk  and  calves,  is  good,  Btnntit 

a6.  A  cuftom  to  pay  threepence  for  every 
(heep  not  ftiorn  in  the  pariih,  and  m/ 
Jlteei  for  every  hundred  (heep  for  every 
month  flicep  brought  into  the  parifh 
after  Ctindiemasy  and  Iheared  in  the 
parifh,  are  depaftured.  in  lieu  of  the 
agiftment  tithes  of  fuch  fticep,  is  good, 
Binnttt  «/   jiUtnlj,  1 7 

17*  A  cuftom  that  the  impropriator  (hall 
have  nine  cheefes  made  of  ihe  party's 
own  dairy,  in  lieu  of  the  tithe  qf  all 
milk  made  into  cbeefe,  feems  good, 
Binntft  o/*  AUtmhjy  60 

iS«  A  cuftom  that  the  vicar  fhall  have 
only  the  thirnetkpatt  inftead  oit^t  Untb 
ffft  of  the  fmall  tithes  ariftog  on  a  par- 
ticukr  manor,  is  %p(A,C^b0m''v.  Pf'cwiy 


1^ 


I9«  A  cuftom  to  fet  oat  the  tithes  of  hay 
in  graft  cocks,  immediately  after  k  is 


m()wed,.  without  tedding  it  abroad  aad 
raking  it  in  before  it  is  cocked,  is  void, 
Bneki  V.  P9wtr^  Q^ 

20.  A  cuftom  to  fet  out  the  tithes  of  hay 
in  great  hay  cocks ;  of  corn  in  ftooks 
of  ten  or  twelve  ftieaves  ;  of  Inrley  in 
ftooks  of  five  or  fix  ftieaves  ;  and  of 
pcafc  and  beans  in  ftooks  of  three  or 
four  (heaves,  at  the  option  of  the  occu- 
pier, is  good,  Rohin/oH  v.  Barrowfy, 

10.  zoo 

21.  A  cuftom  to  pay  twopence  a  day's 
math  in  lieu  of  the  tithes  of  nieadow 
hay,  and  three  halfpence  a  day's  .math 
in  lieu  of  the  tithe  hay  of  other  grafs 
land,  is  good,  Pfa:b  v.  Birch,        14^ 

22.  A  cuftom  to  fet  out  the  tenth  meal  of 
milk  of  each  cow,  morning  and  even- 
ing, as  the  cows  came  in  to  be  milked* 
is  bad,  Hut  chins  *v.  Full,  j  r  r 

23.  A  cuftom  that  the  impropriator  iha.ll 
take  /mail  tithts  of  certain  lands  of 
which  the  vicar  is  entitled  to  xhcgrt^i 
tiiiisy  is  good,  Toll  or.  Piene,  172 

24.  A  cuftom  to  pay  two  fliiUingsafcore 
for  all  ftiecp  fiiorn  in  a  parifli  in  lieu  of 
tithe  wool,  and  one  penny  a  week  for 
every  fcore  depaftured,  but  not  fliorn 
therein,  in  lieu  of  the  agiftment  tithca 
of  fuch  ftieep,  is  good^  tocjur  v,  H^iU 
Jot,  ,;6 

25.  A  cuftom  to  pay  certain  foms  yearly, 
in  lien  of  the  tithe  mh  of  particular 
lands,  whether  the  faid  lands  be  mowed 
and  made  into  hay.  or  depaftured  with 
cattle,  is  good,  RouAty 'vJ Huafiv,  194. 

26.  A  cuftom  to  pay  fcorpeace  a  yard 
land  for  certain  particular:  parcels  of 
land,  in  lieu  and  full  fasisfaAion  of  alt 
the  tithe  hay  ariilng  in  a  parti^lar 
hamlet  in  the  parifli,  is  goad,  »^iUii  t, 
Ftnolir^  ^ijr 

27.  A  cuftom  to  pay  two  (hHlings  \rt  the 
pound  on  the  ncnt  paid  for  the  inciye^ 
lands  lying  in  a  particular  manor,  in 
lieu  of  the  tithes  of  fuch  lands,  is  gOQii, 
Taji^  *u.  Qtlety  215  nah 

2S.  A  coftom  to  f  ay  agiftment  tithes  of 
all  (heep  bred  or  ftiom  in  the  parJli, 
which  are  depaftured  rhcrrin  benvcfn 
-flM^r^ng  -day  ia  one  ytAi  aad  CmdL§fnai 


A    TABLE    OF    fcONtENt& 


Dajt  in  A^  facoeeding  year;  three* 
pence  aheadfbrail  (heepbrbagbrinto 
tbe  pariih  after  CandUma$  Day 9  and. 
fold  out  in  the  fame  year  qn(horn  ;  atxd 
threepence  a  head  for  all  Iheep  (horn  lii 
the  parifh,  and  eontinued  to  be  depaf- 
tured  therein  until  after  CandUmas  Z>»jp. 
and  fold  but  before  the,  cnfaing 
jhtfimg  da^j  whether  foch  (heep  were 
brought  into  the  parifh  during  tne  faid 
year,  or  bred  Or  diorn  thbrem  dufing 
the  preceding  year^  is  good>  Biiuutt  v. 

a^.  ^are^  Whether  a  chftoni  to  pay  half 
a  calf  in  cafe  the  number  of  calves  ^ 
dropped  in  one  year  amount  to  five.  9r 
the  value  thereof ;  and  one  calf  if  the 
humbcrr  dropped  amount  to  fix  or  mofil, 
in  lied  of  the  tithes  of  fuch  calves,  be 
good,  Scott  *v»  Fiinvtch  247 

30.  ^«rr/.  Whether  a  cuftom  .to  pay 
fburpence  a  fcorc  for  eycry  fcore  of 
lambs  not  dropj>ed  in  the  parlfh  taken 
in  to  pafture,  in  licti  of  the  tithes  qf 
Jummersng  zxiA/patning  the  fatd  lambs^ 

be  goodi  Sc9ti  *v.  Fimwich  247 

31.  A  cuftorh  to  pa}' tttee  halfpence  for 
every  farrofw  cow,  and  twopence  fox 
every  nevu  hid  cem-y  provided  the  ^1vcs 
prodaced  by  the  occtpier's  cowi  do  not 
amount  to  five  in  a  year  ;  artd  if  to  five 
ormorei  then  three  halfpence  fof  every 
cow,  without  diftindion,  in  lieu  of  the 
tithei  of  ifiilk,  is  goodi  Hiotf^.  Ftn- 
mfitk^  247 

31.  ^are.  Whether  a  cuftom  to  pay 
fourpence  a  fcorc  for  every  fcore  of 
lambs  taken  in  to  deptiftuie^  or  fufiercd 
to  feedi  for  the  fummering  or  fpaining 
thereof)  or  for  the  afual  time  deemed 
proper  fet  that  purpofe  ;  or  kept  on 
the  }aad  ontil  the  eniuing  year*  foas  to 
entitle  the  parfoit  to  the  tithe  of  the 
lambs  or  wcol  in  kind^  in  lieu  of  the 
ajgiftroent  tithes  of  fuch  Iambs>.is  good, 
ifots  V*  FiH'wuif  248 

53.  A  cuftom  to  pay  twopenctefot  every 
odd  iamb  yeaned  and  every  odd  iecce 
of  wool  (horn  in  the  parifli*  in  lieu  of 
the  tithes  thereof,  is  good,  Wolkccmti 

.     V.  May, .  2  5^ 

34*  A  cuftom  to  psnr  td /Ar  f#^i»^  Ae  tithe 
of  the  wool  oi*  meep  brought  iato  the 

i 


pariffa  before  Candlemas  Day,  zt^tYipm, 
ped  therein,  iti  kind ;  one  penny  a  head 
for  e^ery  ft^eep  brought  in  after  Can^ 
4i*mai  Day;  and  dipped  therein ;  and 
threepence  a  hea^  lor  every  (heep  in  the 
ps^rilh  on.  the  thirteenth  of  Fehntmrjf, 
whether  fuch  (heep  were  bred  or  (horn 
therein  the  preceding  year  or  not,  of 
brought  in  a  (Kort  time  before  the  thtr* 
tei;nth  of  Fsbrmofy^  and  carried  out 
before  the  next  (hearing  day  with  the 
wool  oii  its  back,  in  lieii  of  the  tith^a 
of  the  wool  txA  Unibs  of  fiich  (heep,  i4 
good,  Ellis  V.  Saul,  360 

5{.  See  alfo  Paddy  v.  F««M,  3^4 

36  A  cuftom'  that  the  dwner  of  a  par  i« 
cular  manor-houfe  (hall  have  a  foldage 
and  (heep  ^alk  for  fix  hundred  (he^p 
on  certain  lands  iii  the  pari(ii,  and  thit 
he  (hall  pay  forty  (hillings  a-year  to  the 
redor  in  lieu  of  the  tithe$  of  the  Woo! 
and  lambs  of  the  faldddck,  aixd  of  the 
tithes  of  apples,  pears,  and  all  other 
tithes  whatfoever,  except  of  com  -and 
grainy  refnefting  the  faid  manor -hOu(e^ 
and  certam  lands  thereunto  bel6oging» 
is  good,  AtkiHS  V.  Hattetif  4^7 

jJ7.  A  cQ(!oih  for  the  occi^lcrs  6f  certaiii 
manor  lands,  formerly  parcel  of  thei 
pcire(nons  of  a  monaftdiy,  to  fow  on' the 
faid  lands  yearly  dm  acrt  ofnuheat  and 
em  acre  if  barley  for  thfc  nfc  of  the 
re^oT  of  the  pari(h,  in  lieu  of  the  great 
tithes  of  the  faid  lands/  is  good,  Tbe 
^Duke  of  Bolt 99  *u.  King  f mill i  476 

38.  A  cuftom  for  the  onnner  of  a  particu- 
lar farm  to  pay  the  vicar  eight  (hillingiT 
a  year,  in  iieti  of  the  tithe  hay  of  the 
faid  farm,  is  bad,  Ord  <&•  CLrke^    480 

39.  A  cuftom  to  fet  out  the  tithe  ^£ 
wheat  in  (heaves  of  unequal  quantitiesf' 
is  baJ,  Ttnnani  tf  Stuhbtu^  484- 

40.  A  ctffiom  (o  make  barley  if\i  oats* 
into  cocks  from  the  fwath.  with  a  par. 
ticular  kin'd  of  fork^  without  ralnnig,* 
and  to  throw  the  fwaths  into  little' 
co^kSy  called  <a*«^i,  and  to  fet  out  the. 
tenth  luad^  in  lieu  of  the  titles  of 
fuch  barley  and!  oau,  isi)ad,  H.nnarJ 
4r,  Bo^ingdon,  j;^gi 

4t.  A  cuftom  to  pay  one  kmb  in  fifteeoy" 
and  one  pound  of  wool  in  fifteen^  ii^ 
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lien  of  the  tithes  of  Umb  and  wool,  is 
good,  Htibam  <v»  Mi^t  583 


1>ACRE  CUM  BEWERtEY^ 
Sit  Rippofr. 

D  A  *I  T  S  E  Y. 

A  bill  lefpeAing  tbe  tithes  of  Dantfir^ 
in  WiUpiriy  Wtft  V.  RMMiK^t       $89 

D  A  T  C  H  E  T, 

Tbe  canons  of  Windfir^  as  impropriator* 
of  the  great  and  fmall  tithes  of  Dauhtt^ 
in  BuLkh  axe  entitled  to  aeiftnient 
tithes  of  all  (heep  fed  on  vetchesy  clo- 
ver, and  tomipsy  between  ^#tfr/irf  /iry 
and  JbeMring  4aj^  notwithftanding  the 
foldid  Petp  (that  is,  Iheep  fed  at  nights 
on  &II0V  lands  with  hay)  are  nnprofit- 
able,  and  the  folding  only  To  pradUfed 
for  the  pnrpofe  of  manuring  the  land, 
Ikttijt  v.  Qarttr,  450 

D  A  U  NTSE-Y. 

The  itabr  of  Daumfey^  in  Wibjhirt,  11 
entitled  to  the  great  and  fmall  tithes  of 
Shepherd's  Fafm^  BartUft  Farm,  tht 
UmoM  Lauds,  tht  Evergrtns  part  of 
Butnt  Bargaim  Farm,  the  land  called 
Cood  Momday  part  of  Troiman's  Cri^pj, 
thi  Stumps,  and  Dauntjty  Park  Farm, 
formerly  the  demefne  lands  of  the  ab« 
bey  of  BradmiftQku  in  kind,  Wtfi  «r« 
hMfir,  324 

D  E  c  o  y. 

.  Wild  fowl  takeft  in  a  decoy,  and  fold  for 
{tfofi^  are  titheablcj  Ctmuby  v*  JCeyesf 

DEER. 

are  not  doe  for  deer  fed  ^n  lands 
taken  Aom  tJhc  open  fields  and  com- 
snons  cl  a  paciihy  and  adde4to  a  pari 
that  was  difcharged  from  the  payment 
of 'tithesi  Dehfs  v.  Bagot^  299 


DISPORT  H. 

i.  The  landholders  of  th^  townfhip  01 
Disfirth,  in  the  parifh  of  Toptliffty  m 
Tdrkjhntt  are.  by  the  eoflon  of  tbe 
townmip  to  fet  oat  their  tithe  hay  in 
hay  cocks^  and  pay  their  com  tithes  to  - 
the  proprietors  thereof  in  kind,  R»hin/oig 
v»  AppUton^  if^^ 

2.  The  owners  6f  (ht  litdes'of  corn  and 
hay  in  the  townfhip  of  Di 'forth,  in  thef 
pariih  of  Tipc/jffif  arc  CMi^d  to  have 
the  tithes  of  h^y  fift  out  iti  lalge  hay 
cocks  ;  the  tithes  of  o^ts  in  (looks  of 
ten  or  twelve  ftcaves ;  the  (fithcs  of 
1>ar]ey  in  iloolcs  of  five  or  £x  (heaves  ; 
in6  the  tithes  of  peafe  afnd  bdins  hi 
ftooks  of  three  or  font  (hearvt^^  at  the 
Option  of  the  occapier  sis  to  the  qtian« 
tiry  of  (heaves  to  be  pat  in  a  ftooky. 
Roiin/oH  t/.  Barronjohy^  loa 

D  I  T  T  I  S  H  A  M. 

z.  Tht  n€tot  of  Dittf/bwm%  in  Dt^»njS!fiftf 
is  entitled  to  the  tkhe  of  milk  in  kind» 
and  to  have  tVe  whofe  of  the  milk  fet' 
out  every  tenth  day,  or  the  terith  meal, 
inlieuoffuch  tithcsj  Hut  chins  if.  FJL,^ 

2.  He  is  entitled  to  all  his  titlies  in  kind', 
Fullti,  Huuhins^  205 

DORKINFIELD. 

1.  Siuart,  Wheifcer  Ae  townfhip  of 
porkinfiild\%  in  the  p;irilh  dfFrfJbtm, 
in  Surfy,ot  is  extra^-parocbial,  Manail 
V.  Paim,  ^6^ 

2.  Sec  alfo  Jir»ai#^i  V.  Qhriftmas,    564 

mtti 

3.  It  is  faidj  that  die  farm  called  Doriiu* 
field  Plate  was  formerly  parcel  of  the 

aUey  e/fFaverleyt  in  Smry,  and.  that 
there  is  a  cuftom  in  the  manor  of  D§r» 
.  .  kinfield,  that  every  cuftomary  tenant  of 
the  faid  farm  (hall,  on  pying  the  tithes 
of  com,  grain,  and  hay,  to  the  lord  of 
the  manor,  be  freed  and  exempted  from 
all  other  tithea  ariCng  therein,  Jtnningt 
V.  Cbriflmas^  564  mtii 

D  O  W  D  E  S-W  E  L  L. 

'The  it^or  or/)#Wi/<Av//A  in  Glontefler' 
Jbin,  ia  entitled  to  the  great  and  fmall 

tithes 
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tithes  of  tbe  paiiih  in  kind,  Bahr  v^ 
Ma/oK,  257 


DOYNINGTON. 
See  Dtntqn. 

DRAYTON. 

1.  The  vicar  of  Drayton  in  Hales,  in  the 
counties  of  Salop  and  SiaffjrJ^  is  only 
cntiiled  to  tmdufa  in  lieu  of  the  tithes 
of  certain  articles,  BurJUm  v.  Ditkenf 

190 

%,  A  modus  of  nim  cart  ioaisof  log*wood  is 
payable  in  lieu  of  tithe  wood  to  the 
re^^r  of  Drayton  Baffttt,  in  Stafford- 
jbirt^  1Vooifrefio9  v*  Maiaavaitiag,   576 

DUCKS. 

^dtfit  Whether  wild  ducks  snd  other 
fowl  taken  in  a  decoy  are  titfaeable, 
except  by   cuftocn^     Covdsy  *u.  Keys^ 

329 

D  U  F  F  I  E  L  D. 

1.  The  impropriator  of  the  parifli  of 
Dufitld,  in  Dtrhyjhirt,  is  entitled  to  the 
tithes  of  the  lands  called  IVh  tmort^ 
Spencer  ff^ardf  ttnd  ti^  Common  Grounds^ 
;^nd  other  lands  in  the  liberty  oS  Bel  for, 
in  kind>  Lygon  *v*  Mills,  ^6y  notis 

t*  The juaaprQpriator  of  D^Uk  entitled 
to  the  tithes  of  the  inclofed  Jands  which 
were  fornnesly  parcel  of  the /crgfi  pf 
Dufifldf  and  divided  into  the  three 
wasds  called  Belftr  IVard^Cbe*vin  Ward, 
and  H  Hand  Ward,  and  on  which  the 
occuptefs  of  honfes  in  the  townfliips  of 
'Dfffitldt  BtlpoTt  Harlewoodf  and  Maic'- 
mey^  had  fight  of  commonj  Lygon  *v» 
Struft,  463 

D  Y  N  T  O  «r. 

The  vicar  of  Dynto^i  In Mtfcfinghamfii^i, 
is  entitled  to  the  fmall  titles  of  the 
parifh,  and  to  the  great  tttbes  of  the 
haq»]esfl  of  Mcriton,  M^owpu:^  ¥(otrsng» 


ton.  Cook  V.  Griffix 


443 


E. 

E  A  R  S  It  A  M. 

1.  The  redor  of  Earjham^  in  Nnr/otif  it 
entitled  to  th^  tithes  of  tarnips^  clover, 
hay»  and  agiflment  of  Iheepy  fed  between 
Jhearing  d'^j  and  finartMg  dayf  in  kind^ 
Franklin  'v.  Sfiliing,  4^96 

2.  Bat  he  is  only  entitled  Co  one  penny  a 
cow  in  lieu  of  tithe  jnilk ;  to  three 
halfpence  for  every  cow  ondet  feven, 

'  in  lieu  of  the  tithe  calf  of  fuch  cow  3 
to  one  ihiliing  a  head  for  every  grazing 
beafty  in  lieu  of  the  agif^ment  .tithes 
thereof ;  and  to  threepence  an  acre  from 
every  refident  occupier  of  laads^  in  lieu 
of  the  tithes  of  all  mowing  grafd>  ex* 
cept  clover^  nonfnchj  and  (och  like, 
produced  on  his  lands^  and  not  fold  out 
of  the  pari(h>  before  it  is  taloen'&oin  off 
the  land  on  whidi  it  grows,  FrankUu  'v. 
^Spillingy  498 

3.  The  tithes  of  wheat  in  this  parifii  de- 
creed, Frank  It  n  v.  GoocJhf  591 

EASTBTJRY, 
Sa  Cai<r.riN«  Lamaouxn« 

EAST    GRINSTEAD. 

The  owner  of  the  cocn  fithfts  of  /^  9Wjt 
Wjtrd,  in  £afi  GrinfiooM^  in  ISuffhc^  An 
entitled  to  the  (aid  tithes  in  kind,  and 
is  not  bound  by  modnfit  of  two  (hiUinga 
and  fixpencc  an  acre  for  wheat*  and  one 
drilling  and  fixpence  an  acre  for  lent 
COTQ,  Faynt  v.  P^^m^  70 

E  A  S  T  H  A.M. 

I.  The^vicar  of  Bafibamt  in  Chejbk/it,  it 
not  entitled  to  the  tithe  of  Jiay  arifing 
on  tbi  Deme/m  Lands  belonging  to 
Hooton  HaJtf  in  t\ji  \srMA(hip  of  Hooton, 
in  th^  faid  ptrifli ;  and  he  is  only  jqtti- 
tled  to  forty  fhilUng^a^jrear  in  lien  of 
the  fmaJl  tithes,  offct  ings^and  ^Mona, 
of  the  faid  Denufm  Lands,  Travis  <». 
Stanley  9  8x 

2*  The  vicax  of  Eajfbam,  in  Cb^trty  it 
entitkdtto.thetith^  <^hay  anfingia 

^aiTMa^  ill  kind,  ^rawis ,«.  Ckahner, 

201 

»EAST 
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EAST    NESTON. 
Se4  Nest  ON, 

EBBERSTONE. 
See  BiiOMPTOK* 

E  C  K  I  N  G  TO  N, 

The  vxczT  o£  E  i  fgtQ9,  in  lVerctfterp:ret 
is  only  entitled  to  twopence  a  milch 
cow  in  lieu  of  the 'tithe  of  milk,  and 
to  fourpence  a  colt  in  lieu  of  ihe  tithe 
of  colts  foaled  in  the  parifhj  Beuhtr  ti* 
Cnjitbjf  206 

EGGS. 

f «  Tithes  are  payable  for  ^%%h  though 
confumed  in  the  family  of  the  owner> 
Haggard  <v,  HmihvuSf  I  z  I 

2.  ^^rc%  Whether  a  cuftom  to  pay 
ttuenty-fowr  fggt  every  Saturdaif^  called 
Efifi  Saiurdcy^  in  lieu  of  all  the  tithes  of 
poultry,  is  good^  Huub  'v.  GcrtMg,  539 

• 

E  L  I  N  G. 

The  vicar  of  £/r«/,  in  Hampjhire^  Is  enti- 
tled to  the  tithes  of  hay>  grafs,  and  all 
fmall  tithesj  in  kind,  Bpted  *u,  Long^ 
iand^  %ll 

ELLINGHAM. 

u  The  TcAoT  of  Ei/hgham,  in  No'JhU,  U 
only  entitled  to  a  modus  of  twopence 
an  acre  in  lieu  of  the  tithes  arifinz  on 
Elitngbam  Meadow  ;  but  he  is  entitled 
to  the  tithe  h&y  of  the  Nire  Acrn  and 
the  Little  Mead  in  kind.  Hall  v»  Ma» 
ebetf  J27 

2.  He  Is  alfo  entitled  to  the  tithe  of 

Ellin^ham  Mtll^  527 

J,  But  he  is  not  entitled  to  have  the  tithe 
milk  carried  to  the  church-porch,  526 

E  L  S  T  R  E  E. 

The  reft  or  of  Eiftree^  in  Hertford/hire^  is 
entitled  tp  the  tithes  of  Bor  ham  Wood 
Common^  and  alfo  to  turn  his  cattle  io 
to  depafture  there  according  to  tbtftinte 
thereof^  Cladte  <v.  Berrj»  152 

E  L  V  E  L  E  Y. 

!•  The  vicar  of  El'vefeyy  in  Torkjhire^  \% 
entitled  to  the  fflull  tithes  adiinK  in  tht 


townOiips  of  Tranty^  A^hifyt  and  Wal* 
/retoft  in  the  faid  pari(h»  irsadlej  v. 
Bt'ocilebank,  90 

E  R  C  A  L  L, 

A  bill  as  to  zmodut  for  tithes  in  theparilh 
of  High  Erea:i,  in  Shrefjbsre,  diimiiM 
by  con  fen  t^  fVood  <v*  BUurterme^      584 

E  S  C  O  T  T. 

See  Tallaton. 

E  X  O  T  I  CIS. 

Exotic  and  other  plants  cultirated  hj 
nurfery-men  in  the  way  of  trade  are 
tithcabkj  Jdsme  if.  Waller,  1^4 


F. 


FALMOUTH. 

The  tithes  of  the  parilh  of'Fahnoutbt  in 
Cornwallf  decreed,  Milliugton  v.  Kidom 
gri*w»  57i 

F  A  R  N  H  A  M. 

The  archdeacon  of  S^rry^  as  redtor  of 
Farnhum,  is  entitled  to  the  tithes  of 
hops  arifing  inthepaii(h  oiFarnham^ 
and  not  the  vicar  ot  the  parifhi  who  is 
only  entitled  to  the  tithes  of  fuch  hops 
as  are  grown  in  ancient  gardens^  Jack^ 
fen  v.  IVoodroJe^  i  &! 

2.  This  right  alfo  extends  to  theparifhes 
of  Btntley,  Elfiead^  Frtncham,  and 
Seali^  Jack/on  <v.  Woodroje^  ifta 

FENNY    BENTLEY- 

The  reftor  of  Fenwi  Bfntle^y  in  Dvhyflbirt^ 
is  entitled  to  the  tithes  of  iainbs  in 
kind  ;  but  he  15  only  entitled  to  eight- 
pence  an  acre  in  lieu  of  tithe  hay  ;  to 
one  penny  a  cow  in  lieu  of  tithe  milk  ; 
to  one  half  Denny  a  calf  in  lieu  of  tithe 
calves ;  ana  to  fonipence  a  foal  in  liea 
of  tithe  foals.  Lomgley  <«/•  Bmxttm^     ^ 

f  FISHXAKE. 

B§e  TaoRvt'. 

£  t  FLEDBOROUGIL 
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FLEDBOROUGH. 

A  bill  for  tithes,  glebe,  and  right  of  com- 
mon, in  the  parifli  of  FUahorougb^  in 
Nottingham/hire i  retained  for  a  year, 
Swutapfli    <ii,  the   Duki  of  Kingpo^y 

576 

F  L  I  X  T  O  N. 

1.  The  glebe  lands  belonging  to  the  vi- 
carage Qi Flixtam  Saint  Mary ^  in  Suffolk, 
afcertained  and  fet  out  under  a  com- 
miffion  ifTued  for  that  purpofc,  Potts  v, 
Adair ^  .45^ 

Z-  An  iffue  direded  to  try,  whether  the 
vic2LTo(  Flixtoftf  in  Suffolk ,  is  entitled  to 
any  and  what  tithes  in  any  and  what 
parts  of  the  parifh,  Z'*///  'v,  Durant^^<)2 

FONTMELL. 

m  V 

The  rcftor  of  Fmtmdl  Magna,  with  the 
chapelries  of  Hartgrc*u'f  Btdcefitr,  and 
Wtjh  Orchard^  in  Dcr/etjhirty  annexed^ 
is  entitled  to  the  great  and  fmall  tithes 
of  the  farms  called  F\/ett*s  Li'ving  and 
Harfwtih^  in  kind,  Dibdtn  ^v.  Fifittt 

20J 

FORDINGBRIDGE. 

1 .  The  vicar  of  ^otdngbridge^  with  the 
chapel  of  /t^.>>  in  the  coanty  of  Hantsy 
annexed,  is  bound  by  moa'yjes  in  lieu  of 
the  tithe  of  milk,  lambsi  wool,  gardens, 
aftd  Eafier  offerings,  in  the  townfhipe 
of  GoJjhillztiA  Foiiiy  and  of  tithe  hay 
arifing  on  Hilly  Mtad  Meadow,  part  of 
Bur  gate  Farm,  Hovlcs  v.  Rockfj      1 56 

2.  See  alfo  Hall  <v,  Moorty         15;  not  is 

F  R  E  N  C  H  A  M, 

^arit  Whether  there  is  a  caftom  in  the 
pacilh  of  Fnntbamy  to  which  the  chapels 
of  ElfteJi  in  Surry^  and  Bent  ley ,  in 
Hamplhirt,  are  annexed « that  ts^xy  oc- 
cupier (hall  not  pay  the  tithe  pig,  unlefs 

•  the  pigs  farrowed  at  one  time  amount 
to  (even  or  upwards,  M*^nitil  <v.  Paine ^ 

FRUIT. 

A  cuftom  to  pay  one  penny  in  one  ihilKng 

^that  apples,  pears,  or  other  fruits,  have 

fpid  for,  in  Ken  of  the  tiihea  thereof,  is 

l^oodj  Sloamhe  y»  Bond^  36 


FRYERN    BARNET. 

1.  The  reftor  of  Fi^'rif  Bamet,  in  Mid* 
dlf/ex,  is  entitled  to  the  great  and  fmall 
tithes  of  the  pariih  in  kind,  Brockev, 
power,  93 

2.  The  pretended  cuftom  of  this  parilh  to 
fet  out  the  tithes  of  mowed  grafs  in  grafs 
cocks,  without  tedding  it  abroad  and 
raking  it  in  before  it  is  cocked,  is  bad, 
Brooke  1;.  Potutr,  93 

F  U  L  H  A  M. 

The  vicar  of  Fulham,  m  Middie/exy  is  en- 
titled to  the  tithes  of  the  hamlet  of 
hamaurjmitht  E^vans  *u*  Greeui        1x9 


G. 


GARGRAVE. 

The  vicar  of  Gargrave,  in  Torkjhirt,  is 
entitled  to  the  agiftment  tithes  of  barren 
and  unprofitable  cattle  in  the  townfhip 
of  Gargra^oe  in  kind>  Crcft  v.  Mafon^ 

293 

G  A  R  V  A  Y. 

The  impropri^ator.of  the  great  and  fmall 

tithes  of  the  parifh  of  Gat^vty,  in  Hire* 

fordjhire^  is  entitled  to  them    in  kind» 

BoxKjher  1;.  Morgan,  j^zS 

GEESE. 

^tuere.  Whether  a  cuftom  to  pay  one 
goofe  out  of  every  feven,  or  eightpence 
in  money  in  lieu  thereof,  at  the  ele^ion 
of  the  red^or,  be  good,  Plumbev,  Ftik* 
iringy  32 

GLOUCESTER. 

The  impropriators  of  the  parifh  of  Sai^f 
Caibtrine,  in  the  city  of  Glomeefter.  arc 
entitled  to  the  fmall  tithes  of  the.ham- 
let  oi Longford  in  kind>  Allen  -v.  Cbiitth' 
ley,  251 

GOGERTHAN   ESTATE^ 

See  LL^MBADARN-TAUa. 

GOLpHANGER. 
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GOLDHANGER. 

The  cftatc  called  Longivick  Farm^  include 
ing  the  Decoy  PcWfor  wild  fowl  in  the 
parifh  of  Geldbangery  in  EJex^  is  tithe 
iree  whi'e  in  the  occupation  of  the 
munery  as  having  been  formerly  parcel 
of  the  poiTeilions  of  the  monaftery  of 
Stint  Mary  J  in  Cogge/hall^  in  the  faid 
county,   Cowley 'u.  Keys,  327 

GOLDINGTON. 

The  vicar  of  Goldington^  in  Bedford/hire^ 
is  entitled  to  the  tithes  in  kind  of  the 
Fifty  Sfven  Acres  and  the  Hundred  and 
Eighty  Six  Jeres,  reputed  to  have  for- 
merly been  parcel  of  the  pbifefrions  of 
the  monaftery  of  Nenjcnham  ;  but  quarey 
"Whether  there  is  not  a  mo:tus  of  four 
-pounds  a  year  in  lieu  of  the  /mail  tithes 
of  Berry  Farm,  Hornbuckle  «i;,  Adding^ 
ton,  ji^ 

GOSNALL. 

The  tithes  of  the  parifh  of  Gofnally  in 
Staford/biriy  deoreedi  Le  Clerc  *v,Jamest 

GREAT    KNOWLE. 

See  Knowle. 

GREAT    LEIGHS, 

See  Leigh s. 

GRIFFE    GRANGE. 

5^^  WiRKSWORTH. 


H. 


HADES. 

1.  Tithes  are  payable  for  bay  and  com 
grown  upon  the  hades,  bawkes,  and 
lands  ends  which  in  common  fields  arc 
left  for  the  conveniency  of  ploughing. 
Cooper  v.  lyilliamjon^  134  notts 

2.  Sec  alfo  Haggard  n;,  Hallonvs,        121 

H  A  L  E  M. 

A  bill  for  the  tithes  of  Hahm^  in  the 
county  of  Nottingkam^  difmifTed  for 
want  of  proper  panies^  &c.  Clay  <v, 
2ae$j,  j8^ 


HAMPSTEAD. 

1.  The  impropriator  of  the  redory  of 
Hamfjiead,  in  Middlefex,  is  entitled  to 
the  great  tithes  in  kind  for  the  lands 
called  the  Litlf  Cods,  the  Great  Cods, 
the  Old  Ploughed  Field,  and  Franklann's 
Field,  fuppoied  to  have  been  formerly  * 
Kilhourn  Wood,  and  part  of  the  poflTef- 
fions  of  the  hofpital  of  Saint  John  of 
Jerufalem  in  England,  Wilfon  'vZPau^ 
iett,  290 

2.  He  is  alfo  entitled  to  the  tithes  of  the 
copyhold  lands  called  the  Hill  Meaa\jhe 
Afead,  the  Great  Pitts,  the  Little  Pitts, 
and  the  Orchard^  in  kind|  Wil/on  <v. 
Paulettf  291 

H  A  N  B  U  R  Y. 

^/eref  Whether  there  are  not  certain 
modufes  payable  in  lieu  of  the  tithes  of 
milk,  agiflmentf  calves,  lambs,  wool, 
colts,  and  hay,  by  the  landRolders  of 
the  parifh  of  lianbury,  in  Worcefter* 
Jhin,  Lord  Convent ry  1/.  Burjlam^      343 

H  A  R  B  O  U  R  N. 

The  impropriator  of /f/>r^0ffrff,  in  Stajferd" 
Jbire^  is  only  entitled  to  twopence  a 
day's  math  in  lieu  of  the  tithes  of  mea* 
dow  hay  ;  and  to  one  penny  halfpenny 
a  day's  math  in  lieu  ot  the  tithe  hay  of 
other  grafs  land.  Peach  v.  Birch,     149 

HARTLAND. 

Certain  modufes  in  lieu  of  both  great  and 
fmall  tithes  off  the  parifh  of  Hartland, 
in  Devon/hire,  decreed,  Wolferfton  1;. 
Braginton,  579 

H  A  S  E  L  E  Y. 

_  « 

1.  The  redlor  of  HJAy,  in  War*wick» 
Jhire^  is  entitled  to  all  the  t  thes,  ex- 
cepting milk,  arifmgon  Barnet^i  Farm, 
in  kind,  and  to  one  penny  a  cow  in  lieu  - 
of  tithe  milk  ;  but  he  is  only  ent  t'cd  to 
nine  (hillings  and  lenpence  a-year  on 
Saint  Thomases  Day  in  lieu  of  the  tithes 
of  the  Dttnefne  Lands,  of  whi^h  W f* 
ton  Farm  is  part ;  and  this  modus  does 
not  include  Eafier  offerings,  Da*vie  v. 
Weflan,  523 

2.  And  quare.  Whether  there  is  not  a 
tnodtts  of  four  pounds  and  ccnpence  a- 

Rr  a  year 
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year*  in  Iicuof  tlic  tithe  of  part  of  New 
Wood^  Dwjie'V,  Weft  en  t  22$ 

3.  But  It  fecms  that  tithes  in  kind  arc  pay  • 
able  for  the  lands  called  Fetlyt't  Greunds^ 

^24. 

H  A  T  f  I  E  L  D. 

1.  The  impropriators  of  the  parilh  of  f^at- 
Jitld  Broad  Oak,  in  EJ/ex,  are  entitled 

to  the  great  tithes  of  the  Park^  and  its 
Sid  joining  lands,  and  all  other  lands  in 
that  part  of  the  parilh  which  is  called 
the  Tcivn  garter,  Triniij  ColUge  v» 
Barrin'gtonf  zjS 

2.  Yhc  occupiers  df  ancient  mefluages  in 
the  manor  of  Hatfield^  in  Tork/hlrtj  pa/ 
the  tithes  arifiag  on  Tkom  North  Com- 
fnen^  and  the  other  waflejandsapparte- 
nam  to  thefaid  melTuagrs  to  therefor 
or  vfcar  refpeAivcIy  of  the  parifh  in 
which  the  ancient  mffuj^ge  is  fituated, 
and  not  to  the  fcflor  or  vicar  of  the  pa-* 
xifh  in  which  tht  9"ght  of  (ommon  is  en- 
joyed^ Hunt  *v*  Etberington^  3.68 

H  A  k  E  y. 

Certain  m-Ju/es  in  the  parifti  of  Hnxej,  fn 
Lincohtjhiret  cilabliflied,  Jhtman  -. 
Mtfju',  583 

HAY. 

1*.  A  cuftoro  to  pay  one  ffiilling  an  acre, 
reckoning  eight  yards  to  the  polci  in 
lieu  of  tithe  hayi  is  good»  Plumbe  1;. 
Ttciering,  32 

2.  A  coftom  to  pay  twopetice  an  acre  in 
lieu  Df  tithe  lxay>  Is  gOvd>  ^locombe  *v, 
'iBomdf  36 

3.  A  coftom  to  fet  out  the  tithes  of  hay 
in  grafs  cocks  immediately  after  the 

igrafs  is  mowed,  without  treaning  it 
abroad,  and  raking  it  in,  is  void,  Brookt 
v.  Pcwert  95 

J^»  Hay  made  from  the  grafs  growing  on 
che  headlands,  lands  ends,  hades»  ard 

\  bawkes  of  fields,  is  titheable,  Haggard 
*u»  Ha/Iotjuj,  III 

J.  Same  point)  Ccoptr 'v.  MVUam/oHy  134 

notts 

€9  A  coftom  to  pay  twopence  a  day"*!  math 
in  lieu  of  the  tiihes  of  meadow  hay,  and 
one  peRny  halfpenny  a  day^s  math  in 


lieu  of  the  tithe  hay  of  other  grafi  Ian  J, 
is  good,  Peach  v.  Bird',  ^49 

7.  A  cuftom  to  pay  fourpcncc  a  yard  land 
f  r  certain  parcels  of  land,  in  lien  if 
the  tithe  hay  arifmg  on  tht  grounds  arid 

,  comnjrn  fic'i^s  of  a  pnrriciilar  hamlet  in 
the  parilh,  is  good,  ff^il/tj  v.  Fcr:.'.:!rr, 

2  12 

g.  The  tithes  of  clover  hay  muft  Le  fct 
*  out  in  hay  cock^,  and  not  from  the 
i   f^aths.  Cot  Iyer  ir.  Hoi-v/e,  442 

'9.  Hay,  mowed  merely  for  litter  and  for 
thatib/ngf  is  not  titheable,  Coly.r  v. 
Hb^vjey  44 1 

HEADLANDS. 

1.  Tithes  are  payable  f  r  corn,  grain,  and 
other  titheable  things  grown  on  the  head- 
lands oi^Ms,  Haggerd<v*  HaILius,  121 

2.  Same  point.  Cooper  v.  iriiliam/on^  13^ 

notes 

HELMSLEY  BLACKMORE. 

The  owner  cf  the  reclory  of  Helmfliy 
hlackmorey  in  Torkfln^e,  is  entitled  to 
the  tithes  of  co'n,  grain,  hny,  wocl, 
pud  Iambs  aiiiing  thereon,  in  kindi  Dukt 
cf  P^utland  nj,  Barser^  17 

HE  MEL    HEMPSTEAD. 

1.  The  in^propriatorof  Herrel  Hempfteady 
in  Htrrfordjhire^  is  er.titlal  to  the  great 
and  fmail'tithes  of  the  parilh^  2r9it  'v. 
Hag^er^  35^ 

2.  See  alfo  Brtwer  v.  Wilt  429 

HEMSWORTH. 

A  hill  f  »r  the  tithtfs  of  Hemfworth,  in ' 
Torkjhire^  difmiffed  as  to  the  tithes  of 
turnips,    and   retained    until  a  modvs 
fhoukd  be  tried,  Wood  ^j,  Bingli^^   584 

HILLINGTON. 

The  reftor  of  HiWnotorti  in  NorfoJk,  is 
entitled  to  the  great  and  fraall  tithes  of 
the  parifli  in  kind,  Atkinjon  *V,  Folkef^ 

399 

HICHAM. 

I.  The  landholders  of  Higham^  in  Smf, 
folk,  only  pay  certain  modufes  in  lic»  of 
the  ti thes.^!  riding  borfes^  colts  not 

worked. 


and  boitoin  tncadow,  Jimtam  v.  Wdf- 

mari,  48 1 

«.  The  vicar  of //i]f£am  U  entitled  to  the 
tithEs  of  wheat  and  hay,  pariiculaily  of 
the  laadi  called  Farlbm^i  Hitbtr, 
UhayUr  FiiU,  Hlmr  Mendovj  Acre,  and 
SiBur  Miidaiu  HalfAcrt,  in  kind,  Ita- 
nant  -u.  Siubhin,     ,  484. 

3.  The  vicar  is  not  entitled  to  have  ttitict 
of  the  fctting  out  of  the  tithes,      48$ 

4.  The  tithe  >'  heat  of  thii  parifh  ia  to  be 
ftt  out  in  (hocks  ot  thrives,  each  flioclt 
containing  an  equal  number  of  (heaves, 
T>-,na«t  -v.  StmiiU,  48} 

5.  It  ferins  that  there  it  no  meJus  in  liea 
.  of  ihe  tith;  hay  of  bottom  meadows,  or 

thofe  meadows  which  lie  on  the  b  ^nks 

of  Ibc  rivet  Smur,  Tianaiit  «.  Sfuibia, 

484 

HOCKLIFFE. 

Bill  for  the  tithes  of  Hacklifft.  in  BiJfirJ. 

Jbire,  difmiffed  niihout  prejudice,  R<f 

-  tiifiit'u.  Butifidd,  591 

HOLBOURN. 

The   reflor  of  Saint  JaJrt-iu,  IloHeunr, 

is  entitled  to  five  (hillings  a  quarter  in 

lieu  of  ihe  tiilies  of  ibt  Bine  Bo.ir  Inn 

in  the  faid  parilh;  Bartoi  v.  Uherun, 

HOLY    TRINITY, 
f/c  Coventry. 

HOPPOLEP. 

^nrrc.   Whether  lithcs  arc  payable  for 

coppice  wood  cot,  when  uled  only  for 

ihe  purpofe  of  liop  pdei,  Maittil  -v. 

HORSES. 

I.  ^/rrf,  'Vt'hctber  agiftment  tithe  ii 
payable  for  poft  horlea  turned  out  on 
after  p^fture  during  the  time  they  are 
lame  and  unable  to  worl{,  fo  u  to  pro. 
duce  a  pruhl.   Gih/cn  v.  Caiapbell,   1 16 

t-  Tithe  is  not  payable  r>r  the  aziRment 
of  a  yearling  colt  inteitdedfri  the  bufi- 
ncfs  of  ths  fuip>  A£M//tf -v. /'iu«ft  tfit 


^uartt  Whether  the  produce  of  hot 
houfei  fold  as  articles  of  trafficic  arc 
not  titheable  i  Whether  fuch  produce 
be  fruits  or  fUnts  Mi^enaai  »r  txMic. 
Adamt  -v.  ff'^iir,  164 

H  U  L  C  O  T. 
Sii  Neston. 

UNDEJITHWAITE. 

£»R0»ALDK1KK. 

HURDLES. 
^irrr.  Whether  tiihei  ate  payable  fbt 
coppice  wood  cut  and  ufed  only  aa 
iiira/f  radi  for  the  purpofe  of  hulban- 
dry  on  the  farm  in  which  the  wood 
grew,  MoMliil  "v.  Paimet  563 

HURLEY. 
The  vicar  of  Hurley,  in  BeriJhlTt,  a  en- 
titled to  the  com  tithes  ariiing  in  that 
pan  of  the  parith  which  ii  called  the 
GardiHagt  Latidi,  and  to  the  fmall  tiihei 
throughout  the  parilh  ;  but  the  redoi 
is  entitled  to  the  tithe  hayoDr:i«  GarJtn- 
egt  Laitdt,  and  to  the  great  tithes  of 
the  reft  of  the  parilh,  FranilyM  v.  Miek' 
Urn,  1 1 7 


I. 

I  B  B  E  R  S  O  N. 
The  reaorof  Ihlcr/tn,  in  Derfitjhire,  ia 
only  entitled  10  the  tithes  of  wood  in 
Park  Wf.td,  and  10  threepence  a  cow 
and  twop  nee  ■  heiler  in  Ueti  of  tithe 
IDilk,  Deuiiaty  V.  Apflia,  si 

ILDERTON. 

1.  The  glebe  lands  belon^g  to  the  rfc- 
lory  of  JIdirun,  in  Norlhumhtrland,  fet 
Out  and  afcertained  underacommilTion, 

Sni'lb  V,  iUtrior,  34J     . 

2.  ^art.  Whether  the  incumbent  of  the 
paiifh  of  Ildetfn  u  antitled  to  a  right 
a/pafimragi  on  the  heath,  common,  and 


a  the  Infield  Landi  or  the 
Oatfiild  laniit  Smitk  t/.  lUrlvr,    347 
Rtj  INTER. 
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INTERROGATORY, 

The  court  will  fupprcfs  a  pending  intfrro' 
gatory^  and  give  the  party  leave  to  file 
a  new  interrogatory,  and  examine  wit- 
neflcs  thereto,  Ellis  *v,  Saul,  357 

ISLE  WORTH. 

The  dean  and  canons  of  S^int  Gcfrgt^s 
Chapel^  in  fVindlor^  are  impropriators 
of  the  pariih  of  IJJe-ivorth,  in  Mid^de- 
fix  \  and,  as  fuch,  are  entitled  to  the 
great  tithes  arifmg  in  the  Manor  of 
IrVychy  in  the  faid  parifh,  in  kiud,  The 
Dean  of  Windfor  v.  Rohirjon^  5^4. 


J- 


J  U  S  T  O  W. 

TRc  ce^or  of  Juftoxv^  in  Divo^Jhirt,  is 
entitled  to  the  great  and  fmall  t  thes 
of  this  pariih  in  kind,  ///./  i/,  TM.r^ 

5«>4 


K. 


KELLINGTON. 

I.  The  vicar  of  Kellingtony  in  Tor^Jhircy 
is  entitled  to  the  fmail  tithes  of  tnc  pa- 
rifh in  kind ;  to  the  great  and  fmall 
tithes  of  Armroid  CUJc ;  to  the  tithes  of 
turnips  grown  in  the  common  fields  of 
the  townfhip  of  KtUivgu^n  BcjI^  Ed^e^ 
borough  J  and  IVhcily,  which  arc  drawn 
and  eaten  by  barren  cattle,  and  to  the 
tithe  of  feeding  barren  cattle  ;  but  for 
all  (hecp  bought  before  the  thirteenth 
of  February^  and  fold  after  that    time 

.  before  they  are  clipped,  he  is  only  enti- 
tled to  one  penny  a  Qieep  in  lieu  of  the 
agiftment  thereof,  Paddy  <v*  Didjhnl  19 

3.  The  vicar  of  KeHingicn.  in  TorkJl:fire^ 
is  not  entitled  to  the  fmall  tithes  of  the 
lands  called  t!*e  Board  Lands^  in  the 
townfhipof  Beal%  and  he  is  only  enti* 
tied  to  one  penny  for  each  fheep 
brought  in  before  Old  Candlemas  Dry 9 
and  fold  out  before  Jb'aring  day^  in 
liea  of  the  agidment  tiihes  of  fuch 
fhccpi  Paad^  ^.  Foulds^  363 


K  E  M  P  S  E  V. 

The  vicar  of  Kemp  fey ^  in  Worojlerfl>ire^  is 
not.  in  right  ot  his  vicarage,  entitled 
to  the  fma  1  tithes  arifing  in  the  cbapel- 
ry  of  Stoulton,  theugh  it  is  locaUy  with- 
in the  pariffa>  Turner  <i/«  HemnSf  s 

KENSINGTON, 

1.  The  vicar  of  Krnfington^  in  Middle/ix, 
is  entitled  to  a  moiety  of  the  great 
tfthes«  and  to  the  whole  of  the  imall 
tithes  oftheprifh,  Adams  nt*  Waller, 

'59 

2.  And  quiere.  Whether  he  is  not  entitled 
•    to  the  tithes  of  pines  melons,  hot  houfe 

plants,  green  houfe  plantf,  and  of  all  plants 
i  r  roots  j^rovving  or  planted  inhothoufes, 
and  of  all  exotics,  and  of  plants  or  trees 
inoculated  or  grafted,  and  of  all  plants^ 
trees,  ihrubs,  and  roos  planted  m  nur- 
feries,  and  from  thence  fold  as  articles  of 
tiaiHck,  Adams  <z/.  Waller^  '^^^ 

KENWARTON. 

The  rcflor  of  Kentva^tonf  in  Warwick^ 
Jhire^  is  only  entitled  to  certain  m'idifes 
in  lieu  of  the  tithes  of  milk,  calves, 
ba  ren  cows  and  colts  in  the  tOA^nOiip  of 
KenwartoHi  Warren  v»  Fijhtr^         289 

*K  E  W. 

Bill  dirmiffcd  as  to  the  vicarial  tithes  of 
the  parifh  of  KcWt  in  Surry^  Fofer  z-. 
Ila'ver/eld,  ^gz 

KILBURNE    WOOD. 

See  Hamstead. 

K  I  N  G  S  C  L  E  R  E, 

r.  The  manner  in  which  the  vicar  of 
King fclere,  in  Ham; /hire,  is  entitled  to 
the  unall  tithes  of  the  parifh,.  to  the 
great  tithes  of  the  villages  of  LaPuite 
snd  Baltiiham^  and  of  the  lands  called 
De  la  Httbe,  and  the  farms  called  Can^ 
non's^  Wetfs*s,  Fmde's,  and  Ca^si 
Toll  *v,  Plercej  1  ^o 

a.  The  occupiers  of  thofe  lar.dtf  in  the 
hamlet  of  Sidmantaine^  in  the  pariih  of 
Kingfclere^  which  are  the  dtmefne  lands 
of  jhc  manor  of  ^/^«w«/tf»^^,aad  w  ere  for* 
mcrly  parcel  of  the  raoraflery  oiRomfey^ 
year^  caUi  vatc  aiid  fqw  00  certain  parts 

th« 


A    TABLE    OF    CONTENTS. 


th?  faid  lands  om  aen  of 'wheat  and  cnc 
acre  of  barley  for  the  ufe  of  the  rcftor, 
in  lieu  o''  the  great  tithes  of  the  faid 
lands,  and  pay  the  vicar  forty  (hillings 
a  year  in  lieu  of  the  fmali  titbet  thctc- 
ofi  The  Duke    of   Bolton  v.   Kin^mtll^ 

476 

KIRKHALLAM. 

The  rcd^  r  of  KirkhaLam,  in  Derbyjhire^ 
is  entitled  ^o  all  re«fiorial  tithes,  ex- 
cepting tithe  hay  as  well  in  the  ham- 
let of  i\h.ppc<^ley  as  in  the  reil  of  the  pa- 
rifli ;  and  in  lieu  of  the  tithes  of'hay 
artdng  in  Mapperliy  t:iere  is  a  modus  of 
feventecn  (hill  ngs  an  J  lixpcncc  a  year 
payable  to  the  vicar^  Maritu  v,  Ne-wili' 
gat,  321 

KIRBY    MALZARD. 

A  bill  as  to  the  tithes  of  Kirby  Malzaref, 
id  i^6ri/2>yr/,  difroii^ed,  Ingram  v^Theek^ 
ftoHy  579 

K  N  O  W  L  E. 

The  ri  ftor  of  Cr^'^/  K^.o-jjU,  in  Wiltjhirty 
is  only  pnriijpd  to  ^\^jy  tenth  day's 
checfe  fo-  twenty  week  ,  ?o  commence 
in  fifteen  days  from  iioly  Rood  Day,  in 
lieu  of  the  tithe  cf  milk  throughout  the 
year;  but  he  is  e  itirled  10  the  other 
tithes  of  the  p:iri(h>  both  great  and 
fmalii  in  kind;  pyakt  v»  Ru/s,        404 


L. 


LAMBS. 

I.  ^^r%  "Whether  a  cuftom  to  fet  out 
the  ti  he  of  lambs  not  on  Saint  Mark's 
Z)«r,  but  when  the  lambs  are  fit  to  live 
without  ihcir  dams,  a  d  to  th  ive  on 
the  fume  food  wi  h  which  the  dams  arc 
fed,  be  good,  'Iroti  *v.  hudd,  13 

,  2.  If  a  Icafe  of  vicarial  tithes  end  at  lady 
Day,  theleflTc^  is,  it  fcems,  entitled  to 
the  tithes  of  the  lambs  that  we;e yean- 
ed before  La<fy  Day.  though  not  tithe- 
able  till  afterwards,  Trctt  *v.  Ruddy  15 

3.  A  cuftom  tl^at  the  parfon  (hall  take 
his  tithe  lambs,  unweancd,  on  Old 
Saint  Mark's  Pay^  and  that  the  breeder 


(hall  only  wean  his  own  lambs.  Teems 
good,  Dauben*y*v»  Afplirti  2  2 

4.  i^are.  Whether  a  cuftom  to  pay  one 
penny  for  every  lamb  yeaned,  if  there 
are  not  exceeding  four  ;  and  one  (hil- 
ling for  every  fifth  lan.b,  in  lieu  of  tithe 
lambs,  be  good,  Flumhe  *v,  Fi<keringi 

5.  Tlie  tithe  of  Iambs  (hall  be  paid  when 
the  ]amb>  are  capable  of  living  without 
their  damsj  Haggard  *v.  Hallo  ws,    12 1 

6.  ^K<rr^,.  Whether  a  cuftom  to  pay  the 
tithe  lamb  on  the  firft  Monday  after 
May   Day  be  good^  Bennet  *v»  Ptertf 

23B 

7.  ^arrty  Whether  a  cuftom  to  pay  four- 
pence  for  every  fcore  of  lambs  taken  in 
to  depafture  for  the  fummcring  or  fpain- 
ing  the  eof,  or  for  the  ufual  time  deem- 
ed proper  for  that  purpofe,  or  until 
the  fir(l  of  January  next  enfuing, 
fo  a>  to  entitle  the  parfon  to  the  tithe 
lamb  or  wool  in  kind,  in  lien  of  the 
agiliment  tithes  of  fuch  lambs,  be  good, 
iicoit 'V,  Fe/nvickf  240 

8  A  cuftom  to  pay  tworcnce  for  every 
odd  lamb  yeaned  in  the  p3ri(h  in  liea 
of  the  tithe  of  fuch  lamb,  is  good,  ff^oU 
luC':mte  V,  May^  2  JO 

9.  If,  after  notice  to  the  parfon  to  come 
and  fet  out  the  tithe  }ambs,  he  negleA 
to  attend,  the  breeder  may  fet  them^out 
snd  fend  them  to  the  parfon.  Baker  *u, 
Ma/ont  25  7 

llanbadarn-vaur. 

The  reftor  oi  LlanhodamVaury  {nCatds^ 
gattjhire,  is  entitled  to  the  trthe  hay  and 
agiftment  tithes  of  the  three  ancient 
farms  called  Jberua'/-yr-Orhn,  Cr/w 
brunvy  and  Bronzy -gof^  part  of  the  lirge 
cftate  called  the  Gogenhem  Efiate^  Nagle 
Edward,  486 

LLANDAFF. 

The  great  tithes  of  the  parifhes  oiLlaniaff 
and  Whitchurch^  in  Glam&roarpirey  ex- 
cept the  tithes  of  wood,  belong  to  four 
members  of  the  cathedral ;  iirtt,  to  the 
bi(hop  astreafurer;  fecondly.  to  the  pre- 
bendary cf  Fairivelli  thirdly,  to.  the 
prebendary  of  Fairwuter ;  and  fourthly^ 
Rr4  to 
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to  the  precentor ;  and  the  fmall  tithes, 
including  the  tithe  of  wood,  to  the  fc- 
nior vicar  choral;  but  there  is  zinodus 
of  fifteen  fhillings  a-ycar  payable  in  lieu 
of  the  ftoall  tithes  oiRoJfer's  Farm,  and 
fecmin|ly  two  pounds  nineteen  (hillings 
a-ycar  in  lieu  of  the  fmall  tithes  of  tht 
Great  Farm,  Bifirop  af  Landaff  v.  Kfy, 

LLANEGRIN. 

The  IMPROPRIATOR  of  the  parilh  of 
•  LianegriM^  in  Merionethjbire,  is  cntit'ed 
to  the  tithes  of  corn,  hay,  wool,  Iambs, 
pigs,  geefe,  and  the  agiftment  of  barcn 
cattle  in  kind;  and  the  curate  is 
entitled  to  certain  modufis  in  lit  n  of  the 
tithes  of  milch  cows»  milch  ewes,  colts, 
and    tenements,  Jambulaa  ii,   Hum^ 

L  A  N  G  F  O  R  D. 

!•  The  fcAor  of  LittU  Lamfard^  in  Wilt* 
Jhin,  is  entitled  to  the  tithes  of  the 
lands  called  tbi  Upptr  F&rm  and  the 
Lower  Farm  in  kind,  Hava^s  v.  Swaite, 

t»  Bot  ^turre.  Whether  there  is  not  a 
c$mpofitio4  real  in  this  parifh,  that  tie 
fcftor  fhall  take  the  firft  cut  of  two 
acres  in  Broad Idead'in  lieu  of  the  tithe 
hay  on  the  four  meads  called  Little 
Meadt  Broad  Mead,  Lo^Mer  Mead^  and 
Dutttnham  Mead^  2  ^ 

L  L  A  N  L  L  E  Y. 

The  impropriator  of  llavlUy,  with  the 
chapel  of  Saint  Micbcel  in  Rt/cary,  in 
Carmarthenjbire  annexed,  is  only  cnti. 
lied  10  a  modus  of  four  pounds  a  year  in 
lieu  of  the  tithes  of  the  cftates  called 
For^  G!yn  Cathy^  Brtch'-y-ar,  Lhftin^ 
and  Maes-y-Gronje^  but  the  owners  of 
the  faid  eftatcs  are  entit  cd  to  take  the 
tithes  thereof  in  kind,  fhilUpi  <v.  Pry^ 
theri€kp  7* 

LLANTWICH. 

The  roAor  of  Llaxtnvieb,  near  Meathf  in 
GloMvrgan/hire,  is  only  «nttcled  to  a 
moiety  of  the  (mall  tithes  of  the  ham- 
lets of  ^r^/v#ii  and  C/^w;  but  the  faid 
imall  tithes,  except  of  garden  ilu£»  are 
J^aynbk  tn  killd»  Awards  v.  Thomas, 

178 


LLANVIHANGEL. 
I.  The  reaor  of  Liarvibaagel,  in  Mon^ 
moutbjbire,  is  entitled  to  the  tithes  of 
hay,  milk,  halves,  agiftment  of  barren 
cattle,  wool,  lambs,  colts,  poultry,  and 
fruits  in  kind  ;  but  not  to  any  tithes  of 
the  agiftments  of  after  pafture,  Tbomae 
•v.  Hughes^  3ja 

t.  There  is  no  modus  in  this  parifli  that 
the  landholders  ihal!  pay  the  rcAor  two 
(hillings  a  ftatute  acre,  cr  day's  math 
of  meadow  land  in  lieu  of  tithe  hay, 
Tbemas  *v,  Httgber,  33^ 

5.  The  ow.  er  of  the  tithes  of  llan'vi^ 
hatgclGm  rGlyriy  in  C '^rdiganjhire ,  is 
entitled  to  the  tithes  of  hay  and  aeift- 
mcTt  on  the  two  farms  cal'ed  WiUirog 
and^ln^^fr,  NagU*v,Duv'es,  354 

LLANVINIO. 
The  impropriator  of  the  great  tithes  of 
Llan^Tjintfiy  in  Carmarthenjbire.  is  enti- 
tled to  the  tithes  of  corn,  grain,  and 
hay  on  Finy^on  Ftlen  Farm  in  kind, 
jQues  ^»  Hotjoell,  10 

LARTINGTON. 

See  ROMALDKIRK. 

LAY    PROPERTY. 

Tithes  (hall  not  be  paid  to  the  parfon  for 

lands,  the  tithes  of  which  have  imme- 

roorially  pafl'ed  from  owner  to  owner  as 

U^  proper tyy  Scott  v,  Wright,  107 

L  E  A  S  F, 

I.  If  a  leafeof  vicarial  tithes  end  at  Lady 
Dnv,  the  leflee  feems  ertitlcd  to  the 
tithes  of  thofc  lanbs  which  were  yeaned 
before  Lad^  Dny^  though  not  tithcable 
till  after,  T^ott  <u,  Rudd,  ij*  • 

2»  In  what  cafe  a  verbal  declaration  by  a 
tenant  on  paying  his  rent,  "  that  he 
*•  would  hold  the  t  thes  no  longer,"  de- 
termines this  leafe.  Price  1/,  Rees,    22SS 

J.  1  he  laft  leafe  of  a  portion  cf  tithes  di- 
rected to  be  taken  ab  evidence  of  the 
Ifinds  out  of  which  it  arofc.  Daws  «v» 
Duppa,  26j 

4.  In  what  cafes  a  rc£lor  may  daim  the 
tithes,  although  he  has  leafed  them  to 
another  perf on,  Evans  *v.  Clarke,     ^^6t 

5«  If  an  impropriator  of  tithes   demife 
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them  to  A.  and  As  leafe  kis  light  to 
B  aad  B.  leafe  his  right  therein  to  C. 
an  agreenaent  made  by  B.  with  a  land- 
holder in  the  parifk  that  he  ihould  only 
pay  lo  much  an  acre  in  lieu  of  the  tithes, 
IS  not  binding  upun  C*  Btewir  v*  Hi'lt 

430 

LEICESTER. 

The  corporation  of  /  euefter  is  entitled  to 
the  greit  and  fmall  tithes  of  the  vica- 
rage of  i'a./i/  Ma  V,  in  the  borough  of 
Ltittftir^  particularly  of  the  eftates  cal- 
led lVtjt:ra'"s  Ejtate  and  Dennet's  Hull 
Efiaie,  The  Major  of  Leicefter  v.  Rud^ 

^i^  437 

LEIGH. 

The  vicar  of  the  parifh  of  Liigh^  in  Here^ 

fordJhi'Cy  is  cnut'ed  to  a  portion  of  the 

great  tithes  of  the  pariQi  of  Skenfortht 

in  Monmoutbjhiref    Stokes  <z/»  Morgam^ 

499 

L  E  I  G  H  S. 

The  rcftor  of  Great  Leigbst  in  Effex^  is 
entitled  to  the  great  and  fmall  tithes*  of 
the  farm  called  Rocbefter  and  UHj't, 
and  alfo  of  the  farm  called  Maji^  in 
kind»  Smith  a;.  Brown,  22Z 

LILLESHALL. 

Thf  vicar  of  Ullfjhall,  in  Shropjbire,  is 
entitled  to  the  fmall  tithes  of  the. pa- 
ri (h  ;  to  the  tithes  of  hay  and  hay  grafs 
in  ihe  feveral  townihips  of  Lillefikalit 
Hunnington  and  Punntngtonr  and  to  the 
tithes  of  corn  and  grain  on  Sbtlton  Farm^ 
la  kind ,  Og U  a/*  Lord  Gower,  243 

LIMEHOUSE. 

See  Stepney. 

LINKINHORNE. 

Bill  for  the  tithes  of  the  pari (h  of  Linhin' 
hornty  in  Corffwll,  dilmifled  as  to  tho 
tithes  of  hay,  milk^  and  wood  ;  and  the 
titb-^s  of  agiilment  0/  barren  cattle  de- 
creed, Jejerej  Vf  HoMej,  581 

L  1  S  K  E  A  R  D. 

U  The  vicar  of  Lijke^d^  in  Comnvally  la 
fntit  cd  to  the  fmall  tithes  of  Bodgdrm 


Mills  and  7odd  Pool  Meeuloixj  inVixAt 
Honey  <i;«  Abraham^  15  S 

2.  He  is  alfo  entitled  to  the  fmall  titbea 
of  the  village  of  Rofenam  and  other 
lands,  BUubford  nj,  Pitt,         252  natit 

LITTER. 

^juerey  Whether  hay  mowed  for  the  ptuw 
pofes  of  litter  is  ticheable,  Colljer  v. 
Houn/e^  44C 

LITTLE    LANGFORD. 
See  La  NO  FORD* 

LITTLEPORT. 

1.  The  vicar  of  LiV//r/0r/y  in  Cambridge* 
jSlfire,  IS  entitled  to  the  corn  tithes  of 
fuch  parts  of  ff^/relp  Moor  Fen  and 
LoiLell  Moor  Fen  as  lie  in  the  parifh,  in 
kind  ;  and  to  a  modus  of  an  halfpenny 
an  acre  for  depafturing  (heep  and  othei 
cattle  on  the  faid  fens  when  laid  down 
for  pafture,  O/wyn  v,  Page^  215 

2,  Part  of  Whelp  Moore^  Fen  and  Lowelt 
Moore  Fen  lie  in  the  townfliip  of  Ely^ 
Ofwyn  v.  Page,  a  i^ 

LONDON. 
See  St.  Botolph. 

LONGFORD. 

The  impropriaton  of  Saint  Catherine^  in 
Gloucejler,  are  entitled  to  the  fmall  tithes 
of  the  hamlet  of  Long/.rdia  kind^  AL 


Itn  V*  Chrittb'ey, 


^S« 


0 
I 


L  O  N  G  N  E  Y. 

A  bill  for  the  tithes  of  the  parifh  o(Longm 
myy  in  Gloucefiirjbirey  difmiflcd  with 
coflsi  Fryer  *v.  Sims,  590 

longstantor' 

1.  The  reftor  of  the  parifh  of  Sa*nt  MU 
chaely  in  the  town  of  Longflantony  in 
Cambridgejhire,  is  entitled  to  the  tiihes 
of  five  leys  of  land  io  Ingbem  Field, 
Jikins  nt.  Hatton,  418 

2.  The  owner  of  the  manor  of  Stanton, 
in  the  town  of  Longfi^sUen,  is  entitled 
to  a  foldage  and  (heepcoorfe  therein  for 
fix  hundred  (beep*  called  Mafter  Bur^ 
gojne*!  Fleck,  on  paying  the  re^or  of 

Saht 
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Saint  Michael's,  in  Lonejiantoa,  forty 
ihillings  a  year  in  lieu  of  the  tithes  of 
•  th*i  wool  and  lambs  of  the  faid  flock, 
and  of  al)  other  tithes,  except  grain  and 
liaj,  arifmg  on  the  faid  manor  lands, 
Athens 'v,  hat  ton,  417 

3.  There  feems  to  be  certain  portions  of 
lit  bet  in  the  parifh  of  Satnt  Michael^ 
in  Loa^ftantoKy  belonging  to  the  paridi 
of  All  Sutnti  in  the  laid  town,  Aikins 
v.Hatton^  '^12 

^..  The  fcitcs  of  the  two  fmall  cottages  in 
the  poflVlIion  of  the  Hat  ton  family  arc  in 
the  pari  ill  of  Saint  MUhacl<,  418 

5.  The  vicar  of  AllSuint!^  in  the  town  of 
L^ngjHantcfty  is  entitled  to  an  annual 
fum  of  twenty  pounds,  payable  by  the 
impropriator,  ^thns  t;.  Hat  on^      416 

(•  The  rc^orof  5^////  MichuCi^  in  Lcng- 
fiantony  is  not  entitled  to  have  notice  of 
the  letting  out  of  the  tithes,  Atkins  <v. 
Lor  J  WJloughbjy  41^ 

y.  Tlicre  is  not  a  moJui  of  four  pounds  a- 
year  payab'e  for  Lorti  IVilUuibhy  dt 
i>rji6«'/  lands  in  the  town  o^'  Longftan^ 
ton,  421 

L  O  W  E  S  B  Y. 

The  vicar  of  Lovjefiy,  in  Liicefttrjhire ,  is 
only  entitled  to  the  fum  of  fix  pounds, 
thirteen  (hillings,  and  fourpence,  from 
the  impropriator  of  the  parilh,  in  lieu  of 
all  the  (mall  tithes  ariUng  therein, 
CsMt  V*  Hinton,  %ti 


M. 


M  A  D  E  L  E  Y. 

1*  A  bill  for  the  vicarial  tithes  of  MaJe* 
/ff,  in  Shropjhiri,  retained  for  a  year, 
Tiayiof  V.  C^ompton^  ^7  j. 

2.  An  iifue  dire£led  to  try  a  nwdus  of  fix 
ihillings  and  eightpence  in  lieu  of  vica- 
rial tithes  of  the  parilh  of  Mudolty,  in 
Staffordjhirt,    M^ttcrpitkd  ^v*   AjhttQiy 

578 

MADRESFIELD. 

The  reaor  of  MadreifiJJ^  in  frorceffer- 

Jhin^  is  entitled  to  the  great  and  fm^ll 

tithes  of  the  parifh  in  kind,  particular* 


ly  to  the  tithe  arifing  onGarl/ordGrdnge^ 
tyndar  v.  H'itbtrs,  570 

* 

MALMAIN'S     PORTION. 

The  lands  out  of  which  this  portion  of 
tithes  arifes  in  the  parifh  of  Stok.^  in 
Effex^  afcertained  and  fet  out  under  a 
commifiion,  Davstt  *v.  Dupfa,        265 

MANURE. 

Tithes  are  not  payable  for  wheat  (bubble 
raked  and  gathered,  and  wholly  em- 
ployed as  manure,  Ttnnant  'v.  StulbtB, 

484 

M  A  P  P  E  R  L  E  Y. 

The  vicar  of  Kirkballam,  in  Derbyfiblre, 
is  only  entitled  to  fcventcen  fhillings 
and  fixprnce  a-year  in  lieu  of  the  tithe 
hay  of  the  hamlet  of  Mappnley^  Mar* 
tin  <v,  Ncuoatgatey  ^  321 

MARTIN  tHORPE. 

The  redlor  of  Martinthorpt,  in  'Rutland-' 
Jhi-f^  is  entitled  to  the  tithes  of  the  pa» 
filb  in  kind,  Jobn/on  v.  Sbuld^       39  j 

MELONS.     - 

Melons  and  other  fruits  of  the  Ike  kind 
grown  by  ntirferymen,  and  fold  as  arti* 
cles  of  traffic,  feem  titheable,  Adams 
v.H^aJUp^  164 

M  E  N  D  H  A  M. 

I.  The  vicar  of  M^ndbam^  which  is  part 
in  Sti^bk  and  part  in  Norfolk^  is  not  en- 
titled to  any  of  the  tithes  of  the  parifh 
in  kind,  but  only  to  the  fum  of  fixteen 
pounds  ten  (hillings  yearly  in  lieu  there- 
of, Sioikdalt  V,  Cciemany    '  29 

a.  The  impropriator  of  Mindbam  is  only 
entitled  to  a  fee  farm  rent  of  eighteen 
pounds  eighteen  (hillings  a  year,  in  lien 
of  the  great  tithes  of  tbt  Priory  Lmnds^ 

«  Stccidali  fu.  Coleman,  29 

3.  But  there  are  three  acres,  parcel  of 
five  acres  in  Meaconu  Field,  in  S-jfolk, 
doled  out,  and  three  acres,  parcel  of 
four  doled  out  in  the  fame  field,  and 
two  acres  in  the  adjoining  parifh  of 
IVickirdalfy  in  Siffolk^  which  pay  tithes 
entire  to  the  impropriator  or  vicar  at  the 
rate  of  two  fhiliiiigs  and  fixpencc  an 

acre* 
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acfc»  except  when  fowed  with  hay  feed, 
Si»<UmL  fv*  Coleman,  30 

MERE. 

The  vicar  of  Jkfff,  a  peculiar  jurifdl^on 
united  and  annexed  to  the  deanery  of 
Sarum,  in  WH'Jh  rf^  is  entitled  to  the 
tithes  of  lambsi  hops,  wool,  grafs  feeds, 
and  thj  agi(Vment  of  barren  cattie  in 
kind;  but  he  is  only  entitled  to  tvvu  (hil- 
lings a  cow,  fourp^nce  a  calf,  one  pen- 
ny an  ancient  orchard,  one  penny  an 
ancient  garden,  and  one  penny  a  yard, 
in  lieu  of  the  tithes  of  milk,  calves, 
fruit,  garden  ftutf,  and  ;  oultry  on  Chor^ 
nagc  ta.m^  Al'.tx  nj.  Pitman^  180 

MERGER. 

A  portion  of  ti  hrs,  the  lanJs  of  which, 
from  1  n,  th  of  time  or  other  caufes, 
cannot  no  afcertained,  is  not  on  that 
account  iner'^:d  in  the  tithes  of  the  rec- 
tory, D^vie*  1/.  Dupieif  262 

M  I  C  K  L  E  T  O  N. 

!•  ^*^^,^V;. ether  the  v\c2iT q{ 3fiuHetont 
in  GhuceJ-jhr  ,  is  entitled  to  the  tithes 

^  of  hay  and  other  tithes,  except  corn, 
wool,  and  lambs  in  the  harslet  of  Clop^ 
tovf  or  only  to  three  pounds  a-ycar  for 
the  tithes  of  Uf'pfr  Cio/>ton,  and  five 
pounds  a-year  for  the  tithes  of  Lo-wtr 
CupioM,  and  to  one  pound  a-year  for 
the  tithes  of  thg  Parit,  field  v.  Ro- 
beiij,  146 

2,  ^^rey  Whether  there  is  not  a  modut 

'  of  ten  pounds  a-year  payable  in  lieu  of 

the  predial  tithes  o»    the  town(hip  of 

Mickletotty  in  the  pariih  of  Romaiakirky 

SA  Torkfiiri,  Btigh  ^.  BaintriJget    52 z 

MILE    END. 
S.e  Stepney,  • 

MILK, 

I.  The  whole  of  the  milk  milked  on  each 
tenth  natural  day,  as  well  in  the  morning 
as  in  the  evening,  is  ro  be  fet  out  as  and 
for  the  tithe  of  the  milk  of  the  nine  pre- 
ceding days,  BoJ*w9rtb  v»  Lfmhricby  24 

f  •  A  cuftom  to  pay  four  pounds  of  butter 
for  every  milch  cow,  and  two  pounds 
for  every  drop  milch  cow  and  heifer,  ia 
]ieu  of  the  tithes  of  milk  and  calves^  is 
goo4y  Binttit  V.  Altnbj^  69 


3.  A  cuilom  to  pay  nine  cheefes  made  of 
the  party's  own  dairy,  in  lieu  of  all 
tithe  milk  made  into  cheefe>  is  good, 
Bennet  v,  A  lenBy,  60 

4.  The  tithes  of  milk  mud  be  fet  oat  by 
every  tenth  meal,  and  not  the  tenth 
meal  of  each  cow  morning  and  evenings . 
as  the  cows  come  in  to  be  milked,  Hw" 
cbitts  *v»  FuUt  1^5 

5*  A  cudom  to  pay  one  penny  halfpenny 
a-year  for  every  farrow  cow,  and  two* 
pence  a-year  for  every  ne^ja  held  iotv, 
provided  that^he  occupier  has  not  had» 
during  the  year,  more  than  five  calve  » 
and  that  if  he  has  had  more  than  five 
calves,  then  one  penny  halfpenny  for 
every  cow  in  lieu  of  all  tithe  milk,  is 
good,  SclU  'V,'  Fevivuk,  247 

6.  The  tithe  of  milk  dated  to  have  been 
fet  out  by  every  mntfentb  and  tnueniUtb 
meal ;  and  that  the  reclor  had  received 
the  fame,  except  twice  or  thrice,  when 
the  cowkeepcr's  fervants,  at  the  next 
time  of  n  ilking,  threw  the  tithe  milk 
away,  in  order  to  have  the  ufe  of  the 
veiTels;  and  the  faid  datement  allowed, 
Baktr  *v,  Mafow^  2^8 

7.  The  tithes  of  milk  mhd  be  paid  by 
every  tenth  evening  and  every  tenth 
mornings  meal,  and  is  due  although  the 
cows  are  fed  on  the  after  padure,  the  fird: 
cut  of  which  had  paid  tithe  hay,  Qbap^^ 
man  <v,  Lan/r,c-u:n^  36c 

8.  See  alfo  CoUytr  <v,  Ho-wfr,  441 

9.  The  tithe  of  milk  is  due,  and  fhall  oe 
paid  at  the  place  where  the  cow  is  milk- 
ed, and  be  fetched  from  thence  by  the 
parfon,  unlefs  there  be  a  cudom  in  the 
p.iriih  for  the  cowkceper  to  deliver  it  to 
the  parfon  elfewhere,  or  at  the  church 
porch.  Hale  *i\  Macbeth  529 

MILLS. 

I*  A  water  corn  mill  dial!  pay  the  tenth 
part  of  the  clear  profits  arifing  from 
the  com  ground  therein,  over  and  above 
all  the  necelfary  charges  and  expences  as 
and  for  the  tithes  thereof,  ffiiJiams  a/. 
E^e,    ^  217 

2.  The  tithes  of  mills  diall  be  paid  of  the 
clear  yearly  gains  and  profits,  after  de« 
dud^ing  the  rent,  fervants  wages,  rem 
pairs,  and  other  expences  and  out-go- 
ings.  Hall  "J.  Uackih  ^30 

A  iieiv 


3-  A  new  water  com  mill  erefted  upon 
the  fiiteofan  inciencmitlisentiiledio 


at]  the  pfivilcgCG  bclongmj 


othea 


Citm  niiHi  ^cMto  v,  mtajeti,  ;^a 

4.  A  bin  lefpe^ing  (de  tiihfs  of  a  mill 

difmitTcd  wilhout  coftSj   it  being  anew 

queftion,  Gachu  i.  Hajnsi,  58S 

M  O  L  T  O  N, 

An  iiTue  ditefied  to  ity  the  validity  of  a 

r^a/  compc^ita  as  to   the  liihe  wood  of 

ibe  [»Ti(h  of  Nerib  Molua,   in  Dii^ai,- 

fiiuu  Parktr  V.  BaatffjUi,  581 

M  O  N  G  H  A  M. 

The  reflor  of  Link  Mmgham,  in  Kc»t, 
h  cniiiled  ii>  [he  great  ilihes  in  kind  of 
ibofc  lands  in  the  parifh  which  were 

i ranted  by  Hn>r7/i<£.fi(6tothc->riA- 
i/Sa^e/'CiiawrAifrj',  and  which  wetcle- 
foK  pucrl  of  the  poflcflioDS  of  the  mo- 
uaftery  of  5<o«/  Jupn,  tVbm  ^.  Vriin^, 

M  O  U  L  T  O  N. 

The  Impropriator  of  Mouiiao,  in  A>r. 
ibampie-jli'ft,  is  entitled  to  the  great 
lithes  aiTUrpt'i  Landt  in  kind,  Haiisa 
■v.Ptll,  3S3 

MOUNTNESSING. 

AnifTuedireffed  to  iry  whether  the  plain- 
tiffis entitled  to  ihc  tithes ofcertain lands 
in  the  pariih  of  MiiuniniJ.rg,  in  Ep.t, 
iM'i  Fitri  V,  BluKoii/i  593 

M  U  N  D  E  N. 

T  he  tcfloc  of  L.iiU  Uy»Jii>,  in  Httfford. 

Jhirr,  \%  eniiiled  to  the  tithes  of  Liii-'y 

/■-run  in  kind,   Hiyjhaa  -v.  SftKn,   lol 

M  U  R  L  I  N  C  H. 
The  f  icsrial  tithes  of  the  paiiftv  of  Mvr- 
liiKb,   in  Somtrjtijhirt,  decreed,   'Jt'tfj 
v.Stta»gcii/ey  ,  ^%-j 


N  A  P  T  O  N. 

The   governors  of  Leufflcr  Htfphs\,  in 

^'iwiu.fi,     ate    irciTupriatoii  of  the 


rcflory  of  ATj/^sr  bu  iht  fj.ll,  in  If'*^- 
nut,kfii'i,  and  are  entitled  10  the  tithe* 
of  corn,  grain,  hay.  Iambs,  and  otbei 
impropriate  tithes,  particularly  the 
tithuof  wm/id  kind,  U'otfia  ir.  H<^, 

NEATH. 
The  reflor  of  fCiaib  and  Uanfviuh,  in 

GlanBfgaitfoirt,  is  only  entitled  to  _a 
moiety  of  the  fmall  tithes  arifing  in 
the  tiimletsofff<rt/i'(«andC/i«i  bot 
the  faid  fmall  tithes,  except  of  giiden 
fluff,  art- payable  in  kind,  E4ivardfO, 
th,^M,  178 

N  E  S  T  O  N. 

The  warden  and  fcholan  of  Wpic  CJligi, 
in  Ox^t/d,  are  the  improptiatcrs  of  tbc 
rcftory  of  Eaft  N'/ia  and  //./for.  in 
Kanhampio'ijbirt,  and  arc  cniiilcd  as 
fjch  to  the  lithes  of  com,  train,  and 
hay  in  kind  throughout  the  panfli, 
OglaiJir  -v.  iwV  Pta^tit,  319 

NEWARK. 
The  vicar  of  NiwMrt  Kfrni  Tmi,  in  AV- 
litgbamjkiri,  is  entitled  to  all  the  titbei 
of  the  patifh,  CKcpt  of  com.  grain, 
hay,  wool,  and  lambs  in  ind  i  aho 
ALSO  to  an  annual  ftipend  often  poondi 
a-jsar  from  the  icfior,  Fjnn -v.  OrJti- 
",  E4 

NEWCHURCH. 

The  lithes  of  the  parift  of  A'""  Cburei, 
in  Hamfi/biTi,   decreed.  Bull  -v.  thilit, 

NISI     P  R  I  U  S. 

In  what  cafe  the  court  will  difcharge  an 

order  oi iij: print,  30a 

N  O  N     RESIDENCE. 

If  a  reflor  etiier  into  a  compolition  with 
his  psrifhioners  for  their  tithes,  and  re- 
fide  ol:!  of  the  paii{b,  a  recovery  of  the 
penaliief  againit  himon  the  ftatute  of 
non-Tclidence  i^  no  breach  of  the  com- 
pcrilinn,  Aiiin/tn  4/,  Falkti,  399 

NORTH    CURRY. 
The  Ticar  of  K^ib  Currj,  with  the  ch»- 
geltw 
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ptlfics  of  Weft  Ha'tb  and  Stoke  Gregcrjt 
in  Somerfttfhirt  annexed,  is  only  entitled 
to  two  (hilling*  for  every  fcore  of  fl  eep 
ihorn  in  the  parifh,  in  lieu  of  the  tithe 
wool  thereof;  to  one  penny  a  week  for 
every  fcore  not  (horn,  but  depaftured  in 
the  parifh,  in  lieu  of  .he  agiftroent  tithes 
thereof;  to  one -(hilling  a  hogOiead  of 
cyder,  in  lieu  of  the  tithe  app!e9  from 
which  it  was  n^ade ;  to  the  produce  of 
an  acre  ofLyat  iVoou  in  lieu  of  the  tithe 
wood  of  the  parilh ;  and  to  twopence 
for  a  iingle,  and  four  pence  for  a  married 
perfon,    in  lieu    of   Eafter  ofierings* 
h^optrv.  fFil/iMf  176 

NORTH    SEARLE. 

The  re^or  of  North  Starle^  in  LinaU* 
Jhire,  is  entitted  to  the  tithes  of  thoic 
inclofed  grounds  which  were  forn^erly 
common  open  fields  called  Eafifteli% 
NorthfieU^  and  SouibfieU  in  kind,  and 
not  to  a  modus  of  one  fhilling  an  acre* 
Cart*wright  *v»  dl/aM^  88 

NOTICE, 

X.  Notice  given  on  the  eighth  of  Septem- 
ber  is  not  fufiicient  to  determine  a  com« 
portion  for  tithes  from  year  to  year, 
—      the  year  ending  on  Mubatlmas  Ddj,  J" 
fr^t.  dams  v,  JValUrf  /rd. 

^.  Notice  given  in  one  year  to  determine 
a  compolition  ending  at  Michaelmas  in 
the  preceding  year,  infided  on  as  infuf- 
ficient.  hue  the  tithes  demanded  by  the 
bill   decreed,  Blakifion  a;.  KirJIemaa, 

2IK 

3.  Notice  given  on  the  twenty-third  of 
NIarch  is  fuflicient  to  determine  a  com- 
'pofition  for  tithes  ending  on  the  thir- 
teenth of  Odober  following,  Bonvjhernf. 
Morgan,  426 

4.  Notice  given  in  the  month  of  March 
.  1792  is  not  fufHci'nt  to  determine  acorn- 
>  pofition  ending  at  MUhatlmas  1792,  Hilt 
\  V.  Tinktr.  505 

NURSERY    GROUNDS. 

The  produce  of  nurfery  grounds,  whether 
fruits  or  plants,  indigenous  or  exotic,  if 
fold  in  the  way  of  trade,  arc  tiiheable, 
JidAfHt  a'.  IVaUtft  \  56 


^ 


O. 

O  A  K  E. 

There  arc  modvfet  payable  in  the  parifli  of 
Oakty  in  Somir/tffoiref  in  lieu  of  th« 
tithes  of  hay,  milk,  garden  ftuflF.  cyder, 
apples)  and  calves  killed  for  the  owner'* 
family  ;  and  th^  redor  enjoys  a  piece  of 
land  called  thi  Tithing  Jtire^  in  lieu  of 
the  tithes  oUbi  Fi*vi  Miads^  Sloc^mht  "v, 
BMd^  5i 

O  A  K  L  E  Y. 
S^#  Brill. 

ODDS. 
A  cuHom  to  pay  twopence  for  every  odd 
lamb  yeaned  in  the  parifh,   and  two- 
pence for  every  odd  fleece  of  wool  (hota 
therein,  is  good,  H^oilacomki  *u.Majh  tf* 

O  D  I  H  A  M. 

ThcTTcarofO^/A^w,  in  Hampfiiu,  is  en- 
titled to  the  tithes  of  turnip  feed,  c\&ctt 
feed,  and  hay  feed,  although  the  fame 
had  been  immemorially  paid  as  gnat 
tithes  to  the  impropriator  of  the  parilh, 
IVatkias  v*  Baxttr,  30$ 


PAILS. 

If  the  parlon  do  not  in  proper  time  empty 
the  pails  into  which  the  tithe  rrilk  ispat, 
and  the  cowkeepcr  thrpw  them  over  10 
have  the  ufe  of  his  pails, yet  it  feems  that 
the  payment  of  the  tithes  is  goodi  Baiw 
V.  M'f/oa,  *S7 

PARK. 

If  an  ancient  park  be  difcharged  from  the 
payment  ot  tithes,  and  certain  lands  be 
taken  in  from  the  open  fields  and  com- 
mons^ and  added  to  fuch  park,  no  tithes 
are  due  for  tht  deer  fed  on  fuch  newly 
inclofed  lands,  Dit*vis  *o,  Bag^t,     299 

PATELY    BRIDGE. 
^ee  RtPPON. 

PAYMENT. 
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PAYMENT, 

>^hat  (hall  be  confidere'd  good  payment  of 
the  tithes  of  lambs  and  milki  Baktr  <i/. 
MaJoKy  257 

PEASE. 

^ifi.  Whether  a  cuftora  to  fet  out  the 
tithes  of  peafe  in  wads  is  good,  Manull 
V.  Faiaff  564 

PETERSHAM. 
Sii  Kew. 

PIGS. 

* 

1.  ^irre,  WhetKcr  a  cuftora  to  pay  two 
(hillings  and  £xpence  a-year  for  a  breed- 
ing fow,  in  lieu  of  the  tithes  of  a!l  the 
litters  of  pigs  (he  may  have  during  the 
year>  begood>  Plumhi  ^.  Pickiring^    32 

2.  Tithes  (hall  be  paid  for  a  litter  of  pigs, 
although  the  number  be  under  ten  *  and 
the  time  of  paying  foch  tithes  is  when 
the  pigs  are  weanedi  Hagiard  v*  HaU 

Ji<WI,  121 

PINCHBECK. 

The  manner  in  which  the  vicir  of  Pi/tch- 
hck^  in  Lincolnjhirty  is  entitled  to  his 
tithesy  particularly  the  tithes  of  lands  on 
the  eaft  and  we(k  fides  of  tht  Old  Fen 
Dyktf  Wayett  v.  HiBkj^  567 

PINE    APPLES. 

Pine  apples  and  other  fruits  of  the  like  kind 
cultivated  b/  nurferymen,  and  fold  in 
the  way  of  trade^  feem  titheablc,  Adams 
Vmff^aUir,  164 

P  L  E  A  D  I  N  G. 

1.  A  plea  denying  the  plaintiffs  title  to 
the  redory  allowed,  MUkUikwMtt  'u. 
BattU)f  68 

2.  Same   pointy  Broadlty  <v.  BrotkUbank^ 

90 

3.  The  ftatute  13.  Eliz.  c.  20.  of  non- 
'  refidence  pleaded  to  a  bill  for  tithes, 

Hyjbam  a;.  S/inrf,  1 03 

4*  To  a  bill  for  tithes  of  a  particular 
eilate,  the  owner  may  (hev^  that  they 
have  imifemorially  been  taken  by  the 
owner:,  thereofj  and  that  they  hav^  been 


conveyed  from  purchafer  to  purchafef 
with  the  eflate  as  Jay  propertyi  Scort  t/, 
Wright  i  icy 

5.  The  inhabitants  of  the  parifh  muft  be 
parties  to  a  bill  which  feeks  to  efiablifh 
parochial     moduja^     Foy     'u.      Ltfifr^ 

233  n9th 

6.  The  word  **  g^(»fs*^  which  had  by 
miftake  been  inferted  in  an  ifTue  dire^ 
ed  to  try  the  validity  of  a  modiny  or- 
dered to  be  expunged^  Btnngt  «u.  Ptmrt^ 

7.  In  what  cafe  a  commiffion  iffued  to 
afcertain  boundaries  and  certificates 
returned  thereon,  are  defeftivcj  Difuh 
'v^  Pt4ffi3,  263 

8.  In  what  cafe  it  is  neceflary  in  a  bi(l 
brought  by  a  vicar  to  make  the  im- 
propriator a  party  to  the  bill>  Cafe  <r. 
Him^,  273 

9.  To  a  bill  brought  by  a  vicar  to  reco* 
rer  the  tithes  of  turnip  feed,  clover  feed, 
and  hay  feed  ;  it  is  not  fufficicnt  for  the 
defendant  to  plead  that  the  tiihes  of  the 
faid  articles  have  been  immimtrially  paid 
to  the   impropriator  of  the  parifh  as 

-     grtat  tithes,  IVatkim  v.  Baxter,       30^ 

10.  A  bill  brought  to  cftablifh  we^dujes^ 
ordered  to  be  made  a  bill  for  perpctu- 
ating  the   teflimony   of  the  plaintifis 

witneffes,  Coventry  '<v,  Burfiem,         345 

11.  To  a  bill  for  tithes  the  defendant 
cannot  plead  that  the  plaintiff  had  let 
them  to  another  perfon,  and  that  he 
was  bound  to  pay  them  to  the  kfTeet 
Evans 'v/Ciarhf  356 

12.  In  what  cafe  the  impropriator  moft 
be  made  a  party  to  a  bilt^  EUts  v,  Seuif,. 

358 

13.  Modufts  laid  generally^  and  not  con. 
fined  to  any  particular  lands,  are  badly 
pleaded.     See  the  cafe^  Crrft  *v^  Aytw^ 

362 

14.  A  moiui  of  threepence  an  ox-gang  of 
land  payable  every  Mtd/unuiur,  in  lieu 
of  tithe  hay  improperly  laid*  Mafkham 
<u   Laycficikf  373 

ij.  A  bill  by  a  re<aor,  flating  that  he 
had  entered  into  a  compofition  with  hit 
partfhloners  for  their  tithes,  on  condi- 
tion  of  their  fufitring  him  to  refidc  out 

of 


flim  on  the  Itatute  ol  non-midcnee, 
ar.d  recovitcd  the  penalties  thereof,  and 
there!)/  broken  the  agreement,  he  wa» 
entitled  to  his  cither  in  kind,  is  bad, 
JtkmM  -v.  Fili'i,  399 

i6.  To  a  bill  praying  an  account  of 
tithes,  the  defendant  Med  a  cVofs  bill 
alfo  praj-ing  an  account,  and  on  the 
re^cr  rubcniiting  to  account,  both  bill* 
atedirmiiTed,  the  one  with,  the  othei 
without  cofts,  Filrwoodv.  Gmriiiii,  449 

t^.  Several  inconriflent  defences  pleaded, 

NagU  l:  Ed-^ordy  486 

18.  A  bill  difmifiedbecaure  the  owners  of 
the  inheritance  of  the  lands  for  which 
a  imdti  wai  fet  up,  wtie  not  before 
the  court,  Clajii.  Yells,  £84 

POLING. 
The  tithes  of  Do'iin  Cifff,  Harmai  Copfu 
and  ihi  Dtmy,  m  the  parith  of  Poiing, 
in  Saffix,  decreed,  and  iflbes  direfted 
ss  to  Nivihea/i  Farm,  Dinbttm  *.  Sbtl. 
h.  S74 

POPLAR. 

I.  The  lands  belonging  to  the  mannor  of 
Paflar  ate  not  tithe  fiee,  Braiibiaaiit 
V.  Berliy,  jgi 

I.  There  is  ■  tradui  of  fouipence  an  acre 

payable  to  (he  rejior  of  Sttpaij,  in  Itcu 

of  the  agillment  tithe)  of  Peplar  Marp, 

39' 

PORTESHAM. 

The  impropriator  of  PtniPam,  in  Dtr- 
Jtiflfin,  is  only  entitled  to  one  (hiltiog 
and  twopence  on  Old  MUhailmai  Doj 
for  every  milch  cow  depafturcd  on  the 
lands  called  Waian  Farm  and  Rictardi 
Bftaii,  in  lieu  of  the  tithes  of  milk  and 
calvcii  Hti'dj  11,  Kt  lifwaj,  39 

POTATOES. 

I .  A  cullom  (o  fay  eight  (hiUings  an  acre, 
in  lien  of  the  tilhe  of  Aeld  potatoes,  ia 
bad,  Plumiv   Pi-hn„g,  31 

3.  Potatoes  planted  occalionally  in  fma'll 
fpots  of  land  at  tlic  corners  and  cdgea  of 
fields  where  the  plough  cannot  go,  and 
tf/amid  i»  ibf  familj  are  not  tilheable, 
Baldwin  V.  Aiin/tM,  jO 


^^ri.  Whether  a  cuflom  to  pay  fwm'j- 
ftur  <ggi  every  Sanfiay  called  £gr 
Saifday,  in  lieu  of  all  the  tithes  of 
poultr/i  is  good)  Uaicb  f.  G«riMg,  jj9 


R.A  B  B  1  T  S. 

Rabhit*  bred  in  una  grmd  added  to  aw 

»ld  naarrtn    that    was    dlfcharged    of 

tithe*  arc    not    titbcablc,    Diivei  v. 

Bagai,  J  99 

ragdale'side. 

StI  AlSCABTH. 


R  A  K  I  N  G  S. 

Tithe*  ire    payable  for  iht 

barley  and  oats,  Htwardv. 


r«ii»g,    of 

Be-vingdf*, 

5+6- 


RATCLIFFE. 

1.  The  lands  called  Htlmt  Pirrrrptht  and 
Lamii  Cm  are  not  in  the  parifh  of 
JiaUhJi  MfeM  Trimt,  D»viiif4n  v.  Taj- 
A'l  141 

2,  The  vicar  of  gatf!,p  mpon  T'lnl  i* 
only  entitled  10  twopence  a  milch  cow, 
and  one  penny  aftropper,  in  lien  of  the 
tithes  of  calves  and  milk ;  to  fonrpence 
a  mare,  in  lieu  of  the  tithe  of  foals; 
and  to  fiKpence  a  fwarm  of  bees,  in 
lieu  of  the  tithes  of  wax  and  honey, 
Da-ulmfert  <u.  Tayhr,  I4I 

RICKMANSWORTH, 

Thcreflorofff/fimfl"/"'"'*.  ""  Ni-ifird. 
jhiri,  is  entitled  to  the  tithcr  of  the 
rakiagt  of  torn  and  other  grain,  and 
alfo  to  the  tithes,  of  the  aftermath  of 
bay,  Haviatd  -v.  B.wngdf*,  J46 

R  I  P  P  O  N. 
The  dean  and  chapter  of  Riff  ant  in  IV/. 
pin  arc  entitled  to  all  the  profits  of  the 
late  collegiate  church  of  Si.  IfJlfrtd, 
commonly  called  the  rcmniimhaiu  mftrj, 
the  dividmt  momj,  the  lemmaaiiiti,  alL 
fmall  (ithet  except  of  wool  and  lambs. 


A    TABLE    OT    CONTENTS. 


and  all  other  dues  thereto  belonging, 
arifing  ift  the  chapcliy  of  Pately  Bna^i, 
and  the  townftiip  o£  Dacretam  Be<vt*ljj 
Dean  and  Chaffer  tf  R'ppon  «.  Parker^ 

ROBOROUGH. 

The  rc6lor  of  Robot ou^b^  in  Dti'oifjhir^f 
is  only  entitled  to  certain  mcdufny  in 
lieu  of  the  tithes  of  milk,  calves,  gar- 
den ftuffi  ewes,  odd  iambs,  odd  fleeces 
of  wool,  colts,  hay.,  firewood,  See. 
WoUacombi  i/.  Uayy  249 

ROC  H  BEAR  E, 

The  tithes  of  the  parilh  oiRotbbeart,  in  D,'» 
wmlhirt,  decreed,  the  modui\ii  lieuthereof 
not  being  well  laid,  Vy  v.  DuntTct,  587 

ROMALDKIRK. 

1.  The  rc^or  ti  Romatdkirky  in  Yorkjhire^ 
is  entitled  to  the  tithes  of  calves,  lambs, 
apples,  wool,  pigs,  turkies,  and  gecfc, 
in  kind,  BUgh  nj.  Bainbridgt^  516 

J.  The  rcftor  of  )J^«»^/</irVi  Is  entitled  to 
the  tithes  of  Wift  Park  and  WnMergiU 
Farm  in  kind,  Bligb  v.  Bainbridge^  520 

3.  But  f«<rr#,  Whether  there  are  not 
modu/u  of  five  pounds,  thirteen  (hilling, 
and  fourpence  a-year  payable  by  the 
occupiers  of  the  lands  in  the  townfliip  of 
LariingtoH,  in  the  faid  pariih,  called 
thi  9Mt  pioiiit  in  lieu  of  all  predial 
tithes;  of  four  pounds,  f(Kir  {hillii^s» 
and  fevenpence,  m  lieu  of  the  agiftracnt 
tithe  of  the  townihip  6{Romaldki^k  ;  of 
ten  poimds,  in  lieu  of  the  agiftmcnt 
tithe  of  the  townihip  of  MukietM;  and 
two  pounds,  four  (hillings,  in  lieu  of 
the  agiftment  tithe  of  the  lands,  called 
Hurrjdot  Pari,  Wtft  End,  the  Da/e,  and 
the  out  placts  in  the  townihip  of  Hun* 
dgrtbwaiti,  Bligb 'V.  Baiubrid^tt     52 1 

ROTHERHAM. 

The  ic^or  of  RotberbtUnt  in  Torkjbtrti  is 
bound  to  pay  a  pcnfion  of  twenty  pounds 
a  year  to  the  dean  and  canons  of 
if.  George* s  Chapel,  in  If'ind/o'j  the 
CauOttJ  of  Wind/or  *v»   Lord  EJingbam^ 

267 

R  O  T  H  W  E  L  L. 
The  vicar  of  Rothvull^  in  Torkjhlre,    is 
4 


entitled  to  the  tithe  of  hay,  and  to  all 
fmall  tithes  arifing  on  the  ancient  farm^ 
calltd  Rftb*well  haigb  Ejiate,  in  kind, 
Ord  'v.  Clarke,  4^0 

ROWLEY. 

1 .  ^'rtre,  Whether  the  rc«5^or  of /?£>Wa>  la 
YLfkJhirty  is  entitled  to  the  great  and 
fmall  tithes  of  the  towrnfhip  of  Rijby% 
in  kind,  or  only  to  certain  madyj-h  i" 
liea  of  the  tithes  arifmg  on  the  demffnt 
land f  9  and  tbe  ancient  tnclofures  of  the 
faid  townihip,  Ctoft  «r.  Aytr^  361 

a.  "^utt^MaWaltir 'u.BradJha^'i  361  notis 

RUDBAXTEN. 

The  rt^ioT  of  Rndbaxfetr,  in  Pemhrckefiin^ 
is  entitled  to  the  great  and  fmall  tithes 
of  the  parilh  in  kind,  Turner  v*  tf^'l- 
iiam*%  533 


S. 


ST.    ANDREW. 

See  HoLBORM.— BLua'BoAR  Iwif. 

The  agiftmcnt  tithes  of  (beep  fold  be- 
tween Ihearing  dav  and  (hearing  day, 
milk,  calves,  garden  lluflF,  hens,  eggs, 
hay,  wool,  lambs,  pigs,  &c.  of  the 
parilh  of  St.  Andnw^  in  Herfrdplre^ 
^'ccitt^i  Ryder  'v.  Gould,  sS*' 

ST.  BARTHOLOMEW. 

\^n  iffue  direfled  to  try  m»du/n  in  the 
parilh  of  St.  Bartbolomew,  near  the  city 
of  Cbicbefier,  Collins  <v.  Digitus,      57 S 

ST.    BOTOLPH. 

The  redor  of  St.  Betolpb  without  Aldtr/^ 
gate,  in  the  city  of  L*mdon,  is  only 
entitled  to  tithes  on  houfes  in  this 
parilh  according  to  the  rates  fixed  by 
an  inquifition  taken  in  tbe  year  1^29, 
and  not  according  to  the  itarute  aitd 
decree  of  37.  Hen.  8.  c*  iz,  Breuafiou 
V.  Heron,  33* 

ST.    CATHERINES. 

The  impropriators  of  the  parilh  of  ^/.  Ca- 
then  tie,  in  the  city  of  Glomeefta*;  arc 
entitled  to  the  fmall,  tithes  of  the  haair 

let 
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let    of  Longford,   in    kind,    AlUn  <vm 
Cbriubleyt  251 

ST.     GERMAIN. 

The  tithes  of  St.  Germain^    in  Cornwall 

.    excepting  firewood  and  garden  iluffj  for 

which  a  hearth  penry  and  a  garden ptnmy 

are  payable,  decreed,  GLnvdl  ^v.  Tre- 

ST.    GREGORY. 

The  impropriator  of  St.  Gngotyt  in  Sud^ 
bury^  in  SmffaH^  is  entitled  to  the  tithes 
of  Fulling  Pitt  Mtttd§w,  Upcbir  v.  tbt 
Mayor  of  Sudbury,    ,  1 1  j 

ST.    KEVERNE. 

The  manner  in  which  the  vicar  of  5/. 
Kt<vtrnt^  in  Cornwall,  is  entitled  to 
the  vicarial  tithes  of  the  parifh,  /^i///. 
amj  <u,  IVUliamj,  ^6 

ST.    MARY. 

The  tithes  of  the  vicarage  of  the  parilh  of 
St,  May,  in  the  borough  of  Ltutfter^ 
particularly  the  twoe(Vates  therein  call- 
ed 1Ve::c^  ti  E/laify  and  Dinneits  Hall 
Eftate^  belonging  to  the  corporation  of 
LfUffter,  decreedi  Tbi  M»fr  rf  Lticifttr 
V.  Rudingf  j^^j 

ST.    M  E  W  A  N. 

The  tithes  of  milk»  wool,  and  Iambs,  and 
Eajfir  offerings  of  the  parilh  of  St^ 
Mtwau,  in  Cornwall,  decreed,  Carm 
tbi^  V.  Edwards,  j8o 

ST.     PETERS. 

The  impropriator  of  the  parifli  of  St. 
Fg/er*s  in  Caermartbenfitre,  is  entitled 
to  the  tithes  of  the  wajie  lands  therein, 
which  belong  to  the  corporation  of 
Carmartbeu ;  for  they  are  not  barren 
lands  within  the  meaning  of  the  ftatute 
of  2.  Sc  3.  Edw.  6.  c.  13,  f.  5.  Jonts  <z/. 
LiDawds^  37« 

SALEHOUSE.- 
St$  Wraxham. 

SANDALL    MAGNA. 

|.  The  injpropriator  of  the  tithes  of  the 
townfhip  of  SandJt  Magna^  in  forl^ire^ 
Vol.  IV. 


is  entitled  to  the  tithes  of  weldi  clover 
feed>  line  feed,  and  agi(^ments  arifing 
in  the  faid  townfhjp,  aod  to  the  hay 
on  the  7 it  be  Laitbt  Clofe,  Gill  v.  Z  icb, 

2.  But  qu^ert,  as  to  the  tithe  of  tnmipt 
and  potatoes,  and  the  tithe  hay  and 
agidmcnts  of  certain  lands,  Gill  *v. 
Zoucb,  354 

3.  The  lay  impropriator  of  the  tithes  of 
the  townfhip  of  Sandall  Magna  is  enti- 
tled to  the  agifiment  tithes,  the  tithes  of 
hay>  rape,  rape  iced,  clover,  clover 
feed,  weld,  and  other  tithes  arifing  on 
the  lands  called  Townftnd  Cloft,  Pugnel 
Cloje, .  and  CaJlUfald  Clofe,  in  the  i[aid 
townlbip^  in  kind>  Gill  1/.  Zotub,    478 

SANDHURST. 

The  tithe  of  the  parilh  of  Sandbnrft,  in 
Ktnt,  decreed,  Hodgfon  v.  Turntr,  584 

SAXHINGHAM, 

llie  redor  of  the  confolidated  parifhes  of 
Saxb.'ngbam  and  Sbarrington,  m  Norfolk, 
is  only  entitled  to  one  penny  a  cow  in 
thofe  parts  of  the  faid  parifhes  that 
were  anciently  within  the  parilh  of 
Saxbingbam,  in  lieu  of  (if  he  milkt  ^z- 
nMod  t/,  Hurrtll,  40a 

S  E  A  R  L  E, 
,See  South  Sba&li.* 

SEDGEBROOKE. 
Set  Allington. 

S  E  CLU  ESTRATION. 

In  what  cafe  a  writ  of  fequeftratioa  (hall 
ilTim^  Ufibtr  0/.  Mayqr  of  Sudbnry,  113 

SERINGHAM. 

1.  The  lands  called  TbomasFarm,  in  the 
pariih  of  Striifgbam,  in  Torkjhiro,  pay  a 
modui  of  feven  (hillings  and  (ixpence  a 
year;  and  the  lands  called  Taylor* s 
Farm,  a  modus  of  ten  (hillings  a  year  in 
lieu  of  the  tithes  thereof,  Zoucb  <v. 
Hndfin,  555 

2.  The  tithes  of  the  water  corn  mill  in  the 
townihip  of  Honjham,  in  the  parilh  of 
Stringbam,  ere^ed  on  the  fcite  ot  Hon^ 

Jbam  MjU,  arc  a  portion  of  titbts  in  grofs, 

S  s  fepar^ite 
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feparate  and  diftinfl  from  the  rcf^or}^ 

Zoucb'V.Huiyhn.  558 

3,  T\\e  tt,^oi  oi  Seringham  is  only  enti- 
tled to  a  modut  of  fix  po'.inds  a  year,  in 
lictt  of  the  tithe  of  certain  lands  in  the 
townlhip  oi  Houjham,  Zouib  1;.  Hudjov, 

560 

jL,  The  third  parts  of  all  the  tithes  of 
certain  lands  except  a  clofc  called  ihf 
Oxdoft^  and  two  thirds  of  the  tithes  of 
the  lands  called  the  H^gb  Gamfiets,  the 
Middle  Gamftin^  the  low  Gamfitrsy  the 
the  Of  tat  /«?  ,  and  the  Litt'  If^s,  arc 
Z  par f ion  ef  tithes  in  gro/,  diftinfk  from 

theredloiy,  Zoucbv.  Hyd/oti,  560 

c,  Thete6lor  of  Seri^rgbam  is  entitled  to 
the  tithe  of  the  Oxch/gt  and  other  lands 
sn  the  parifh)  in  kind,  Z^ucb  1;.  IJuJIon^ 

S  H  A  R  R  I  N  G  T  ON. 

» 

Set  Saxhingham. 

SHEEP. 

r.  A  cuftom  to  pay  threepence  for  tv^ry 
Iheep  not  fhorn  in  the  pariih  ;  and  one 
fleece  for '  every  hundred  lliecp,  for 
every  month  fuch  (hcep  brought  in 
after  CanJ^mas.  and  fhecred  in  tiie 
parifh,  are  depalliircd  therein,  in  lieu 
of  the  agiftment  tithes  of  fuch  ftiecp,  is 
g0od>  Bennett  'v,  AlU'»b^y  67 

3»  A  cuftom  to  pay  one  penny  a  week  for 
every  fcore  of  (heep  depaftared  but  not 
fhorn, in  a  parifli,  in  hen  of  the  agift- 
ment tithes  thereof,  is  good,  Hooper  «u. 
JVilfony  '  1 76 

3.  A  cuftom  to  pay  agiftment  tithes  of  all 
(heep  bred  or  (ho: n  in  the  pari. h,  and 
depaitured  therein  between yiZ'^^/'/wj^  day 
ill  one  year  and  CanaLm^s  D  y  in  the 
year  cnfuing  ;  threepence  a  head  for  all 
Iheep  brought  into  the  pariih  after  Can^ 
dionAi  D  »yi  and  fold  out  in  the  (a me 
year  unlborn;  and  threepence  ahead 
for  all  iheep  (horn  in  the  parifh,  and 
continued  to  be  de.  adured  therein  un- 
fil  after  CamdUmas  Day,  and  removed 
out  before  the  enfning  Jbs^ring  day^ 
whether  fuch  (heep  were  brought  into 
the  pariih  ix\  that  year,  or  (horn  therein 
the  year  preceding,  or  bred  in  the  pa- 
nl|i  in  fuch  preceding  year,  and  not 
fliop  (hernial  is  good|  Bettnt^t  v.  P'art^ 

HI 


4.  Agiftment  tithe  is  payable  ftr  (beep de- 
part u  red  between  {hearing  day  ani 
fhearing  day,  althouch  by 'the  afage^of 
the  pariCh  they  are  folded  at.  night  on 
follow  landl,  and  fed  with  hav  for  the 
pnrpofe  of  manuring  the  fandst  and., 
without  being  o  herwife  profitable^  to 
the  farmer,  ttoiv/ifV,  Curier,  451 

5.  Agiftment  t'thcs  are  payable  for  ibeep 
fed  between  (hear  ng  diiy  and  (h.^arihg 
day  on  lanvls  hat  hav^  the  fame  year  paid 
the  tithe  of* hay,  Ho^jjji'v.  Cattir,  451 

^.  The  fame  point  adjudged  on  the  au- 
thority <>l  the  cafes  of  Dumnur  v« 
Wtrgfty^  and  Efiftm^rd  v.  Samdys^ 
Coleman  v»  Bahr^    '  57^ 

7.  See  alfo  Ryd.r  -v.  Gculd^  580 

8.  And  Comft^n  'v.  Frutman^     -        585 

S  H  E  K  T  O  N, 

•        *      • 

$ti  Bos  WORTH* 

SHE.RMANRURY. 

The  redlor  of  Sbfrmmnbn^,  in  Sm^x^  \% 
entitled  to  the  tenth  part  of  the  dear 
profits  of  the  corn  ground  at  the  water 
€orn  mill  belonging  10  the  lord  of  the 
manor  of  Sberma^bury^  as  and  for  the 
tithes  thci:eof,  JVilUams  <v*  Ei^f,        1 1 7 

S  H  I  P  T  O  N. 

The  reftor  of  Shipton  vpon  Stomry  with  the 
ohapelrv  of  Trdmngton,  in  IVorcefierfot-e , 
annexed,  is  entitled  to  the  great  and 
fma  I  tithea  of  the  chapelry  and  f-ariOi 
in  kind,  notwithftanding  the  agreement 
made  in  the  year  165*  to  coiop ound, 
and  the  ftatutc  of  6.  Geo.  i.  to  divide 
the  parlfh  into  three  pans,    Jonn  v, 

S  H  I  P  W  A  S  H^ 

^ee  BOTHALL. 

I,  > 

S.  H  O  T  L  E  Y. 

The  owners  of  th:r  tithes  of  the  ohapcliy 
of  Shot  ley  t  in  Nortbumbirland^  arc  not 
entitle  1  to  the  tithes  oi  Balb'ck  Cbmmem 
improved  ui^der  the  ftatute  of  5.  Geo.  3* 
the  fame  being  wafte  land^V-  Sed  qa^ 
fevcn  years  haviog  oDv  cxpisc4«  Hi^^ 
itnns  v.Jiamhatt^  .       »43. 

SIRSJ&Yi' 
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SIB  S  E  Y. 

1.  The  vicar  of  SUfyy  in  Linealnfibire^  u 
•  not  entitled  to  the  agii^mcnt  tithes  of 

^arren  and  unprofitable  cattle  depailared 
in  the  parilh,  Eiiis  *u,  Saui^  358 

s.  There  is  a  modus  of  one  penny  an  acre 
payable  to  the  rcftor  on  Old  Martinmat 
Day,  JQ'lieu  of  the  tithes  of  all  graft 
growing  on  the  lands  called  the  Mo^rs, 
lying  on  the  caft  fide  of^ard:ii  Draint 
whether  mowed  for  hay  or  eaten  by 
barren  and  unprofitable  cattle  ;  two- 
pence an  acre  f  jr  thr  Moors  on  the  weft 
fide  of  the  drain,  and  fur  rife  M^rh,  the 
Jh^U  '^'  Flays,  tbg  Aiulhivi,  and  Ue 
Da/ts;  and  threepence  an  acre  for  all 
other  lands  in  the  parilh,  except  tifi 
Fifth  Bank,  which  is  lay  property^ 
Eils'  <v«  Saul  J  •  3  f  Q 

2.  The  rcdlor  otSih/ef  is  entitled  to  tithe 
in  kind  of  the  wool  of  (heep  brought 
itito  t!  e  parifh  befpre  Candlimas  Ddy, 
and  *i.orn  therein  ;  to  one  penny  for 
every  (beep  brought  in  after  Ca/iMtmas 
B  ^f  and  fheared  therein ;  and  to 
threepence  for  every  (heep  that  is  in  the 
pariih  before  the  thirteenth  of /"//^ra/ir/, 
whether  they  were  bred  or  fliorn  in  the 
pariih  the  preceding  year  or  not,  or 
brought  in  a  Ihort  time  before  the 
thirteenth  of  February,  and  carried  out 
again  unQiorn  before  the  fucceeding 
ihearingday,  Ellis  *v.  Savi,  ^6q 

S  I  B  S  O  N. 

Sit  Bos  WORTH. 

SIDMONTAINE, 

The  owners  or  occupiers  of  thofe  lands  in 
the  hamlet  of  Sit^montaine,  in  the  p^iriih 
of  Ki^gf'lire^  in  Hampjbirt^  which  are 
dcmefne  lands, of  the  manor  of  Sidmtn' 
tai  e,  and  were  formerly  parcel  of  the 
pofleHions  of  the  monaflery  of  Romfiy^ 
yearly  cultivate  and  fow  ^m  aer$  of 
ichtat  and  ong  acre  of  barley  on  certain 
parts  of  the  faid  lands  for  the  ufeof  the 
rcd^or,"  in*liea  of  the  great  tithes  of  the 
faid  lands,  and  pay  the  vicar  forty 
fhilliogs  a-year  in  li^u  of  the  fmall 
fithes  thcreofi  3>#  li^ks  qf  Bcltou  ^. 


S  I  M  O  N  B  U  R  N. 

1.  The  reAor  of  Simonhurn,  in  N&rthmnm 
berland,  u  not  entitled  to  the  tithes 
arifingon  £«/'/  Fdrm,  Park  End  Fa^m, 
or  Lotterford  Door  Farm,  the  ref|^5^ve 
owners  thereof  having  immemorially 
enjoyed  ihe  fanft  as  lay  fr:pirty,  S<ott 
1;.  ffrigbt,  105 

2.  The  re^or  of  SimBnburn  is  only  entitled 
to  li.xpence  a-year,  at  £*^//r,  in  lieu  of 
the  tithes  of  corn  and  grain  arifing  on 
the  piece  of  ground  called  Lon^kaugb, 
and  only  to  one  penny  a-year  in  lieu  of 
the  tithes  of  grafs,  whether  mowed  or 
depaftured,  arifing  on  Haugbtw  Stroibtr 
Farm,  ScoU  Vm  P^ngbf,  1 1 1 

3.  But  he  is  entitled  to  the  tithe  of  milk 
arifing  on  La  Hall  Farm  in  kind,"  Scott 
nj,  IVright,  ,09 

4.  Itfeemsalfo,  that  he  is  entitled  to  the 
tithes  of  Hill  Hcuft  Farm,  108 

5.  The  x^6\0T  of  SimonburttU  entitled  to 
the  agiftment  tithes  of  the  farms  called 
Emmet's  Haugb^  Midgtbolmt,  tbt  Comb, 
and  Higbfieid^  in  the  chapelry  of  B0U 
lingbamy  in  kind ;  but  it  fcems,  that 
he  is  only  entitled  to  three  halfpence 
for  ever}-  farrow  cow,  and  twopence 
for  every  new  kcid  cow,  under  five  in 
number  ;  and  if  above  that  number* 
then  three  halfpence  a  cow  in  lieu  of  the 
tithe  milk  arifing  in  the  faid  chapeliy, 
Scott  'v.  Ftn^wick,  246 

6.  And  quare.  If  there  are  not  other  ai^* 
au/es  ^in  this  chapelry  in  lieu  of  the 
tithes  of  calves,  lambs^'  and  the  grafs 
of  ancient  tenements,  247 

SKENFORTH. 

1.  The  vicar  of  Sktnfortb,  in  Mommo&tbm 
fhiri,  is  entitled  to  all  the  fmall  tithes, 
and  to  a  moiety  of  the  great  tithes  of 
the  parifh,  but  not  all  m  kind,  fori 
there  are  modt^is  payable  in  lieu  of  the 
tithes  of  hay.  clover,  rye-grafs,  cows, 
calves,  milk,  colts,  wool,  and  jack  cat- 
tle, Stokes  V*  Morgan t  j^oq 

2.  The  vicar  of  Leigb,  in  Hinfordjhin,  \i 
entitled  to  a  portion  of  the  great  tithes 
of  tlic  pariih  of  Sktnfonb,  Stokes  1;. 
AforgatSf  4^9 

S  f  ?  SI-AIDBURN. 
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SLAIDBURN, 

The  rcaor  of  SlaiJbum^  in  Torkjhiriy  it 
entitled  to  the  tithe*  of  wheat,  barley, 
oats  and  other  grain  arifing  on  Raingill 
Farm^  in  the  townlhip  of  Efingtcn^  in 
the  faid  parifh,  in  kind,    Wilfrm   i/. 

SOMERTON, 

The  impropriator  of  Som^rton,  in  Sower* 

i     fiifirty  is  only  entitled   to  a  modui  of 

*     tnropence  an  acre  in  lieu  of  the  tithe 

/     hay  of  the  lands  called  AncUm  Biord  or 

Sto<k  Meado*Wf  and  one  penny  an  acre 

in  lieu  of  the  tithe  hay  of  the  land  lying 

in  North  Moor,  Tbs  Dean  and  Chapter  of 

Brtjhl  tj,  Ehni^horpe^  381 

S  O  P  L  E  y. 

The  vicar  of  Sopley^  in  BampfifWe^  ia  only 
cntrlcd  to  one  penny  a  cow,  iixj^ence 
»*•  «  caT,  one  (hilling  a  coir,  threepence  a 
yeaned  lamb,  twopence  a  gardeh,  and 
one  penny  for  agitting  (heep,  in  lieu 
of  the  tithes  ihcircof^   Place  v.  tiyde^ 

SOUTH     CAVE. 

The  vicar  of  South  Ca'vey  in  Xorkjh'ri, 
^nd  not  the  impropriator,  is  entitled  to 
the  iigiftit^ent  tithes  of  fheep,  lambs, 
^pd  all  barren  and  unprofitable  caitlo, 
in  kind  ;  but  the  impropriator  is  enii- 
tied  to  the  tithes  of  hiiy,  wool,  and 
lambs,  Gamone  <u.  B^rnard^  '^-i-j 

SOUTHMINSTER. 

I*  The  governors  of /^/  Charter  Houfi  are 
impropriators  of  the  parilh  of  Southmin^ 
Jler^  «n  Effex^  and  are  entitled  to  the 
tithes  of  Southminflir  Halt  Farm  in 
kind,  except  fuch  parts  of  it  as  confill 
of  Marjh  Lands,  and  alfo  to  the  tithes 
an  kind  of  Broaanvard  Farm^  in  the 
faid  pariih  ;  aad  quare  alfo  as  to  toe 
Uajh  Lands,  Stacty  <p,  Cremer,        ,  6 

$.  Iflucs  dircfted  to  try  modu/es  refpefting 
(he  farm  called  New  Mount,  Satle*s 
Farm^  and  MiddU^ick  Marjb,  in  this 
piriih,  Stacey  v.  ff^ttbam,  589 


SOUTH    SEARLB. 

I.  The  prebendary  of  South  Settrfe^  in 
Nottingham/hire^  is  entitled  to  the  tithoi 
of  copo  and  hay  ariiing  on  the  lands 
called  the  Moors  and  the  HiUt,  in  the 
townfhips  of  Befihorpe  and  Sotah  Semrl^ 
in  kind,  Hmtion  v*  Hasi/onf  310 

%,  There  feeras  to  be  certain  tttodufis  doo 
in  lieu  of  the  fmall  tithes  of  thia  parifli. 
Hntton  ^.  Han/on^  ^19 

S  P  A  I  N  I  N  G. 

^arrey  Whether  a  cnftom  to  pay  foar* 
pence  a  fcorc  for  every  fcore  of  lambt 
not  dropped  in  the  pariih  in  that  year 
taken  in  to  dcpafturc,  in  lien  of  the 
tithes  o^  /*tmmering  or /paining  thcKof^ 
be  good^that  is,  dcpafturcd  until  the 

'  firil  of  January^  fo  as  to  entitle  the 
redor  to  the  tithe  of  Iamb  or  wool  in 
l^ind,  for  or  on  account  of  fuch  lambs, 
Siott  V*  Fentoickx  2.48 

STANNION. 
S$e  Brio  STOCK. 

S  T  E  N  L  E  T. 

A  bill  for  tithes  of  c  rtain  lands  in  the 

.  parifh  of  Stenlet^   in   Butkinghamjhre, 

difmiffed  on  account  of  their  having 

been  parcel  of  the  po(feffions  of  the 

priory  of  Sneijhali^  Knetpp  v,   Clarke^ 

586 

STEPNEY. 

r.  The  panih  of  Saint  Dunftan^s^  ^'^/'C^* 
in  Middle/ex^  formerly  confittcd  of  the 
pine  hamlets,  of  M!ie  End  Old  ToiM,m^ 
Mtie  End  Ne<w  ToiXfn,  Rateiiff^  Poplar'^ 
Blaekioan,  Bow^  Btthnai  Grefji,  Lime* 
boi,/e,  tapping,  and  SpitoL  Fteleif^ 
Braithwa/te  v.  Bojley,  j{;g 

2.  By  2.  Geo,  2.  c.  to,  the  hamlet  of 
{flapping /W2L%  made  a  diiUna  parifli, 
9nd  is  called  Saint  George^  38^ 

3.  Bjr  3.  Geo.  2.  c.  3.  the  hamlet  of 
$(rat/ot4  wa»  made  a  diftinft  paxifh, 

389 

4.  By  3.  Geo.  a.  c  17.  Limhonfe  and 
part  of  Ratcliffi  were  made  a  diftsa^ 
parilh>  and  called  ^4/>/  dbt»t^        589 
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5.  1^  i6.  Geo.  3.  c.  28.  Betbn^l  Gtifu 
was  made  a  diftba  pariih,  and  called 
Saint  Maibt<Wf  389 

€•  The  reflot  of  the  parifli  of  Sain*  Z)««« 
Jlan^ft  Sttpney^  is  entitled  to  the  tithes  of 
corA,  gniini  p^afe,  beam,  hay,  reeds* 
and  fruit,  in  kind>  Braiihwaut  *v. 
^M%  Ssft 

7.  But  he  feems  only  entitled  to  (ixpence 
a  milch  cow  in  lieu  of  the  tithes  of 
its  milk  and  calf ;  to  twentypence  a 
bm  in  lieu  of  tithe  pigs  ;  and  to  four- 
pence  an  acre  in  lieu  of  agiftment  tithes, 
Brttithnnattt  1/9  Bcjlty^  3^0 

8.  The  lands  belonging  to  the  manor  of 
FtpUr^  in  the  pan(h  of  Stepney^  are  not 
tithe  free,  Bratthnjcain  v.  Bojlej^    391 

9  There  is  a  modus  of  fourpence  an  acre 
payable  tojhe  recSor  ol^uprtyiTi  lieu 
of  the  a/;iftment  tithes  oi  Poplar  Matjh^ 
Braithwaiii-v.  BoJUy^  391 

20.  The  churchwardens  of  i9it/*/ilf^/i&/K;» 
Bttbna  Greiw,  are  entitled  to  the  tithes 
of  potatoes,  3^2 

STIFFORD. 

The  leftor  ofStiJerJ,  in  EJfx,  is  entiilcd 
€0  the  tithes  of  the  parifli  in  kind, 
/i/rwM^i;.  GuTMOtfs  449 

STOKE. 

The  lands  comprifing  the  two  portions  of 
tithes  called  Tador^t  Portion  and  MaL 
mnin*s  Portion^  in  the  pariih  ofSrohy  in 
the  handled  of  Hoo^  in  i^<rjr,afcertaincd 
and  let  out  under  feyeral  commiflions, 
Dawitt  V.  Duppa,  259 

STOULTON. 

The  chapel  of  Ston/fon,  in  the  parifli  of 
JCempJtjy  in  fTora/forJhire,  is  an  ancient 
cbapoi  0/^  ea/sf  to  which  the  inhabitants 
have  a  right  of  nominating  a  chaplain, 
who  is  thereby  poflc ffed  thereof  for  life  ; 
but  qudfrt^  wnether  he  is  entitled  to  the 
tithoi  and  fpiritual  profits  ariling  there- 
in in  kind,  or  only  to  twopenfions  ;  the 
one  of  thirteen  pounds,  eighteen  (hil. 
iings,^  and  fonrpence  a-year  f r  m  the^ 
inhabitanc!>,and  the  other  of  fix  pounds'^ 
a-ycar  from  the  dean  and  chapter  of 
JVonajUr^  as  impropriators  of  the  pa- 
liAif. airrA«f  V.  ktmss^  X 


STOW. 

t.  The  vicar  of  the  parilhes  of  St$w 
M'trket  and  Stonv  Vpinnd^  in  Snjfolk^  is 
only  entitled  to  fourpence  an  acre  in 
lieu  of  the  tithes  of  meadow  and  pafture 
land  in  Stovj  Upland  i  but  he  is  entitled 
to  the  other  fmall  tithes  of  both  the  faid 
parilhes  in  kind,  Aldritk  tf.  Mart.r  , 

431 

2.  The    lands    called   Back^   otherwiie 

Reeds,    otherwife  Sthk/ons^    parcel  of 

the   manor  oi  Stow  Market ^  are  tithe 

free,  AldrUk  <v,  Marriot,  431 

STRATFORD  ST.  ANDREW, 

The  reftor  of  Stratford  Saint  /indrew,  in 
the  county  of  Strfilkt  is  only  enttled 
to  certain  modufet  in  lieu  of  the  tithes  of 
milch  cows  ghafl  cows,  colts,  eggs, 
fruit,  meadow  land,  and  £rewood,  Dif' 
dale  njm  Ni^jti/omt  45 

STRATTON. 

Set  CHAR^fINSTBR. 

STRETLEY. 

The  vicar  of  Stretley^  in  Bedfor.^Jhirtt  is 
entitled  to  the  fmall  tithes  of  the  lands 
called  the  Upper  Farm  and  ti*e  Lower 
Farm  in  kind,  although  the  faid  lands 
are  in  the  occupation  of  the  redor  of 
the  pariih.  He  is  alfo  entitled  to  a 
yearly  penlion  of  four  pounds,  thirteen 
Ihillings,  and  fourpence,  from  the  tcC" 
tot,  Hadonn  <v.  Marjbaily  .     537 

STUBBLE. 

Wheat  ftubble  reaped  and  gathered,  and 
whoHy  cmplovcd  in  purpofcs  of  huf- 
handry  and  tillage  of  the  lands  of  the 
farm  on  which  it  grew,  is  not  titheable, 
Tennant  *Vm  Stuhbiup  484 

• 

SUMMERING  AND  SPAINING. 

^u^eroi  Whether  a  cuftom  to  pay  four- 
pence  for  each  fcorc  of  twenty  lambs 
taken  in  to  depafture,  or  permitted  to 
feed  for  the  f-tmintring  and  Jpainmg 
thereof ;  or  for  the  ufaal  time  deemed 
proper  for  that  purpofe ;  or  kept  until 
the  firft  of  January  eafuing,  lb  as  to 
entitle  the  parfon  to  the  tithe  of  lambs 
or  wool  in  kind,  in  lieu  of  the  tithes  of 
S  f  3  the 
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the  depadurtag  faefa  hmbs,  b^  good, 
Scoit  V.  feuHJuici,  248 

SUTTON. 

I.  The  impropriator  of  the  parifti  of 
Sutton^  in  Lincelftjhirej  is  only  entitled 
to  twopence  an  acre  for  High  Meario<w^ 
and  one  penny  an  acre  for  Loiv  Mea* 
dvw^  in  lieu  of  the  tithe  of  the  hay 
piade  thereon  ;  to  three  halfpence  a  calf 
for  every  calf  calved  in  the  patiih,  in 
lieu  of  the  tithes  thereof;  .and  to  one 
penny  a  foal»  Btwitu  «z/«  AlUnhy^      66 

a.  The  vicar  of  Buti9n  is  endowed  with 
the  tithe  of  all  the  milk  in  the  parifh 
that  is  not  nnade  into  cheefe>  Btnneu  a;. 
Mltnbf.  66 

3.  The  vicar  of  Suttcn  is  only  entitled  to 
four  pounds  of  butter  for  every  milch 
cow,  and  to  two  pounds  for  every  drop 
cow  and  heifer,  fed  in  the  townHixp  of 
JSutton  Saint  Mary  ;  Co  two  pounds  of 
butter  for  every  milch  cow,  and  one 
pound  Tor  every  ftrop  cow  and  heifer, 
fed  in  the  towi^fixips  of  Sutton  Seint 
James  and  Sutton  Saint  Edmunds  \  and 
to  threepence  a  lailch  cow  and  three 
halfpence  a  ftrop  cow  and  heifer,  fed 
in  the  townfliip  <.{Sut/vn  Saint  Nicholas, 
in  lieu  of  the  tithe  milk  of  fuch  cows 
and  heifers,  Benmtt  v.  Menby^^        6S 

4.  The  vicar  is  entitled  to  trf  tithe  of 
agiftment  of  (beep  and  barren  cattle 
depaftured  throughout  the  parifli  of 
Suttottf  Bi4ntti  ij,  AlUnhy^  67 

5.  The  vicar  i»  only  entitled  to  three- 
pence for  every  fiicep  not  ihorn  in  the 
pariih  ;  aftd  to  One  fleece  in  vevery  one 
hundred  for  every  month  fljecpbroujrht 
i n  afiof  Candl* m*s^  and  fliea red»  i n  t be 
parilh,  are  depaftured  the rciii»  in  lieu  of 

'  the  agiftment    tithes    of  fuch  Ihccp, 
Bennett  v,  AlUnby^  ^  7 

^.  The  vicar  is  entitled  to  the  tithe  of 
firewood,  garden  ftuff,  and  fruits,  in 
kiad,  Bennett  'u.  Alltnhy^  68 

7,  Quren^  Whether  the  agreement  by 
which  the  vicar  of  Sutton^  in  conlidcra- 
.  tion  of  forty  (hillings  a- year  and  the 
com  tithes  o^  Cockle  Rig^5%  transferred 
the  agiftment  tithes  of  out  dwelkrs  to 
the  impropriator  of  the  parifh  be  now 
fubfifting,  B^mem  tf%  Alltnbj^  ^^ 


B.  The  tmprofifeiator,  h  fc^ras,  i»  <»iHtlcd 
to  the  tithe  of  milk  made  into  theefe  \a 
the  townOiips  of  Snteon  Saint  Mary, 
Sutton  Sminf  JanieSy  and  Sntton  Saint 
Edmvndh  and  that  the  fame  is  com- 
muted for  in  the  maimer  dcfcribed» 
Bennett  <u.  AlUnby^  5^ 

9.  Perfons  who  occupy  lands  in  the  parifh 
of  Sutton^  and  live  in  a  diftereot  parifli » 
pay  tithes  in  kind ;  for  there  is  no  m\dn$ 
that  out'diudlen  ihall  pay  eightpeo^c  an 
acre  to  the  xc^or,  -in  lieu  of  all  tithes 
ariftng  fK>m  their  lands,  except  the 
tithes  of  corn,  Bennett  <v.  Peart,      241 

10.  The  modui  found  by  a  jury,  that  di 
the  parifh  of  L^ng  StU'on  the  fsm  of 
twopence  had  been  immemoriaUy  paid 
to  the  vicar,  at  Bafier,  by  the  name  of 
be&rth  fil<i}ery  garden  fil'very  zndjbot  and 
nuaxing  fil'uery  in  lieu  of  the  tithes  of 
herbs,  flowers,  roots,  apples,  pears, 
plumbs,  nuts,  and  other  fruits,  growing 
in  any  gardens  or  orchards  in  the  parifh, 
AND  OF  all  woDd  cuttings,  croppings, 
and  toppings  of  trees,  and  also  of 
agiftment  of  barren  cattle,  is  void  for 
uncertainty,  B:nneit  *v.  Bean,         24* 

11.  The  fc^or  of  Sutton  is  entitled  to  the 
agiftment  tithca  of  fill  (heep  bred*  or 
fhorn  in  the  pariih  which  are  depaftured 
therein  between  y^far/iv^  day  tnd  Can* 
dlemas  Day^'Bernieti'V,  Feart,  242 

1 2  .The  reAor  of  StatB^  is  entitled  to  three- 
pence a  head  for  all  (heep  depaftnred  in 
the  parifh  from  Candlemas  Day,  and  not 
fhorn  in  the  parifti,  and-to  threepence  a • 
head  for  all. (heep  ftiom  iii  theparrfh, 
and  continued  to  be  depaftuved  tnerein 
ui^til  after  Camilemas  Dpj  and  before 
the  enfuing  Jhenring  a  ay,  t^  bother  fuch 
(heep  are  brought  into  thcpacifh  during^ 
that  year  or  bred  in  the  parifh'  ihe  pre- 
ceding year  at^d  not  ibozti  therein, 
Be^tnett  i;.  Peart ^  £43 

1 3 .  The  rcfidcnt  occupiers  in  the  town- 
ftiips  of  Skt/OB  Satnt  Maty  vnd  Suttcm 
Saint  Nicholus  pay  thfee  fhillkigs,  and 
the  refideut  occupiers  in  the  townfliips 
of  Sutton  Saint  James  and  Sutton  Smmt 
Edmunds  two  fhillingft  and  fixpeoce,  m 
lieu  of  every  tUhe  lamb  ;  but  dieie  aie 
only  temporary  cX>aq9^tions,  Brnmett 
V.  Peart.  <59.  24a 

14.  But 


A    TABLE    OF    CONTENT£(. 


^H  But  juiertf  when  the  tithe  of  lambs  Is 
payable  in  kind,  whether  it  is  not  pay- 
able on  the  firft  Mem^aj  after  Maj  Day^ 
Bennttt  v.  Piart^  238 

15.  The  rcftor  ^i$utto%  is  entitled  to  the 
titles  of  agiftnnent  of  al)  bullocks, 
horfes,  and  mares,  n.  t  ufed  in  hufbandry 
buHnefs,  and  alfo  of  all  barren  and  un- 
brofitabic  cattle  dc^pafturcd  in  the  pa- 
rifti ;  but  this  was  decreed  nu'uhout  pri" 
judcf  to  the  defendant's  claim  of  cxemp- 
tion,  Btnnut  <i/.  ?4aTt^  24Z 

'   S'OTTON    VENE  Y. 

The  tithe  of  clover  in  button  l^enzyy  in 
WiUJbire^  dccrfed,  and  the  hill  as  to  the 
cutlom  ot  fctring  out  Hth'e  corn  difrnif- 
fed  without  prejudice,  "Taylor 'v.  Holl'r- 

SWINDON. 

iituc  dircf^cd  to  try  a  m^dui  in  the  parifh 

*  "of     Sioindottf    in    Wiltjhhty     Smith   v» 

C^dttardt  586 

SYMONDSBURY. 

TTie  reftor  of  Symotidfiuryy  in  Dorfetjfiirt^ 
is  only  entitled  to  eightpence  a  milch 
cow  and  fixpence  a  milch  heifer,  in  lieu 
of  the  tithes  of  their  milk  and  calves, 
^ynderaSnbi  *v.  JTjwt  207 


T. 


T  A  L  L  A  T  O  N. 

The  redlor  of  Tallatofif  in  Dtvpnjhtre^  \% 
entitled  to  the  great  and  fmall  tithe  of 

^  Efcott  Houfe^  and  the  lands  thereto  be- 
longing, including  Ef  ott  Miado-w^  the 
Upptr  Miado'Uj  and  ail  other  the  lands 
in  tbi  BuriQM  of  EjcQtt^  in  kind,  iViUand 
V.  Tongtf  523 

TATTENHALL. 

Tlie  re^or  of  TattenbaHf  in  Cbefifin,  .is 
only  entitled  to  one  penny  a  year  in  lieu 
of  tithe  poultry  ;  one  penny  a- year 
in  liea  of  tithe  garden  ftuff* ;  one  penny 
A-year  in  liei»  of  tithe  honey  ;  one 
iAillinjr  fox  caich  day's  math  of  MW/r 


Mudowi  and  fixpcncc  for  each  day'f 
math  of  Upland,  in  lieu  of  the  tithe  hay 
of  ihc  faid  lands  ;  each  day's  ranth 
confiding  of  eighty  roods,  and  each  rood 
•  of  fix  ty.four  fquarc  yards,  Markham'u* 
Huxley^  ,  54* 

TEDDING  TON* 

Qu^trcf  Whether  the  owner  pf  the  manor 
of  Tidain^toM,  mMi^^h'^^f  yvboisalfo 
patron  of  Tiddin^on  Ql^ufif^  or  the 
chaplain  who  fi:rvcs  ihe  ciiie"^thcreof,  is 
entitled  to  the  fees  for  e reding  luonn- 
m^nts,   finking;    vaolts,   &c.    therein, 

T  E  N  B  U  R  Y. 

The  tithes  oi  the  hamlet  of  Sutton^  in  the 
parifh  ofTtr.hury,  in  IVLrctfi^rj'hi  e%  de- 
creed, and  the  bill  difmifTed  as  to  the 
tithes  of  the  vicarage  of '7V«i/r/'?^,  G-wyn 
If,  Croydatif  588 

TENDER. 

A  tender  is  never  allowed,  except  where 
the  defendant  offers  to  pav  the  thing 
demanded,  that  is,  the  value  of  the 
tithes  themfelvcs,  and  not  where  he 
tenders  a  lef^  fam  to  make  good  tlie 
bar  he  fets  up  a^a.nfl  the  demand,  Tit 
Dean  and  Chapter  of  Br tftol  *Vm  Donif- 


tborpe, 

T  E 


38J 


TTENHALL. 

Bu  BiLBROOKE. 

T  H  A  T  C  H^ 

t^^re^  Whether  hay  mowed  for  the  par- 
pofe  of  tbatcbing  is  titheable,  Codytr 
*u»  Hofw/it  441 

THOMPSON. 

The  tithe  of  agtfling  flieep  betweea 
{hearing  day  and  (hearing  day  in  the 
parifh  o^Tbompfon^  in  Norfolk^  decreed, 
Coleman  <u.  Barktr^  576 

THORNDON. 

The  reftor  of  Tbomdsny  in  Suffolk,  is  only- 
entitled  to  eighteen  (hillings  a- year  in 
lieu  of  the  great  and  imali  tithes  arifing 
.  in  that  part  of  Loug<  Farm  which  lies 
in  the  faid  parifh,  Howes  *Vm  Hammond^ 

406 
S  f  4  THORNE. 
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T  H  O  R  N  E. 

The  occupiers  of  ancient  mijfuages  in  the 
parilh  of  Thome^  Fijhlahy  or  any  other 
parifti,  lying  within  the  manor  of //*/- 
fildi  in  Torkjhire.  pay  the  tithes  arifing 
from  Tk»f9t  North  Common  and  other 
wade  lands  appurtenant  to  their  faid 
meflbaffcs,  to  the  redor  or  the.  vicar 
refpe^vely  of  the  parilh  in  which  the 
ancient  meffuage  is  (Ituated,  aod  not 
to  the  re^or  or  vicar  of  the  parifli  in 

'  which  the  right  of  common  was  taken 
«ndenjoyed«  Etbtrinpon  v.  Hnnt^  368 

THUNDERSLEY. 

TTie  rcdlor  of  Tbunierjlij,  in  EJfex^  is  only 
entitled  to  twenty  (hillings  a<year  in 
lieu  of  the  tithes  cAThund^JUy  Park^ 
including  the  lands  called  Smithes  End 
and  Haaity  End^  Sawkridge  %\  Benton^ 

407 

TIDMINGTON, 

Seo  Ship  TON. 

TILBURY. 

The  reftor  of  ffe/i  Tilbury,  in  Epx,  is 
entitled  to  the  tithes  of  the  pariih  in 
kind,  Evans  *vm  Clarke,  356 

TILLMOUTH. 

The  dean  and  chapter  of  Durham  are 
entitled  to  the  tithes  of  the  townihip  of 
Til/^utb  in  kind,  ff^bi^fc/d  1;.  Cfl/V./, 

231 

T  1  M  S  B  U  R  Y. 

The  impropriator  of  the  parilh  of  Tiaf/^ 
bury,  in  Hampjhire^  is  only  entitled  to  a 
modus  of  ten  ihillings  a  year  in  lieu  of 
the  fmall  tithes  of  Hunt*s  Tim/bury 
Farsa,  includine  the  lands  called  Fijb- 
*wear  and  Fairbones ;  and  a  modus  of 
two  (hillings  and  iixpence  a  year  in  lieu 
of  the  fmall  tithes  of  HtU  tield  Farm, 
Lord  Sta*wtU  *v.  Atkins,  459 

T  O.LL  E  R. 

Certain  moiu/es  in  the  pari(h  of  Great 
toiler; in  Dorjetjbsn,  cftablilhed,  Plo^v^ 
man  <Vn  GaUg  $88 


TOPCLirfE. 

r.  The  proprietors  of  the  great  tithes  of 
the  to^nfhip  of  Dis/ortb,  in  the  parilh 
of  Topc/iff'tf  in  Ycrhjh'tre,  are  entitled  to 
the  tithe  of  cprn  and  hay  ari(ing  therein 
in  kind,  and  to  have  the  tithes  of  the 
hay  thereof  fet  out  in  hay  cocks* 
Robin/on  i;.  AppUton*  10 

2.  They  are  alfo  entitled  to  have  the 
tithes  of  oats  fet  out  in  ftooks  of  ten 
or  twelve  (heaves  ;  of  barley  in  ftookt 
of  five  or  fix  (heaves  ;  and  the  tithes  of 
peafe  and  beans  in  (tooks  of  three  or 
four  (hcavesy  at  the  option  of  the  oc- 
cupier, Robm/on  y.  Barro*wbyt         100 

TORT  WORTH. 

The  rcftor  oiTort^joetth^in  Gloncefttrjbirt^ 
is  entitled  to  the  tithes  of  hay,  potatoes, 
fruit)  vegetables,  agiftroents,  and  <<  to 
^  the  tenth  otorning's  meal  of  milk» 
*'  and  to  the  tenth  evening's  meal  of 
^^  milk,*'  Bo/kvorih'v,  Limit  ick,       24 

TUDOR'S    portion;. 

The  lands  out  of  which  this  portion  of 
tithes  arifes  in  the  pariQi  of  Stobe,  ia 
EJoXf  fet  out  under  a  commifGoa, 
Da*vies  -v.  Duppa,  265 

TUNSTALL. 

1.  The  title  to  the  redory  oiTunfialhin 
Norfolk,  difputed»  MickUtbuaite  v, 
Bateley,  68 

2.  An  ilFue  dire^ed  to  try  snodn/es  in  th« 
parilh  of  Tunfiail,  in  Toirkfinrt,  Barom 
Hf.  Atkinfon,  '  58$ 

TURNIPS. 

1.  ^are^  Whether  tithes  are  payable  bit 
turnips  fowed  occ:i(ionally  on  fmall 
ipots  of  land  and  edges  of  fields  where 
the  plough  cannot  go^  Balden  1% 
Atkinjin^  ^O 

2,  If  a  farmer  let  land,  and  the  tenant 
grow  turnips  thereon,  which  he  eats  off 
with  (heep,  the  farmer  is  liable  to  pay 
the  tithes  thereofj  Haggara*v.HalUwiSt 

131 

WAKEnELD. 


w.     , 

WAKEFIELD. 

The  vicar  of  WaktfitU  U  entitled  to  the 

rmail  tiihei  of  the  parilh  in  kind^  Bar»m 

V.  BtBokfiank,  283 

WALBURTON. 

The  tithes  of  the  paiiflt  of  ^alim^t;  in 

Siiftx,  except  m  to  the  tithe  wood  and 

loota  of  two  coppicM,  decreedi  Da'Jh 

V.  CMiu,  585 

WAREHORNE. 

M<,A/4i  eftiblilbed  in  ihepaiiih  of  Ift*. 

itrwt,  in  the  county  of  £«*!,  HavilaxJ 

V.  Btil,  J77 

WARMINGTON. 
The  trthes  of  igiflment  of  theep  fed  be- 
tween (heating  day  and  Iheaiinff  day, 
and  not  fltotn  m  the  patifh  oilVer- 
mlKgitH,  in  Nt'ibamfttufiirt,  dccceedt 
Ctmftta  V.  Frttmam,  jS] 

WARREN. 
An  ancient  warren,  difchareed  from  the 
payment,  of  tithesi  but  the  boandaries 
of  ivhich  aie  enlarged  by  taking  in  and 
iitclefiiTg  lands  from  the  common  and 
open  fielda  of  the  paiifh,  ftill  contiouea 
free  from  paying  ine  tithe  ai  ibi  raibiii 
bred  thereto,  even  with  refpeft  to  the 
ntwly-indofed  land),  Dilvu  11,  Bagti, 
399 

WASHINGTON. 

1.  The  vicar  ot If^t/biMgrn,  in  Syjix,  is 
entitled  to  the  tithei  of  vml  und  lamti 
of  fheep  and  ewes  that  are  fraudulently 
removed  into  the  adjoining  pari(h  of 
Fi*d»i  for  the  purpoie  of  being  Ihom 
aT)d  of  lambing  there,  in  order  to  deprive 
the  vicar  of  the  faid  tithc«,  Haicb  v. 
C*"»f.  S39 

2.  ^mri.  Whether  there  isnotacuftom 
in  this  parilh  to  pay  Ivnnly-femr  iggi 
every  Saiurdaj,  called  Egg  StlnrJay, 
in  lieu  of  all  the  tithes  of  poultry,  H«itb 

WATER. EATON. 
Sa  BLaTCKiiT, 


WASTa  LANDS. 

Tithes  are  not  payable  for  walle  land* 
until  feveu  years  after  they  bare  bees 
improvcdf  itmcbiu  v,  Maagbsu,    143 

W  A  T  H. 
The  »ictr  of  »P*/i  «/•■  DtrM,  in  TtU 

fl>iTt,  is  entitled  to  the  tithei  of  frait^ 
tumipa,  potatoes,  clover  feed)  rape  feed, 
hemp  feed,  line  feed,  wool,  hrob«,  pigs, 
eeefe,  and  three  loads  of  hay,  ia  kind  ; 
but  fot  the  grafs  of  cenain  farms, 
whether  mowed  or  fed,  be  is  anljr 
entitled  to  the  feveni  modnfa  ftated  in 
the  cafe  ;  and  to  one  penny  a  foal,  to 
one  peony  for  every  Drop  milch  cow, 
and  thrte  halfpence  for  every  calving 
cow,  in  lieu  of  the  tithes  of  foals,  milk, 
and  calvea,  Rv^liy  •o.  HinlJ*t,        1^1 

WHITCHURCH. 
Ste  Llandaff. 

The  agiSment  tithes  the  and  tithes  oFpoti- 
toes  i  n  the  pa  rifli  of  1^  ir/r4>nA>  i  n  5Ar«^ 
finri,,  decreed,  and  ifTues  directed  to  \ij 
m*au/ts,  Htrtfiril V.  Citftr,  J77 

WIGGENHALL. 
The  tithes  of  the  parilh  of  #'(;;fr*ia/f,  ia 
A'«r/ili,  dcciced,  Gar/arib  v.  TjrrrJI, 


WIGWALL    GRANGE. 

Su  WiRSSWOKTH. 

WINDSOR. 

1.  The  dean  and  canons  of  Saiia  Gtirjft 
Chaptt,  in  iVind/iT,  are  entitled  to  * 
peaiioa  of  twenty  pounds  a-year  fron 
the  reftor  of  Rtibtram,  in  Ttrkjhvt, 
Thi  Caxtai  0/  mtd/iir  v.  Lard  Effi^t- 
bam,  267 

2.  The  dean  and  canons  of  WiiJfar  aie 
entitled,  ■»  impropriators  of  ]J!ftiicrib, 
in  Middijtx,  to  the  great  tithes  of  tJie 
rnamr  tf  ff'icb,  in  the  faid  parifli,  in 
kind,  TbtCamtue/lf'iMiijarv  Rtiii/f, 

S« 

WIRKSWORTH. 
I.  The  impropriator  of  IfirA/viitrtb,  in' 
Dtrif^rt,  i*  not  entitled  to  any  tithea- 


arifin^ 
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trifing  in  thofc  paffs  of  the  hamlet  of 
'  IlopTon,  br  of  Hopton  Mocr^  that  arc 
ivithin  tbt  Grffe  Grange;  but  he  is 
entitled  to  the  agiftmcnt  tithes  of  barren 
cattle  dcpailurcd  on  other  lands  in  the 
parifh,  and  ftlfoto  the  tithes  of  corn» 
graini  2ifid  hay,  Tomittf/on  *v.  GtUf  314 

r.  Tkc  viear  of  ffirkf  worth  is  only  emi- 
tted to  three  fliilHng^  for  cver^  hundred 
fleeces  of  Wboi  \  three  Jhillingt  for 
every  hundred  lambs  ;  to  one  penny  for 
every  calf  ;  and  tenpence  a-year  for  all 
other  fmaU  tithid^s  arifing  in  the  lands 
calfed  ^tgwaliOrangi^  in  the  parifliof 
Jtl¥iJkuoriby  Statham  *u»  Imtt^  517  if  tit 

i*  The  vicar  of  ^/ri^cr/ it  is  only  entitled 
lo  one  penny  a  year  for  every  perfon 
above  iixteen  years  of  age  ;  to  fixpence 
/or  a  inan  fervant  ;  to  Iburpence  for  a 
maid  fervant ;  threepeoce  for  a  houfe ; ' 
one  penny  for  a  cow  ;  three  halfpence 
for  a  calf ;  of(e  penny  for  a  foal ;  and 
one  penny  for  a  fwarm  of  beesi  in  lieu 
of  the  ttchfcs  thereof  afiiing  in  the  other 
parts  of  «the  pfiriib>  httt  *v.  Stathsm^ 

517  Mttif 

WOOD. 

s*  The*fep^ing9  and  topping*  of  trees 
above  twenty  years  groMh  Are  not 
tltheablei  Jrott  v.  Ruadf  J  6 

s*  A  cnftom  that  the  vicar  (hall  have  the 
\vhole  produce  of  one  acre  of  woodland, 
in  lieu  of  tbe  tithes  of  wood  of  the 
whole  pariib>  isgood,  HMpit  v.  Hujotf^ 

m 

3.  ^trrf,  .Whcth  r  tithes  are  payable  for 
wood  ufcd  as  hoP'pQiis  or  hurdk'fidSi 
ManteU*u^  Painty  563 

WOOL. 

r.  ^v^ert,  Whether  a  cuftom  to  pay  ohe 
halfjjenny  for  every  fleece  of  wool  under 
teni'and  fiv pence  for  every  tenth  fleece, 
in  lieu  of  tithe  wool»  be  good,  Pinmie 

'  «.  PUkiriwgi,  32 

9.  A  OT^z/vi  of  two  {hillmgs  a  fcore  for  all 
(beep  ihom  in  a  farifli,  in  He  a  of  the 
cifhe  wool  thereof,  is  good.  Hooper  v. 
J^'t{/6/tj       '  .176 

3.  A  cuOom  to  pay  twopence  for  every 
odd'fltece  of  wool  Chorn  in  the  parllh. 


in  lieu  of  the  tithe  of  fuch  fleece,  if 
goodj  IFollacomht  a/.  Mety^  25O 

4*  A  cudom  to  pay  the  tithe  wool  of  ^ 
(heep  brought  into  the  panih  before 
C^fra'emas  D^y  and  clipped  therein  ; 
one  penny  a  head  for  all  me^  p  brought 
in  afcor  Ca^tilemai  Day  and  clipped 
.  therein  ;  and  threepence  a  head  for  all 
fheep  in  ihe  parifh  oa  the  thirteenth  of 
Ftbruary^  and  carried  out,  anihom. 
before  the  n^xt  (hearing  ^^y^  in  lieu  of 
the  tithes  of  the  wool  and  lambs  of  ftict 
iheep,  is  good»  Edit  v  Saui,         360 

WOOTTON    WAVEN. 

The  bill  as  to  the  tithes  of  a  u\lu  in  the 
paHlh  of  (Voeit0n  lV»<venf  in  IVarmoick-^ 
Jbirty^  difhiifled,  but  without  ^(b,  it 
^ing  a  ntnjo  ^t^tfiiw^  G aches  v.  Haymtst 

WREXHAM. 

Tte  tithes  of  the  parifh  of  ff^rexiam,  in 

Devonjhirf^  decreed,  Robert*  v.  Lrwist 

W  R  O  X  H  A  M. 

The  vicar  of  Wi  onhamy  with  the  chipelry 
of  Siatebov/  y  in  the  couBty  -of  Norfoiky 
annexed,  is  enHtled  to  the  tithes  oF 
'  clover  hay  in  hay  torkt,  and  to  die  tenths 
mornmjr's  ind  tenth  evening's  meal  of 
milk  ;  but  not  to  the  tithes  of  clover 
jciit  green  and  given  to  cattle  ofed  in 
hufbandry,  Coliier  1'*  Howfi,^        440 

W  Y  C  H. 

Su  W1ND8O& — IgLEWdlLTB» 


YATMINSTER. 

The  V  icar  of  ratmittfier^'wuh  the  chapefriet 
of  tiigb  and  Cbetnoliy  in  Dorjerjhitt*^ 
annexed,  is  only  entitled  to  twopence  a 
^ow  and  three  halfpence  a  heifbr  in  liea 
of  the  tithes  of  their  milk  and  calves, 
Coofer  vtf^  ^lUnxf^t  208 
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39. 

T. 

31.  Geo.  3., 

Bletchtey 

H.    4- Geo.  3. 

■      theChapelrj-of 

Longcott. 

CAMSRIDGESHIRE. 

H.    7 

Siratlield  Mortimer 

E. 

ji.Eliz. 

Ickliagton 

Beedon,   and  the 

T. 

Wittlefey,  SLMwy 

T.    « 

Town  of  Stau- 

E, 

I.  Jac.  I. 

Swaffbam 

[     inorr. 

E. 

8.  Car.  2. 

Great  Marih   . 

mJlfiM 

E. 

Meldietb 

H.   11 

M. 

flamweU 

M.  I J - 

Tubney 

H. 

23. 

Sutton,  Ifle  of  Elf 

H.  JJ. 

fiockland 

E. 

It. 

b  omc  riaam 

M.  31.  Geo.  J. 

Warfield 

E. 

%l 

BirnweU 

E 

i3. 

Unle  Shelford 

BRECON. 

M. 

..  Jac.  a. 

Chuteri. 

H.  20.  Car.  >. 

Llavilloe 

T. 

3.  W.  &  M. 

J.itt]e  GranTden 

T.  35 

Cardiff 

H. 

3.  W.  &  M. 

Coddingtoa 

T.  11.  Geo.  1. 

Broyiitlyci 

T. 

f.  Anne 

Elme 

T.  11.  Geo.  3. 

LUnvyaitJi 

H. 

I.Geo.  1. 

Lakenheslh 

^ 

T. 

Doddinnoa 

BUCKINGHAMSHIRE. 

T. 

3.  Geo.  J. 

Cer 

H.  IJ.KIh. 

Wotton  Underwood 

E. 

15 

Swrnrefej. 

E.    •^ 

Taplow 

H. 

ii.Geo.3. 

B>nlo« 

U.  17 

II.^Hin 

M. 

36. 

HeddenhuB 

T.  37 

Chipping  Wycombe 

U.  30. 

Green  borough 

CARDIGANSHIRE. 

£.     2.  Car.  1. 

Ncwien  Valcns 

H. 

20.  Eliz. 

Llangoidmore 

M.  10. 

Shentey 

T. 

5.  Car.  1. 

Ceerwcdroi 

H.     2 

T.    i 

Woobiim 

firtll 

CARMARTHENSHIRE. 

M.    8. 

Littington  Dayrell 

M. 

4O'  Eliz. 

Kidwelly 

E.    11. 

Aylelbury 

T. 

6.  Geo.  3. 

Tolley 

H.  « 

Middleton  Keynea 

H. 

Lanon 

E.  «4. 

Cheilley 

M. 

17.  Geo.  3. 

LUogannock 

T.   2( 

Wooton  Longvile 

M.  a6 .  N-^J5t)rjadAuiy 

CARNARVONSHIRE. 

E.   30. 

Lenborough      ~   " 

T. 

37.  Eliz. 

tdlwj!  Role 

?:  ll:     . 

Donnington 

Middletob  Keynes 

CHESHIRE. 

E.      3.  Jwa«s  2. 

Calve  rton 

H. 

16.  Eliz. 

Middlewylh 

T.     I.  W.  &M-. 

Chittwood 

T. 

Bmborr 

T.     I 

Walton 

T. 

25.—— 

Stoke 

H.    4. 

-  Calverton 

M. 

Wererhaii. 

T,    6. . 

Ivcr 

H. 

John  Baoliit 

T.     i.Aaws 

Soutbury 

E. 

S.Car.i. 

theJer 

H.    1 

Taplow 

M. 

8._ 

Sovden 

R    D.Cu... 

Weverham 

E.  ^6. 

Arlellon 

H.  =7. 

DirillHiir 

M.    9.  Wm.  J. 

flymby 

H.  -3.  J.C.  .. 

M.  10 ■ 

.Wig,on 

H.    ,.A»ne 

Prtllbory 

H.   12 . 

Ccmrci 

T.  lo 

Darilbary 

M.     t.  Anne 

Gtaillock 

E.     9.  Geo.  J. 

Mid(Uc«!cli 

H.     s 

BewcaHlc 

E.     .4.  Geo.  2. 

Dane 

CORNWALL;. 

T.    3. 

HnltoB 

E.   tc.  Eliz. 

Ocwltone 

Qvna 

DENBIGHSHIRE. 

E.   16 

Tewynwfc 

E.  41.  Elia. 

LannfieU 

H.  16 

M.4. 

Youlgrave 

Sulve* 

T.    8.  Jac.  1. 

St.Manh 

Fo*cy 

H.  3J.  Car.  2. 

W.exhan,4c 

E.  J,. 

J  Lapwaniclc  Lancef- 
1     ton 

T.     J.  Anne 

Lanrbaider 

T.    s. 

Mo&orouPh 

E.     4.  Jac.  I. 

Cardingham 

T.    7- Geo.  3. 

Hellam 

M.  ,1.; 

CaHock 

M.  16 ~ 

StraitoD 

M.    6.  Csr.i. 

Dewarne,  &c. 

DERBYSHIRE. 

T.     8.  C.r.  „ 

Monf  an,  4c. 

H.     9.Efc 

Dronfield 

T.    8 

Aphonic 

T.   26 

Gillingbam 

E.  16 

Holland 

E.  33 

Minllon 

M.  I! 

PonShill 

St.  Kew 

E.   3J. 

Hnuon . 

E.   .J 

H.  .,.  Jac.  I. 
T.     s-  Car  I. 

Higb  Peek 

T. .; 

St.  Tudy 

DroRcfield 

M.Jj. 

B<i«on 

E.     7 

Dionefeld 

H.  .j 

Shcviocko 

E.    7 

BakeweU 

H.  !0.  C.r.  1. 

St.  Allen 

E.     7 

Ttefwell 

H.  .8.  

Powey 

E.  12. 

Litton 

T      .. 

c  Vinddant.  St.  Ivea. 
J      4c. 

H.   .3 

CalUetoa 

1.    31. 

E.    II.  Car.  2. 

Albcover 

T.  j6 

Laoteelolby  For 

Youlsram 

winim 

M.  j6 

St.  Meroa 

M.  12.— 

T.     i.W.lM 

.    Lezant 

H.  13 

Hatbeiledgg  ' 

M.    s 

Moriall 

M.  19. 

Hope 

T.     6 

Lawannick 

M,  21.  ^— ~- 

T.    9.  W.J. 

Stitbiana 

T.   22 

BradKornc 

T.  s.a™;. 

St,  AnRell 

H.  24. 

E.     7 . 

Falmouilt 

E.     c.  W.  !jM. 

Sutton  on  the  Hill 

H.  ,% 

H.    s 

Brailsford 

T.    8.  Wm.  J. 

BraUsfoid 

CUMBERLAND. 

H.  8 ; 

Crich 

E.   i6.Elir. 

GtayHocfc 

T.  10. 

Etwdl 

M.  36 

Newbieein 

T.     3.  Anne 

Ekington 

M.  36 

Sonlby 

M.    3 

Aldetwaner 

M.  38 

St.  Ben 

M.  9. 

Tifllngton 
Brailsford 

T.     3.  Jac.  T. 

Holme  Cnltnm 

T.  li. 

M.    j.Car.  1. 
M.    S. 

Catiae 

T.  12 

Lullingtoa 

Dacre,*c 

T.    3.  Geo.  2. 

Wicka 

M.    6 

DacrePatk 

H.    9 

Droneafeld 

M.    8 . 

CalUe  So«etb» 

T.  .8 

Tidfcell  Hill,  »c 

K,  »5.C«r.j. 

Jtijhu,        ' 

ft  aj. . 

Whitkfiotth,  la. 

PEVON- 


II^XTO 


DEVQNSHIFE. 


Car*  2i 


36, 


Armytage 

Thommowc 

Hilmon 

Ottery  St.  Mary 

Dartxnouiii 

Totnefs 

Torre 

Potolowe 

Bovcy  Traccy 

TamertOQ 

Tamcrton  Folliot 

Stoke  Fleming 

Mortineftow 

Oticry  St. Mary 

Exmore 

Afl.burton 

Crediton 

Tamer  Fifhery 

Exmore 

Lydford 

Ficthelftockc 

Marlborough 

Bradworthy 

Tome  Is 

I'opftiam 

Inwardleigli 

]lfard 

Stopton 

Ave  ton  GiiFbrd. 

ChudJeigli 

£dgebuckland 

G  reat  T  orring  tpn 

Axminfler 

Ottery  St.  Mary 

Bampcon^  &c* 

Ilfbrdfcombe 

Fchembury 

Faigntony  &c. 

Morcha^e  Biihop 

Grainge 

Broadhombury 

ChittlehainptOH 

Caroelilocke 

Blackanton 

Northleigh 

Collarpptoa 

Cornwortny 
C  Great     TorringtQH 
(     St.  George 
.  Downe  St.  Msuj 


M.  II.'— — 

M.  13. 

H.  I.  Anne 

E.     5.  

T.     5.—, — 
H.    s-^P— 


M.    2.  Geo.  I. 
M.    8. -. 

T.     10.     ■         i   ■        ■! 

E.   12.  ■ 

T.    I.  Geo*  2. 

M.    2.  ■ 

E.    9. 7^ 

T.  10. 

E.    ,5. 

M»  16.        "  ■" 

T.  19.  — — *- 

E.  21.         .  ■'■ 
M.  29.  ■ 
H.'3i 

T.  33' 


E.     7.  Geo.  3« 
M.  3b.  "■  ■'-  ■ 


Oakford  ^ 

Lapford 

Clift  St.  George^ 

Marwood, 

Hebleioa 

Inflow  ! 

Oakford 

Modbury 

Satterley 

Bunleigh 

Hatherleigh 

Backland  Brewer 

Milton  Damerell  . 

Beafcurd 

Woolfardifworthy 
r  St.  Giles,  in  G^eaC 
\     Torrington 

Hartland 

Hea  vitree  St.  Sid  well 

Stokeingham 

North  Molton 

Bauipton 

Colyi,on 

Bratton  Fleming 


DORSETSHIRE. 


Eliz. 


H.  12. 

T.  30. 
T.  36 
E.  41. 

E,  3 
M.  11. 

E.   16. 

H.    6.  Car.  2« 


Jac 


X. 


Car.  I, 


H. 

M. 

T. 


6. 

7- 

8. 

8. 


**^m 


■•-^ 


M«  10. 
E.  15. 
T.  20. 
!?•  22. 
H.  28. 
T.  3"- 

n.  3- 

M.    I. 

M.  ij. 

T.    8, 


Pook    . 

Milton '^bbey 

GaiTage  • 

Wimbornminttct 

Sherborne 

Bee  Rtgis' ' 

Ware  ham 

Eall  Stoake 

Great  Burton 

Charminfter 

Great  Burton  ' 

Burton  with  Skipton 

liengllridg^ 

Heriden 

Godms^n&eir 
Radipole 

^   Weft  linighton,  Scc^ 

Winterborne 
jLangton  Long 
\     Blandford 


Jac.  2, 

W.  &  M.  "Guffage  St.  Mi<;kacl 


Wm,  3. 

Anne 


T,    I.  Geo.  %• 


T.    a, 

M.   9. 


Corfcoflibe 
Eafthokne 

■ 

r  LangtoA  Long 
\     Blandford. 
Thornfoid 
Weft  Cofcer 
Cillinghaia 


DECREES,  ^c.  NOT  REPORTED. 


Hr  f  7.  Geoi  %^ 

H.  25.       ■ 

H.  2^  ■        ■  I 

M.  3Q.  Gpp*  3« 


Loaders 

Tarrant  Gimvillc 
Welt  Parley' 
Long  Burton 


E«     8.  Eliz. 

£•   8. — : 

K.     8 

T,   14.  •^— 
T,  24. 


£•   2o*  •*■—■■'■■ 

T.  33 

M.    6*  Jac.  N 


T,     J,  Car.  !• 

M,  lu  — — . 
M.    4«           ■■ 
M.  10;  Car,  z. 
T*    2P 


T.  33 

• 

£•     3.  Jac.  2, 
T,     2t  Anne 
M»    9*  Geo.  2» 


DURHAM. 

Wnlli^r 
— .       Aldefton 

—  C  holler  ton 

—  Chefter  in  the  Street 

—  Lanchefler 
Hefleldea 

-t        Owton 

Staindrop 

Darlington 

St,  John,  Chantrey 

Hartlcpoole 

Uftcrton 

MigglefA'ick 

Southbt'dburne 
5  Middleron  in  Teaf- 
\     dale 

Durham 

B|-ainfpetli 

Eaflingtqn 


T.    3.  Eliz. 
M.  14. 


E.  26,  — 
M»  27.  -^ 
E.  30.  — 
E.  30.  -- 
E.  30.  -«- 
T.  30.  -,. 
M,  30 — 
T.  33.  - 
T.  33.  - 

&  35.  - 
T.  40.  — 

M,  40* 


■w 


M* 


■■^^ 


M«  40, — 

£•41.  -ii^ — ,^^ 

M.    3.  Car.  I, 

M,    3,  ^        , 
W.    3, 

*?•    3- 

I'    ^ 
T.    5. 

M.    5- 

H.   15.  Car,  i, 

^  l6c 

M-  I7« 


• / 


j:ssE)c. 

Dagehhanx 

Laculey 

Ugley 

North  Shoberry 

Foulnefs 

Nafwich 

<>ngar 

T*Jkel«y 

Hatfield  Pevor 

High  Ongar 

Stanford  Kivei^ 

Wickes 

Cricklewood. 

Barking 

Weftbury 

Fawleton  Marc^ 
Miichjoy 

Poatfbijght 
White  cSappIe 
Bridgch^ll 

I  Heydon,  &?. 

Whit^  Chappie 
Great  Barfield  * 
Great  Wharlcy* 
iUrking 
Qre4t  Br4d£d<i 


Rtign^  • 
£.  19.  Car.  2. 

E.    20«      ■  ■     .  ■ 

M.  20.  ■ 

H.  20.   ■« 

T.  21.  ■■         ■■■ 


T.  22. 


5.   |o. 


Great  Mapleftead 

Goldbaager 

Marearettiog 

BrightUngfea . 

Spring^eld 
f  Broxt^d,    otherwifo 
\     Chawretk 

Barking 

Bradwell 

Great  Sionbrldge. 

Finclung£eld 

St.  Gilea,  Colcheflw 

i\llSaiDts,Colclielkr 

^avn]Iam 

Chigwcll 

Thcydon  Boyy 

Weft  .M.crfty 

StapUford  Tawney 

Norti^bensflect 

Little  Horkefby 

Eail  H^nnin^ritfid 

Foxvari  ^ 

Wendcncoaitci 

Toleibury 

Weftham 

Eaft  Merfey 

Much  Waithaoi 

Thunderiky 

Green^lead 
Wifk  . 

Burftead 

Great  doggclKall 

South  Faoibridge 

AIlSainte,Colchcftor 

Weathcrsficld 

St.Maryi  Colch^er 

Finchingfield 

Barking 

Halftead 

KelvedoQ 

WarnMngford 

Weele- 

Walchftffi  Abbejr 

Much<fiaddow 

Frinton. 

Eaftham 

'  Layer  de  la  Hay 

Southmiofter    ' 
Frintoo. 

Layer  d«  Ii|  Haj 

...        •         *    ,       • 
E*  6.  A»ne 


INDEX  TO 


E. 
T. 
T, 
T. 
E. 

T. 
T. 
T. 
II. 
£. 
T. 
H. 
M. 
M. 
£. 
T. 
T. 


Keign: 
6.  Anne 


13.- 

J.  ireo.  I. 


9-^ 


4.  G^o«  2. 


^ 


4--- 

9 

31.   " 

az.  ■ 

27.  — — — 
3.  Geo.  3. 

9,— 


Pmrifi. 
Orfctt 

Mach  Baddowe 
Navlftock 

Eallerford  Kelyedon 
Fobbing 
AiTeldam 
Haverhill 
Stebbtng 
Tcndring 
Stapleford  Abbotts 
Frycring 
Fridring 

Biihops  Wickham 
Finchinfield 
Grays  Thorock 
Nojrcen  Mandcrille 
Chmgford 
Eaftham 


FLINTSHIRE. 
T.    «•  Can  I.         Northopys 
£.  30.  Car.  2.         Mollifden 

w 

GLAMORGANSHIRE. 
E.    iS.  Eliz,^  Morgannock 


H.  18.  - 
H.  If.  - 

^   37- 


£«  22.  Jac.  1. 
M.  12.  Car.  2. 
T.  25. 

M.  30-  ■  ■  ■ 
M.    6 


Lawcfton 

TythingtOQ 

NewcaSle 

Longonwood 

Newton  Nottage 

Egloiiilan 

Kellieare 

Eghofillan 


GLOUCESTERSHIRE. 


M.  2  c.  £)iz. 
H.  26.  ■ 
M.36. 

E-  37- 


E-  39-  -— ~ 
E.  39 :— 

T.  10.  — ~ 

E.  i6.— — — 

H.  14.  ■   ■       ■ 
E.  17.  ■ 
H.  12.  Car.  I. 
T.  10.  ■ 
H.  ly 

T.  14. 
H.  18. 


«M 


*iWBM««») 


M.   5.  Car.  2. 

H.    7* 
T.  ii.-*« 

H.  13. 


Pottcflip 

Afton  Somerville 

NortWcy 

Tafflcy 

Peerhurfl 

Elmilon 

Witherington 

Mickleton 

Trimlcy 

Mickleton 

Pcicr  Hafier 

Trimlcy 

Hill 

Oxenhall 

Ampney 

Naton  Tewkfbury 

Avening 

Yate 

Llanthogiy 


M.   4.W.^M. 

T.    6 

T.  10.  Wm.  3. 
T.  II.  ■ 

H.     c.  Anne 

H.     7 

T.  10 

T.  II :-% 

T.    3,  Geo.  I.J 
T.  10.  ■■ 

H.  II 

£.  II.        ,    ., 
F.     9.  Geo-  2. 
E.     9.  ■ 
Tw  26.  Geo.  3. 


Sliinbridge 

WinchcombCj  &c. 

Alvington 

GreatRiilington^ 

Minley.  &c 

Norton 

Quinton 

Yate 

Brodwell 

Oldbury 

Wefton  Seebedge 

Wheatonhurft 
Dcynton 

We  ft  bury  uponTrina 
Aare 

South  Comcy 
Longford,  &c- 
N  Thornbury 
Yate 
Haresfiekl 

Yate 

Brickworth 

Ciiffton 

Old  Sodbury 

Wcllbury 

Puckleworth 

Clifton 


HAMPSHIRE. 
E.     4.  Eliz.  Overwallop 


£•  4* 
H.  ig. 

£•    20. 

H.  29. 
T.  31. 
M.  36. 
M,  36 

T«  38,  -  ■  ■  -X 

T.  38. 

T.  38. 

H.    2.  Jac.  I.* 
E.     5.  ..I 

T.    \ 

M.    7.   ■  I     .. 


£•    3.  Car.  I. 
H.    3. 


M.  ic. 

.M.    9.  Car.  2, 

E.  13.  ■' 

H,  20.  — — 

T.  24»  — ■ '     ■■. 
M,27t 


■p^w< 


Pottery  Cairt 
^Charfhall 
Caterington 
Upchatiord 
Porcheftcr 
Borrant 
Southwlck 
Bedarne 
Murrello 
Netherwallop 
Compton  inRomfey 
Buckholte 
Hilfey 

Porterfbridge. 

Arreton 

Atthon  in  Neuthani 

Sherburn  St.  John 

Amporte 

Swarraton 
Afhicy 
Upchatford 
Wcyhili 

T.3<w 


DECREES,  &c  ^Ch:  REPORTED. 


Riign. 
T.  30.  Car-  ti 

M.  30.  .  ■ 

H.33 


T.  34.  -^-. 
T«  .  3t  Jac.  2, 

H.     5 


M^M«B*« 


E.     9.  Wm.  3. 
M.  12.  Wm.  3.  > 
T. .  i,  Anne     / 
H.    4.         '  ■>  • 
T.     g. 
T*.  12. 


i*Mi 


T.  11.— 
H.  7.  Geo.  2. 
H.  31.  Geo.  3. 


BraJk/ 
Steep 
Thorlcy 
Eaftineon,  &c. 
fientworth 
Mynftead,  &c. 
Fareh^m 
Fordringbridge 

Waghill 

Alderfhott 

Odiham 

Fro/Ie 

Amport 

Old  Stoke  Charity 

Boucharcfay  &c. 

Botley 

Srratfield  Mortimer 
Timfbury 


HERTFORDSHIRE* 


HEREFORDSHIRE. 
E.    13.  E!i2.  Stretton 


M.  15. 

K.  17.  "^ 


T:  26.— 
T-  26.  — 
M.  34.  ^ 
T.  37. 


£.     I.  Car.  2. 

E.  10.. 

M.  10.  ■> 

T.  II. 

M.  13;—.*— 

M.  23. 

T.  30. 

E.  27.  — ■ 

T.  27. 

H.  29.  — 

T.  30.— 


:} 


T.  30. 

T.  34.  ■* 

H.    2«  Jac.  2. 

T.    2.  ■■ 

E.    3.  ■ 

M.    i.\V.  &M. 

M.  3.  ■ 

E.    8.  Wm.  3. 

H.  10.  i> 

H.  u,  ' 

T.    I.  Anne 

H.     2*         ■■  '^ 

Mt  9>  "  » '  * 
H.  5.  Geo.  I. 
£»  #7»  Gto.  2. 

Vol.  IV. 


Lydbary 

Lugwarden 

Humber 

Nether  Riflmry 

Kingfland 

Fownhopc 

Avenbury 

Dilwyn 

Much  Martle 

Whitborne 

Pembndgc 

Ledbury 

Wellington 

Mauncelles 

Bedwardine 
t  Chrift  Church, 
C      Hereford 

Amberley 

Wigmore 

Bromyard 

Clifford 

Bromyard 

Wolhopc 

St.  Margaret*s 

Petcrchurch 

CliiFprd 

Penfcombe,  ScQ. 

BrcAardinc 

Clifford 

Leominster 
'Donington 

Ludford 


E.   10.  Eliz. 
T.  II. 
E-  36. 
H.  40. 
H.  41. 


M.    6.  jac.  I. 
T\     c.  Car.  2. 

H.    7 

T.    8.  

T.  II.. 

M.  12.  ■    *    ■  ■ 

M.  i6.  d 

M.  19. . 

M.  19.  ■■■' 

T.  23 

T.  23.  — — i 
H.  23.  > 

H.  27.  *— — 
•T.  27.  ■  » 
M.  27.  ■* 

T.  29.  > 

M.  31.  " 

T    32.  - 

E.  34.    ■ 
M.  36.  Car.  2.1 
H.      2.  Jac.  2.  J 
T.     3.  Jac.  2. 
H.    6.  Wm.  3. 
E.   10.  "rf 

T.     I    Anne 
M.     1.       ' '  ■* 
M.    9.  ■ 

H.    9.  Geo.  I. 
T.    9.        ■    ■ 

T.   14.  Geo.  2.   • 

H.  I?. 

T. ,  24. 

H.  25.        '     ■ 
T.  26.  * 

H.  12.  Geo.  3. 

M,  22.  ■     I        ■! 

H.  22.  ■ 


Sc.  Albans 
Th6rby 
Kiog^s  Langley 

HitCh«A 

Datchwordi 

Chefhunt 

Wochain 

Withehampftead 

Little  Hadam 

Tringe 

Kingl^aldon 

Adenhani 

St.  Michael 

Bingoe 

Walkeme 

Eafl  BarheC 

Broxborne 

Ickleford,  &c* 

Hunfden 

Hacfleld 

Thund  ridge 

Albufy 

Chefton 

Much  Minden 

Eaflwick 

• 

Benjoe 

GilHon 

Shenley 

Saundridge 

Bttfhey 

Surat 

Brent  Pelham 

Great  Gaddeftien 

{St.  Peter's  in  St» 
■     Alban's 
Whethamfcead 
Eait  Barnet 
St.  Stephen 
St.  Andrew 
Clothall 
Offlcy 
Aldenham 


HUNTINGDONSHIRE. 

H.    9.  Eliz.  St.  Neot's 

M.   8.  Jac.  I.  Kimbolton 

T.  26.  Car.  2.  Upwood 

£•  3i«  Geo.  2.  St.  Ives 


T.  16.  Eli2. 
E.  26.  ■  ■ 

E,  27.  — - 


KENT. 
Boxicy 
Malefh  Chapel 
North  Bourne 


Tt 


£.^8^ 


—  { 


chelfea 
Rayr 
Wye 
Eiham 
(Jillingham 
Lydd 
Orpington 
Horiinonden 
,  JSt.Martin's,Can. 

\     lerbory 
Swanfcombe 

fSc  Nicholas  At- 

\     wade,  Ac. 
I'euterden 

rSt.  Mildred's. 

\  Canuibury 
WyneliBgham  ' 
Aliford 

HolyCrofs.Weflgate 
H»ye! 
KennarCon 
Paulferay 
Bromiejr 
Orpin  Con,  Jtc. 
Chilham.&c. 
Ueakeiborn 
Hedcorn 
Wrocham 
Midley 

Godmerlham 
Hcdcorne 
Gondhem 
Daitford 

fSt.  Peter'*,  lile  of 
i      TJunct 


T.    J.- 


Winlboron^ 
Milltown,  &z. 
St.  M.  Noithgaie, 
Caaterbory 

Milton,  Sk- 

Newendea 

Downe 

Ncwington,  &c. 

Stnirev 

Patrick/borne 

Mepflum 

Midley 

Saltwood 

Kefion 

Monkcon,  &c. 

SaJttrood 

Sutton  Vatence 

Adlington 

Wye 

Maidftooe 

Tcnderton 

{Boughton-undcr- 
tbe-Blcane 
Hodlov 
Wickbam  Breuz 
Saltvpod 
Sundricb 
Borftcad 
Cballc 
Chiflett 
Groombtidge 
Wye 

Moltingham,  &c. 
Ridborougb 
Warehornc 
EriiTe 

Seven  Oaks 
Tunbtidge 
Fritieiuicn 

Erith 

{MinHer,   Ue    of 
Sbeppey 

StUITV 

St.  Paul 
Lyming 
Hard 
Erith 

Cniyford 

Uoo  Su  Weibnrgh 


DECREES,  &c.  NOT  REPORTED. 
LANCASHIRE.  LINCOLNSHIRE. 


li. 


Reifi: 
3.  Iliz. 


H.  10. 

T. 

£. 

T. 

E. 

E. 

T. 

H. 

H. 

M. 

M. 

E. 

E. 

E. 

H. 

E. 

H. 

H. 

T. 

M. 

E, 

M. 

H. 

T, 

T. 

H. 


P^nworthan 
St.  Michael  npOn 
Wyfe 


{ 

>     Garftange 


2,  Jac.  2. 
d.  W.  &  M. 
8.  Wm.  3. 

10.  ■ 

2*  Anne 
4«  Geo.  2. 


St.  Michael's  CHorcB 

RofTel 

Powlcon 

Loaghton 

Grolmore 

Inkihip 

Langton 

Pcnworth 

Leyland 

Toxreih  Park 

Heyiham 

Crofton 

Blackbourne 

Wigan 

Ribchefter 

MeUin 

Fortbn 

Croilon 


\  Kirkby  ti^rk 

>  Ulverftone 

Dean 

Rochdale 


LEtCfiStfiRSHIRfi. 


Nofeky 

Desford 

Shttlton 

Whiftoes 

Lubbenham 

Breedon 


34.  Geo.  3* 


Wigilone 

Beckfield 

Lofeby,  ic 

Cold  Newton 

Gaddelby 

BarrO^^e 

(iufbands  Bofwortk 

Kirby  Bellar^ 

BiUefdon 

Old  Cold  Overton 

St.  Giles  in  Blafton 

Borrow 

Adon  Flamville,  &c. 

Alexton>  Jk. 

%U  Mary 


Rtign. 
14.  ftiliz. 


Crowle 

ThoroetOD 

Thorncon  Cortit 

StourtoQ 

Conoefby 

Barlsfenn 

Fry  the 

Sibfey 

Crowland 

Glenn  Magna 

Little  Steping 

Handlebey 

Eaftcroft,  in  Crowle 

Fry  the 

Ulfby 

Michael  Chtirch 

&wine(head 

Thorcfby 

Bpworth 

Tarr 

Slaine 

Barrow 

Belton  and  Epwortk 

Ficetc 

Ediington 

'Sutton 

Willoughton 

Bnrwell 

HadercttRi  Kelby 

Goiberkirk 

Long  Ledenhan 

Fiikerten 

Maring 

Wibcrton 

Marten 

Bourne 

MiiTom 

North  Kelfty 

Fabbocke 

Exworth 

Onfton 

Market  Deeping 

Grcverton 

Gofberton 

Garothorp^ 

Gedney 

Laugkton 

Crowland 

Birkby 

Eagle 

Tctfotd 

Belton 

Swincfliead 

T.I. 


HRHtx  t6 


Brandon 

North  Somer  Coat09 

Guntborpe 

Friikncy 

Minting 

Northrop 

Cokefwold 

Thorpe 

Crowje 

Stainton 

Skegiief) 

Holocach  ^ 

Normanby 

Sutton,  St.  Mary 

fHoltencam  Btck« 

1      ering 

Wickfworth 

Allin^ton 

Stoake 

Hafey 


LONDON. 


H.  II*  Car.  2< 

M.  12.  ■   ' 

M.  12.— —p 

H.  14.— 

E.  22- — 


M.  26.'—- 
T.^27.^ 
£.  28.*- 
E.   19.— 

T.  34-  — 
M.  35 — 

T,     4.  Anns 


•MS 


St.  Punftan'd,  Weft 
St.  Peter,  Cornhill 
St.  Helens 
St.  Gregory's 
St.  Peter's,  Cornhill 

f  St^  Botolph's, 

\     AWgate 

St.  Dunftan's,  Weft 

{St.!  Botolph's, 
Aldgate 
St.  Dunftan's,  Weft 
r  Chrift  Churth, 
\     London 
?St.  Botolph's, 
\     Aldgate 
St.  Bride's 


H.    31 


MERIONETSHIRE. 
Eliz.  Penlem 


M.  10.  Jac."" 
M.    6*  Car.  i. 


LlannigwylliQ 
Llanegrion 


MIDDLESEX. 
£.     3.  E.  &  M.      Bow 
M.  27.  Eliz. 
H.  33.      ■     ■ 

f.   3S'      ■      ' 
.    41.  ■'■ 


M.    4*  Car^  i 

M.    4, 


St.  Martin's 
Harlington 
Tottennam 
St.  Giles 

{Papcras,  Totten- 
ham Court 
|- Tottenham  Courts 
J      Parifh    of     Su^ 
\    Pancras 


M. 


M.    2.  Geo.  2. 


T.  4 

H.  4. 

T.  4.J 

H.  23. 

K.  31.—. — 

T.  18.  Geo.  3, 


Llanegrinn 

Clerkenwell 

Kanwell 

Harrour  on  the  H8l 

White  Chappie 

Fulham 

Iflexvorth 

Adon 

Aldgate 

St.  Pancrasy  &c. 

St.  Botolph's 

Kenfington 

Sunbury 

St.  Dunftan*s,  Weft 

St.  Dunftan's,  Weft 

Toinam  High  Crots 

White  Chappie 

Hendon 

St.  Pancras,  &c« 

{St.fiotolph,  with* 
out  Aldgate 
Stanmore  Magna 
Hanworth 
Enfield 
Hackney 
Fulham 
Harefield 
Fulham 
White  Chappie 
Ecclesfield 
Fulham 
Totnam  High  Crofs 

{St.  Martin  in  the 
Fields,  and  Su 
George  Han6^ 
ver  Square 
Harrow 
Kenfington 
BromleySt.L^OBaida 

Folham 
•  Shepperton 
Fryen  Barnet 


MDNMOUTSrflRE. 


F.    14.  Car.  2. 

B.  27. r 

T.  28. 

34- 


H. 

M, 

M. 

t. 

E. 

H. 


5.  W.  &  M. 

3»vAnno 

4.  — — 

6. 1 

6.— ^J 


R.  of  Llantho^o  ^ 
Comyoy  St.  IVfartina 
Bedwelty,  &c« 
Llanhilethi  &c. 
Grofllnont 
Llanorccha 
Gogtrey 

Kymee 


MONT- 


DECREES,  Lc  NOT  REPORTED. 


H. 

H. 

M. 
H. 


E. 
M. 
E. 
M. 
H. 
X. 


MONTGOMERYSHIRE. 

Reign.  Farijh. 

36*  Eliz.  Llanvaine 

39.  ■  Llanvair 

lo.  Car.  2.  Kewy 

4.  W.  &  M.  'Llangirrick 

3.  Anne  Llahwohog 


6.  EUz. 
22.— 

34. 

16. 

a8. 

30.. 


E.  30. 


M. 

M. 

M. 

£. 

E. 

T. 

T. 

M, 

M. 

M. 

H. 

M. 

E. 

E. 

T. 

E. 

E. 

T. 

H. 

T; 

T. 
T. 

M. 


l\ 

31 

31 r- 

33 

33- 

33- 

37-  — 

^i«  ■-'■>«  ■ 

41. 

42. 

4V 

43 

4.  Jac.   I. 

6.  wii 

8 

|6. 

%\ 

8. 

lo.  Car.  3, 


NORFOLK. 

Brittle  Magna 
Lo4dcp 

*  Sherborne 
■•         Horefliam 

Seringham 

•  Coygham 

{St.  Andrew  ^  St. 
'Mary 
Appleton 
Brigham 
Hake 
V7areham 
Wrotton 
Saniton 
Well  Bareham 
Horsforth 
New  Buckingham 
Downharn  ShiiF    • 
Wymondham 
Btbckingbam 
Appleton 
Treiham 
Wymondham 
Blackney 
Stirdon 


«4- 

20. 
20. 


M.  24, 

E. 

T. 

E. 

T. 

M. 

T. 

M. 
T. 
H, 
T, 

M. 
H. 


27. 

28. 

30. 

30- 
32. 

32- 
34 


1.  Jac.  a, 

2.  ■ 
2. 
3. 

3«- 


i 


•pw» 


•Kyrby  St,  Mary 
Earlenam 

{St.Stephcn's  Nor- 
>yich 
7'errington  St,  John 
Snetilham 
Hemp  nail 
'  Al! hallo v^8^  South 

Lynn 
yraingham 
Heydon,  &c, 
TyWenham 

Happilbiirgh 

Felorigg 

Frettenham 

Worftead 

Aylelham 

FranOiam  Parv% 

Hadifcoe 

Alburgh 

Tremiithorp 

Walfingh^m 


H.  lo.  Geo.  ]. 
T.  1 2.  — — 
T.  12.  ' 


T. 

M. 

£. 

M. 

E. 

M. 

E. 

M.  17. 


I.  Geo.  2« 

3. 

8.  - 

8.  ■"•"-'   ■ 

II,  -- — ^ 

9. — 

14 


Farijh^ 
Totnell 
Oldtoh 
Neeon 
Ravingham 
Methwoulde 
Wood  Norton 
Yagham 
Reppee,  &c« 
.  EaitBraddenliam 

Oxborg^ 

Gavwood 

Stificncy 

Hales 

Griftwick 

We'll  Lynn 

Fouliham 

Lalcenhaoi 

Snettifham 

Difle' 

Stratton  St,  Mar7 

Starilon 

Blew  Norton 

Ree'dham 

Eaf{N«inch 

Chcdgrave 

Bunwell 

Ditchingham 

Bunwell 

Tofts  Monk 

Lakenham 

Honbg 

Tho'mpfon 

Bradfield 

Ingham 

Barford 

Well  Walton 

Carlton,  &c« 

Lal^enham 

^towbardolfy  &C« 

Strompihaw 


NORTHAMPTONSHIRR* 
T.     8.  Eliz.  ^  ^^-  Lawrence,  iiv 


E.  14.  - 
M.  a^.  • 
T.  23.  . 
T.  23.  - 
T.  24.  - 
T.  26.- 
M.  28.  ' 
M.2&9.  - 
M,  39.  • 
M.  39.  • 
T.  30. 


{ 


T<j 


Northamptou 
Hardingilhome 
Weft  Haddoil 
Maidwell  Magna 
Kelmarfh 
Sto>ye 

Little  Oakley 
Harding  Eailhoxi^ 
BeniAeld 
Bridgeftock 
Stock  wood 
Hartwell 


INDEX  TO 


T. 
M. 
M. 
M. 

H. 

£: 

E. 
T. 

M. 

M. 
M. 
H. 
T. 
E. 
T. 
T. 
T. 

T. 
M. 

E. 
M. 
E. 
H. 

tf. 

T. 

H. 
M. 
£. 
E. 
M. 
T. 
H. 
T. 
H. 
H. 
H. 
H. 

T. 

T. 
H. 
M. 
M. 
M. 


ktiga. 


3» 
3' 

3> 

38 

3» 
4' 
4' 
41 

4« 

4a 

'5 
I 

9 
18 

7 
8 

8 

•I 

21 
21 
21 

2$ 
3d 
32 

36 

2 

3 

3 

4 
6 

6 

8 


II 

12 
I 

S 

12 


Parjfi. 

C^Uy  WeftoQ 

Brackley 

Halfe 

Hardington 

Fotheringhay 

Higham  Ferrers 

StGiles,inNorthtqn« 

Harthingitone 
r  Great  Oakley»  Ged- 
\     dington 

Pipwcll 

Norton 

Norton 

Brayfield 
'  Grafton 

Stowe^  &c« 

Wcfton  cam  Weedon 

Wccdon  Pinckney 

Wilbarfton,  &c. 

Ifliam 

Malton 

Norton 

Litchborough 

Clapton 

Great  Oakley 

Benyfield 

Northborougb- 

Maalton 

Clapton 

Whitfictd 

Chacombe 

Fotherftoke 
W.  Sc  M.     Dallington 

MachBowden 

Blifworth 

Daventry 

Harrington 
Cottingham 

{St*        Sepalchre^Sj 
Northampton 
Loys  Weedon 
Waddenhoe 
Norton  D.avy,  &^, 
Blaketfley 
Braybrooke 


H. 


Reign, 


^4. 
26. 


^•T" 


Jac. 
Car, 

I. 
I. 

Car. 

2* 

— 

— 

— -^ 

• 

]ac. 

2. 

Wm.  3: 


Anne 


5  Geo.  2. 


J: 

H. 

T. 
1. 


NORTHUMBER  LAND. 
.  8.  Eliz.  WaUier 

>  2.  v..   ?        Eaft  Chjrton 

Tweedmoutii 
Humbleton  ' 
*3'  •        ■_-        Chatton 
23.  ■■'  1'    "■        Selinarche 


27. 
28. 


E.  27, 

T. 

M. 

M. 

T. 

T. 

H. 

M. 

H. 

H. 

H. 

E. 

M. 

M. 

H. 

T. 

M. 

T. 

T. 

H. 

T. 

T. 


29.  ■ 

31-—- 

33 

34 • 

36 

^O,    ■■  ■■      ■   * 
38.- 

39 • 

5.  Jac.  I. 

10.  Car.  2. 

2»  Jac.  2. 

4.— i 

c.  W.  &  M. 

5 

7.  Wm.  3. 

8.— 


K. 


H. 
T. 
M. 
H. 

m: 

E. 

M. 

H. 

M. 

E. 

M. 

M. 

H. 

T. 

T. 

M. 

T. 

H. 

H. 


10.  — — — 
I.  Geo.  2. 

2f  — — 


Warden 

Little  Oakby 
CHofylflHid,  Hov. 
£     bufjie 

Clutto|i 

Swynhow 

Bridgeftock 

Myndram 

WorkwiermOQt]| 

Leannonth 

Hoggerfton 

SighaU 

Tynmoath 

Fotlierinhay 

Belibn»  in  BoHiaiii 

Newton 

^Crookharo.  &€• 

Wallfend 

Felton 

Bokenfield 

Balinb'roagh 

HarT>Qrne 

Felton 

Newbrough^  &c 

Elfden 

Whittingham,  &c« 


NOTTINGHAMSHIRE. 
14.  Eliz.        ^GrcWey 

18. 


27* 

35- 
36. 
37 

2.  Jac.  I. 
3*  Car.  I. 

16. ^ 

3.  Car.  2. 


Normanton 

Roddir.gcon 

Southwell 

Lenton 

ScriVeton 

Hareworth 

Blockle 

Edenftont 

Attenborongh 

Soathwell 

Workfopp 

Woolafton 

Colfton  Bai&tt 

Eddingley 

South  Collingbani 

v>  tan  ton 

Fledboroogh 

Stoake,  &c. 

Edingley,  &c» 

{Brancole  Conuaon* 
&c, 
Thotrc&y 


OXFORD. 


DECREES,  &c  NOT  REPORTED. 


OXFORDSHIRE. 


8.  Geo.  2« 

14.  ■  . 

i6.  Geo»  3. 


Bahbory  . 

Thame 

Hook  Norton 

Evellon 

Blecchington 

Culnefliam 

StiVIary,Wa]lingfbrd 

Maple  Durham 

Sandfofd 

ShiptoQ 

Soiithwellon 

Adderbury 

Northmoore 

South  Stoke 

Landburrough 

Beckley 

Sotxhwefton 

Souldeme 

Heythorpe 

Bl6xham 

Milton,  in  Shipton 

Heythorpe 

Heddingion 

Churchaill 

I  Heddii^gton^  &c* 

Great  Hafsle^ 

Dunch  Tevir 

Newington 

Holton 

Bur  ford  and  Signett 

Kingham 

Shutford 

Braybrook 

Toot  BaldoQ 

Mip 

Sbiplake 

Charlbury 

Newington 


£.27.  Eliz. 
T.     3.  Geo.  2. 
M.    3. 
T.    6, 
T.  14. 

E«  30. 


PEMBROKESHIRE 


Walton 
\  Henryes  Mote 

St.  Bride's 
Amblefton 
Carew 
Marthrey 


RADNORSHCRE. 
M»  30,  Car.  2.        Llanvehangett,  &c* 
H.  31.  — — -.        New  Rador 
M,  36*  -^i^.       Blethva^h 


RtigH. 

T.     3*  Jac.  2* 
T.    7.  Wm.  3. 
T.     9,  — . 
M.    7*  Geo.  2« 

T.  25. 

H.  30, — — 
£•  28.  Geo.  y 


■  farijh. 
Glafcombe 
Llanbtller 
Glafscombe 
Radnor 
Naatmell 
New  Radnor 
Llowes 


RUTLANDSHIRE. 
E.  22.  Car.  2.  Hambleton 
T.     I .  Anne  A£lon  Bumell 


SHROPSHIRE. 


E. 

E. 

E. 

H. 

H. 

H. 

T. 

H. 

M. 

T. 

M. 

T. 

T. 

H. 

T. 

£. 

£. 


16. 
x6. 

I6. 
18. 
20. 

28. 


33* — 

2.  Jac.  u 

4* 

3- 
3- 

22, 


Car.  I. 
Car.  2. 


E.  36^ 


} 


N.  II 


H.    4.  Geo.  2. 
M.  21,        I    ■ 

T.  28.  ■  .       ■ 


\ 


Cieobury 

ShuiFnaU 

Lydbury 

Dravtoa 

Idfail 

More 

Lynelcy 

Clonnc  Wcar^ 

Whi^cingham 

Bridgenorth 

Shc#na]l 

IdfeO 

Shiffual 

Shiewlbury    , 

Barrowe 

Duddlcbttfy  - 

Higglcy 

Holy  Crofs,  Shrew  r. 

bury 
Morveildy  tcz\ 
Burton 
St.  Chads 
Eldhere 
BurTord 
Adon  Burnclt 
Bcrrington 
While  hurch 
Sc  Leonards, 

Bridgenorth 
Whitchurch 
Cttlmington 
Morvill 


SOMERSETSHIRE. 
H*.  10.  Eliz.  North  Petherton 


H.  i8. 
£.  19. 
H.  22. 
E;  27. 
H.  29. 
M.  30. 
Tt4 


^■■B* 


Newton  Placey 

Broadminfter 

Wrington 

NoftMok 

Bridgewater 

OldCleeve  inLeland 

H.  3J. 


I^ftEX  TO 


H. 

T. 

M. 

M. 

T- 

T. 

H. 

H- 

E. 

T. 

E. 

E, 

T. 

E. 

M. 

T. 

E. 

E. 

M. 

H. 
H. 
T. 
T. 
T. 
T. 
H. 
H. 
£. 

E. 

M. 

E. 

T. 

H. 

E. 

M. 

T. 

M. 

M. 

t. 

T. 

£. 

M. 

M. 

T. 

E. 

M. 

M. 

H. 

H. 

E. 

E. 

M. 

E. 


Riigftm 


35- • 

38 

3S 

44'  ■ 
9*  Jac.  I* 

I.  Car*  z. 


6.* 

7-- 
8.. 

9-- 
II.  - 


(.  Car«  2« 
6 

7 

8 


8.*« 

10. 

IO« 

II. 

II. 

12. 
14. 
14. 
14. 

»5- 

16. 

10. 

20« 
21. 
22. 
22. 

»3- 

*7* 

3'* 

32. 

34- —— 
35. 

1.  Jac.  2« 

I.  w.  &M, 

2.  Jac.  2. 

2.  --  • 

2.  W.  &  M, 

3- 

5. — — . 

i-r — 

7.W«).  3. 


«• 


Lotterford 

Ch'edgog 

ldeilock>  in  Chilton 

Mynehead 

Marke 

Mochelney 

Montacute 

Lamerton 

Weftharptree 

Mecre 

Barrow 

Peers  Galley 

ExBioor 

Weftmonkton 

North  Cadbury 

Chiileborough 

Well  Lidford 

Burnham 

North  Pethcrton 

Forcft  of  Ex  moor 

Crocombe 

Wcyvclefcombc 

Eatt  Brent 

Kingfton 

Maftlock 

S  tour  ton 

Foreft  of  Brecohame 

Huntfpill 
5  St.*  John  Baptift,  in 
\     Glafton 

Taunton  Dean 

Caphftmpcon 

Efton 

North  Pethertoii 

Hutton 

Ruckwell 

Buckland  St.  Mary 

Kingfton 

WeSmundlon 

Swelt 

g^omyat 
ackwell 
Roade 

IVatten 

Bathford 

Bt,  Johoj  in  Glafton 

Pilton 

Wcmbden 

Charlton  Horethorn 

Eaft  Harptyrc 

S.  John,  in  Glafton 

^umhaoi 

Walcptt 


Rttgif. 
T.    8. 

H.    8. 

E.     9.  ' 
H.    9*      • 

T.  10. 

M.  13. 

H.     I.  Anne 

2. 

3, 

3 

4- 


T. 
T. 
M. 
H. 
H. 
M. 

T.  10.  — — ^ 
H.  2.  Geo,  I. 
M.    9.  — — - 

M.    2.  Geo.  2. 


T.    6. 

M.  10.  ■ 

T.    12.  'I' 

T,  15. 

E.  16.  ' 

H.  26.  II 

M.  17.  Geo,  3. 


I 


PunAar 

Pitminfter 

Bathford 

Wefton  ZoIIand 

C%rhj.mpton 

Landfbrd  Orcas 

Stanton  Drew 

Norton,  ^c« 

Briflington 

Somerton 

Wellow 

Pitminfter  and  Trull 

Ea/nfcU 

Chilthorne 

Chard 

Mudford 

Ea^wn  Gordon 

St.  John  Baptist  in 

eiOon  ^ 
Portftiead 
Montacute 
Currey  Mallett 

Bathcafton 

Binegar 

Clevedon 

Stoke  Coarley,  &c  * 


STAFFORDSHIRE. 
M.    2.  Eliz,  Wqplftanton 


H.  15.  * 

M.  27.  ■ 
M.  41.  — — — 
VI.  44.  ■ 
M.  44.  —  — - 
E.     3.  Jac.  I. 
M.  20.  — 
M.    $.  Car.  I. 

M,  13. 

M.    2.  Car,  2. 

M.  20. 

M.  22.  — - — 
E.  25,  — ^"p— 

T.  27.- 

T.  31. 


T,    5.  Anne 
T.  II,  — - 


E.     8.  Geo.  I. 
H.  10.  r— — • 


Waterfall* 

Litchfield 

TattenhAll 

Couon 

Farley 

Swinden 

Tattenhall 

Copnalland  StreOton 

Whitegrave 

Cotenj  in  Tamworth 

AAon^  &c. 

Aldanfield 

Stone 

Aaon  TrafTelf  Ac. 

Cleat 

Pirton 

Handfworth 

Breevood 

{Barton  upon,  tbe 
Heatk 
Grindon 

{S(.  Michaers«Litch« 
field 
High  Oflejr 
Leekp 

•T  u 


DECREES,  tec  NOT  REPORTED. 


T. 
H. 

H. 
E. 


E. 

E. 

E. 

M. 

£. 

T. 

T. 

H. 

H. 
E. 
T. 
H. 
H. 

M. 

E. 

T. 

H. 

T. 

E. 

E. 

M. 

T. 

T. 

T. 

T. 

1. 

T. 

H. 

T. 

H. 

T. 

T. 

T. 

£. 

M. 

H. 


I.  Geo.  z.. 
9.  — — . 

14.  ■ 


Wefl  BnMDwich 
Caiildoa 
MaAeley 
Madelry 


■^^ 


<t^^ 


—^^m 


2S. 

28. 

30. 

so- 
31- 

S4« 
40. 

4J- 

*4*  i^c.  I  • 
4.—. 

20.  ~— 


} 


M. 
M. 
H. 
M. 

H. 

T. 


SUFFOLK, 
10.  Eliz.  Bury  St.  Edmoodtf 

rSt.   CkmcQtit  in 
\     IfiWich 

Ipfwich 

Conby  Park 

Defiling 

Gaseky 

Reed 

FramfdeA 

Harleft  - 

Dowftham 

WeftiiaU 

Wiafton  Mar(h 
'   EarTwell 
-  Garrefwell 

'RoHgJUOM 

Bcnhall 

Dunwich     ^ 

Leriiigton 

Thoroedoa 

Prefton 

Nettlcftcaa 

Cock^U 

Framfdon 

Dodnath 

Horhacn^  &c» 

BrandfieldSu  Cleere 

Stratford 

Cowling 

Polflead 

Hacni2f  Eye 

Barfham 

Kelduiil 

Gulps 

Aldercon 

Deiuoa 
J  St.  is^^gory^s,  Sud« 
I     bury 

CoddenAan>  &c* 

Sudbury 

*Bred£eld 

Thelaetham 
rSt.  johfw  in  Ilket* 
t     IhaU 

BromwcU 

§i^ddenj»  kc.  v^  Eye 


I*  Car.  I. 
3*  Car.  a. 

B*  

10.  » 

22.  —I"—"'  ■ 

23.  — — 

32.- 

33-- 
34« 


:} 


■w^ 


4«  Jac*  2. 
2.  W.  &  M. 

3 

3-  — 
4-- 


T.    7.  Wm.  3, 


7- 
7- 

12. 
IJ. 

^3- 

13- 


■4m*w 


••vaw 


H.  13.  Wm.  J 
H.    9.  Af^t 

H»   !0.  ■ 


E.    12.— 

T.  13 

H«     I.  Geo.  B. 


1. 

9- 
II. 


T. 
T. 

T,    «•  Geo.  2* 
H.    J. 

M.    g. T 

H.  25. 

•T.  33.  Geo.  3. 

T.  35. 


»*.#• 


E.  59.  Eliz. 

H.  7.  Jac  I 

E.  II.—'— 

H.  13 

E. 


2o. 


T.    4.  Car.  1. 

E.     8. 

T.     8 

M.  10. — . 

£•   1 6.  *■     ■    ■ 
E.   t8 


M,  20.  — 
M.  21   "  ■— — 

H.  21! . 

E.  27.  ■■' 

T.  27. 

E,   28. 

H.  32.  — -*- 

H.  34. 

M.     I.  Jac.  2- 
H.     3.  VV.  k  M. 
E.     4. . — 

T.     s 

M.    8.  Wm,  3. 
T.  II.       ■    ■  ■ 
T.  13.      ,     ,. 
M.  13.  ' 
T.     3-  Anno 
H.    5. 
M.    6.— — 

M.    6.  

T.  jio.  

T.     8.  Geo.  K 
T.  10— 


Hopton 

CaiFet^difll 
est.  Gregory,   Sud* 
2     bury 

Feamham  AU  Saitts 

Bromweil 

Laicenheath 
C  St.  Gfpgory,  Sufl. 
{      bury 

Melfbrd. 
BamoTT 

WalHram  WiQows 
Baciey,  Scr. 
AUough, 
PreHoa  St.  U»rf 
Bradurell 
FlixtOD  St.  Mary 

SURRY. 

Lee 

Baturioa 

Eail  MMlfef 

LannbetJi 
f  St.  M^rVf  lUtkr- 
\     hitb^ 

Waadfw^th 
rSt.  01av#'<,  Soudk. 
\     wark 

RedcfiiEi 

St.  M.  BoraiOQdfejr 

Lambetb 

HorfeU 

KingAoa 

Croydoa 

Evell 

Canley  4 

Gattoa 

GuiUbrd  ! 

Wokeing 

Godalming 

Streathaoai 

Cainberwell 

Moldcn 

Sc.  Mary  ,Newingtoa 

Eaft  (loriley 

Heigate 

Kinglloa 

Eweil 

St.  M»  RothftrJatkft 

S?n4  Com  Ripley 

St.  M.  Bermoodfey 

Cuddiagtoa 

Newxligate 

Epibm 

CobJ^uH 


INDEX  TO 


H«    4.  Geo.  2, 

T.    5. 

T.    6. 

E.  10.  — — — 


Parijb. 
Betchworth 
Sco^ke 
Stretham 
Horn 


SUSSEX. 


> 


3.  Car.  I. 


Anne 


Cokefield 

Lachley 

Wcvelsficld 

Wylsficld 

Horlham 

Shermanbunr 

St!  Leonard'^ 

Keymer 

i^mberley 

Clcyton 

Petty  Itham 

Stcyning 

Weft  Thomey 

Balcombe 

Radpweeic 

HoHington    . 

Weft  Hoadlcy 

Levington 

Hurtsperpoiate 

Noithrain 

Luggerlhall 

Sci% 

Weft  Hampnctt 

Twyneham 

Rufper 

Lepminfier 

Wadington 

New  Timber 

Rotfaerfield 

Rufiibold  Sweekt 

Pulborough 

Pulboroagh 

Sceyning 

Eaftbourna 

Hariing 

Hunllon 

Blnftear 

Weftbome 

Kordford 

Rotberfield 

Steyning 

Hufterpoint 

Wadhurflr 

New -Shore ham 

North  Stoke,  &c, 

St.  John,  in  Lewes 

Famlield 

Lindfiel4 


Reign, 

T.    7-  — 
H.  It 

T.  34' 


>  ^ 


Pariflj. 

New  Shorekun 
PvlboroQgh 
Ditchling 


WARWICKSHIRE. 


H. 

10. 

H. 

a7« 

T. 

»«• 

£. 

32- 

T. 

34- 

E. 

37- 

E. 

4* 

T. 

J- 

E. 

6. 

M. 

4- 

T. 

II. 

H. 

J2. 

E. 

I4« 

E. 

17- 

E. 

18. 

M. 

32. 

T. 

»3. 

E. 

«9' 

E. 

I. 

M. 

3« 

H. 

2. 

H. 

I. 

T. 

4- 

M. 

4- 

E. 

9- 

T. 

»3' 

Eliz. 


Car.  I. 


Car.  u 


Jac«  2* 

wTTm. 

Anne 


T.     z. 
H.  II. 

H.  12. 

H.  13. 


M.  21. 

T.  23. 
T.  23. 
H.  23. 
M.  33. 
M.  33. 


Greo.  I. 


CoTcntry 

Wkite  Acres 

Great  Kingfton 

Granfborottgh 

Wovencotc 

Bingley 

V^ombrook 

Newton 

Wd(hancott 

Kington 

Biihopt  Itchiiigtotf 

Willonghby 

Norton  Cnrlcw 

Francton 

Bifliops  Itdiingto^ 

Wafperton    ' 

Oxhiir 

Pryors  Hardback 

Little  Kington 

Willonghby 

Newboid  upon  Aron 

Moreton  Morrell 

C  Keriley,  City  of 

f     Coventry 
Moreton  Morrell 
St.  Mary,  in  War- 
wick 
Berkefweli  -      ^ 
Bulkingtoa 
Sow 

Stivichall,  Coventry 
FoleOiiU 


{ 


WESTMORLAND, 


Eliz. 


M. 
T» 
T. 

M. 

P. 

T. 

T. 


5' 

4- 
4- 

9- 

S- 
18. 

4- 
4. 
4« 


Jac 


Car.  I. 
Car.  2' 
W.  &M' 


Annp 


Fatterdale 

Martyndale    - 

Barton  Baionjr 

Grefmere 

TroBtbeck 

Wynardemar 

Barton 

Bowerdale 

Sandwick^ 

Croiby 

Crolby 

Bampton 

Kirby  KendaU' 

Prefton  Patrick 

iiev^IhaiB 


WILT. 


DECREES,  &C.  ^OT  REPORTED, 


H. 

M. 

T. 

H. 

H. 

JJ- 
T. 

E 

M. 
£. 


fi-tign, 
1 3.  Eliz. 
17 

2» 

22.           ' 
22.  r—  — 
22.  " 
24. 

33-— ' 

37 

39- ■> 


WILTSHIRE. 


M.  3.  Jac.  I. 

M. 
T. 

?^ 

T. 

M. 

I: 

T. 
£. 

p. 

T. 

M. 
M. 
M. 

tt. 

£.  30, 


3' 

4.  — — 
i9>- 

3.  Car.  I. 
6. 

5 

3 

7.  — — 

16.— 


I 


12.  par.  a. 

14^  '^ — - 
ij.  —^ 

19, 

23. 
28. 
29. 


T. 
M. 
M. 

H. 
H. 

r. 

T. 

1^ 

H. 
£. 

S: 

M. 

E. 
£. 
T. 
H. 
£. 
H. 
H. 
T. 


32 

32.— 

3?' 

32 

3»-rr- 

33-  — 
3}.  — 

33- 

3$'— - 

3J 

36 

I.  Jac  2« 
1.  ■ 

1.  ■ 

3- 

2.  W.  ^  M, 


1 


I: 


Wm.3. 


RamAury 

UpKaven 

ShelbournWtftcoiirt 

Farnham 

Roqjclcy 

Roued 

Ludgerfltall 

MildenhaU 

Av^bury 

Doonington 

«  CrickladcSt. 

I      Sampfon 

NorthurydeU 

WyddcU 

lattl?  Sutton 

Savernack 

Burbage 

Tifbury 

Mccrc 

Chippeniiaiii 

Hippenfcombe  Fann 

Pirton 

Kinfffton  Deverell 

BitcSam  Stoke 

Mafden 

Ramfbory 

OrcheHonStGeorge 

5  CrickJadc   St. 

i      Sampfoa 

Drinkworth 

Mldenh^r 

\*'eftbury 

Pamcy 

WroMghtoq 

Brbkworth 

SwindoQ 

ShrpQtOQ 

Dracot; 

Stoqrtoii 

Combe  BifTell 

Dunnington 

Froxfield 

Prefliutt 

Church  Yatton 

HalpertoQ 

Meckleiham 

Draycot  Folliqtt 

Hippenfcombe 

Hilxton 

£afton  Gray 

Suplfford 

Berwick  St.  Jame< 


Zin  Geo.  3. 


Parijh. 
Stoekion 
CaiUe  £atoii 
Chippenham 
Chi^well  Magna 
Durrington 
Lyneham 
Luckia^ton 
Soudi  Vefief 
Great  Knowie 


T. 

T. 

E, 

H. 

£. 

M. 

M. 

M. 

H. 

M. 

H. 

T. 

M. 

T. 

H. 

H, 

H. 


WORCESTERSHIRE. 


15.  Eliz. 

n 

38 


22,  Jac.  I. 
a»  Car.  i. 


^Omberjley 
Leigh 
Chefter  the  Street 
Little  Combertoa 
Coabertoa 
Sucklcy 

Omberiley 
Berxow 
i^odderhiU 
Cumberton  Parvm 
Morton  Abbots 
Wolvcrley 
Alvechurch 
Little  CombtrtOQ 
Bibbe&ford 

Belbroughton 
Kempiey 

AldermaAoa 
Hanley 

Kempiey 

iiuckley 

Hanley 

Grafton  Flifiu4 

Suckley 

Knightwick 

Old  Svinlbrd 

Wychinford 

Great  Combertoi 

Bredon 

Tenbory 

Dailsford 

Dodderhill 

BricUehamptoa 

Little  Combercon 

Badfey 


M. 
E. 
M. 
E. 
T. 
T. 


YORKSHIRE. 


4- 
6.. 

7- 
7- 

lO. 

14. 


Eliz. 


^m 


Fenton 

Gibfon 

Rodiffe 

Gi(horne 

Snaith 

Efhalc 

Liadley 


M.  i|.< 


P„riJt. 

Xtin. 

-__  .J'n/^' 

VOa 

M. 

♦4.  Elk 

Ncwtuorp 

Middldum 

H. 
E. 
M. 

M:,.c.,. 

Heningtaroogh 
Adwicke 

Corwkk 

E. 

3.——— 

ScarborODgfc 

Vflete 

E. 

5 

Silkcfione 

MaxweU 

E. 

Cawthome 

Lyiwon 
Tlresfald 

E. 

1;     ■■ 

BaruHer 

M. 

Aifnrtti 
Fyl^ge 

E^  Wiitoii 

H. 

6. 

Beverley 

E. 

Bolton 

Cherry  Barton 

T. 

I).  ■ 

Swaoland* 

GriniUecon 

M. 

Aifganh 

rWeddingtoiiiii 
\     MyttoK 

T. 

Cawthome 

E. 

16: 

L«d»  ■ 

Selbv 
Hakoti 

T. 

17. '~ 

Holton 

E. 

20. 

HoviDgfaam 

White  Kirte 

H. 

S.Car.  ,.1 

GilliBghani 

H. 

5. / 

Studler 

T. 

6. i. 

Carton 

Whitby 

H. 

7 ^\ 

Eaffington 

H. 

8. ^J 

Laverton 

T. 

6 

JT^?, 

Ronktrith 

M. 

7-  ' 

Haifirfd 

Wdofe 

H. 

8.   !- 

HaliAx,&c. 

Pemfton 

M. 

Dawiey 

OUrerier 

M. 

9. 

Rippon 

S.illbeHeet 
Fyiings 

E. 

18. 

Middleham 

£. 

4,  Car.  t. 

Swyne,  &c. 

Great  Uftioroc 

M. 

6. 

Ripon 

Gargrave 

T. 

7. 

Cherry  BurKm 

Bingley 

M. 

7- 

Aliuonbury 

Birti 

KirftaU 

Silkefton 

Kiri(  barton 

I.owthorpe 

Moor  Monkton 

Penpfton 

Grigglefwick 

OwWiorne  ' 

Spaldingholme 

Halifax 

Hening  borough 

Holdenby  Park 

Cotiingham 

GroTcU 

Holraechurch 

r  Copmanihorpe 

^      Temple 


M.    f. 
T.     " 


BirRall 


Levericdge 
Afkam  Bryan 
X.en^t9A  in  f  cston 


North  NewboM 

Kirkby  Maly^d 

£aft  Grunton 

Sedbergh 

Middleton 

Folton 

HatGdd 

Suiton  in  Cdirca 

Aifganh 

Rippon  Park 

fHorton    in    Rib- 

X     bcfdale 

t  Holgate,  CttT  of 

\     Yort 
Ktrby  Onear 
Faflgreenton 
Eal*y 
Kilburne,  StCy 
Pickering 
Kayingham 
QaiosSirdi  Are, 


T.  33 

Dm 

H.  34 

Bnilldd 

H.  3S. 

Fowleftoa 

E.   36. 

Wifitby  ' 

H.    i.lic.  >. 

Brxlfclil 

E.     r.  

Birtby 
Sisdill  Magna 

E.     ... 

Httatlby 

T     a. 

DarSdd 

M.   1 

WheeldaleRige 

T.    3.— 

Haivnby 

T.    J.  W.  Ic  M. 

Calvcrley 

T.    4. 

Caditriek 

M.   7.  Wm.  3. 

Liccle  Ufiiurne 

?:  5: 

{Sf^T 

T.    8 . 

Halifax 

ScortoQ  ioCuharick 

a  f.— 

EccletSeld 

T.  *s.. 


Whife 

Driffield 

Barton  in  the  Street 

Brignall 

Sochd«l«,  &c 

Monk  Pryfton 

Thornliill 

B«ft  Gronwtt 


CALENDAR 


BOOKS  OF  DECREES  AND  ORDERS. 


QUEEN  ELIZABETH 
BejBi  fact  Reiga  the  1 7ch  of  Nor.  i  f  ;8. 


H.     I 

M.  « 
M.  II 
M.  H 
M.  It 
T.  lo 
M.  zi 
T.  H 
H.  !J 

M.   17 

H.  li 


ii;8 
-«4 
-6, 


— S» 
-83 


H. 


'9 


H.  JO 
H.  31 
H.  j> 
H.  3. 


H. 


34 


19  H.  34 

so  M.  3S 

31  M.  j6    . 

23  E.   38 

34  H.  J9 

as  E.   40 

16  H.  ,: 

27  M.  4* 

sS  M.  4i 


1600 
I  boo 


M.  ,. 
M.  41 


KING  JAUES  the  first. 
S4tli  of  Match  1603. 


T.    6  1564 

T.  10  -70 

T.  14  -7. 

E.  10  —78 

T.  2»  —80 

H.  .5  -83 

M.  14  — 8> 

T.  .7  -8; 

M.  «7  -«5 

M.  18  —86 

M.  20  —87 

M.  30  —88 

M.  31  —89 

M.  31  —89 

M.  33  —91 

M.  33  —91 

M.  3j  —93 

M-  'I  ~^' 

M.  36  —94. 

H.  38  —96 

H.  40  — 98 


T.43  .60?  '4 
T.  44  — s  *5 
H.  «     -3-    '5 


£li2abetb  died  the  i4tli  of  Much  i6o>     29 


BISIHS. 

tRDS. 

E. 

, 

1604 

T. 

,M 

M. 

3 

— 6 

E. 

-« 

M. 

3 

—6 

T. 

—  8 

E. 

4 

^7 

H. 

—^ 

T. 

5 

—8 

E. 

—9 

M. 

i 

— « 

H. 

— 9 

T. 

9 

M. 

—19 

E. 

7 

—10 

H. 

—10 

H. 

7 

—10 

H. 

E. 

9 

H. 

— n 

E. 

8 

—11 

M. 

— ir 

H. 

8 

— u 

M. 

— 1» 

£. 

9 

— 1» 

H. 

—II 

M. 

9 

—13 

M. 

—15 

E. 

lO 

->J 

H. 

—13 

E. 

II 

—  14. 

M. 

—14 

M. 

10 

— »3 

M. 

— '♦ 

M. 

II 

— H 

T. 

—'S 

M, 

II 

—1+ 

T. 

-16 

H. 

— •♦ 

T. 

-16 

M. 

12 

—"i 

M. 

-16 

M. 

13 

-^16 

M 

—'7 

H. 

'J 

— 15 

M. 

—17 

H. 

'♦ 

-ir 

H- 

—18 

E. 

\t 

—17 
—19 

H. 

—'9 
—19 

T. 

t6 

—19 

M 

— » 

E. 

'7 

-^0 

H. 

—19 

H. 

»7 

£"?« 

T* 

«9 

—IX 

E.I9 

A  CALENDER  TO  THE  BOOKS  OF  DECREES  AND  ORDERS. 


BIGINS. 


3» 

33 

35 

36 

37 


E.   18  —21 
T.  19  ,  — a» 

.  M.  19  —2a 

T.   ao  —23 

M.  21  ^-24. 

T,  22  —25 

M.  22  —25 

Died  the  27th  of  March  1625. 


BNDS. 

£•  19    - 
T,  ao 
H.20 

T,  21 

T.  22 


—22 

—23 
—23 
—24. 
—25 


KING  CHARLES  THE  FIRST. 
27th  of  March  162;. 


No. 

I 
% 

3 

4 

5 
6 

7 
8 

9 
10 

II 

12 

»3 

u 


BEGINS. 


M. 

H. 

M. 

E. 

E. 

T- 

T. 


I 

I 

2 

3 

4 
4 
5 


M«  5 

T.  6 
H.  6 
E.  3 
£.  8 
E.  9 
E.  9 
£•  10 
£.  JO 


1626 
-26 

—28 
—29 
—29 
—30 
—30 

—31 
—31 
—33 
—33 
--34 
—34 
—35 
—35 


ENDS. 


T.  2 
H.  2 


3 

4 
5 


H. 

£• 
T. 
E. 
E. 
M.  6 

T.  7 
H.  7 

H.  8 
H.  8 
H.  9 
H.  9 

M.  10 
H.  JO 


1627 
—27 
^a8 
—29 
—30 
^30 

— 3» 

-31 

—32 

—32 
—33 
—33 
—34 
—34 
—35 
—35 


18 

19 
ao 

21 
22 

23 

y 

a; 
28 

29 

30 

31 

*3 


BEGINS. 

H.  10  —35 


BNDI. 


E.  II 
£.  la 
H.  II 

T.  13 


T. 

£• 
T. 
E. 
E. 
E. 


'3 

«S 

'5 
16 


T.  16 

M.  17 
H.  17 
M.  21 
M.  23 


-36 

—37 
-36 

-38 
-38 

—39 

— J9 

—40 

—40 

— 4» 
—41 

—42 

—42 
-46 
-48 


M. 

H. 

E. 

K. 

H. 

E, 

H. 

H. 

H. 

E. 

T. 

M. 

T.  ai 

T.  23 

M.  24 


t 
I 

3 
3 
5 

+ 

4 

4 

S 
6 

7 

7 


-36 
-36 

-3« 
-38 
-3« 

— 3» 
—39 
—39 

—40 

— 1« 
— 4« 
—4* 

— 16 

— 4« 
-4? 


Died  the  30th  of  Jaaoaiy  1649. 


KING  CHARLES  THE  SECOND. 
30th  of  Januaiy  1649. 


No. 

33 
34 
35 
36 

37 
38 
39 


BE<3INS. 


SVO«« 


H.    I 

?•    * 

M.    I 

E.  7 
M.  8 
M.   9 


1649 
—90 

—53 

—50 

-S6 

—57 
-58 


T. 
E. 
M. 
E. 
T. 
H.  10 

T-13 


3 

5 
6 

9 

8 


i6j* 
—54 

-5« 

—57 
—59 


A  CALENDAR  TO  THE  BOOKS  OF  ORDERS, 

BEGINNING  15th  CAR.  IL 


BEGINS. 


SNDS, 


BEGINS. 


ENDS* 


H.  15 
H.  16 

M.  17 
M.  20 

E.   22 

H.  24 
H.  26 
H.  28 

H.  20 

H.30 

K.  31 
E.33 


1664 

—66 

-69 

— 7^ 
-73 

—75 
—77 
-78 

—80 
i-82 


M.t5 
T.  17 
T.  20 
H.a2 
M.23 

M.2J 

M.  27 
M.28 
H.30 
E.  3» 

a  33 
H.34 


1664 

—66 
-69 

—71 
—72 

—74 
-76 

—77 

—79 
-80 

—82 
-83 


E.  34      —83  M.  34 9^ 

^«  55      "H  T.    2  lam. 2  — ^87 

Died  the  6th  of  February  i685* 


KING  JAMES  THE  SECOND. 
6th  of  February  1 6? 5. 


BEGINS* 
ft<I.     2         1687 


SNDS. 

M.   4  1689 

Eaded  his  reign  the  26th  of  May  1689. 

KING 


A  CALENDAR  TO  THE  BOOKS  OF  ORDERS. 


KINO  WILLIAM  AND  QUEEN 

MARY, 

13th  of  February  1689. 

£•     I       1690  M.    4      1693 

J*     S      —9+  T.     6      —95 

M.    6      — 95  H.    7      —96 

Mary  died  the  28tk  of  December  1694. 

E»    6      1697  M.  10      1699 

M.  II       1700  H,  13      — 2 

William  died  the  Sth  of  March  1 702. 

QLiEEN  ANNE. 
Slh  of  March  1702. 


BEGINS*  ENDS. 

M.   9      —22  T.  II 

M.  1 1       — 24.  M.   1  Geo.2 

Died  the  1  ith  of  June  17*7. 


■24 
*7 


KING  GEORGE  THE  SECOND. 
nth  of  June  1727. 


E. 

M. 

H. 

H. 

M. 

E. 

T.  10 

M.11 


t 

2 

3 

S 

4 

$ 

8 


BEGINS* 
1^03 
4 

—5 
—6 

— 7 
—10 

— 12 
—15 


BNDS. 

H. 

T. 

M. 

M. 

M. 

H. 

E. 

T. 

T.I  G.i 1715 


2 

1704 

2 

— 4 

4 

— - 

4 

— 6 

5 

— 7 

7 

—9 

iO 

— 12 

II 

—  >3 

H.  12 
H.  4 
E.  8 
E.  12 
M.  19 
E.  24 
T.  26 


BEGINS. 
1727 
—  30 

— 3S 
—59 
—45 
—5' 

—ss 


M. 
H. 
H. 
T. 
H. 
E. 
T. 


ENDS. 

4 

7 
12 

39 

24 
25 

33 


175Q 

— 54- 

— 4> 

—50 


Died  the  26  th  of  Odober  1 760. 


KING  GEORGE  THE  THIRD, 
25th  of  Oftob*r  1760. 


IXedthe  iftpf  Auguft  17 14. 

KING  GEORGE  THE  FIRST, 
ift  of  Au£uft  1714* 

BEGIKt.  ENDS. 

M.    2      171  s  E*   6  1719 

6      — 19 


T. 


£.    g 


—22 


M.    I 

'^;  5 

M.  10 
£.  13 
E.  17 
M.  22 
M.  ai7 
T.  29 

H.34 


BBGINS. 
1760 

—^9 

—77 
—82 

-8s 

-89 

—94 


E. 

T.  ?9 
H.  13 
H.  17 
H.  21 
T.  26 
£.  29 
M.  34 


SKDS. 

S       1765 


/i 


81 

-•93 


A  CALENDAR  TO  THE  BOOKS  OF  DECREES, 

BEGINNING   J  AC.    L 

BEGINS.  ENDS*  .  BEGINS.  '    ENDS. 

H.  2  Jac.i,  1605  T.  II— 

M.  If —14  H.  21  - 

E.  22  ■    — 2y  T.  6  Car.  1 

M.  6  Car.  I  —31  E.  15 

T.  1 5  — —  I — 40  M.  5  Car.  2 

H.  5  Car.  2  — 5^4  T.  9  — 


M.  8 ;;7  H.  10 

T.  12— ——61  H.  15 

E.  16- 6^  E.  21 

H.  20— ——69  T.  23 

M.23i--  »..«^72  H.  26 

E.  26  ■'■ "   "~7S  "^^  *9 

M.  29 78  T. 

M.  34 —83  E. 

T.  2  Jac.2  -&7  H. 


34 

2 


1614 

—24 

— 3« 

-40 

—54 
-58 

—59 
-64 
—70 
—72 

—75 
-78 
-83 
-87 


E. 

H. 

T. 

M. 

T. 

E. 

E. 


I 

6 

II 

1 
2 
6 

9 


BEGINS. 

Anne  1703 

8 

13 

'  —14. 
16 

"  20 


M. 
E. 
T. 
E. 
H. 
H. 


6 
II 


—'3 


—23 
—26 


—30 

—35 

—43 
—S3 


E.  iW.&M.— 90  H. 
H.  9      — ^S  M. 


Jac.  2 
3W.&M.— 92 
3  -    — 92 

9  — . 98 

6  Ann  1708 


M.  13 

M.  4 

E.  9 

M.  17 

M.  27  — r* 

H.  2  G%.o,  3  ^1—62 

M.  10    ■  — ^69 

M.  15       r — 74 

E.  19      — 79 

E  24  ■  '■  ■    — 84 
M.  3 1  ■  ■  ■■  —90 


1  Geo.  I  —14 

2  ■  — j6 
6  — ^  —19 
9     ■  —22 

T.  12 16 

T.  4  Geo.2  — 30 

H.  8 34 

T.  17 43 

J   27 S3 

M.  a  Geo.  3  — 6i 

T.  9 69 

T.  14 74 

H.  19  .    —79 

H.  *4 g4 

T.  30  ——  —  —90 


3  blQS  Oka  i3H  b71 


